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CHAPTER  Vin. 

OF  THE  CARRIER'S  DUTY  AS  TO  THE  TRANSPORTA- 
TION OF  THE  GOODS. 


493.  In  general, 

494.  General  nature  of  carrier's 

duty. 

495.  His    duty    to    provide    suffi- 

cient means  of  convey- 
ance. 

496.  Same  subject — Must  inform 

shipper  of  necessary  de- 
lay— Burden   of   proof. 

497.  Same  subject — Must  provide 

safe  and  suitable  vehicles. 

498.  Same    subject — Carrier    not 

excused  because  defective 
vehicles  used  by  him  are 
owned   by   another. 

499.  Same    subject — Liability    of 

initial  carrier  for  defec- 
tive vehicles  provided  by 
him. 

500.  Same    subject — Liability    of 

connecting  carrier  for  de- 
fective vehicles  received 
by  him  from  initial  or 
another  connecting  car- 
rier. 

501.  Vehicles   must   not   only   be 

safe  and  suitable,  but 
must  be  inspected  while 
in  transit. 

502.  Carrier   in   the   selection   of 

vehicles  must  guard 
against  the  exigencies  of 
such  weather  as  may 
reasonably  be  expected. 
503  Duty  as  to  providing  ap- 
pliances for  preventing 
the  escape  of  sparks. 


504.  Liability  of  carrier  for  us- 

ing exposed  cars. 

505.  Duty    in   respect   to   provid- 

ing refrigerator  or  ven- 
tilated cars. 

506.  When  carrier  may  use  open. 

or  closed  cars. 

507.  Bullion  room  on  vessel  for 

carriage  of  precious 
metals  must  be  reason- 
ably safe. 

508.  How   where   shipper   selects 

the   vehicles   himself. 

509.  Carrier's  duty  in  furnishing 

cars   for   live   stock. 

510.  Same   subject — Stational   fa- 

cilities— Cattle-yards. 

511.  Duty    of    carrier    to    accept 

goods  for  carriage. 

512.  He  must  carry  for  all  alike 

and  cannot  show  prefer- 
ence. 

513.  Same  subject  —  Difference 

in  situation  of  shippers 
may  justify  a  preference. 

514.  Same  subject — Duty  to  fur- 

nish facilities  to  express 
companies  without  dis- 
crimination. 

515.  Same  subject. 

516.  Same  subject. 

517.  Same     subject  —  The     "Ex- 

press Cases"  in  the  United 
States  Supreme  Court. 

518.  Right   of   one   express   com- 

pany to  use  the  facilities 
of  another  express  com- 
pany. 
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520. 
521. 
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523. 


524. 
525. 


526. 


527. 
528, 


329, 


530, 
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Granting  preference  to  one 
connecting  carrier  over 
another. 

Giving  preference  to  one 
shipper  over  another. 

Same  subject  —  Discrimina- 
tion in  rates. 

Same  subject — The  English 
rule. 

Same  subject  —  Statutory 
regulation  —  The  Inter- 
state Commerce  Act. 

Who  are  subject  to  the  Act. 

What  shipments  are  subject 
to  the  Act. 

Effect  of  joint  rates  in 
bringing  a  railroad  with- 
in the  scope  of  the  Act — 
Commission  has  power  to 
establish  joint  rates  un- 
der certain  conditions. 

Principal  objects  of  Act. 

Act  must  be  construed 
broadly. 

Reasonableness  of  rates  — 
Necessity  of  actual  tender 
of  merchandise  for  ship- 
ment. 

Interests  of  public  predomi- 
nant on  questions  of  rea- 
sonableness  of    rates. 

Value  of  goods  should  be 
considered  in  fixing  a 
reasonable  rate  —  Weight 
and  bulk  of  goods. 

Mileage  is  not  the  control- 
ling factor  in  fixing  a  rea- 
sonable rate. 

On  questions  of  reasonable- 
ness of  rates,  a  compari- 
son of  rates  is  of  small 
importance. 

What  is  a  reasonable  rate 
may  vary  with  the  season 
of  the  year. 
Second  section  of  Interstate 
Commerce  Act  modelled 
on  English  Act. 


§  536.  Purpose  of  second   section. 

537.  Effect  of  second  section  on 

discriminative  interstate 
contracts. 

538.  Discrimination  must  be  un- 

just— Milling     in     transit 
agreements    —   Compress- 
ing cotton  en  route. 
5;>9.  Shippers  must  be  placed  on 
absolute  equality. 

540.  A    lower    through    rate    not 

necessarily  discrimina- 
tive. 

541.  Discrimination    may    be    in 

passenger  service,  as  well 
as  property. 

542.  Reasonableness   of   rate   not 

necessarily  involved  in 
section  two. 

543.  A  distinction  exists  between 

wholesale  rates  in  freight 
and  passenger  traffic  — 
Party  rates. 

544.  Car  load  is  usually  taken  as 

the  unit  in  fixing  freight 
rates. 

545.  Rebate     equal     to     cartage 

charges  is  discriminative. 

546.  Payment   of   carrier's   prior 

debt  by  carriage  as  dis- 
crimination. 

547.  Agreement    for    rebate    does 

not  void  contract  of  car- 
riage. 

548.  Effect    of    section     two     on 

limitations  on  the  value 
of  the  goods  placed  in 
bills  of  lading. 

549.  Question  of  relative  rates  is 

involved  in  section  two. 

550.  Failure  to  pay  expenses  no 

excuse  for  unjust  dis- 
crimination under  section 
two. 

551.  Third   section   of   Interstate 

Commerce  Act  modelled 
on  English  Act — Their 
difference. 
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552.  Section  three   is  more  com- 

prehensive than  section 
two. 

553.  Questions   of    undue   or   un- 

reasonable prejudice  or 
preference  are  questions 
of  fact. 

554.  Origin   of  goods  immaterial 

under  section  three. 

555.  Carriage  of  articles  or  com- 

modities manufactured, 
mined  or  produced  by  car- 
rier— Section  three  ap- 
plies to  carriage  of  tim- 
ber and  manufactured 
products  thereof  which 
are  excepted  by  section 
one. 

556.  Discrimination    in    carriage 

of  live  stock  and  afford- 
ing proper  facilities  un- 
der section  three. 

557.  Discrimination   in    coal    car 

distribution  under  section 
three. 

558.  Third     section     applies     as 

well  to  passenger  as  to 
freight  traffic. 

559.  Real    and    substantial    com- 

petition justifies  dissimi- 
larity in  rates. 

560.  Third    section   does    not   re- 

late to  acts,  the  result  of 
conditions  beyond  the 
control  of  carrier. 

561.  Competition     may     be     be- 

tween railroads. 

562.  Competition    of   ocean   lines 

should  be  taken  into  con- 
sideration. 

563.  Interests  of  shipper,  carrier 

and  public  should  be  con- 
sidered. 

564.  Rules     as     to     competition 

summarized. 


§  565.  Condition  that  initial  car? 
rier  shall  have  right  to 
route  beyond  its  own 
terminal   is  valid. 

566.  Joint  rate  is  not  a  basis  for 

local   rate. 

567.  Requiring     prepayment     of 

freight  by  connecting  car- 
rier is  not  unjust  dis- 
crimination. 

568.  Duty   to  afford  equal   facili- 

ties for  interchange  of 
traffic. 

569.  Question    of    similarity    or 

dissimilarity  of  circum- 
stances under  section  four 
is  one  of  fact. 

570.  Real    and    substantial    com- 

petition a  factor  under 
section    four. 

571.  "Basing    Point    System"    is 

not  illegal  under  section 
four. 

572.  Competition     must    not    be 

conjectural. 

573.  Joint    rates    under    section 

four. 

574.  Discrimination     in     rates — 

State  Statutes. 

575.  Power    of    a    state    railroad 

commission  to  establish 
rates. 

576.  A  state  has  no  control  over 

interstate  rates. 

577.  The     reasonableness     of     a 

state  rate  must  be  de- 
termined without  refer- 
ence to  carrier's  inter- 
state  business. 

578.  Reasonableness       of      state 

rates  should  be  deter- 
mined by  a  study  of  the 
rates  themselves. 

579.  Mileage   as   a  factor   in   de- 

termining the  reasonable- 
ness of  rates. 
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580.  Comparison    of    rates    as    a 

criterion  of  reasonable- 
ness. 

581.  A   rate   on   a   single   article 

may  be  unreasonable. 

582.  Carrier    entitled    to    reason- 

able profits  on  property 
used   by   it. 

583.  How     value     of     railroad's 

property  is  determined. 

584.  Courts   should    be    fully    ad- 

vised of  receipts  and  earn- 
ings of  a  railroad. 

585.  Cost    of    local    business    is 

greater  than  cost  of  inter- 
state  business. 

586.  Effect     of     connecting     and 

branch  lines  in  determin- 
ing the  reasonableness  of 
a  rate. 

587.  A    rate,   though    reasonable, 

should  not  tend  to  create 
a  monopoly. 

588.  Discrimination  to  be  action- 

able must  be  unjust. 

589.  A  special  rate  is  not  always 

unjustly   discriminative. 

590.  A    "rebilling"    rate    may    be 

discriminative. 

591.  Free  passes  are  discrimina- 

tive. 

592.  An    extra    charge    may    be 

made  for  a  shipment  re- 
ceived off  the  carrier's 
own  line. 

593.  Discrimination    in    transfer 

of  stock  from  narrow- 
gauge  to  standard-gauge 
care. 

594.  Right  of  carrier  to  recover 

from  shipper  the  differ- 
ence between  the  dis- 
criminative and  regula;r 
rate. 


§  595.  Through    rate    may    be   less 
than  sum  of  locals. 

596.  Right   of    state     to     compel 

the  issuance  of  mileage 
tickets  at  reduced  rates. 

597.  Discrimination    between    lo- 

calities. 

598.  A  state  may  regulate  domes- 

tic long  and  short  haul 
rates. 

599.  A   shipment  is   an   entirety 

in  reference  to  long  and 
short  haul  clause. 

600.  Special  contracts  with  ship- 

pers not  impossibilities 
under  long  and  short  haul 
clause. 

601.  Competition  not  a  factor  in 

construction  of  Kentucky 
long  and  short  haul 
clause. 

602.  General  duty  as  to  stowage 

on  vessels. 

603.  Same   subject — Stowage   un- 

der deck. 

604.  Same    subject — Stowage    on 

deck. 

605.  Same  subject — Usage  as  af- 

fecting the  right  to  stow 
on  deck  in  particular  in- 
stances. 

606.  Same     subject — Damage    to 

other  goods  stowed  in 
hold. 

607.  Same   subject — Rule    as    to 

stowage  in  hold  confined 
to  vessels  on  seas  and 
great  lakes. 

608.  Same    subject — Inland    ves- 

sels subject  to  same  rules 
as  carriers  on  land. 

609.  Same    subject — Damage     to 

goods  in  discharging 
cargo. 

610.  Stowage    upon   freight   cars 

of  railroad  companies. 
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§  611.  The  goods  must  be  carried 
in  the  customary  mode  or 
according  to  the  direc- 
tions of  the  shipper. 

612.  Same     subject— When     car- 

rier not  liable. 

613.  Carrier's   duty   to   transport 

by  usual  route. 

614.  Same     subject  —  Choice     of 

routes  when  one  danger- 
ous. 

615.  Same  subject — Option  as  to 

routes  to  be  exercised 
with  regard  to  the  ship- 
per's interest. 

616.  Tempestuous    weather    may 

render  deviation  by  vessel 
necessary. 

617.  The   obligation   to   carry   in 

the  manner  provided  by 
the  contract. 

618.  Same  subject— Carrier  liable 

for  loss  if  contract  not  ob- 
served. 

619.  Same  subject. 

620.  Same  subject. 

621.  Liability    of   carrier    where, 

notwithstanding  an  un- 
authorized deviation,  the 
goods  arrive  on  time. 

622.  Construction    of    clauses  in 

contracts  of  affreightment 
permitting  deviations  — 
Printed  forms. 

623.  Construction   of  clauses    re- 

serving leave  to  tow  and 
assist  other  vessels. 

624.  Carrier    not    liable    if    loss 

occurs  through  miscon- 
struction of  bill  of  lading 
by  shipper. 

625.  The  goods  must  be  carried 

at  and  within  the  time 
agreed  on. 

626.  Same  subject— Illustrations. 


§  627.  Same  subject — Not  excused 
by  circumstances  beyond 
his  control. 

628.  Same  subject — Shipper  must 

not  be  in  default. 

629.  Same   subject — Carrier   may 

agree  to  hold  the  goods 
for  transportation  until  a 
future  date. 

630.  Same    subject— Implied    au- 

thority of  agent  to  agree 
to  furnish  cars  on  given 
day. 

631.  Care   to    be    taken    of    the 

goods  in  case  of  delay  or 
accident  in  the  course  of 
the  transportation. 

632.  Same  subject. 

633.  Same  subject. 

634.  Care    to    be    taken    of    live 

stock. 

635.  Space    for    cattle    must    be 

sufficiently    ventilated. 

636.  Care   due   pregnant   or  sick 

animals. 

637.  Rule   in   Michigan   with   re- 

ference to  caring  for  live 
stock. 

638.  Carrier   must    provide   suit- 

able places  for  feeding 
and    watering   live    stock. 

639.  Carrier's    duty    as    to    man- 

agement of  vehicles  con- 
taining live  stock. 

640.  Shipper    may    assume    duty 

by  contract  to  care  for 
live  stock  in  transit. 

641.  Same   subject— But    carrier 

must  afford  shipper  rea- 
sonable opportunity  and 
facilities  for  performing 
his  contract. 

642.  The  failure  of  the  shipper 

to  furnish  a  caretaker 
does  not  excuse  any  sub- 
sequent negligence  on  the 
part  of  the  carrier. 
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g  643.  Carrier  liable  for  his  negli- 
gence in  loading  or  un- 
loading stock  notwith- 
standing contract  that 
shipper  shall  do  so — Ef- 
fect of  negligence  by 
shipper. 

644.  Negligent    delay    by    carrier 

ordinarily  no  excuse  to 
shipper  for  refusing  to 
comply  with  his  contract 
to   care  for  stock. 

645.  Duty   of   carrier   in   general 

to  avert  injury  to  goods 
transported. 

646.  Same    subject  —  The     rule 

stated. 

647.  But     the     carrier     is     not 

bound  to  suspend  his  voy- 
age to  preserve  the  goods. 

648.  Same  subject. 

649.  Preference  may  be  given  to 

perishable  goods  already 
received. 

650.  So  preference  may  be  given 

to  preservation  of  life. 


!  651. 
652. 
653, 
654. 
655. 
656. 

657. 
658. 


659. 
660. 


661. 


Time  within  which  the 
goods  must  be  carried. 

Same  subject — What  time 
reasonable. 

How  far  carrier  responsi- 
ble for  unavoidable  delay. 

Same  subject — "What  will 
excuse  delay. 

Same  subject — Other  illus- 
trations. 

Same  subject — Circumstan- 
ces may  make  delay  a 
duty. 

Same  subject — Delay  from 
strikes  or  riots. 

Carrier  must  complete  car- 
riage when  cause  of  de- 
lay  removed. 

Same  subject. 

Power  of  the  owner  of  the 
goods  to  change  their 
destination — Liability  for 
freight. 
Right  of  owner  to  terminate 
carriage  short  of  destina- 
tion. 


Sec.  493.  (§  291.)  In  general. — Before  we  pass  to  a  con- 
sideration of  the  manner  in  which  the  final  act  of  the  carrier 
in  respect  to  the  bailment,  which  consists  in  the  delivery  of  the 
goods  to  the  consignee,  is  to  be  performed,  some  other  duties 
which  grow  out  of  his  relation  to  them,  and  which  have  a 
more  immediate  connection  with  their  transportation,  claim 
attention.  If  we  suppose  the  goods  of  various  employers  to 
have  been  received  by  him,  and  to  be  in  his  custody,  awaiting 
transportation  by  him  to  their  various  destinations,  questions 
may  arise  as  to  the  order  in  which  they  shall  be  forwarded  in 
case  his  means  of  conveyance  are  inadequate  for  an  immediate 
shipment  of  them  all ;  as  to  the  time  within  which  their  transit 
must  be  commenced  in  order  that  their  delivery  may  be  made 
within  the  reasonable  time  within  which  the  law  requires  it  to 
be  made;  the  mode  of  carriage  and  the  manner  in  which  the 
goods  must  be  stowed  or  laden;  and  the  degree  of  care  and 
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attention  which  must  be  bestowed  upon  them  in  the  event  of 
the  many  accidents  which  may  happen  to  them  during  the 
carrier's  custody. 

Sec.  494.  (§291a.)  General  nature  of  carrier's  duty. — "A 
carrier 's  duty, "  it  is  said,^  ' '  is  not  limited  to  the  transportation 
of  goods  delivered  for  carriage.  He  must  exercise  such  dili- 
gence as  is  required  by  law  to  protect  the  goods  from  destruc- 
tion and  injury  resulting  from  conditions  which,  in  the  exercise 
of  due  care,  may  be  averted  or  counteracted.  He  must  guard 
the  goods  from  destruction  or  injury  by  the  elements ;  from  the 
effects  of  delays;  indeed,  from  every  source  of  injury  which 
he  may  avert,  and  which,  in  the  exercise  of  care  and  ordinary 
intelligence,  may  be  known  or  anticipated.  Unknown  causes, 
or  those  which  are  inherent  in  the  nature  of  the  goods  and 
cannot  be,  in  the  exercise  of  diligence,  averted,  will  not  render 
the  carrier  liable.  The  nature  of  the  goods  must  be  consid- 
ered in  determining  the  carrier's  duty.  Some  metals  may  be 
transported  in  open  cars.  Many  articles  of  commerce,  when 
transported,  must  be  protected  from  rain,  sunshine  and  heat, 
and  must  have  cars  fitted  for  their  safe  transportation.  Live 
animals  must  have  food  and  water  when  the  distance  of  trans- 
portation demands  it.  Fruit  and  some  other  perishable  arti- 
cles must  be  carried  with  expedition  and  protection  from  frost. 
So  the  carrier  must  attend  to  the  character  of  the  goods  he 
transports.  He  is  informed  thereof  by  inspection  of  the  freight 
bills  or  by  other  papers  accompanying  the  shipment." 

Sec.  495.  (§292.)  His  duty  to  provide  sufficient  means  of 
conveyance. — The  first  duty  of  the  common  carrier,  who  holds 
himself  out  to  the  public  as  ready  to  engage  in  the  carrying 
business,  is  of  course  to  provide  himself  with  reasonable  facili- 
ties and  appliances  for  the  transportation  of  such  goods  as  he 
holds  himself  out  as  ready  to  undertake  to  carry.  He  must  put 
himself  in  a  situation  to  be  at  least  able  to  transport  an  amount 
of  freight  of  the  kind  which  he  proposes  to  carry  equal  to  that 
which  may  be  ordinarily  expected  to  seek  transportation  upon 
his  route;  for,  while  the  law  will  sometimes  excuse  him  for 

1.  Beck.  J.,  in  Beard  v.  Railway  Co.,  79  Iowa,  518. 
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delay  in  the  transportation,  and  even  for  a  refusal  to  accept  the 
goods  which  may  be  offered  for  carriage,  when  there  occurs 
an  unprecedented  and  unexpected  press  of  business,  it  will  not 
do  so  when  his  failure  or  refusal  results  from  his  not  having 
provided  himself  with  the  means  of  present  transportation  for 
all  who  may  apply  in  the  regular  and  expected  course  of  busi- 
ness.2  He  cannot  discriminate  in  favor  of  the  business  of  one 
station  to  the  prejudice  and  injury  of  the  business  of  another 
station  of  the  same  importaijce  ;^  nor  can  he  discriminate  in 
favor  of  one  shipper  although  the  demands  for  transportation 
facilities  exceed  his  capacity  or  the  anticipated  or  usual  calls 
upon  him.^  And  if,  owing  to  an  unexpected  influx  of  busi- 
ness, there  results  a  temporary  scarcity  of  such  facilities,  he 
will  be  entitled  to  apportion  the  same  in  an  equitable  manner 
among  his  patrons,  having  in  mind  their  relative  volume  of 
business,  facilities  for  loading,  and  the  merchandise  in  sight.^ 
The  law  implies  an  agreement  to  furnish  the  necessary  fa- 
cilities for  transportation  on  a  particular  day  when  a  request 
has  in  due  time  been  made  by  the  shipper  of  a  station  agent, 
who,  for  that  purpose,  has  the  authority  of  a  general  agent.^ 
If  for  any  cause  the  carrier  is  unable  to  furnish  vehicles  at  the 
time  he  has  agreed  to  do  so,  it  becomes  his  duty  to  inform  the 
shipper  of  such  fact  within  a  reasonable  time ;  and  if,  in  the 
absence  of  such  notice,  the  shipper  believes  that  the  vehicles 
will  be  in  readiness  at  the  time  named,  and,  relying  upon  the 
conduct  of  the  carrier,  he  presents  his  goods  at  the  time  and 
place  agreed  upon,  and  there  are  no  vehicles  ready  to  receive 

2.  See    Texas,     etc.,  R'y    Co.    v.     State   v.   Railroad    Co.,   Neb. 

Barrow,    (Tex.    Civ.    App.),    94    S.     ,  99  N.  W.  Rep.  309. 

W.   Rep.    176,  citing  this  section;  6.  Where  the  shipper  requires  a 

Hoffman,  etc.  Co.   v.  Railway  Co.,  car  at  a  certain  station  for  his  ex- 

Mo.  App.  ,  94  S.  W.  Rep.  elusive  use,  he  must,   at  common 

597.  law,    give   notice   to   the    railroad 

3.  Ayres  v.  Railway  Co.,  71  Wis.  company,   after   which   notice    the 
372.  company    has    a    reasonable    time 

4.  Strough    V.    Railroad    Co.,    87  in  which  to  furnish  the  car.    Rail- 
N.  Y.  Supp.  30,  92  App.  Div.  584.  road    Co.    v.    Bundy,    97    111.    App. 

5.  State    V.    Railroad     Co.,    202. 

Neb.    ,    101    N.    W.    Rep.    23; 
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them,  the  carrier  will  be  liable  in  damages  if  injury  is  caused 
by  his  neglect  of  such  duty.^  But  where  the  carrier  has  agreed 
to  furnish  vehicles  on  a  particular  day,  a  delivery  at  any  hour 
of  the  day  will  be  sufficient.^ 

Sec.  496.  Same  subject — Must  inform  shipper  of  necessary 
delay — Burden  of  proof. — But  while  the  carrier  cannot  be  ex- 
cused if  he  has  failed  to  provide  himself  with  a  sufficiency  of 
conveyances  and  other  means  for  the  transportation  of  that 
which  he  may  reasonably  expect  to  be  offered,  he  is  not  bound 
to  provide  in  advance  for  extraordinary  occasions  nor  for  an 
unusual  influx  of  business.  But  while  an  unusual  press  of 
business  may  justify  his  refusal  to  accept  the  goods  which  may 
be  offered,  if,  having  provided  himself  with  reasonable  facili- 
ties, he  finds  it  impossible  from  previous  engagements  to  com- 
mence its  shipment  according  to  the  usual  and  regular  course 
of  his  business,  and  he  accepts  the  goods  without  notice  to  the 
shipper  of  the  circumstances,  and  without  obtaining  his  assent, 
either  express  or  implied,  he  cannot  be  heard  to  say  that  his 
delay  was  caused  by  such  a  contingency.  He  must,  at  his  peril, 
inform  the  shipper  of  the  necessary  delaj^  that  the  shipper 
may  exercise  his  own  discretion  as  to  the  propriety  of  makingp 
the  shipment ;  and  even  though  the  delay  may  occur  from  such 
a  cause  upon  a  connecting  route  over  which  he  has  bound  him- 
self to  carry  the  goods  to  destination,  which  may  not  be  known 
to  him  at  the  time  of  their  acceptance,  he  is  liable  for  any  un- 

7.  Nichols    V.    Railroad    Co.,    24  formed  that  there  are  no  cars  in 

Utah,    83,    66    Pac.    Rep.    768,    91  which  to  ship  his  live  stock,  and 

Am.   St.  Rep.  778.  he  permits  the  stock  to  remain  in 

Where  a  shipper  makes  applica-  the  carrier's  pens  to  await  the  ar- 

tion  for  cars  on  a  certain  day,  it  is  rival   of  cars,  the  carrier  will  be 

the  duty  of  the  carrier  to  advise  liable  for  a  shrinkage  occasioned 

him   within   a   reasonable   time   if  by    a    lack     of     food     and     water 

it  will  be  unable  to  furnish  them  where    he    promises     the    shipper 

at  that  time;  and  if  it  fails  to  do  that   the   cars   will   arrive   before 

so,  and  leads  the  shipper  to  rely  the  stock  is  in  need  of  food  and 

on  having  the  cars  on  that  day,  water.    Gulf,  etc.  R'y  Co.  v.  House 

it  will   be  liable  to  him   in   dam-  &   Watkins,   Tex.    Civ.    App. 

ages.     Ayres   v.    Railway   Co.,    71  ,  88  S.  W.  Rep.  1110. 

Wis.  372.  8.  McGrew   v.   Railway  Co.,   109 

And  although  the  shipper  is  in-  Mo.  582,  19  S.  W.  Rep.  53. 
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reasonable  delay  in  the  transportation,  and  such  unavoidable 
difficulty,  though  wholly  unknown  and  unanticipated,  will  not 
excuse  him.^  The  burden  of  proving  that  he  could  not  in  a 
particular  instance  furnish  the  cars  needed  without  jeopardiz- 
ing his  other  business,  and  with  reasonable  diligence,  is  upon 
the  carrier.i*^ 

Sec.  497.  (§293.  Same  subject — Must  provide  safe  and 
suitable  vehicles. — And  not  only  must  he  provide  himself  with 
means  sufficient  to  transact  the  business  for  which  he  has  ad- 
vertised and  held  himself  out  to  the  public  as  soliciting,  but  he 
must  provide  himself  with  means  of  transportation  safe  and 
suitable  for  his  business  in  which  he  engages.  No  defect  in  any 
vehicles,  or  in  any  instrument  used  in  the  transportation  of 
goods,  can  excuse  the  common  carrier  from  his  common-law 
liability  to  be  answ^erable  for  the  safety  of  the  goods  at  all 


9.  The  acceptance  of  the  goods 
without  notifying  the  shipper  that 
they  cannot,  owing  to  extraordi- 
nary conditions  prevailing  upon 
the  route,  be  promptly  delivered  is 
tantamount  to  an  assurance  that 
they  will  be  delivered  within  a 
reasonable    time.      Russell    Grain 

Co.  V.  Railroad  Co.,  Mo.  App. 

,   89    S.   W.   Rep.    908;    Texas, 

etc.  R'y  Co.  v.  Kolp, Tex.  Civ. 

App.    ,    88    S.    W.    Rep.    417; 

Palmer  v.  Railroad  Co.,  101  Cal. 
187,  3.-)  Pac.  Rep.  630;  Railway  Co. 
V.  Edwards,  78  Fed.  745,  24  C.  C. 
A.  300;  Pittsburgh,  etc.  R'y  Co.  c. 
Racer,  5  Ind.  App.  209,  31  N.  E. 
Rep.  853;  Railroad  Co.  r.  Farm- 
ers', etc.  Firm,  107  Ky.  53,  52  S. 
Vv      Rep.     972;    State    v.   Railroad 

Co.,  Neb.  ,  99  N.  W.  Rep. 

309;  Toledo,  etc.  R.  R.  r.  Lock- 
hart,  71  111.  627;  The  Great  W.  etc. 
R.  R.  V.  Burns,  60  id.  284;  Galena, 
etc.,  R.  R.  V.  Rae,  18  id.  488;  Wi- 
bert  r.  Railroad,  12  N.  Y.  245; 
s.  c.  19  Barb.  36;  East  Tenn.  & 
Ga.  R.  R.   V.  Nelson,  1  Cold.  272; 


Carter  v.  Peck,  4  Sneed,  203; 
Southern  Ex.  Co.  v.  Womack,  1 
Heisk.  256;  Place  v.  Union  Ex. 
Co.,  2  Hilton,  19;  111.  Cent.  R.  R. 
V.  Waters,  41  111.  73;  Great  W.  R. 
R.  V.  Hawkins,  18  Mich.  427; 
Porcher  v.  Railroad,  14  Rich. 
(Law),  181;  Sager  v.  Railroad,  31 
Me.  228;  Empire  T.  Co.  v.  Wam- 
sutta  Oil  Co.,  63  Penn.  St.  14;  Con- 
diet  V.  Railroad,  54  N.  Y.  500; 
111.  Cent.  R.  R.  r.  Cobb,  64  111.  128; 
Mich.  Cent.  R.  R.  v.  Burrows,  33 
Mich.  6;  Ayres  r.  Railway  Co.,  75 
Wis.   215. 

And  where  the  delay  arises 
through  the  carrier's  inability  to 
make  delivery  to  a  succeeding  car- 
rier, he  must,  if  practicable,  noti- 
fy the  shipper  of  such  delay  and 
not  undertake  to  forward  the 
goods  bj'  another  route  than  that 
contemplated.  Fisher  ;-.  Railroad 
Co.,  99  Me.  338,  59  Atl.  Rep.  532, 
105  Am.  St.  Rep.  283,  68  L.  R.  A. 
390. 

10.  Ayres  r.  Railway  Co.,  71  Wis. 
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events,  except  when  the  loss  may  occur  from  the  act  of  God 
or  of  the  public  enemy.  He  can  guard  himself  against  re- 
sponsibility for  loss  or  damage  from  such  cause  only  by  con- 
tract; and,  as  we  have  seen,  if  the  accident  which  has  occa- 
sioned such  loss  or  damage  can  be  traced  to  his  negligence,  not 
even  his  contract  will  be  a  protection  to  him  except  in  those 
states  in  which  he  is  allowed  to  contract  for  exemption  from 
the  consequences  of  his  negligence;  and  not  in  them,  unless 
such  contract  explicitly  so  provides.  If  he  be  a  carrier  by 
water,  he  must  provide  himself  with  a  vessel  tight  and  staunch 
and  provided  with  all  tackle  and  apparel  of  every  kind  which 
may  be  in  use  by  those  skilled  in  the  business  and  which  may 
promote  the  safety  of  the  voyage.  It  is  a  part  of  the  con- 
tract on  the  part  of  every  owner  of  a  vessel  who  holds  him- 
self out  as  a  common  carrier,  that  his  ship  is  seaworthy. ^^  This 
is  implied  by  the  law  as  the  very  foundation  of  his  employ- 
ment, and  if  any  damage  occurs  to  the  goods  by  reason  of  its 
unseaworthiness,  or  because  it  is  not  provided  with  all  the 
needed  appliances  for  avoiding  or  escaping  the  danger,  it  will 

11.  "In    every    contract   for    the  Sumner  v.   Caswell,   20   Fed.   Rep. 

carriage  of  goods  by  sea,"  says  Mr.  249;    Crow   v.   Falk,   8  Q.   B.   467; 

Justice    Gray,     "unless     otherwise  Valente  r.  Gibbs,  6  C.  B.   (N.  S.) 

expressly    stipulated,    there    is    a  270;  The  Caledonia,  157  U.  S.  124, 

warranty  on  the  part  of  the  ship-  15    Sup.    Ct.    537,    39    L.    Ed.    644, 

owner  that  the  ship  is  seaworthy  affirming  43  Fed.  681  and  50  F'ed. 

at  the  time  of  beginning  her  voy-  567. 

age,  and  not  merely  that  he  does  See  also  sections  on  this  sub- 
not  know  her  to  be  unseaworthy,  ject  under  the  Harter  Act,  ante, 
or  that  he  has  used  his  best  efforts  §g  345-387. 

to  make  her  seaworthy.  The  war-  A  vessel  may  be  unseaworthy 
ranty  is  absolute  that  the  ship  is,  as  to  a  passenger's  baggage.  The 
or  shall  be,  in  fact  seaworthy  at  Kensington,  183  U.  S.  263,  46  L. 
that  time,  and  does  not  depend  on  Ed.  190,  22  Sup.  Ct.  R.  102,  re- 
his  knowledge  or  ignorance,  his  versing  94  Fed.  885,  36  C.  C.  A. 
care  or  negligence."  The  Cale-  533  and  88  Fed.  331.  In  Upper- 
donia,  43  Fed.  Rep.  681,  citing  ton  v.  Steamship  Co.,  (1903),  89 
Work  V.  Leathers,  97  U.  S.  379;  Law  T.  289,  9  Com'l  Cas.  50,  the 
Cohn  t\  Davidson,  2  Q.  B.  Div.  vessel  was  held  unseaworthy  as  to 
455;  The  Glenfruin,  10  Prob.  Div.  a  passenger's  baggage  because  it 
103.  See,  also,  Bowring  r.  The  was  stowed  in  one  of  the  lava- 
baud,  42  Fed.  Rep.  794;  The  tories. 
Eugene  Vesta,  28   Fed.   Rep.   762; 
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be  regarded  as  the  consequence  of  the  personal  negligence  of 
the  owner,  against  which  no  contract  will  protect  him.  And 
if  he  be  a  carrier  by  lighter  or  barge,  he  must  see  that  it  is 
sufficiently  strong  to  resist  all  external  forces  to  which  it  may 
be  subjected  in  the  ordinary  course  of  navigation,  and,  in  con- 
sidering its  fitness  for  the  voyage,  the  nature  of  the  service 
which  it  is  to  perform  and  the  dangers  attending  the  naviga- 
tion in  which  it  is  engaged  are  to  be  taken  into  consideration. 
These,  as  well  as  the  condition  of  his  vessel,  and  its  fitness 
for  the  service,  the  carrier  must  know  at  his  peril.^^  jjg 
must  also»provide  his  vessel  with  a  competent  master  and  with 
a  good  and  sufficient  crew.i^  So  if  he  be  a  carrier  by  land, 
it  is  clearly  his  duty  to  furnish  vehicles  which  are  safe  and 
sufficient  for  the  purpose  intended  ;i^  and  if  it  fails  in  the  per- 
formance of  this  duty  and  injuries  therefrom  ensue,  the  car- 
rier will  be  liable  unless  with  knowledge  of  the  defect  the 
shipper  has  assented  to  the  use  of  the  insufficient  vehicle.^  ^ 

Sec.  498.  Same  subject — Carrier  not  excused  because  de- 
fective vehicles  used  by  him  are  owned  by  another. — The  duty 
of  the  carrier  to  provide  safe  and  suitable  vehicles  is  the  same 
whether  the  goods  are  carried  in  his  own  vehicles  or  in  those  of 

12.  The  Northern  Belle,  9  Wall,  road  Co.  v.  Crews,  53  111.  App.  50; 
526;  Lyon  r.  Mells,  5  East,  428;  Railway  Co.  v.  Searles,  71  Miss. 
Propeller  Niagara  v.  Cordes,  21  744,  10  So.  Rep.  255,  citing  Hutch- 
How.   23;    Sharp   r.   Grey,   9   Bing.  inson  on  Carr;    Jones   v.  Railroad 

457;   Cam.  &  Am.  R.  R.  v.  Burke,     Co.,  Mo.  App.  ,  91  S.  W. 

13  Wend.   611.  Rep.   158. 

13.  Propeller  Niagara  v.  Cordes,  15.  Potts  r.  Railway  Co.,  17  Mo. 
supra;  Missouri  Pac.  Ry.  Co.  v.  App.  394;  Mason  v.  Railway  Co., 
Kingsbury,  (Tex.  Civ.  App.)  25  25  Mo.  App.  473;  Coupland  i:  Rail- 
S  W.  322,  citing  Hutchinson  on  road  Co.,  61  Conn.  531,  23  Atl.  Rep. 
Carr;  The  Giles  Loring,  48  Fed.  870,  15  L.  R.  A.  534;  Hoosier  Stone 
463.  Co.   r.   Railway  Co.,   131    Ind.   575, 

14.  Sloan  v.  Railway  Co.,  58  Mo.  31  N.  E.  Rep.  365;  Haynes  v.  Rail- 
220;    Illinois  Cent.  R.  Co.  v.  Hall,  road  Co.,  54  Mo.  App.  582. 

58  111.  410;   Railroad  Co.  v.  Pratt,        Mere    knowledge    of    the    defect 

22  Wall.  123;  Hawkins  v.  Railway  does   not  amount  to  assent.  Potts 

Co.,    17    Mich.    62,    18    Mich.    427;  v.   Railway   Co.,   supra;   Mason   v. 

Railway  Co.  v.  Fairbanks  &  Co.,  90  Railway   Co.,  supra. 
Fed.    467,    33   C.    C.    A.    Gil;    Rail- 
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another,  and  he  cannot  escape  responsibility  for  his  failure  to 
provide  vehicles  reasonably  fit  for  the  conveyance  of  the  par- 
ticular class  of  goods  which  he  undertakes  to  carry  by  alleging ' 
that  the  vehicles  used  for  the  purpose  of  his  own  transit  were 
the  property  of  another.^*^  This  would  be  true,  for  instance, 
where  the  defective  vehicles  were  owned  by  a  refrigerating  or 
a  fruit  transportation  company,  and  were  furnished  for  a  con- 
sideration to  a  railroad  company.  In  such  a  case,  the  railroad 
company  would  be  liable  for  all  damages  resulting  from  the 
use  of  the  defective  vehicles,  although  the  ownership  of  the 
vehicles  was  in  another.  Nor  can  the  carrier  avoid  responsi- 
bility as  a  carrier  by  devolving  upon  the  shipper  the  duty  of 
inspecting  or  selecting  the  vehicle  in  which  his  goods  are  to 
be  carried,^"  and  a  stipulation  in  the  bill  of  lading  that  the 
shipper  has  examined  the  vehicle  for  himself  and  found  it 
to  be  in  good  order,  and  has  accepted  it  as  "suitable  and  suf- 
ficient" for  the  purpose  of  his  shipment  will  not  discharge 
the  carrier  from  liability  for  damages  resulting  from  defects  in 
the  vehicle  since  the  necessary  effect  of  such  a  stipulation 
would  be  to  release  the  carrier  from  liability  for  his  own  negli- 
gence in  failing  to  provide  a  safe  and  suitable  vehicle.^^ 

Sec.  499.  Same  subject — Liability  of  initial  carrier  for  de- 
fective vehicles  provided  by  him. — Where  the  vehicle  is  fur- 
nished by  an  initial  carrier  for  the  transportation  of  goods  to 
a  point  beyond  his  own  line,  and  he  negligently  violates  his 
duty  by  furnishing  a  vehicle  which  is  defective,  he  will  be 
liable  for  any  subsequent  damage  arising  from  the  defective 
condition  of  the  vehicle,  although  such  damage  develops  on 
the  line  of  a  connecting  carrier.^^  And  this  rule  will  remain 
true  even  though  the  initial  carrier  expressly  confines  his  lia- 

16.  Railway  Co.  v.  Fairbanks  &  444,  49   L.  R.   A.   462,   81  Am.   St. 

Co.,  90  Fed.  467,  33  C.  G.  A.  611;  Rep.  722. 

Mathis   V.   Railroad   Co.,   65    S.   C.  17.  Railway  Co.   v.  Fairbanks  & 

271,  43  S.  E.  Rep.  684,  61  L.  R.  A.  Co.,  siipra. 

S24;  Railroad  Co.  v.  Dies,  91  Tenn.  18.  Railroad  Co.  r.  Dies,  supra. 

177,  18  S.  W.  Rep.  266,  30  Am.  St.        19.  Railway  Co.  v.  Marshall, 

Rep.    871;    Railroad   Co.   v.   Crom-    Ark. ,  86  S.  W.  Rep.  802;  Rail- 
well,    98    Va.    227,    35    S.    E.    Rep.  way   Co.   v.   Searles,   71   Miss.   744, 
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bility  for  damages  to  his  own  line.^*'  Nor  is  the  carrier  exempt- 
ed from  liability  by  the  fact  that  the  shipper  knew  the  vehicle 
to  be  defective  and  used  it,  or  had  entered  into  an  express 
agreement  with  the  carrier  that  the  carrier  should  not  be  liable 
therefor.  21 

If  the  shipper  contracts  with  the  initial  carrier  for  a  special 
kind  of  vehicle  to  be  used  on  the  entire  journey,  and  the  con- 
necting carrier  for  any  reason  refuses  to  receive  it,  as  for  in- 
stance, if  it  be  too  large  for  travel  over  his  line,  it  is  neverthe- 
less the  duty  of  the  initial  carrier  to  see  that  the  best  adapted 
vehicle  that  can  reasonably  be  procured  is  obtained  into  which 
to  transfer  the  goods,  and  that  the  vehicle  is  in  a  suitable  con- 
dition to  carry  the  goods  with  safety.  And  in  so  doing,  he  is 
bound  to  regard  all  the  conditions  of  which  he  has  notice,  the 
season,  the  length  of  the  journey  accomplished  and  still  ahead, 
the  delay  already  experienced,  the  value  of  the  goods — in  a 
word  to  use  proper  care  according  to  the  circumstances.-^ 

Sec.  500.  Same  subject — Liability  of  connecting  carrier  for 
defective  vehicles  received  by  him  from  initial  or  another  con- 
necting carriCx. — It  is  the  dut}'  of  a  connecting  carrier  as  much 
as  it  is  the  duty  of  the  initial  carrier  to  provide  vehicles  which 
are  reasonably  fit  for  the  conveyance  of  the  particular  kind  of 
goods  he  accepts  for  transportation,  and  he  will  not  be  excused 
from  this  duty  even  though  the  goods  are  received  and  carried 
by  him  in  a  vehicle  which  belongs  to  the  initial  carrier  or 
another  connecting  carrier.  When  once  a  connecting  carrier 
accepts  vehicles  from  a  preceding  carrier  for  the  purpose  of 
transporting  them  either  to  destination  or  to  the  line  of  another 
carrier,  he  adopts  and  makes  them  his  own  for  the  purpose  of 

16   So.  Rep.   255;    Searles  v.  Rail-  by  v.  Railroad  Co., Mich. , 

way  Co.,  69  Miss.  186,  13  So.  Rep.  105  N.  W.  Rep.  769;  Jones  v.  Rail- 

815;     Railroad    Co.    v.    Wilkerson  road  Co.,  Mo.  App.  ,  91 

Bros.,    (Tex.  Civ.  App.)    82   S.  W.  S.  W.  Rep.  158.  See  post,  §  508. 
Rep.  1069.  21.  Railroad  Co.  t\  Pratt,  89  U. 

20.  Railway  Co.  v.  Strain,  81  111.  S.  123,  22  L.  Ed.  827;  Railway  Co. 

504;    Railroad   Co.   v.   O'Loughlin,  v.  Marshall,  Ark.  ,  86  S. 

(Tex.   Civ.   App.)    84    S.   W.   Rep.  W.  Rep.  802. 

1104;  Railroad  Co.  v.  Aten,   (Tex.        22.  Eckert    v.    Pennsylvania    R. 

Civ.  App.)  81  S.  W.  Rep.  346;  Kih-  Co.,  211  Pa.  267,  60  Atl.  781. 
35 
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conveying  the  goods  contained  in  them,  and  he  will  therefore 
be  liable  for  any  damages  arising  from  their  unfitness  for  the 
carriage  of  the  goods.^^  It  has  been  held,  however,  that  where 
the  carrier  contracts  for  the  shipment  of  live  stock,  and  the 
contract  contemplates  that  the  cars  containing  the  stock  shall 
go  through  to  destination  in  the  condition  they  were  in  with 
respect  to  bedding,  a  connecting  carrier  does  not,  by  accepting 
such  cars,  render  itself  responsible  for  damages  arising  from 
the  cars  not  being  properly  furnished  with  bedding  at  the  time 
the  shipment  was  begun,  since  the  negligence  in  such  a  case 
is  that  of  the  initial  carrier  alone.^'* 

Sec.  501.  Vehicles  must  not  only  be  safe  and  suitable,  but 
must  be  inspected  while  in  transit. — A  common  carrier  is  not 
only  bound  to  provide  vehicles  at  the  commencement  of  the 
journey  reasonably  fit  and  sufficient  for  the  conveyance  of  the 
goods  which  he  undertakes  to  carry,  but  he  must  from  time 
to  time,  as  the  good  management  of  his  road  would  seem  to 
require  it,  inspect  such  vehicles  while  they  are  in  transit.  xVnd 
the  same  duty  of  inspection  in  respect  of  vehicles  received 
from  a  connecting  carrier,  and  run  over  his  own  line,  devolves 
upon  him  as  in  respect  of  those  provided  by  himself;  and  if 
he  fail  to  make  such  reasonable  inspection  he  will  be  deemed 
guilty  of  such  negligence  as  will  render  him  liable  for  any  re- 
sulting loss,  although  his  contract  would  otherwise  excuse 
him.25 

Sec.  502.  Carrier,  in  the  selection  of  vehicles,  must  guard 
against  the  exigencies  of  such  weather  as  may  reasonably  be 
expected. — In  the  selection  of  vehicles  for  the  transportation 
of  the  goods,  it  is  the  duty  of  the  carrier  to  guard  against  the 
exigencies  of  such  weather  as  may  reasonably  be  expected  at 
the   particular  season  of  the  year  and  latitude  in  question. 

23.  Shea     v.     Railway     Co.,     66  24.  Railroad    Co.   v.    O'Loughlin, 

Minn.  102,  68  N.  W.  Rep.  608  (Per-  (Tex.    Civ.   App.)    84   S.   W.   Rep. 

ishable  fruit) ;  Railway  Co.  v.  Car-  1104. 

lisle,    (Tex.   Civ.   App.)    78    S.   W.  25.  Ruppel   v.   Railway   Co.,    167 

Rep.    553    (Live    stock);    Willing-  Pa.   St.   166,   31   All.   Rep.   478,   46 

ford   n.   Railroad   Co.,    26    S.   Car.  Am.  St.  Rep.  666. 
258,  2  S.  E.  Rep.  19. 
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Very  cold  weather  in  a  latitude  where  such  weather  is  at  times 
experienced,  and  at  a  time  of  the  year  when  such  weather  is 
likely  to  be  experienced,  cannot  be  termed  a  "stress  of  weath- 
er" within  the  meaning  of  an  exemption  in  the  bill  of  lading 
from  liability  for  loss.^^ 

Sec.  503.  (§  294.)  Duty  as  to  providing  appliances  for  pre- 
venting the  escape  of  sparks. — Cases  as  to  the  sufficiency  of 
the  vehicles  used  by  the  carrier  will,  of  course,  more  frequently 
occur  in  actions  by  their  passengers  against  passenger  carriers, 
for  personal  injuries  sustained  by  them  by  reason  of  defects 
in  the  means  used  for  their  transportation,  than  in  actions 
against  common  carriers  of  goods.  But  such  questions  may 
also  arise  and  become  of  vital  importance  in  reference  to  such 
defects  in  the  instruments  for  the  conveyance  of  goods  used 
by  the  latter.  If  the  carrier  has  protected  himself  by  contract 
against  liability  for  loss  occasioned  by  certain  accidents,  it 
may  become  an  important  question  whether,  by  his  failure  to 
provide  himself  with  machinery  and  vehicles  of  the  most  im- 
l)roved  modes  of  construction,  and  such  contrivances  as  are 
in  approved  use  for  the  prevention  of  such  accidents,  he  has 
not  subjected  himself  to  the  charge  of  negligence,  and  has 
not  thereby  lost  the  benefit  of  the  exceptions  to  liability  in 
his  contract.  This  was  the  principal  question  in  Steinweg  v. 
The  Erie  Railway.^^  The  railway  company  had  provided  in 
its  bill  of  lading  for  exemption  from  liability  for  loss  by  fire. 
It  was  proven  that  the  goods  were  destroyed  by  fire  originating 
from  a  spark  from  the  engine  of  the  train  on  which  they  were 
loaded,  and  it  was  also  proven  by  the  plaintiff  that  there  were 
appliances  by  which  locomotives  were  made  to  consume  their 
own  sparks,  which  were  not  in  use  by  the  road,  and  that  the 
failure  of  the  road  to  provide  itself  with  these  appliances  con- 
stituted negligence  on  its  part,  and  deprived  it  of  the  benefit 
of  the  limitation  to  its  liability  in  its  bill  of  lading;  and  the 
rule  of  law  was  held  to  be,  that  the  common  carrier  was  guilty 

26.  Cleveland,    etc.   Railway   Co.        27.  43  N.  Y.  123. 
V.  Heath,  22  Ind.  App.  47,  53  N.  E. 
Rep.    198. 
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of  negligence  if  it  failed  to  adopt  the  most  approved  modes 
of  construction  and  machinery  in  known  use  in  the  business, 
and  the  best  precautions  in  known  practical  use  for  securing 
safety ;  and  that  if  there  was  known,  and  in  use,  any  apparatus 
which,  when  applied  to  an  engine,  would  enable  it  to  consume 
its  own  sparks  and  thus  prevent  them  from  igniting  goods  in 
the  company's  charge,  it  was  negligent  if  it  did  not  avail  itself 
of  such  apparatus;  but  that  it  was  not  bound  to  use  every 
possible  prevention  which  the  highest  scientific  skill  might 
have  suggested,  nor  to  adopt  an  untried  machine  or  mode  of 
construction.  And  it  was  said  that  there  must  exist,  not  only 
the  scientific  power  to  make  locomotives  which  would  consume 
their  own  sparks,  but  such  locomotives  must  have  been  made 
and  put  into  practical  use  before  a  railway  company  could  be 
charged  with  negligence  in  not  putting  them  on  its  road.^^ 

The  rule  in  such  cases  is  that  when  the  plaintiff  has  shown 
that  the  fire  which  has  caused  the  damage  originated  from 
sparks  escaping  from  the  locomotive  of  the  defendant,  a  prima 
facie  case  of  negligence  is  established  which  may  be  rebutted 
by  evidence  showing  that  the  locomotive  was  supplied  with  a 
spark  arrester  or  other  appliance  for  preventing  the  escape 
of  sparks  such  as  was  approved  and  used  by  railroads  general- 
ly, and  that  the  locomotive  was  carefully  and  skillfully  handled 
by  the  carrier's  agents  or  employes.^^ 

Sec.  504.  (§295.)  Liability  of  carrier  for  using  exposed 
cars. — In  Levering  v.  Union  Transportation  Company ,3^  where 
cotton,  being  carried  by  railroad  under  a  bill  of  lading  which 
provided  that  it  was  carried  ' '  at  the  owner 's  risk  of  fire, ' '  was 
destroyed  by  fire  in  the  course  of  the  transit  in  one  of  the 
company's  cars,  it  was  held  that  if  the  loss  were  attributable 
to  its  being  in  a  car  which  was  not  safe  and  suitable  to  protect 
it  against  such  an  accident,  the  company  was  liable,  notwith- 

28.  Ford  v.  Railway  Co.,  2  Fos.  Association  v.  Loeb,  1  Tex.  Ct.  Rep. 
&  Fin.  730;  Hegeman  v.  Railroad,  537,  59  S.  W.  Rep.  617,  citing  Rail- 
3  Ker.  9;  Field  v.  Railroad,  32  N.  way  Co.  v.  Johnson,  92  Tex.  591, 
Y.  339.  50  S.  W.  Rep.  563. 

29.  Otis  Co.  V.  Railway  Co.,  112  30.  42  Mo.  88. 
Mo.  622,  20  S.  "W.  Rep.  676;    Fire 


§  505.]  DUTY  AS  TO   TRANSPORTATION.  549 

standing  the  exception  in  its  bill  of  lading.  And  in  The  New 
Jersey  S.  Co.  r.  ^Merchants'  Bank,'^^  one  of  the  grounds  upon 
which  the  carrier  was  denied  the  benefit  of  the  exception 
against  risks  in  his  contract  was,  that  he  had  not  provided 
himself  with  a  safe  vessel,  nor  with  the  appliances  for  the 
extinguishment  of  fire  which  the  law  of  congress  required.  So 
where  merchandise  was  being  carried  in  the  same  train  with 
an  exceedingly  inflammable  oil,  which  was  set  on  fire  by  sparks 
from  the  locomotive,  and  owing  to  some  defect  in  the  coupling 
of  the  cars  they  could  not  be  separated  in  time  to  prevent  the 
burning  of  the  car  in  which  the  merchandise  was  loaded,  it 
was  held  that  the  defect  in  the  coupling  was  negligence  in  the 
company,  and  that  it  was  liable,  notwithstanding  its  receipt 
provided  that  the  shipper  should  take  all  risks  of  fire.^^ 

Sec.  505.  (§295a.)  Duty  in  respect  to  providing  refrig- 
erator or  ventilated  cars. — If  the  goods  are  of  such  a  nature 
as  to  require  for  their  protection  some  other  kind  of  car  than 
that  required  for  ordinary  goods,  and  cars  adapted  to  the 
necessity  are  known  and  in  customary  use  by  carriers,  it  is 
the  duty  of  the  carrier  where  he  accepts  the  goods  to  provide 
such  cars  for  their  carriage.^^    This  rule,  of  course,  would  not 

31.  6  How.  344.  See  the  opinion  ter  in  common  cars  would  be  great- 
of  Woodbury,  J.  ly  injured  by  the  ordinary  heat  of 

32.  Empire  T.  Co.  r.  Wamsutta  the  climate;  and  that  the  butter, 
Oil    Co.,    63    Penn.    St.    14.  as    it    approached    its    destination, 

33.  Beard  v.  Railway  Co.,  79  would  be  subject,  by  reason  of  the 
Iowa,  518.  In  this  case  a  carrier  change  of  latitude,  to  greatly  in- 
received  for  transportation  a  creased  heat  from  the  weather.  All 
quantity  of  butter  to  be  shipped  these  things  are  familiarly  known 
to  New  Orleans,  and  sent  it  for-  to  all  men.  Surely,  the  law  will 
ward  in  a  common  car  without  ice  presume  that  defendant's  em- 
or  other  protection,  whereby  it  was  ployees  had  full  knowledge  there 
injured.  In  its  opinion  the  court  of.  The  law  required  the  defend- 
said:  "In  the  case  before  us  the  ant,  having  received  the  perish- 
raarks  on  the  package  and  the  way-  able  cargo  involved  in  this  suit, 
bill  disclosed  that  the  subject  of  to  exercise  the  care  and  diligence 
shipment  was  butter.  The  em-  necessary  to  protect  it;  and,  if 
ployees  of  defendant  were  endowed  improved  cars  for  the  transporta- 
with  intelligence  which  taught  them  tion  of  articles  of  commerce  liable 
that  the  season  was  summer,  when  to  injury  from  heat  were  in  use, 
warm  weather  prevailed;  that  but-  it    was    defendant's    duty    to    use 
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extend  to  compelling  a  carrier  by  wagon  to  equip  his  wagon 
with  absolute  safeguards  against  undue  heat  or  cold,  since 
"it  would  be  unreasonable  to  measure  the  duty  of  an  ordinary 
freighter  in  providing  vehicles  for  the  transportation  of  perish- 
able property  with  that  of  a  company  contracting  for  trans- 
portation across  the  continent  by  rail.  "^^  But  undoubtedly 
under  modern  methods  in  the  case  of  carriers  by  rail,  the  rule 
would  extend  to  proper  refrigeration  according  to  the  estab- 
lished custom.3^  And  the  same  would  be  true  of  modern  ocean 
going  vessels.2*^ 

It  is  competent,  of  course,  for  the  carrier  and  shipper  to 
enter  into  a  special  contract  designating  the  manner  in  which 
perishable  property  is  to  be  carried,  and  if  the  carrier  should 


such  cars  in  carrying  the  butter. 
.  .  .  Having  accepted  the  butter 
for  transportation,  defendant  can- 
not escape  liability  for  not  safely 
transporting  it  on  the  ground  that 
it  did  not  have  cars  sufficient  for 
the  purpose." 

"These  views  are  supported," 
said  the  court,  "by  the  following 
among  other  cases:  Hewett  i\ 
Railway  Co.,  63  Iowa,  611;  Sager 
V.  Railroad  Co.,  31  Me.  228;  Hawk- 
ins V.  Railway  Co.,  17  Mich.  62,  18 
Mich.  427;  Railroad  Co.  v.  Pratt, 
22  Wall.  123 ;  Wing  v.  Railway  Co., 
]  Hilt.  241;  Transportation  Co.  v. 
Cornforth,  3  Col.  280.  As  to  the 
duty  of  defendant  to  use  cars  so 
constructed  and  used  as  to  avoid 
injury  from  heat,  see  Boscowitz  v. 
Express  Co.,  93  111.  525;  Steinweg 
V.  Railway  Co.,  43  N.  Y.  123." 

So  where  a  carrier  accepted  for 
transportation  in  winter  time  a 
quantity  of  delicate  fruit,  likely 
to  be  injured  by  freezing  unless 
protected,  and  sent  it  on  in  a  com- 
mon box-car,  whereby  it  was  in- 
jured,   when    a    refrigerator    car 


would  have  protected  it,  the  car- 
rier was  held  liable  for  not  using 
the  refrigerator  car. 

Merchants'  Despatch  Co.  v. 
Cornforth,  3  Col.  280. 

34.  Carr  v.  Schafer,  15  Colo.  48, 
24  Pac.  Rep.  873. 

35.  Johnson  v.  Railway  Co.,  133 
Mich.  596,  95  N.  W.  Rep.  724,  10 
Det.  L.  N.  324,  103  Am.  St.  Rep. 
404;  Railroad  Co.  v.  Cromwell,  93 
Va.  227,  35  S.  E.  Rep.  444,  49  L. 
R.  A.  462,  81  Am.  St.  Rep.  722; 
Popham  V.  Barnard,  77  Mo.  App. 
619;  Udell  v.  Railroad  Co.,  13  Mo. 
App.  254.  But  see  Wetzell  v.  Rail- 
road Co.,  12  Mo.  App.  599,  and 
Tucker  v.  Railroad  Co.,  33  N.  Y. 
Supp.  93,  12  Misc.  117;  s.  c.  32 
N.  Y.  Supp.  1,  11  Misc.  366,  re- 
versing 30  N.  Y.  Supp.  811,  10 
Misc.  35.  See  also,  as  to  ventilated 
cars,  Davenport  r.  Railroad  Co., 
173  Pa.  St.  398,  34  Atl.  59  and 
Giles  V.  Fargo,  60  N.  Y.  Super.  Ct. 
117,    17   N.   Y.    Supp.   476. 

36.  The  Maori  King  v.  Hughes, 
(1895)  2  Q.  B.  550,  65  L.  J.  Q.  B. 
168,  affirming  64  L.  J.  Q.  B.  744, 
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undertake  to  carry  such  property  in  cars  specially  adapted  to 
preserve  it,  he  would  become  responsible  for  any  defects  in 
'the  cars  resulting  in  injury  to  the  property .^"^  And  although 
the  shipper  may  discover  before  the  departure  of  a  car  that  a 
special  stipulation  in  the  contract,  such  as  that  the  car  shall 
be  iced  and  re-iced  as  often  as  necessary,  has  been  insufficiently 
carried  out  by  the  carrier,  he  will  not  on  that  account  assume, 
any  risk  of  loss  where  he  has  no  opportunity  of  relieving  the 
situation  and  he  honestly  believes  the  property  will  reach  its 
destination  in  good  order.^^ 

If  the  shipper  undertakes  to  supply  a  refrigerator  ear  with 
ice,  the  carrier  has  the  right  to  assume,  unless  the  facts  are 
such  as  to  put  him  on  notice  to  the  contrary,  that  the  shipper 
has  furnished  a  sufficient  quantity  of  ice  to  keep  the  car  cool 
until  a  delivery  to  the  consignee  can,  in  the  ordinary  course  of 
business,  be  made.  But  the  nature  of  the  service  in  such  a 
case  also  gives  rise  to  an  implication  that  the  carrier  will 
exercise  a  proper  degree  of  care,  where  actual  delivery  has 
been  delayed  beyond  the  usual  time,  in  protecting  the  property 
from  injury  by  the  heat.^^ 

Sec.  506.  (§295b.)  When  carrier  may  use  open  or  closed 
cars. — So  it  is  the  duty  of  the  carrier  to  have  and  use  such 
vehicles  as  are  reasonably  adapted  to  protect  the  goods  from 
inclemencies  of  the  weather  and  from  loss  by  theft  or  other- 
wise. Certain  classes  of  goods,  for  example,  may  properly  be 
transported  upon  open  cars;  while  to  so  transport  goods  liable 
to  be  injured  by  rain  or  snow  or  to  be  abstracted  by  thieves 
along  the  route  might  be  gross  negligence. 

Under  his  common-law  liability  as  an  insurer,  the  duty  of 
properly  protecting  the  goods  against  such  losses  as  these 
exists  for  his  own  protection,  but  even  under  contracts  limit- 
ing his  liability,  the  reasonable  care  which  the  law  still  de- 

37.  Railroad  Co.  v.  Davis,  54  111.  38.  Johnson  v.  Railway  Co.,  133 

App.   130;   affirmed  in   159   111.   53,  Mich.  59G,  95  N.  W.  Rep.  724. 

42  N.  E.  Rep.  382,  50  Am.  St.  Rep.         39.  Railway  Co.  v.  Reyman, 

143;     Perishable     Freight     Trans-     Ind.  ,  73  N.  E.  Rep.  587. 

portation    Co.    v.    O'Neill,    41    111. 
App.  423. 
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mands  will  require  proper  attention  to  the  subject  of  such  pro- 
tection.^o 

Sec.  507.  Bullion  room  on  vessel  for  carriage  of  precious 
metals  must  be  reasonably  safe. — If  gold  or  other  precious 
metals  are  to  be  carried  in  a  vessel,  and  it  is  in  the  contempla- 
tion of  both  parties  to  the  contract  that  the  gold  is  to  be 
carried  in  a  bullion  room,  there  is  an  implied  warranty  that 
the  bullion  room  in  which  the  gold  is  stored  is  so  constructed 
as  to  be  reasonably  fit  to  resist  thieves.^^ 

Sec.  508.    How  where  shipper  selects  the  vehicle  himself. — 

As  we  have  seen,  the  dut^  of  furnishing  suitable  vehicles  rests 
upon  the  carrier  and  not  upon  the  shipper,  and  the  failure  to 
discharge  this  duty  is  negligence  from  the  consequences  of 
which  the  carrier  is  not  permitted  to  free  himself  by  a  stipula- 
tion in  the  bill  of  lading  which  devolves  upon  the  shipper  the 
duty  of  selecting  vehicles  which  are  suitable.  Such  a  stipula- 
tion is  void  as  an  attempt  by  the  carrier  to  limit  his  liability 
against  his  own  negligence  in  providing  defective  vehicles.'*^ 

40.  Sending  cotton  on  open  cars  Steam  Nav.  Co.,  (1898)  1  Q.  B. 
when  fires  are  raging  along  the  567,  67  Law  J.  Q.  B.  402,  78  Law 
track  is  negligence.  Insurance  Co.    T.    (N.   S.)    67,   8   Asp.   338. 

V.   Railway    Co.,    3    McCrary,    233.        42.  Railway  Co.  v.  Pratt,   89   U. 

It   is   not   negligence   to   carry   on  S.  123,  22  L.  Ed.  827;  Railway  Co. 

an    open    car    goods    packed    in   a  t\  Marshall,  Ark.  ,  86  S. 

case    too    long    for    a    box    car    if  W.  Rep.  802;   Railway  Co.  v.  Har- 

proper    precautions    are    taken    to  well,  91  Ala.  340,  8  So.  Rep.  649; 

protect    them    from    the    weather.  Railroad  Co.  v.  Davis,  159  111.  53, 

Burwell  v.  Railroad  Co.,  94  N.  C.  42  N.  E.  Rep.  382,  50  Am.  St.  Rep. 

451.  143;   Railroad  Co.  v.  Holland,  162 

To  carry  oil  in  open  cars  where-  Ind.    406,    69    N.    E.  ,Rep.    138,    63 

by    the   barrels   in   which   the   oil  L.  R.  A.  948;  Railroad  Co.  v.  Dies, 

was  were  exposed  to  the  sun  and  91   Tenn.   177,   18   S.  W.  Rep.   266, 

weather,    and    were    destroyed    in  30  Am  St.  Rep.  871;   Railway  Co. 

violation    of    a    contract   to    carry  r.    Fairbanks,   90   Fed.   467,   33   C. 

in   covered   cars,   was   held   to   be  C.  A.  611. 

such    negligence    as    to    estop    the        "The   individual,   in   a  sense, '  is 

carrier    from    setting    up    his    ex-  compelled   to    accept   of   whatever 

emption  in  the  bill  of  lading  that  is  offered  him  by  the  carrier  and 

"oil    was    carried    at    the    owner's  cannot  refuse  it  without,  perhaps, 

risk."    Railway    Co.    t'.    Fitzgerald  destroying  his  interests.     It  is  the 

(Can.)    5   S.  C.  R.  204.  carrier's   duty  to  furnish  suitable 

41.  Queensland  &  Nat.  Bank  v.  cars    for    the    transaction    of   his 
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But  if  the  shipper  freely  and  voluntarily  chooses  not  to  rely 
upon  this  absolute  duty  to  furnish  suitable  vehicles,  and  takes 
upon  himself  for  a  sufficient  consideration,  in  the  form  of  a 
reduced  rate  or  otherwise,  the  duty  of  selecting  vehicles  which 
are  suitable  for  the  goods  he  intends  to  have  carried,  he  cannot 
hold  the  carrier  liable  for  injuries  arising  from  such  patent 
defects  as  he  ought  to  have  discovered  in  his  examination  of 
the  vehicles.^^  But  as  to  those  defects  which  are  not  such  that 
an  ordinary  inspection  by  the  shipper  would  bring  them  to 
his  attention,  and  yet  which  are  such  that  a  reasonably  careful 
inspection  by  a  person  experienced  in  such  business  would 
lead  to  their  detection,  an  inspection  and  acceptance  of  the 
vehicle  by  the  shipper  will  not  save  the  carrier  harmless  from 
damages  due  to  such  defects  unless  it  can  be  shown  that  they 
were  actually  pointed  out  to  the  shipper,  and  that  he  accepted 


business,  and  he  is  liable  for  an 
injury  resulting  therefrom,  not- 
withstanding the  shipper  is  aware 
of  the  defect."  Paddock  v.  Railway 
Co.,  60  Mo.  App.  328. 

43.  Frolich  Glass  Co.  v.  Rail- 
road,    Mich.  ,   101   N.  W. 

Rep.  223;  Williams  v.  Railway 
Co.,  117  Ga.  8.30,  43  S.  E.  Rep. 
980;  Railway  Co.  v.  James,  117 
Ga.  832,  43  S.  E.  Rep.  223;  Rags- 
dale,  Harper  &  Weathers  i'.  Rail- 
way Co.,  119  Ga.  627,  46  S.  E.  Rep. 
832;  Densmore  Commission  Co.  v. 
Railway  Co.,  101  Wis.  563,  77  N. 
W.   Rep.   904. 

Where  a  shipper  ordered  a  car 
for  stock  too  late  for  the  carrier 
to  get  it  to  him  on  time  with  due 
diligence  on  its  part,  and  the  ship- 
per thereupon  elected  to  send  the 
stock  in  a  box  car,  the  carrier 
was  not  liable  for  an  injury  to 
the  stock  shipped  in  such  box  car, 
when  it  was  willing  to  furnish  a 
stock  car  on  the  next  day.  Huston 
V.  Railroad  Co.,  63  Mo.   App.   671. 

If  the  shipper  is  present  when 


the  cars  are  bedded,  and  accepts 
the  same,  expressing  his  satisfac- 
tion therewith,  the  carrier  will 
not  be  liable  for  alleged  failure  to 
properly  bed  the  cars.  Railroad  i'. 
O'Loughlin  (Tex.  Civ.  App.),  72  S. 
W.  Rep.  610. 

A  selection  of  unsuitable  cars 
by  the  consignor  will  be  binding 
on    the    consignee.    Frolich    Glass 

Co.    V.    Railroad    Co.,    Mich. 

,  101  N.  W.  Rep.  223. 

44.  Leonard  v.  Whitcomb,  95 
Wis.  646,  70  N,  W.  Rep.  817;  Rail- 
way Co.  V.  James,  117  Ga.  832, 
45  S.  E.  Rep.  223;  Railroad  Co.  v. 
Davis,  159  111.  53,  42  N.  E.  Rep. 
382,  50  Am.  St.  Rep.  143,  affirming 
54  111.  App.  130;  Railroad  Co.  r. 
Holland,  162  Ind.  406,  69  N.  E. 
Rep.  138,  63  L.  R.  A.  948;  Hunt 
V.  Nutt,  (Tex.  Civ.  App.)  27  S.  W. 
Rep.   1031. 

If  the  defect  relates  to  the  com- 
modiousness  of  the  car,  and  the 
possible  effect  of  larger  accommo- 
dations upon  the  particular  ani- 
mal  to   be   carried,   and   the  ques- 
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the  vehicle  with  full  knowledge  of  their  existence.^ ^  The  bur- 
den of  proof  in  a  case  of  actual  selection  by  the  shipper  is  on 
the  shipper  to  prove  that  a  defect  was  not  patent  when  he 
examined  the  vehiele.^^ 

Sec.  509.  Carrier's  duty  in  furnishing  cars  for  live  stock. — 
A  common  carrier  who  undertakes  to  transport  live  stock  is 
bound  to  furnish  cars  reasonably  safe  for  that  purpose.  This 
does  not  mean  that  he  has  fulfilled  his  duty  in  that  respect 
when  he  has  supplied  cars  that  will  merely,  hold  or  confine  the 
stock  while  being  carried,  but  that  such  cars  shall  be  reason- 
ably safe  for  transporting  stock  without  injury  from  any 
causes  that  should  be  reasonably  anticipated,  considering  the 
usual  and  ordinary  propensities  of  the  stock.  It  is  to  be 
expected  that  where  animals  are  confined  together  in  a  car 
they  are  apt  to  crowd  against  the  sides  and,  if  horses  or  mules, 
it  is  not  unusual  for  them  to  both  kick  and  crowd.  What 
would  be  a  safe  car  for  carrying  one  class  of  stock  might  not 
be  for  stock  of  another  class.  The  carrier,  therefore,  in  pro- 
viding such  cars,  must  see  to  it  that  they  are  constructed 
reasonably  safe  and  sufficient  to  prevent  injury,  having  in 
mind  the  ordinary  habits  of  the  animals  delivered  to  him  for 
transportation.^''    But  he  is  not  bound  to  anticipate  and  pro- 

tion  is  discussed  between  the  ship-  Iowa,  343,   60  N.   W.  Rep.   623,   26 

per  and   the  carrier   who   informs  L.  R.  A.  248,  54  Am.  St.  Rep.  558; 

the   shipper   that  a   more   commo-  Leonard  r.  Whitcomb,  95  Wis.  646, 

dious  car  will  be  furnished  if  the  70  N.  W.  Rep.  817. 

shipper  is  willing  to  pay  a  larger  The  carrier  is  liable  for  a  defec- 

rate   of   freight,    and    such   larger  tive   door.     Root  v.   Railroad   Co., 

rate  is  not  unreasonable,  and  the  83   Hun,   111,  31  N.  Y.   Supp.   357, 

shipper  decides  to  take  the  cheap-  s.   c.   76   Hun,   23,  27   N,   Y.   Supp. 

er   car,   and    he   himself   attempts  Gil. 

to  guard  against  the  want  of  room.  The   carrier   is  liable  for  defee- 

it  may  be  assumed  from  such  facts  tive  slats.     Railway  Co.  v.  Rainey, 

that  the  shipper  assumes  the  risks  19  Colo.  225,  34  Pac.  Rep.  986.  But 

incident    to    such    want    of    room,  not  when  car  is  actually  selected 

Coupland  v.  Railroad  Co.,  61  Conn,  by  shipper.     Williams  v.  Railway 

531,  23  Atl.  Rep.  870,  15  L.  R.  A.  Co.,    117    Ga.    830,    43    S.    E.    Rep. 

534.'  980. 

45.  Williams  v.  Railway  Co.,  117  The  carrier  is  liable  if  the  sides 
Ga.  830,  43  S.  E.  Rep.  980.  of  a  car  are  so  constructed  that  a 

46.  Betts    V.    Railway    Co.,    92  slight  kick  from  a  horse  pr  mule 
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vide   for  animals  that  may  be   extraordinarily    unruly    and 
vieious.^^ 

If  the  carrier  furnishes  cars  which  are  affected  with  any 
contagious  disease,  the  shipper  may  recover  such  damages  as 
he  sustains."^^  But  if  the  shipper  contracts  to  provide  stalls, 
and  the  stalls  furnished  by  him  prove  insufficient^^'^  or  if  he 
contracts  to  furnish  bedding,  and  the  bedding  furnished  is 
defective,-^'^  he  cannot  recover  damages  from  the  carrier  for 
consequent  injuries  to  the  animals. 

Sec.  510.  (§  295d.)  Same  subject — Stational  facilities — 
Cattle-yards. — The  duty  of  the  carrier  extends  also  to  the  pro- 
viding of  proper  and  reasonable  stational  facilities,  such  as 
platforms,  warehouses,  approaches,  and  the  like.^^  And  in  the 
case  of  a  carrier  of  live  stock,  it  includes  the  furnishing  of 
proper  yards,  pens,  gates  and  other  appliances  necessary  to 
enable  the  stock  to  be  received,  loaded,  unloaded,  and  deliv- 
ered to  the  consignee. ^2  i^  providing  pens  at  any  point,  how- 
would  break  them.  Betts  v.  Rail-  ute  in  Texas.  Railway  Co.  v. 
way  Co.,  supra.  Trammel,   28   Tex.   Civ.   App.   312, 

The  carrier  is  liable   for  defec-    68  S.  W.  Rep.  716. 
tive     bedding.       Railroad     Co.     /;.        The  failure  of  a  carrier  to  keep 
O'Loughlin,    (Tex.    Civ.    App.)    84     an  agent  or  employe  at  a  "coun- 
S.  W.  Rep.  1104.  try   or  plantation  switch"  for  the 

47.  Selby  v.  Railroad  Co.,  113  purpose  of  receiving  or  guarding 
N.  C.  588,  18  S.  E.  Rep.  88,  37  Am.  freight,  or  to  keep  fire  apparatus 
St.  Rep.   635.  there  is  not  negligence  when  such 

48.  Railroad  Co.  v.  Harris,  184  switch  is  maintained  merely  for 
111.  57,  56  N.  E.  Rep.  316,  48  L.  R.  the  convenience  of  planters  who 
A.  175,  affirming  84  111.  App.  462;  are  thereby  saved  the  expense  of 
Bradford  v.  Railway  Co.,  64  Mo.  carting  their  cotton  some  miles  to 
App.  475.  a    regular   station    and   where   the 

49.  New  England,  etc.  Steam-  risk  seems  to  have  been  accept- 
ship  Co.  V.  Paige,  108  Ga.  296,  ed  as  a  consideration  for  the  con- 
33  S.  E.  Rep.  969.  '  venience    afforded.       Charnock    v. 

50.  Gilleland  &  Dillingham  w.  Railway  Co.,  194  U.  S.  432,  24 
Railroad  Co.,  119  Ga.  789,  47  S.  E.  Sup.  Ct.  R.  671,  affirming  113  Fed. 
Rep.    336.  92,    51    C.    C.   A.    78. 

51.  Mason  v.  Railway  Co.,  25  52.  Covington  Stock  Yards  v. 
Mo.  App.  473.  See  also  post,  In  Keith,  139  U.  S.  128;  McCullough 
the  case  of  passenger  carriers,  r.  Railway  Co.,  34  Mo.  App.  23; 
§  928  et  seq.  Lackland  v.  Railway  Co.,   101  Mo. 

This   duty   is   imposed   by   stat-    App.  420,  74  S.  W.  Rep.  505;  Chlnn 
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ever,  the  carrier  is  only  required  to  anticipate  and  make  rea- 
sonable provision  for  the  volume  of  live  stock  business  which 
he  ordinarily  and  usually  transacts  at  such  point. ^^  It  is  also 
his  duty  to  keep  the  pens  so  furnished  by  him  in  a  suitable 
condition  for  the  purpose  for  which  they  are  intended. ^^  Thus 
if  he  should  permit  the  pens  to  become  so  out  of  repair  that 
the  live  stock  placed  within  them  break  out  and  are  injured, 
he  will  be  liable  to  the  shipper  for  such  injury.^^  And  where 
lambs  were  placed  in  stock  pens,  and  the  carrier  negligently 
permitted  salt  water  to  flow  into  the  pens,  the  carrier  was  held 
liable  in  damages  for  injuries  resulting  from  the  lambs  drink- 
ing the  salt  water,  although  such  injuries  did  not  develop  until 
after  the  lambs  had  passed  into  the  possession  of  a  connecting 
carrier.  ^6 


V.  Railway  Co.,  100  Mo.  App.  576, 
75  S.  W.  Rep.  375;  Railway  Co. 
V.  Farnbrough,  (Tex.  Civ.  App.) 
55  S.  W.  Rep.  188;  Railway  Co. 
V.  Trammel,  28  Tex.  Civ.  App.  312, 
68  S.  W.  Rep.  716. 

Irrespective  of  a  contract  limit- 
ing liability  in  the  carriage  of 
live  stock  if  the  owner  of  the 
stock  undertakes  to  unload  it  at 
such  a  time  that  the  carrier  or  its 
servants  may  have  no  notice  of 
what  he  is  doing,  and  the  stock 
is  injured  by  breaking  through  a 
chute  that  is  old  and  rotten  and 
was  selected  by  the  shipper  him- 
self, the  carrier  having  no  knowl- 
edge of  its  intended  use,  no  re- 
covery may  be  had  against  the 
carrier.  Candee  v.  Railroad,  73 
Conn.  667,  49  Atl.  Rep.  17. 

Under  a  contract  for  the  .trans- 
portation and  delivery  of  live 
stock,  providing  that  live  animals 
will  only  be  taken  at  owner's  risk 
of  injury  "during  the  course  of 
transportation,  loading  and  un- 
loading," unless  otherwise  special- 


ly agreed,  the  carrier  is  bound  to 
unload  the  animals  although  at 
owner's  risk.  The  custom  of  the 
carrier's  agent  at  destination  to 
require  the  consignee  or  owner  to 
unload  live-stock,  although  known 
to  the  owner,  cannot  affect  the 
contract.  Benson  v.  Gray,  154 
Mass.  391,  28  N.  E.  Rep.  275,  13 
L.  R.  A.   262. 

53.  Casey  v.  Railway  Co.,  (Tex. 
Civ.  App.)    83  S.  W.  Rep.  20. 

54.  Texas,    etc.    Ry.    Co.    v.    Fel- 

ker,  Tex.  Civ.  App.  ,  90 

S.  W.  Rep.  530;  Railway  Co.  v. 
Dunman,  (Tex.  Civ.  App.)  81  S. 
W.  Rep.   789. 

Whether  the  pens  were  suitable 
is  a  question  of  fact  for  the  jury. 
Lackland  v.  Railway  Co.,  101  Mo. 
App.  420,  74  S.  W.  Rep.  505. 

55.  Cooke  v.  Railroad  Co.,  57 
Mo.  App.  471;  Tracy  v.  Railroad 
Co.,  80  Mo.  App.  389. 

56.  Railroad  Co.  v.  Harman,  91 
Va.  601,  22  S.  E.  Rep.  490,  44  L. 
R.   A.  289,  50  Am.   St.  Rep.   855. 
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Sec.  511,  (§296.)  Duty  of  carrier  to  accept  goods  for  car- 
riage.— Being  provided  with  the  facilities  for  the  transporta- 
tion of  goods  of  the  character  which  he  proposes  to  carry,  and 
to  which  his  means  of  conveyance  are  adapted,  the  carrier 
is  under  a  legal  obligation  to  receive  all  such  goods  as  may  be 
offered  to  him  for  carriage,  provided  they  are  offered  at  such 
place  as  he  may  appoint,  or  at  which  freight  is  customarily  de- 
livered to  and  accepted  by  him,  unless,  as  we  have  seen,  an 
unusual  influx  of  business  has  made  their  present  transporta- 
tion impossible,  or,  as  it  is  sometimes  expressed,  unless  his 
coach  be  full;  or  unless  they  are  offered  at  an  unreasonable 
time,  or  at  a  time  unreasonably  long  before  that  fixed  for  his 
departure ;  or  the  property  by  such  delivery  would  be  exposed 
to  danger ;  or  be  of  a  dangerous  character,  or  the  carrier  has 
reason  so  to  believe,  and  the  shipper  refuses  to  disclose  their 
true  character;^"  or  where,  either  from  the  condition  of  the 
goods  themselves,  or  the  manner  iu  which  they  are  packed  or 
otherwise  protected  or  secured,  they  are  in  an  unfit  state  to 
bear  the  necessary  transportation. 

Sec.  512.  (§297.)  He  must  carry  for  all  alike  and  cannot 
show  preferences. — In  all  such  exceptional  cases,  the  carrier 
may  refuse,  if  he  will,  to  accept ;  and  the  law  will  excuse  him 
for  so  doing."^  But  if  he  refuse,  without  some  legal  reason 
for  so  doing,  to  accept  for  carriage  the  goods,  being  such  as 
he  is  accustomed  to  carry,  of  any  person  who  is  ready  and 
willing  to  pay  him  his  price  for  the  carriage,  he  becomes  liable 
to  an  action  for  damages  for  so  doing.  And  not  only  is  he» 
obliged  to  receive  and  carry  such  goods,  but  he  is  required  to 
carry  for  all  his  employers  alike.  He  can  show  no  favors,  nor 
make  distinctions  which  will  give  one  employer  an  advantage 
over  another,  either  in  the  time  or  order  of  shipment,  or  in  the 
distance  of  the  carriage,  or  in  the  conveniences  or  accommoda-, 
tions  which  may  be  afforded.^*^    "Common  carriers  are  bound 

57.  The  Nitro-Glycerine  Case,  15     Evans    r.    Railroad    Co.,   Ky. 

Wall.  524.  — ,   90   S.   W.  Rep.   588. 

58.  Ante,  §  144,  et  seq.  In   Memphis   News   Pub.    Co.   v. 

59.  State    v.   Railroad    Co.,   Railway    Co.,    110    Tenn.    684,    75 

Neb.    ,    101    N.    W.    Rep.    23;  S.  W.   Rep.   941,  63  L.  R.  A.   150, 
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to  carry  indifferently,  within  tlie  usual  range  of  their  business, 
for  a  reasonable  consideration,  all  freight  offered  and  all  pas- 
sengers who  apply.  For  similar  equal  services,  they  are  en- 
titled to  the  same  compensation.    All  applying  have  an  equal 


the  defendant  carrier  operated  a 
line  of  road  between  the  cities  of 
Memphis,  Tenn.,  and  Huntsville, 
Ala.  The  Commercial  Publishing 
Company  was  engaged  in  publish- 
ing a  morning  newspaper  in  the 
city  of  Memphis.  At  that  time 
there  was  no  early  train  service 
out  of  Memphis  by  which  news- 
papers could  be  carried  to  points 
between  that  place  and  Hunts- 
ville. Conceiving  the  idea  that 
the  value  of  its  newspaper  would 
be  largely  enhanced  by  the  estab- 
lishment of  such  a  train,  it  en- 
tered into  a  contract  with  the  de- 
fendant carrier  in  which  it  was 
agreed  that  the  defendant,  in  con- 
sideration of  certain  compensa- 
tion to  be  paid  it  by  the  Commer- 
cial Publishing  Company  would 
operate  a  passenger  train  which 
would  leave  Memphis  about  4  a.  m. 
daily.  It  was  further  agreed 
that  such  train  would  carry  all 
newspapers  which  the  Commercial 
Publishing  Company  might  desire 
to  distribute  between  Memphis 
and  Huntsville,  and  that  it  would 
refuse  to  carry  on  such  train  the 
newspapers  or  publication  of  any 
other  publishing  company;  but 
other  newspapers  or  publications 
were  to  be  transported  upon  any 
other  train  or  trains  of  the  car- 
rier, except  the  one  in  question. 
The  train  thus  provided  for  was 
soon  thereafter  put  into  operation 
and  was  made  one  of  the  carrier's 
scheduled  trains.  It  was  controlled 
exclusively  by  the  defendant  com- 
pany, and  all  the  revenue  derived 


from  it  belonged  to  the  defendant 
company.  It  carried  passengers 
and  their  baggage.  United  States 
mail,  express  matter  and  all  such 
freight  as  is  usually  transported 
on  passenger  trains  of  a  commer- 
cial railroad.  Soon  after  the  train, 
was  put  into  operation,  the  com- 
plainant, the  Memphis  News  Pub- 
lishing Company,  began  the  pub- 
lication in  the  city  of  Memphis  of 
a  daily  morning  paper.  Having 
secured  subscribers  in  the  terri- 
tory reached  by  the  defendant's 
road,  and  being  desirous  of  reach- 
ing these  subscribers  at  as  early 
an  hour  as  possible,  it  demanded 
the  right  to  ship  as  freight  its 
packages  of  newspapers  directed 
to  various  stations  along  the  line 
of  road  where  the  train  was  sched- 
uled to  stop  and  tendered  the 
usual  charges  for  the  same.  The 
demand,  however,  was  refused,  the 
defendant  resting  its  right  to  do 
so  upon  the  ground  that  it  was 
restrained  from  such  carriage  by 
the  terms  of  its  contract  with  the 
Commercial  Publishing  Company. 
The  complainant  thereupon  of- 
fered to  enter  into  a  contract  with 
the  defendant  assuming  the  same 
liability  in  every  respect  as  that 
assumed  by  the  Commercial  Pub- 
lishing Company,  but  such  offer 
was  refused,  whereupon  it  filed  a 
bill  for  injunction  and  other  re- 
lief. In  affirming  a  decree  for  the 
complainant,  the  supreme  court  of 
Tennessee  said:  "It  is  true  a  com- 
mon carrier  may  become  a  private 
carrier  or  bailee  for  hire  when  as 
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right  to  be  transported,  or  to  have  their  freight  transported,  in 
the  order  of  their  application.  They  cannot  legally  give  undue 
and  unjust  preferences,  nor  make  unequal  and  extravagant 
charges.  Having  the  means  of  transportation,  they  are  liable 
to  an  action  if  they  refuse  to  carry  freight  or  passengers  with- 
out just  ground  for  such  refusal.  The  very  definition  of  a 
common  carrier  excludes  the  right  to  grant  monopolies  or  to 
give  special  or  unequal  preferences.  It  implies  indifference  as 
to  whom  they  may  serve,  and  an  equal  readiness  to  serve  all 
who  may  apply,  and  in  the  order  of  their  application. '  '<^'^ 


a  matter  of  accommodation  or  spe- 
cial agreement  he  undertakes  to 
carry  something  which  it  is  not 
his  business  to  carry.    Hutchinson 

on  Carriers,  sec.  44 But 

when  a  carrier  has  a  regularly 
established  business  of  carrying 
all  of  certain  articles,  and  espe- 
cially if  that  carrier  be  a  corpo- 
ration created  for  the  purpose  of 
the  carrying  trade,  and  the  car- 
rying of  the  articles  is  embraced 
within  the  scope  of  its  chartered 
powers,  it  is  a  common  carrier, 
and  a  special  contract  about  its 
responsibility  does  not  divest  it 
of  that  character.  .  .  .  The  train 
in  question  was  a  scheduled  one, 
advertised  to  the  world  as  such. 
An  invitation  was  given  to  the 
public  to  take  passage  and  ship 
freight  upon  it.  .  .  .  So  far  as 
the  record  shows,  it  received  on 
this  train  merchandise  from  every 
other  member  of  the  community, 
and  refused  carriage  alone  to  that 
of  this  complainant;  and  this  re- 
fusal is  based,  not  upon  a  lack 
of  carrying  capacity,  but  exclu- 
sively upon  the  ground  that  it 
had  contracted  away  its  duty,  in 
respect  to  such  property  as  the 
complainant  had  tendered,  to  an- 
other party.     Such  an  excuse  can- 


not relieve  the  railway  company 
from  its  obligations  to  the  com- 
plainant as  one  of  the  public." 

Where  the  plaintiff  had  con- 
structed his  coal  mine  adjoining 
the  defendant's  track,  and  had 
been  supplied  with  cars  for  some 
time  by  the  defendant  for  the 
transportation  of  his  coal,  it  was 
held  that  mandamus  would  be 
granted  to  compel  the  defendant 
to  furnish  cars  where  its  refusal 
to  do  so  was  based  on  the  ground 
that  the  plaintiff  would  not  sell 
his  coal  below  the  market  value 
to  a  company  in  which  the 
defendant's  president  was  inter- 
ested. Loraine  v.  Railroad  Co., 
205  Penn.  St.  132,  54  Atl.  Rep.  580, 
61  L.  R.  A.   502. 

60.  New  England  Express  Co.  v. 
Maine  Central  Railroad  Co.,  57 
Me.  188.  See  also,  Express  Co.  v. 
Railway  Co.,  81  Me.  92. 

A  railroad  company  which  con- 
trols a  switch  connecting  a  cer- 
tain stone  quarry  with  its  main 
line,  and  which  switch  is  a  part 
of  its  general  system,  cannot  law- 
fully refuse  to  accept  stone  for 
carriage  when  offered  by  the  own- 
er of  another  nearby  stone  quarry 
at  such  points  on  the  switch  where 
it  may  be  reasonable  for  it  to  re- 
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Sec.  513.  Same  subject — Difference  in  situation  of  shippers 
may  justify  a  preference. — But  while,  as  a  general  rule,  the 
carrier  in  providing  vehicles  for  the  transportation  of  goods 
is  not  permitted  to  show  preferences  which  will  give  to  one 
employer  an  advantage  over  another,  there  can  be  no  action- 
able discrimination  between  those  whose  situation  and  rela- 
tions to  the  carrier,  with  reference  to  the  commodity  to  be 
shipped,  are  so  different  as  to  justify  or  demand  a  difference 
in  treatment.  For  example,  in  the  matter  of  furnishing  cars 
for  the  shipment  of  coal  from  any  given  station,  the  carrier 
may  adopt  a  different  rule  for  those  who  load  by  tipple  on 
cars  placed  on  their  own  private  tracks,  which  are  used  ex- 
clusively for  handling  coal,  than  for  those  who  load  by  wagon 
on  cars  placed  on  the  carrier's  tracks  which  are  used  for  the 
transaction  of  general  business.  For  in  the  former  case  the 
carrier  would  not  be  seriously  interrupted  in  the  discharge 
of  his  duty  to  the  public  in  the  transportation  of  passengers 
as  well  as  all  classes  of  freight,  while  in  the  latter  case  he 
would  be.i 

Sec.  514.  (§298.)  Same  subject — Duty  to  furnish  facil- 
ities to  express  companies  without  discrimination. — There  is 
a  square  conflict  of  the  authorities  as  to  whether  a  railroad 
is  compelled  to  furnish  to  an  express  company  facilities  and 
accommodations  for  its  express  business  which  are  equal  to 
those  furnished  by  it  to  another  express  company.  The  more 
conservative  jurisdictions  hold  that  there  is  no  such  duty  on 

ceive    it.      Bedford  Bowling   Green  poles,    wires    and    cross    arms    be- 

Co.   V.   Oman,   24  Ky.   L.  R.   2274,  tween   stations,   and,   in   short,   to 

73   S.  W.  Rep.   1038,  115  Ky.  369,  afford  the   Cumberland   Telephone 

s.  c.  134  Fed.  441.  &  Telegraph   Co.   the  same   facili- 

In     State     ex     rel     Cumberland  ties    it    extended    to    the   Western 

Telephone  &  Telegraph  Co.,  52  La.  Union  Telegraph  Co.,  its  rival. 
Ann.    1850,   28    So.   Rep.   284,   and        Property  must  be  transported  in 

Cumberland     Telephone     &     Tele-  the  order  in  which  it  is  received, 

graph  Co.,  51  La.  Ann.  29,  24  So.  without  partiality  or  favor.  Hous- 

Rep.  803,  a  writ  of  mandamus  was  ton,  etc.  Ry.  Co.  v.  Smith,  63  Tex. 

held   to   lie   to   compel    a   railroad  322. 

to  haul  special  cars  and  run  spe-        1.  Railway    Co.    v.    State,    • 

cial   trains   in   order  to   distribute  Ark.  ,  84  S.  W.  Rep.  502. 
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the  part  of  the  railroad.  The  more  progressive  jurisdictions 
hold  that  there  is  a  public  duty  involved,  and  that  a  railroad 
cannot  discriminate  between  express  companies.^  One  of  the 
earliest  cases  holding  the  latter  view  was  that  of  the  New  Eng- 
land Express  Company  against  the  Maine  Central  Railroad,^ 
which  was  an  action  by  the  express  company  against  the  railroad 
company  for  a  refusal  to  accept  and  carry  upon  its  passen- 
ger train.  The  plaintiff  alleged  that  it  was  ready  to  pay  or 
secure  the  payment  of  a  reasonable  sum  for  such  service,  and 
to  comply  with  all  the  usual  and  reasonable  terms  applicable 
to  the  transportation  of  express  matter,  and  that  defendants 
refused  to  receive  and  transport  its  parcels  and  property 
upon  said  passenger  train,  though  they  were  transporting 
express  matter  for  the  Eastern  Express  Company  on  their 
passenger  trains  at  the  time.  The  fact  was  that  the  railroad 
company  had  entered  into  a  contract  with  one  express  company, 
to  give  to  it  for  a  period  of  years  certain  exclusive  accom- 
modations and  privileges  in  the  passenger  trains  of  the  road 
for  the  carrying  of  express  freight,  which  it  had  subsequently 
denied  to  the  plaintiff,  another  express  company,  upon  its 
application  to  be  allowed  the  same  privileges;  and  the  action, 
although  in  form  for  a  refusal  to  carry  the  plaintiff's  goods, 
was  in  effect  for  damages  for  the  undue  preference,  which  it 
was  denied  that  the  defendant  had  the  right  to  extend  to  a 
rival  company.  And  upon  this  principle,  that  the  company 
was  bound  to  serve  all  who  might  apply,  alike  and  upon  the 
same  terms,  it  was  held  liable  to  the  action.  It  was  said  that, 
independently  of  the  statute  which  prohibited  such  a  prefer- 
ence and  monopoly,  the  right  of  action  existed  upon  common- 
law  principles.  And  in  speaking  of  the  defendant  company 
as  a  railroad  carrier,  the  learned  judge  went  on  to  say:  ''The 
defendants  derived  their  chartered  rights  from  the  state. 
They  owe  an  equal  duty  to  each  citizen.     They  are  allowed 


2.  See  upon  this  subject  the  able        3.  57   Me.    188.     This   case   was 

article   by   Bruce   Wyman   in   The  followed  in  International  Exp.  Co. 

Green   Bag,   Vol.   XVII.,   p.    570.  t'.  Railway  Co.,  81  Me.  92. 
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to  impose  a  toll,  but  not  to  be  so  imposed  as  specially  tQ 
benefit  one  and  injure  another.  They  cannot,  having  the 
means  of  transporting  all,  select  from  those  who  may  apply 
some  whom  they  will,  and  reject  others  whom  they  can,  but 
will  not,  carry.  They  cannot  rightfully  confer  a  monopoly 
upon  individuals  or  corporations.  They  were  created  for  no 
such  purpose.  They  may  regulate  transportation;  but  the 
right  to  regulate  gives  no  authority  to  refuse,  without  cause, 
to  transport  certain  individuals  and  their  baggage  or  goods, 
or  to  grant  exclusive  privileges  of  transportation  to  others. 
The  state  gave  them  a  charter  for  no  such  purpose." 

Sec.  515.  (§  299.)  Eame  subject.— In  McDuffee  v.  The  P. 
&  R.  Railroad/  the  action  was  in  case  for  not  furnishing  to 
the  plaintiff  terms,  facilities  and  accommodations  for  his 
express  business  upon  the  defendant's  road,  reasonably  equal 
to  those  furnished  by  it  to  another  express  company.  The 
declaration  was  demurred  to,  and  the  court,  after  arguing 
at  length  that,  independently  of  statutor}'  provisions,  the 
common  carrier  was  bound  on  common-law  principles  to  fur- 
nish equal  facilities  for  the  transportation  of  their  goods 
to  all  who  might  apply,  overruled  the  demurrer,  holding  the 
action  to  be  maintainable,  and  using  the  following  language : 
"This  being  a  case  in  some  respects  of  novel  impression  in 
this  state,  the  plaintiff's  counsel,  in  drawing  the  declaration, 
very  prudently  referred  to  the  statute  and  inserted  several 
counts  of  considerable  length  and  elaboration.  Since  we 
hold  that  damages  suffered  by  the  plaintiff  from  an  unrea- 
sonable discrimination  made  by  the  defendant  between  the 
plaintiff  and  the  Eastern  Express  Company  or  any  one  else,, 
in  terms,  facilities  or  accommodations — damage  caused  by 
any  undue  or  unreasonable  preference  or  advantage  made  or 
given  by  the  defendants  as  common  carriers,  to  or  in  favor 
of  any  particular  person  or  company,  or  caused  by  any  undue 
or  unreasonable  prejudice  or  disadvantage  to  which  the  de- 
fendants subjected  the  plaintiff,  is  a  cause  of  action  at  com- 
mon law,  a  good  and  sufficient  count  can  easily  be  drawn  for 
such  a  cause  of  action  without  reference  to  the  statute." 

4.  52  N.  H.  430. 
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Sec.  516.  (§300.)  Same  subject.— In  Standford  v.  The 
Railroad  Company,^  a  bill  in  equity  was  resorted  to  for  the 
purpose  of  restraining  the  railroad  from  the  performance  of 
a  contract  by  which  it  had  attempted  to  grant  to  an  express 
company  the  exclusive  privilege  of  carrying  freight  upon  its 
passenger  trains,  to  the  detriment,  as  was  alleged,  of  the 
complainant,  another  express  company,  who  had  been  denied 
the  same  privilege.  The  court  held  that  the  injunction  was 
proper,  and  ordered  that  the  contract  should  be  canceled, 
using  this  language:  "Limited  means  may  perhaps  limit  the 
amount  of  business  done  by  a  railroad  company,  but  it  can 
nevec  furnish  an  excuse  for  appropriating  its  energies  to  any 
particular  individuals.  If  it  possesses  this  power,  it  might 
build  up  one  set  of  men  and  destroy  others,  advance  one  kind 
of  business  and  break  dowTi  another,  and  might  make  even 
religion  and  politics  the  tests  in  the  distribution  of  its  favors. 
Such  a  power  in  a  railroad  corporation  might  produce  evils 
of  the  most  alarming  character.  The  rights  of  the  people  are 
not  subject  to  any  such  corporate  control.  Like  the  custom- 
ers of  a  grist-mill,  they  have  a  right  to  be  served,  all  other 
things  equal,  in  the  order  of  their  applications.  A  regulation, 
to  be  valid,  must  operate  on  all  alike.  If  it  deprives  any  per- 
sons of  the  benefits  of  the  road  or  grants  exclusive  privileges 
to  others,  it  is  against  law  and  void." 

The  doctrine  of  the  above  three  cases  is  also  the  law  in 
England.^ 

Sec.  517.  (§300a.)  Same  subject — The  "Express  Cases" 
in  the  United  States  supreme  court. — This  whole  question  of 
the  legal  right  of  express  companies  to  transact  their  business 
upon  the  railroads  of  other  corporations  was  exhaustively 
considered  and  conclusively  settled  as  to  interstate  commerce 
by  the  United  States  supreme  court  in  what  are  known  as  the 
Express  Cases.^  In  these  cases,  which  were  considered  to- 
gether, it  appeared  that  the  respective  express  companies  had 

5.  24  Pa.  St.  378.  Co.,  7  M.  &  G.   253. 

6.  Pickford    v.    Railway    Co.,    10        7.  117  U.  S.  1. 
M.  &  W.   399;    Parker  v.  Railway 
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been  doing  business  over  various  lines  of  railroad  in  pursu- 
ance of  contracts  to  that  effect,  which  determined  the  rights 
and  obligations  of  both  parties,  and  which  also  provided  that 
the  contract  might  be  terminated  by  either  party  upon  giving 
a  stipulated  notice.  The  railroad  companies  having  termi- 
nated the  contracts  in  accordance  wit*h  their  terms,  the  ac- 
tions were  brought  by  the  express  companies  to  compel  the 
railroads,  as  common  carriers,  to  permit  the  express  com- 
panies to  continue,  as  a  matter  of  legal  right,  to  transact  their 
business  substantially  as  they  had  previously  transacted  it 
under  these  contracts.  The  court  below  granted  the  relief 
prayed  by  the  express  companies,*  but  the  supreme  court  re- 
versed the  decree,^  holding,  in  substance,  that  railroad  com- 
panies are  not  required  by  usage  or  by  the  common  law  to 
transport  the  traffic  of  independent  express  companies  over 
their  lines  in  the  manner  in  which  such  traffic  is  usually  car- 
ried and  handled;  that  they  are  not  obliged,  either  by  com- 
mon law  or  usage,  to  do  more  as  express  carriers  than  to  pro- 
vide the  public  at  large  with  reasonable  express  accommo- 
dation; and  that  they  need  not,  in  the  absence  of  a  statute 
requiring  it,  furnish  to  all  independent  express  companies 
equal  facilities  for  doing  an  express  business  upon  their  pas- 
senger trains.*^ 

Sec.  518.  Right  of  one  express  company  to  use  the  facil- 
ities of  another  express  company. — Undoubtedly  one  express 
company  has  the  same  right  as  the  general  public  to  make 

8.  Mr.  Justice  Miller,  Circuit  Sargent  v  Railroad  Co.,  115  Mass. 
Judge  McCrary  and  District  Judge  416;  Atlantic  Express  Co.  v.  Rail- 
Treat  concurred  in  the  decision  road  Co.,  Ill  N.  C.  463,  16  S.  E. 
below.  Rep.  393,  18  L.  R.  A.  393,  32  Am. 

9.  Justices  Miller  and  Field  dis-  St.  Rep.   805. 

sented.  But  this  rule  has  been  changed 

10.  The  doctrine  of  the  "Express  by  statute  in  Massachusetts,  and 
Cases"  has  been  approved  by  State  railroads  cannot  now  discriminate 
courts  in  the  following  cases:  there  in  interstate  business  be- 
Pfister  V.  Railroad  Co.,  70  Cal.  tween  express  companies.  Kidder 
169;  Railway  Co.  v.  Keefer,  146  v.  Railroad  Co.,  165  Mass,  398,  43 
Ind.  21,  44  N.  E.  Rep.   796,  38  L.  N.   E.   Rep.    115. 

R.    A.    93,    58    Am.    St.    Rep.    348; 
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use  of  the  facilities  of  another  express  company,  providing  it 
pays  or  offers  to  pay  the  same  rates  as  the  general  public. 
But  it  has  no  right  to  use  those  facilities  in  such  a  way  as  to 
destroy  the  other  company's  business.  In  a  case  decided  by 
the  High  Court  of  Justice  for  Ontario,  it  appeared  that  it 
was  the  plaintiff's  custom  to  gather  together  a  number  of 
smaller  parcels  which  Avould  ordinarily  be  expressed  sepa- 
rately by  merchants,  put  them  in  hampers  or  packed  parcels 
and  tender  them  to  the  defendant  express  company  to  be  car- 
ried on  the  tariff  charged  for  parcels  under  100  pounds  in 
weight,  paying  for  such  packed  parcels  very  much  less  than 
would  be  charged  for  the  several  parcels  if  sent  separately. 
The  effect  was  to  deprive  the  defendant  company  of  the  most 
lucrative  part  of  its  business.  The  court  held  that  the  express 
company  had  the  right  to  charge  for  each  parcel  according 
to  the  ordinary  rates,  and  to  require  from  the  plaintiff  a 
statement  of  the  number  of  parcels  placed  in  the  packed 
parcel,  and  that  the  defendant  express  company  had  never 
intended  to  hold  itself  out  to  the  public  as  the  carrier  of  a 
rival  express  company,  making  use  of  its  capital  and  facil- 
ities for  doing  business  to  the  aggrandizement  of  its  rival  and 
its  own  destruction.il 

Sec.  519.  Giving  preference  to  one  connecting  carrier  over 
another. — The  common-law  obligation  of  the  carrier  to  re- 
ceive, transport  and  deliver  the  goods  of  a  connecting  carrier 
if^  the  same  as  that  which  exists  between  the  carrier  and  an 
individual.  Whatever  rights  and  privileges,  other  than  those 
belonging  to  a  natural  person,  that  are  claimed  by  the  carrier 
as  against  a  connecting  carrier  must  be  found  either  in  the 
charters  of  the  carriers  or  arise  from  contract.^^  But,  al- 
though the  carrier  is  bound  to  receive,  transport  and  deliver 
the  goods  of  a  connecting  carrier  without  discrimination,  as 
between  himself  and  succeeding  carriers,  he  is  at  liberty  to 

11.  Johnson  v.  Express  Co.,  28  A.  811,  overruling  70  N.  H.  631, 
Ont.   R.   203.  47  Atl.  Rep.  614  and  69  N.  H.  650, 

12.  Hedding  v.  Gallagher,  72  N.  45  Atl.  Rep.  96,  76  Am.  St.  Rep. 
H.  377,  57  Atl.  Rep.   225,  64  L.  R.  204. 
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determine  for  himself  what  succeeding  carrier  he  will  em- 
ploy in  sending  the  goods  beyond  his  own  route.  He  puts 
himself  in  no  worse  position  by  extending  his  route  by  the 
help  of  others  than  he  would  occupy  if  the  means  of  trans- 
portation employed  were  all  his  own.  He  may  certainly, 
therefore,  as  between  himself  and  succeeding  carriers,  select 
his  own  agencies  and  his  own  associates  for  doing  his  work.^^ 
So  at  common  law  the  furnishing  of  equal  facilities  to  other 
carriers  without  unjust  discrimination  will  not  require  the 
carrier  to  advance  money  to  all  other  carriers  on  the  same 
terms,  nor  give  credit  for  the  carriage  of  articles  of  trade 
and  commerce  to  all  other  carriers  because  he  extends  credit 
for  such  services  to  otliers.^^ 

Sec.  520.  (§  301.)  Giving  preference  to  one  shipper  over 
another. — The  rights  of  all  shippers  of  goods  of  like  kind 
applying  for  cars  at  the  same  station,  and  under  the  same 
circumstances,  are  equal,^^  and  unjust  discriminative  con- 
tracts between  the  carrier  and  a  favored  shipper  are  void. 
Thus  in  Messenger  v.  Pennsylvania  Railroad,^'^  an  action  was 
brought  against  the  road  upon  a  contract  by  which  it  had 
agreed  to  carry  for  the  plaintiff  at  a  less  rate  than  for  other 
persons.  The  action  was  held  not  to  be  maintainable  because 
the  contract  was  void.  "The  defendants,"  say  the  court,  "are 
common  carriers,  and  it  is  contended  that  bailees  of  that 
character  cannot  give  a  preference  in  the  exercise  of  their 
calling  to  one  dealer  over  another.  It  cannot  be  denied  that, 
at  common  law,  every  person  under  identical  conditions  had 
an  equal  right  to  the  services  of  their  commercial  agents.  It 
was  one  of  the  primary  obligations  of  the  common  carrier  to 

13.  St.  Louis  Drayage  Co.  v.  Am.  St.  Rep.  778.  In  this  case  it 
Railroad  Co.,  65  Fed.  39;  Atchi-  was  held  that  if  the  carrier  agrees 
son,  T.  &  S.  F.  Ry.  Co.  v.  Denver  to  furnish  cars  to  one  shipper  at 
&  O.  R.  Co.,  110  U.  S.  680,  4  Sup.  a  certain  date,  to  furnish  cars'to 
Ct.  R.  185.  other    shippers    who    apply   subse- 

14.  Express  Co.  v.  U.  S.  Express  quently  before  furnishing  cars  to 
Co.,  88  Fed.  659;  affirmed  in  93  the  shipper  who  first  applied  will 
Fed.  1022,  35  C.  C.  A.  172.  constitute    an    unlawful    discrimi- 

15.  Nichols   V.   Railroad    Co.,   24  nation. 

Utah,    83,    66    Pac.    Rep.    768,    91        16.  7  Vroom.  407. 
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receive  and  carry  all  goods  offered  for  transportation  upon 
receiving  a  reasonable  hire.  If  he  refused  the  offer  of  such 
goods  he  was  liable  to  an  action  unless  he  could  show  a  reason- 
able ground  for  his  refusal.  Thus,  in  the  very  foundation  and 
substance  of  the  business,  there  was  inherent  a  rule  which  ex- 
cluded a  preference  of  one  consignor  of  goods  over  another. 
The  duty  to  receive  and  carry  was  due  to  every  member  of 
the  community  and  in  an  equal  measure  to  each.  Nothing 
can  be  clearer  than  that,  under  the  prevalence  of  this  prin- 
ciple, a  common  carrier  could  not  agree  to  carry  one  man's 
goods  in  preference  to  those  of  another."  And  in  the  Great 
Western  Railroad  v.  Burns,^^  it  was  held  that  the  common 
carrier,  a  railroad  company,,  could  not,  under  any  circum- 
stances, delay  the  transportation  of  goods  which  had  been  al- 
ready delivered  to  him  and  were  awaiting  shipment,  in  order 
to  receive  and  forward  other  goods.^^ 

Sec.  521.  (§302.)  Same  subject — Discrimination  in  rates. 
— The  same  principles  become  important  in  determining  what, 
if  any,  discrimination  may  lawfully  be  made  by  the  carrier 
in  the  rate  charged  to  different  shippers.  This  is  a  question 
of  great  importance  and  one  which  has  been  much  considered. 
The  cases  contain  many  statements  which  seem  to  be  in  con- 
flict, yet,  except  where  the  consideration  is  influenced  by  local 
statutes,  it  is  believed  that  all  the  cases  are  in  substantial 
harmony  in  reference  to  the  vital  principles  involved.^^ 

17.  60  111.  284.  United      States:      Menacho      v. 

18.  And  see  Keeney  v.  The  Rail-  Ward,  27  Fed.  Rep.  529;  Kinsley- 
road,  47  N.  Y.  525;  Wibert  v.  The  v.  Railroad  Co.,  37  Fed.  Rep.  181; 
Railroad,  12  N.  Y.  245;  The  Chi-  Hays  v.  Pennsylvania  Co.,  12  Fed. 
cago,  etc.  R.  R.  v.  The  People,  Rep.  309;  Express  Co.  v.  U.  S.  Ex- 
56  111.  365;  The  C.  &  A.  R.  R.  V.  press  Co.,  88  Fed.  659;  affirmed  in 
The  People,  67  111.  11.  A  carrier  92  Fed.  1022,  35  C.  C.  A.  172;  Murray 
cannot  refuse  to  carry  goods,  e.  g.,  v.  Railway  Co.,  92  Fed.  868,  35 
coal  from  a  mine,  because  the  C.  C.  A.  62,  affirming  ^2  Fed.  24; 
owner  also  ships  like  goods  from  Tift  v.  Railway  Co.,  123  Fed.  789; 
the  same  place  by  another  carrier.  Railway  Co.  v.  United  States,  117 
Chicago,  etc.  R.  R.  Co.  v.  Suffern,  U.  S.  355,  6  Sup.  Ct.  R.  772. 

129  111.  274,  21  N.  E.  Rep.  824.  Arkansas:    Railway    Co.    v.    Op- 

19.  See  the  following  cases  upon  penheimer,  64  Ark.  271,  44  L.  R. 
this  subject:  A.  353,  43  S.  W.  Rep.  150. 
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At  the  foundation  of  the  whole  matter  lies  the  common- 
law  rule,  just  and  well  settled,  that  in  each  particular  case 
there  shall  be  charged  a  reasonable  compensation  and  no 
more.2o  In  this,  as  in  every  other  case,  the  question  of 
what  is  reasonable  depends  upon  the  circumstances  of  each 
particular   case,    and   this   ordinarily   becomes   a   question   of 


California:  Cowden  v.  Pacific 
Coast  S.  S.  Co.,  94  Cal.  470,  29 
Pac.  Rep.  873,  28  Am.  St.  Rep. 
142,   IS  L.  R.  A.  221. 

Colorado:  Railway  Co.  v.  Bayles, 
19  Colo.  348,  35  Pac.  Rep.  744; 
s  c.  Bayles  v.  Railway  Co.,  13 
Colo.  181,  22  Pac.  Rep.  341. 

Florida:  Johnson  v.  Railroad 
Co.,  16  Fla.  623. 

Illinois:  Illinois  Cent.  R.  Co.  v. 
People,  121  111.  304;  Railroad  Co. 
V.  Ervin,  118  111.  250;  Chicago, 
etc.  R.  Co.  V.  People,  67  111.  11; 
Chicago,  etc.  Ry.  Co.  v.  People,  56 
111.  365;  Vincent  v.  Railroad  Co., 
49  111.  33;  Railway  Co.  v.  Elliott, 
76  111.  67;  Illinois,  etc.  v.  Beaird, 
24  111.  App.  322;  Railroad  Co.  r. 
Crawford,  65  111.  App.  113;  De- 
spatch Co.  V.  Cecil,  112  111.  185. 

Indiana:  Railroad  Co.  v.  Wilson, 
132  Ind.  517,  32  N,  E.  Rep.  311, 
18  L.  R.  A.  105;  s.  c.  119  Ind.  353, 
21  N.  E.   341. 

Maine:  New  England  Exp.  Co. 
V.   Railroad  Co.,   57  Me.   188. 

Massachusetts:  Fitchburg  R.  Co. 
V.  Gage,  12  Gray,  393;  SpofEord  v. 
Railroad   Co.,  128  Mass.   326. 

Missouri:  Christie  v.  Railway 
Co.,  94  Mo.  453,  7  S.  W.  Rep.  567; 
McNees  v.  Railway  Co.,  22  Mo. 
App.  224. 

New  Hampshire:  McDuffee  v. 
Railroad  Co.,  52  N.  H.  447. 

New  Jersey:  Messenger  r.  Rail- 
road Co.,  36  N.  J.  L.  407;  Stewart 
r.  Railroad  Co.,  38  N.  J.  L.  505. 


New  York:  Root  v.  Railroad  Co., 
114  N.  Y.  300;  Lough  v.  Outer- 
bridge,  143  N.  Y.  271,  38  N.  E. 
Rep.  292,  42  Am.  St.  Rep.  712,  25 
L.  R.  A.  674,  affirming  22  N.  Y. 
Supp.  976;  Kellogg  v.  Sowersby, 
87  N.  Y.  Supp.  412,  93  App.  Div. 
124;  Strough  v.  Railroad  Co.,  87 
N.  Y.  Supp.  30,  92  App.  Div.  584; 
Langdon  v.  Railroad  Co.,  9  N.  Y. 
Supp.    245. 

Ohio:  Scofield  v.  Railway  Co.,  43 
Ohio  St.  571  (a  well  considered 
and  the  most  exhaustive  of  the 
cases) ;  State  v.  Railway  Co.,  47 
Ohio  St.  130,  23  N.  E.  Rep.  928; 
Brundred  r.  Rice,  49  Ohio  St.  640, 
32  N.  E.  Rep.  169,  34  Am.  St.  Rep. 
589, 

Pennsylvania:  Hersh  v.  Rail- 
road Co.,  74  Pa.  St.  181;  Auden- 
ried  v.  Railroad  Co.,  68  Pa.  St. 
370;  Shipper  v.  Railroad  Co.,  47 
Pa.  St.  338;  Sanford  v.  Railroad 
Co.,  24  Pa.  St.  378;  Hoover  v. 
Railroad  Co.,  156  Pa.  St.  220,  27 
Atl.  Rep.  282,  36  Am.  St.  Rep. 
43,  22  L.  R.  A.  263. 

South  Carolina:  Benson,  Ex 
parte,  18  S.  C.  38. 

Tennessee:  Ragan  v.  Aikin,  9 
Lea.  609. 

20.  Scofield  V.  Railway  Co.,  43 
Ohio  St.  571;  Root  v.  Railroad  Co., 
114  N.  Y.  300;  Christie  v.  Railway 
Co.,  94  Mo.  453;  Railway  Co.  v. 
Bayles,  19  Colo.  348,  35  Pac.  Rep. 
744;  s.  c.  Bayles  v.  Railway  Co., 
13    Colo.    181,    22    Pac.    Rep.    341; 
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fact.21  A  reasonable  compensation  in  each  case  does  not, 
however,  necessarily  mean  absolute  uniformity  of  rates  in  all 
cases.22  It  simply  requires  that  there  shall  be  no  unreason- 
able, and  hence  no  unjust,  discrimination. 


Tift  V.  Railway  Co.,  123  Fed.  789; 
Railway  Co.  v.  Oppenheimer,  64 
Ark.  271,  43  S.  W.  Rep.  150,  44 
L.  R.  A.  353,  citing  Hutchinson 
on  Carr. 

21.  Root  V.  Railroad,  114  N.  Y. 
300,  and  cases  cited  in  first  note. 

If  the  facts  of  an  alleged  un- 
lawful discrimination  are  well  es- 
tablished or  undisputed,  the  ques- 
tion of  whether  or  not  a  statute 
forbidding  discrimination  is  ap- 
plicable is  a  question  of  law  for 
the  court  and  not  of  fact  for  the 
jury.  Hoover  v.  Railroad  Co.,  156 
Pa.  220,  27  Atl.  Rep.  282,  22  L.  R. 
A.  263,  36  Am.  St.  Rep.  43. 

22.  Railway  Co.  v.  Bayles,  19 
Colo.  348,  35  Pac.  Rep.  744;  s.  c. 
Bayles  v.  Railway  Co.,  13  Colo. 
181,  22  Pac.  Rep.  341;  Scofield  v. 
Railway  Co.,  43  Ohio  St.  571;  and 
cases   cited   in   first  note. 

In  Cleveland,  etc.  Ry.  Co.  v. 
Closser,  12G  Ind.  348,  25  N.  E.  Rep. 
159,   Elliott,   J.,   says: 

"The  common-law  authorities 
(and  by  them  the  case  is  ruled) 
fully  support  the  doctrine  that  a 
mere  discrimination  will  not  in- 
validate a  contract;  to  have  that 
eifect,  other  elements  must  enter 
into  the  contract;  but  when  such 
elements  are  present  in  such  force 
as  to  make  the  discrimination  un- 
just or  oppressive,  the  contract 
will  be  illegal.  It  is  not  neces- 
sarily or  per  se  a  legal  wrong  for 
a  carrier  to  give  better  rates  to 
one  who  ships  many  car-loads  of 
grain  than  to  one  who  ships  a 
single  car-load  or  a  single  bushel. 


It  is  a  matter  of  common  knowl- 
edge, and  therefore  one  of  which 
judicial  notice  is  taken,  that  an 
increase  in  the  volume  of  business 
is  desirable  and  advantageous, 
and  in  the  rivalry  of  business 
competition  it  is  lawful  to  favor 
those  whose  business  is  great 
rather  than  those  whose  business 
is  small  or  inconsiderable.  In  the 
case  of  Nicholson  v.  Railway  Co., 
5  C.  B.  (N.  S.)  366,  1  Nev.  & 
McN.  143,  Erie,  C.  J.,  said:  'I 
take  the  free  power  of  making 
contracts  to  be  essential  for  the 
purpose  of  making  commercial 
profits.  Railway  companies  have 
that  power  as  free  as  any  mer- 
chants, subject  only  (as  to  this 
court)  to  the  duty  of  acting  Im- 
partially without  respect  of  per- 
sons; and  this  duty  is  performed, 
when  the  offer  to  contract  is  made, 
to  all  who  wish  to  adopt  it.  Large 
contracts  may  be  beyond  the 
means  of  small  capitalists;  con- 
tracts for  long  distances  may  be 
beyond  the  needs  of  some  whose 
traflSc  is  confined  to  a  home  dis- 
trict; but  the  power  of  the  rail- 
way company  to  contract  is  not 
restricted  by  these  considerations.' 
It  is  obvious  that,  whether  the 
common  carrier  acts  impartially 
or  not  depends  upon  the  circum- 
stances of  the  particular  case,  for 
regard  must  be  had  to  such  cir- 
cumstances as  quantity,  distance 
and  kindred  considerations.  The 
hinge  of  the  question  is  not  found 
in  the  single  fact  of  discrimina- 
tion   for    discrimination    without 


570 


THE  LAW   OF    CARRIERS. 


l§  521. 


Mere  inequality  in  charges  does  not,  therefore,  of  itself 
amount  to  an  unjust  discrimination.^^  It  only  becomes  such 
when  a  discrimination  is  made  in  the  rates  charged  for  trans- 
portation of  the  goods  of  the  same  class  of  different  shippers 
under  like  circumstances  and  conditions.^* 

So  a  mere  reduction  from  the  established  rate  is  not  neces- 
sarily an  unjust  discrimination.^^  But  it  becomes  such  when 
it  is  either  intended  or  has  a  natural  tendency  to  injure  an- 
other shipper  in  his  business  and  destroy  his  trade  by  giving 
to  the  favored  shipper  a  practical  monopoly  of  the  business.^^ 

A  discrimination,  however,  made  merely  upon  the  amount 
of  freight  furnished,  and  which  results  in  giving  to  the  large 
shipper  an  advantage  over  the   smaller  is  not  reasonable  ;2'^ 


partiality  is  inoffensive,  and 
partiality  exists  only  in  cases 
where  advantages  are  equal, 
and  one  party  is  unduly  favored 
at  the  expense  of  another  who 
stands  upon  an  equal  footing. 
Many  English  cases  support  this 
general  doctrine.  Garton  v. 
Railway  Co.,  1  Best  &  S.  110;  Ho- 
zier  V.  Railway  Co.,  1  Nev.  &  McN. 
29;  Railway  Co.  v.  Sutton,  L.  R. 
4  H.  L.  238;  Ransome  v.  Railway 
Co.,  1  C.  B.  (N.  S.)  437;  Jones 
V.  Railway  Co.,  1  Nev.  &  McN.  45; 
Oxlade  v.  Railway  Co.,  id.  72; 
Baxendale  v.  Railway  Co.,  5  C.  B. 
(N.  S.)  336;  Bellsdyke  Coal  Co.  v. 
North  British  Ry.  Co.,  2  Nev.  & 
McN.  105.  The  current  of  judicial 
opinion  in  America  flows  in  the 
general  channel  marked  out  and 
opened  by  the  courts  of  England." 
23.  Scofield  v.  Railway  Co.,  43 
Ohio  St.  571;  Christie  v.  Railway 
Co.,  94  Mo.  453;  Fitchburg  R.  R. 
Co.  V.  Gage,  12  Gray,  393;  Hoover 
V.  Railroad  Co.,  156  Pa.  St.  220, 
27  Atl.  Rep.  282,  36  Am.  St.  Rep. 
43,  22  L.  R.  A.  263,  citing  Hutch- 
inson on  Carr.;  Langdon  v.  Rail- 
road Co.,  9  N.  Y.  Supp.  245. 


24.  Scofield  v.  Railway  Co.,  43 
Ohio  St.  571;  Messenger  v.  Rail- 
road Co.,  36  N.  J.  L.  407;  Railway 
Co.  V.  Bayles,  19  Colo.  348,  35  Pac. 
Rep.  744;  s.  c.  Bayles  v.  Railway 
Co.,  13  Colo.  181,  22  Pac.  Rep.  341; 
Hoover  v.  Railroad  Co.,  156  Pa. 
St.  220,  27  Atl.  282,  36  Am.  St. 
Rep.  43,  22  L.  R.  A.  263. 

25.  Christie  v.  Railway  Co.,  94 
Mo.  453,  and  cases  above  cited. 

26.  This  was  the  leading  ques- 
tion in  Scofield  v.  Railway  Co.,  43 
Ohio  St.  571,  and  is  fully  treated. 
See  also.  Railroad  Co.  v.  Wilson, 
132  Ind.  517,  32  N.  E.  Rep.  311, 
]S  L.  R.  A.  105;  s.  c.  119  Ind. 
353,   21   N.   E.   Rep.   341. 

27.  Scofield  v.  Railway  Co.,  43 
Ohio  St.  571;  Hays  v.  Pennsyl- 
vania Co.,  12  Fed.  Rep.  309;  Kins- 
ley V.  Railroad  Co.,  37  Fed.  Rep. 
181;  Railroad  Co.  v.  Wilson,  133 
Ind.  517,  32  N.  E.  311,  18  L.  R.  A. 
105;  s.  c.  119  Ind.  353,  21  N.  E. 
Rep.  341. 

But  a  common  carrier  by  water 
may  offer  a  reduced  rate  to  one 
in  consideration  of  his  shipping 
all  his  goods  by  such  carrier's  line 
for  a  specified  time,  if  it  offers  the 
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neither  is  a  discrimination,  having  practically  the  same  result, 
giving  to  a  shipper  transporting  oil,  in  his  own  car,  a  prefer- 
ence in  rates  over  one  who  ships  in  barrel.^^ 

So,  obviously,  a  secret  rebate  allowed  to  certain  shippers  is 
an  unjust  discrimination  against  others  shipping  like  goods 
under  the  same  circumstances.  And  the  excessive  charges  to 
the  shippers  discriminated  against,  paid  by  them  without 
knowledge  that  they  are  in  excess  of  those  charged  other 
shippers,  and  in  reliance  upon  the  representation  of  the  car- 
rier that  all  the  charges  are  uniform,  are  not  voluntarily  paid 
and  may  be  recovered  from  the  carrier.29 

Sec.  522.     (§303.)     Same  subject— The  English  rule.— The 

practice  of  giving  preferences  to  certain  individuals  as  to  the 
time  of  forwarding  their  goods  by  railroad  companies  in 
England,  which,  it  seems,  enjoy  almost  a  monopoly  of  the 
carrying  business  in  that  country,  became  a  grievance  there,^*^ 
which  was  put  a  stop  to  by  their  Railway  and  Canal  Traffic 


same  terms  to  all,  and  will  trans- 
port goods  for  a  reasonable  price 
for  such  persons  as  are  not  will- 
ing to  agree  to  such  condition. 
Lough  V.  Outerbridge,  143  N.  Y. 
271,  38  N.  E.  Rep.  292,  42  Am.  St. 
Rep.  712,  25  L.  R.  A.  674,  affirm.- 
ing   22   N.   Y.   Supp.   976. 

28.  State  v.  Railway  Co.,  47 
Ohio  St.   130,  23  N.  E.  Rep.  928. 

29.  Cook  V.  Railway  Co.,  81 
Iowa,  551,  46  N.  W.  Rep.  1080; 
Railroad  Co.  v.  Wilson,  132  Ind. 
517,  32  N.  E.  Rep.  311,  18  L.  R. 
A.  105;  s.  c.  119  Ind.  353,  21  N. 
E.  Rep.  341;  Cowden  v.  Pacific 
Coast  S.  S.  Co.,  94  Cal.  470,  29 
Pac.  873,  28  Am.  St.  Rep.  142,  18 
L    R.  A.   221. 

This  right  is  given  by  the  com- 
mon law  independent  of  any  stat- 
ute. Murray  v.  Railway  Co.,  92 
Fed.  868,  35  C.  C.  A.  62,  affirming 
62  Fed.   24. 

A  railroad  company  is  not  war- 


ranted in  making  a  contract 
whereby  it  binds  itself  to  carry 
for  one  shipper  crude  petroleum  or 
other  articles  at  half  the  rate  it 
agrees  to  charge  all  others  for  the 
same  service,  at  the  same  time 
and  as  part  of  the  agreement  bind- 
ing itself  to  charge  all  others  dou- 
ble the  amount  as  a  fixed  open 
rate,  and  to  pay  such  favored  ship- 
per one  half  of  it  when  collected 
in  consideration  of  his  agreeing 
to  establish  and  maintain  a  sys- 
tem of  pipe  lines  to  its  road. 
Money  so  paid  by  a  shipper  in  ig- 
norance of  the  agreement  and  re- 
ceived by  the  favored  shipper  may 
be  recovered  back  in  an  action  for 
money  had  and  received  by  the 
former  against  the  latter.  Brun- 
dred  v.  Rice,  49  Ohio  St.  640,  32 
N.  E.  Rep.  169,  34  Am.  St.  Rep, 
589. 

30.  Parker  v.  Railway  Co.,  7  M. 
&.  Gran.  253. 
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Act  (1854),  to  which  reference  has  already  been  made.^i    One 
of  the  sections  of  this  act  prohibited  such  companies  from 

making  or  giving  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favor  of  any  particular  person  or  company 

31.  This  act  has  been  interpret-  the  due  course,  or  where  the 
ed  to  apply  to  preferences  in  the  quantity  carried  for  the  one  cus- 
rates  charged  for  the  service  of  tomer  is  larger  than  that  carried 
carrying  as  well  as  to  other  pref-  for  another,  the  carrier  will  be 
erences  or  advantages,  but  not  to  justified  in  charging  proportion- 
prohibit  just  and  reasonable  dis-  ately  less  than  when  the  distance 
criminations  in  that  respect.  Al-  or  quantity  is  less,  or  the  trip  out 
though  the  purpose  of  the  act  is  of  due  course,  or  at  an  irregular 
to  prevent,  among  other  things,  time.  Or  he  may  class  his  trains 
unreasonable  discrimination  in  or  his  vehicles  according  to  the 
rates  to  the  prejudice  or  disad-  accommodations  afforded  or  their 
vantage  of  particular  individuals,  speed,  and  vary  his  charges  ac- 
it  was  not,  it  has  been  said,  to  cordingly.  So  the  courts  will  not 
relieve  every  person  from  all  pos-  interfere  if  the  charge  or  arrange- 
sible  prejudice  or  disadvantage  ment  will  greatly  promote  the  in- 
from  any  arrangement  which  terest  of  the  carrier  without  un- 
might  be  made  by  the  carrier,  if  reasonably  prejudicing  those  who 
the  arrangement  was  for  the  ben-  may  desire  to  employ  him,  or  will 
efit  of  the  public  at  large,  for  the  be  beneficial  to  the  community, 
reasonable  increase  of  the  busi-  though  disadvantageous  to  partlc- 
ness  and  profits  of  the  carrier,  ular  individuals.  And  he  may 
and  was  not  entered  into  with  a  charge  more  for  small  parcels  in 
view  to  the  advantage  or  prefer-  proportion  to  weight  than  for 
ence  of  one  party  or  disadvantage  larger  ones  of  the  same  com- 
of  the  other.  Hence  it  has  been  modity,  by  reason  of  the  greater 
held  legal,  under  the  provisions  proportionate  trouble  and  their 
of  the  act,  to  carry  at  a  less  rate  greater  exposure  to  loss  and  theft, 
for  such  persons  as  would  guar-  But  though  the  court,  when  such 
anty  large  quantities  of  the  same  a  question  is  brought  before  it  un- 
kind of  freight  than  for  those  who  der  the  statute,  it  is  said,  will  feel 
could  not  give  such  guaranty.  So  great  reluctance  in  interfering 
when  the  quantity  of  goods  fur-  with  the  carrier  in  the  manage- 
nished  for  carriage  was  suf-  ment  of  his  own  business,  and  his 
ficient  to  employ  an  entire  train  interest  must  be  taken  into  the 
instead  of  a  portion  of  it,  or  the  account,  yet  if  the  discrimination 
carriage  was  for  a  greater  dis-  made  by  him  subjects  others  to 
tance,  or  was  upon  a  through  unreasonable  disadvantages,  it 
train  requiring  no  stoppages,  or  will  interfere  and  enjoin  the  car- 
upon  a  train  run  at  a  regular  time,  rier  from  making  such  prefer- 
according  to  the  course  of  the  ences.  And  so  it  will  if  the  object 
business  of  the  carrier,  and  not  of  the  carrier  is  not  solely  his 
upon  an  irregular  one  run  out  of  own  advantage,   but  also  to  give 
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or  any  particular  description  of  traffic  in  any  respect  what- 
ever, with  the  further  provision  for  a  summary  proceeding 
before  the  court  of  common  pleas  or  any  of  its  judges  by  mo- 
tion or  summons  to  restrain  such  companies  from  the  viola- 
tion of  this  provision  of  the  act  and  to  compel  a  compliance 
with  it  by  writ  of  attachment. 

Sec.  523.  Same  subject — Statutory  regulation — The  Inter- 
state Commerce  Act. — The  question  has  also  been  made  the 
subject  of  much  statutory  regulation  in  the  United  States. 
Conspicuous  among  the  acts  is  one  commonly  known  as  "The 
Interstate  Commerce  Act,"  passed  by  the  congress  of  the 
United  States.  The  act  finds  its  authority  in  the  well-known 
clause  of  the  constitution  of  the  United  States  conferring 
upon  congress  power  "To  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian 
tribes."  The  first  four  sections  only  are  applicable  to  the 
point  now  under  consideration,  but  for  the  convenience  of 
practitioners  the  text  of  the  entire  act,  together  with  'the 
text  of  the  Elkins  Act,  as  amended  June  29,  1906,  is  given 
herewith : 

THE  INTERSTATE  COMMERCE  ACT. 

AS   AMENDED. 

"Section  1.  That  the  provisions  of  this  Act  shall  apply,  to  any 
corporation  or  any  person  or  persons  engaged  in  the  transportation  of 
oil  or  other  commodity,  except  water  and  except  natural  or  artificial  gas, 
by  means  of  pipe  lines  or  partly  by  pipe  lines  and  partly  by  railroad, 

a  preference  to  one  individual  to  R.  Co.,  64  L.  J.  Q.  B.  (N.  S.)  488, 
the  disadvantage  of  anottier,  or  to  That  real  and  substantial  corn- 
one  locality  to  the  prejudice  of  an-  petition  is  a  material  factor  in  de- 
other,  termining  rates  under  the  second 
And  see  1  Chitty  on  Con.  (11  section  of  the  Railway  and  Canal 
Am.  ed.),  687;  Oxlade  v.  Ry.  Co.,  Traffic  Act,  1854,  see  Phipps  v. 
1  C.  B.  (N.  S.)  454;  In  re  Ran-  Railway  Co.,  61  L.  J.  Q.  B.  379, 
some,  id.  437;  Baxendale  r.  Rail-  (1892)  2  Q.  B.  229. 
way  Co.,  3  id.  324;  5  id.  336;  On  the  effect  of  s.  33,  suh.  s.  3, 
Nicholson  v.  Railway  Co.,  5  id.  of  the  Railway  and  Canal  Traffic 
366;  In  re  Jones,  3  id.  718;  Rob-  Act,  1888,  see  New  Union  Mill  Co., 
inson  v.  Railway  Co.,  35  L.  J.,  (1896)  2  Q.  B.  290,  65  L.  J.  Q.  B. 
C.  P.  123;  Pickford  v.  Railway,  10  493. 
M.  &  W.  422;  Davis  v.  Taft  Vale. 
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or  partly  by  pipe  lines  and  partly  by  water,  who  shall  be  considered 
and  held  to  be  common  carriers  within  the  meaning  and  purpose  of 
this  Act,  and  to  any  common  carrier  or  carriers  engaged  in  the  trans- 
portation of  passengers  or  property  wholly  by  railroad  (or  partly  by 
railroad  and  partly  by  water  when  both  are  used  under  a  common  con- 
trol, management,  or  arrangement  for  a  continuous  carriage  or  ship- 
ment), from  one  State  or  Territoiy  of  the  United  States,  or  the  Dis- 
trict of  Columbia,  to  any  other  State  or  Territory  of  the  United  States, 
or  the  District  of  Columbia,  or  from  one  place  in  a  Territory  to  another 
place  in  the  same  Territory,  or  from  any  place  in  the  United  States  to  an 
adjacent  foreign  countiy,  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United  States,  and 
also  to  the  transportation  in  like  manner  of  property  shipped  from 
any  place  in  the  United  States  to  a  foreign  countiy  and  carried  from 
such  place  to  a  port  of  transshipment,  or  shipj^ed  from  a  foreign  covui- 
try  to  any  place  in  the  United  States  and  carried  to  such  place  from 
a  port  of  entry  either  in  the  United  States  or  an  adjacent  foreign 
country:  Provided,  however,  That  the  provisions  of  this  Act  shall 
not  apply  to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivery,  storage,  or  handling  of  property  wholly  within  one 
State  and  not  shipped  to  or  from  a  foreign  countiy  from  or  to  any 
State  or  Territory  as  aforesaid." 

"The  term  'common  carrier,'  as  i;sed  in  this  Act,  shall  include  ex- 
press companies  and  sleeping  car  companies.  The  term  'railroad,'  as 
used  in  this  Act,  shall  include  all  bridges  and  ferries  used  or  operated 
in  connection  with  any  railroad,  and  also  all  the  road  in  use  by  any 
corporation  operating  a  railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease,  and  shall  also  include  all  switches,  spurs, 
tracks,  and  terminal  facilities  of  every  kind  used  or  necessary  in  the 
transportation  of  the  persons  or  property  designated  herein,  and  also 
all  freight  depots,  yards,  and  grounds  used  or  necessary  in  the  trans- 
portation or  delivery'  of  any  of  said  property;  and  the  the  term  'trans- 
portation' shall  include  cars  and  other  vehicles  and  all  instrumentalities 
and  facilities  of  shipment  or  carriage,  irrespective  of  ownership  or  of 
any  contract,  express  or  implied,  for  the  use  thereof  and  all  services 
in  connection  with  the  receipt,  delivery,  elevation,  and  transfer  in 
transit,  ventilation,  refrigeration  or  icing,  storage,  and  handlmg  of 
property  transported;  and  it  shall  be  the  duty  of  every  carrier  subject 
to  the  provisions  of  this  Act  to  provide  and  furnish  such  transportation 
upon  reasonable  request  therefor,  and  to  establish  through  routes  and 
just  and  reasonable  rates  applicable  thereto." 

"Ail  charges  made  for  any  service  rendered  or  to  be  rendered  m  the 
transportation  of  passengers  or  property  as  aforesaid,  or  in  connection 
therewith,  shall  be  just  and  reasonable;  and  every  unjust  and  un- 
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reasonable  charge  for  such  sei-\dee  or  any  part  thereof  is  prohibited  and 
declared  to  be  unlawful." 

"No  common  carrier  subject  to  the  provisions  of  this  Act  shall,  after 
January  1,  1907,  directly  or  indirectly,  issue  or  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation  for  passengers,  except  to  its 
employees  and  their  families,  its  officers,  agents,  surgeons,  physicians, 
and  attorneys  at  law;  to  ministers  of  religion,  traveling  secretaries  of 
railroad  Young  Men's  Christian  associations,  inmates  of  hospitals,  and 
charitable  and  eleemosynary  institutions,  and  j^ersons  exclusively  en- 
gaged in  charitable  and  eleemosynary  work;  to  indigent,  destitute,  and 
homeless  persons,  and  to  such  persons  when  transported  by  charitable 
societies  or  hospitals,  and  the  necessary  agents  employed  in  such  trans- 
portation ;  to  inmates  of  the  national  homes  or  state  homes  for  disabled 
volunteer  soldiex's  and  of  soldiers'  and  sailors'  homes,  including  those 
about  to  enter  and  those  returning  home  after  discharge,  and  boards 
of  managers  of  such  homes ;  to  necessary  caretakers  of  live  stock,  poul- 
try, and  fruit;  to  employees  on  sleeping  cars,  express  cars,  and  to 
linemen  of  telegraph  and  telephone  companies;  to  railway  mail  service 
employees,  postoffiee  inspectors,  customs  inspectors,  and  immigration  in- 
spectors; to  newsboys  on  trains,  baggage  agents,  witnesses  attending 
any  legal  investigation  in  which  the  common  carrier  is  interested,  per- 
sons injured  in  wrecks  and  physicians  and  nurses  attending  such  per- 
sons :  Provided,,  That  this  provision  shall  not  be  construed  to  prohibit 
the  interchange  of  passes  for  the  officers,  agents,  and  employees  of 
common  carriers  and  their  families;  nor  to  prohibit  any  common  car- 
rier from  carrying  passengers  free  with  the  object  of  providing  relief 
in  eases  of  general  epidemic,  pestilence,  or  other  calamitous  visitation. 
Any  common  carrier  violating  this  provision  shall  be  deemed  guilty  of 
a  misdemeanor,  and  for  each  offense,  on  conviction,  shall  pay  to  the 
United  States  a  penalty  of  not  less  than  one  hundred  dollars  nor  more 
than  two  thousand  dollars;  and  any  person,  other  than  the  persons  ex- 
cepted in  this  provision,  who  uses  any  such  interstate  fi'ee  ticket,  free 
pass,  or  free  transportation  shall  be  subject  to  a  like  penalty.  Juris- 
diction of  offenses  under  this  provision  shall  be  the  same  as  that  pro- 
vided for  offenses  in  an  act  entitled  *An  act  to  further  regulate  com- 
merce with  foreign  nations  and  among  the  States,'  approved  February 
nineteenth,  nineteen  hundred  and  three,  and  any  amendment  thereof." 

"From  and  after  May  first,  nuieteen  hundred  and  eight,  it  shall  be 
unlawful  for  any  railroad  company  to  transport  from  any  State,  Terri- 
tory, or  the  District  of  Columbia  to  any  other  State,  Territoiy,  or  the 
District  of  Columbia,  or  to  any  foreign  comitry,  any  article  or  com- 
modity, other  than  timber  and  the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by  it,  or  under  its  authority,  or 
which  it  may  own  in  whole,  or  m  part,  or  in  which  it  may  have  any 
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interest  direct  or  indirect  except  such  articles  or  commodities  as  may- 
be necessary  and  intended  for  its  use  in  the  conduct  of  its  business  as 
a  common  carrier." 

"Any  common  carrier  subject  to  the  provisions  of  this  Act  upon  ap- 
plication of  any  lateral,  branch  Ime  of  railroad,  or  of  any  shipper 
tendering  interstate  traffic  for  transportation,  shall  construct,  maintain, 
and  operate  upon  reasonable  terms  a  switch  connection  with  any  such 
lateral,  branch  line  of  railroad,  or  private  side  track  which  may  be  con- 
structed to  connect  with  its  railroad,  where  such  connection  is  reasonably 
practicable  and  can  be  put  in  with  safety  and  will  furnish  sufficient 
business  to  justify  the  construction  and  mamtenanee  of  the  same;  and 
shall  furnish  cars  for  the  movement  of  such  traffic  to  the  best  of  its 
ability  without  discrimination  in  favor  of  or  against  any  such  shipper. 
If  any  common  carrier  shall  fail  to  install  and  operate  any  such  switch 
or  connection  as  aforesaid,  on  application  therefor  in  writing  by  any 
shipper,  such  shipper  may  make  complaint  to  the  Commission,  as  pro- 
vided in  section  thirteen  of  this  Act,  and  the  Commission  shall  hear 
and  investigate  the  same  and  shall  determine  as  to  the  safety  and 
practicability  thereof  and  justification  and  reasonable  compensation 
therefor,  and  the  Commission  may  make  an  order,  as  provided  in 
section  fifteen  of  this  Act,  directing  the  common  carrier  to  comply  with 
the  provisions  of  this  section  in  accordance  with  such  order,  and  such 
order  shall  be  enforced  as  hereinafter  provided  for  the  enforcement  of 
all  other  orders  by  the  Commission,  other  than  orders  for  the  payment 
of  money." 

Sec.  1  was  originally  as  follows: 

"[Section  1.  That  the  provisions  of  this  act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transportation  of  passengers  or 
property  wholly  by  raiload,  or  partly  by  raiload  and  partly  by  water 
when  both  are  used,  under  a  common  control,  management,  or  arrange- 
ment, for  a  continuous  carriage  or  shipment,  from  one  State  or  Terri- 
tory of  the  United  States,  or  the  District  of  Columbia,  to  any  other 
State  or  Territory  of  the  United  States,  or  the  District  of  Columbia,  or 
from  any  place  in  the  United  States  to  an  adjacent  foreign  country,  or 
from  any  place  in  the  United  States  through  a  foreign  country  to  any 
other  place  in  the  United  States,  and  also  to  the  transportation  in  like 
manner  of  property  shipped  from  any  place  in  the  United  States  to  a 
foreign  country  and  carried  from  such  place  to  a  port  of  transshipment. 
or  shipped  from  a  foreign  country  to  any  place  in  the  United  States  and 
carried  to  such  place  from  a  port  of  entry  either  in  the  United  States 
or  an  adjacent  foreign  country:  Provided,  however.  That  the  provisions 
of  this  act  shall  not  apply  to  the  transportation  of  passengers  or  prop- 
erty, or  to  the  receiving,  delivering,  storage,  or  handling  of  property. 
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wholly  within  one  State,  and  not  shipped  to  or  from  a  foreign  country 
from  or  to  any  State  or  Territory  as  aforesaid. 

"The  term  'railroad'  as  used  in  this  act  shall  include  all  bridges  and 
ferries  used  or  operated  in  connection  with  any  railroad,  and  also 
all  the  road  in  use  by  any  corporation  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or  lease;  and  the  term 
"transportation"  shall  include  all  instrumentalities  of  shipment  or  car- 
riage. 

"All  charges  made  for  any  service  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  property  as  aforesaid,  or  in  connec- 
tion therewith,  or  for  the  receiving,  delivering,  storage,  or  handling  of 
such  property,  shall  be  reasonable  and  just;  and  every  unjust  and  un- 
reasonable charge  for  such  service  is  prohibited  and  declared  to  be 
unlawful.]" 

"Section  2.  That  if  any  common  carrier  subject  to  the  provisions 
of  this  act  shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for  any  service  ren- 
dered, or  to  be  rendered,  in  the  transportation  of  passengers  or  prop- 
erty, subject  to  the  provisions  of  this  act,  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous  service  in  the  transportation 
of  a  like  kind  of  traffic  under  substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust  dis- 
crimination, which  is  hereby  prohibited  and  declared  to  be  unlawful." 

"Section  3.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of  traffic, 
in  any  respect  whatsoever,  or  to  subject  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever." 

"Every  common  carrier  subject  to  the  provisions  of  this  act  shall, 
according  to  their  respective  powers,  afford  all  reasonable,  proper  and 
equal  facilities  for  the  interchange  of  traffic  between  their  respective 
lines,  and  for  the  receiving,  forwarding,  and  delivering  of  passengers 
and  property  to  and  from  their  several  lines  and  those  connecting 
therewith,  and  shall  not  discriminate  in  their  rates  and  charges  between 
such  connecting  lines;  but  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  tracks  or  terminal  facilities 
to  another  carrier  engaged  in  like  business." 

"Se(^tion  4.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  to  charge  or  receive  any  greater  com- 
37 
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pensation  in  the  aggregate  for  the  transportation  of  passengers  or  of 
like  kind  of  property,  under  substantially  similar  circumstances  and 
conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same  line, 
in  the  same  direction,  the  shorter  being  mcluded  within  the  longer 
distance;  but  this  shall  not  be  construed  as  authorizing  any  common 
carrier  within  the  terms  of  this  act  to  charge  and  receive  as  great 
compensation  for  a  shorter  as  for  a  longer  distance:  Provided,  how- 
ever, That  upon  application  to  the  Commission  appointed  under  the 
provisions  of  this  act,  such  common  carrier  may,  in  special  cases,  after 
investigation  by  the  Commission,  be  authorized  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation  of  passengers  or  prop- 
erty; and  the  Commission  may  from  time  to  time  prescribe  the  extent 
to  which  such  designated  common  carrier  may  be  relieved  from  the 
operation  of  this  section  of  this  act." 

"Section  5.  That  it  shall  be  milawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  to  enter  into  any  contract,  agreement, 
or  combination  with  any  other  common  carrier  or  carriers  for  the 
pooling  of  freights  of  different  and  competing  railroads,  or  to  divide 
between  them  the  aggregate  or  net  proceeds  of  the  earnings  of  such 
railroads,  or  any  portion  thereof;  and  in  any  case  of  an  agreement 
for  the  pooling  of  freights  as  aforesaid,  each  day  of  its  continuance 
shall  be  deemed  a  separate  offense." 

"Section  6.  That  every  common  carrier  subject  to  the  provisions  of 
this  Act  shall  file  with  the  Commission  created  by  this  Act  and  print 
and  keep  open  to  public  inspection  schedules  showing  all  the  rates,  fares, 
and  charges  for  transportation  between  different  points  on  its  own 
route  and  between  pomts  on  its  own  route  and  points  on  the  route  of 
any  other  carrier  by  railroad,  by  pipe  line,  or  by  water  when  a  through 
route  and  joint  rate  have  been  established.  If  no  joint  rate  over  the 
through  route  has  been  established,  the  several  carriers  in  such  through 
route  shall  file,  print,  and  keep  open  to  public  inspection,  as  aforesaid, 
the  separately  established  rates,  fares,  and  charges  applied  to  the 
through  transportation.  The  schedules  printed  as  aforesaid  by  any 
such  common  carrier  shall  plainly  state  the  places  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall  contam  the  classification 
of  freight  in  force,  and  shall  also  state  separately  all  terminal  charges, 
storage  charges,  icing  charges,  and  all  other  charges  which  the  Com- 
mission may  require,  all  privileges  or  facilities  granted  or  allowed  and 
any  rules  or  regulations  Avhich  in  any  wise  change,  affect,  or  determine 
any  part  or  the  aggregate  of  such  aforesaid  rates,  fares,  and  charges, 
or  the  value  of  the  service  rendered  to  the  passenger,  shipper,  or  con- 
signee. Such  schedules  shall  be  plainly  printed  in  large  type,  and  copies 
for  the  use  of  the  public  shall  be  kept  posted  in  two  public  and  con- 
spicuous places  in  eveiy  depot,  station,  or  office  of  such  carrier  where 
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passengers  or  freight,  respectively,  are  received  for  transportation,  in 
such  form  that  they  shall  be  accessible  to  the  public  and  can  be  con- 
veniently inspected.  The  provisions  of  this  section  shall  apply  to  all 
traffic,  transportation,  and  facilities  defined  in  this  Act." 

"Any  common  carrier  subject  to  the  provisions  of  this  Act  receiving 
freight  in  the  United  States  to  be  carried  through  a  foreign  country 
to  any  place  in  the  United  States  shall  also  in  like  manner  print  and 
keep  open  to  public  inspection,  at  every  depot  or  office  where  such 
freight  is  received  for  shipment,  schedules  showing  the  through  rates 
established  and  charged  by  such  common  carrier  to  all  points  in  the 
United  States  beyond  the  foreign  countiy  to  which  it  accepts  freight 
for  shipment;  and  any  freight  shipped  from  the  United  States  through 
a  foreign  eountiy  into  the  United  States  the  through  rate  on  which 
shall  not  have  been  made  public,  as  required  by  this  Act,  shall,  before 
it  is  admitted  into  the  United  States  from  said  foreign  country,  be 
subject  to  customs  duties  as  if  said  freight  were  of  foreign  production." 

"No  change  shall  be  made  in  the  rates,  fares,  and  charges  or  joint 
rates,  fares,  and  charges,  which  have  been  filed  and  published  by  any 
common  carrier  in  compliance  with  the  requirements  of  this  section, 
except  after  thirty  days'  notice  to  the  Commission  and  to  the  public 
published  as  aforesaid,  which  shall  plainly  state  the  changes  proposed 
to  be  made  in  the  schedule  then  in  force  and  the  time  when  the  changed 
rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed  changes 
shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly  indicated 
upon  the  schedules  in  force  at  the  time  and  kept  open  to  public  m- 
spection :  Provided,  That  the  Commission  may,  in  its  discretion  and  for 
good  cause  shown,  allow  changes  upon  less  than  the  notice  herein  speci- 
fied, or  modify  the  requirements  of  this  section  in  respect  to  publishing, 
postmg,  and  filing  of  tariffs,  either  in  particular  instances  or  by  a 
general  order  applicable  to  special  or  peculiar  circumstances  or  con- 
ditions." 

"The  names  of  the  several  carriers  which  are  parties  to  any  joint 
tariff  shall  be  specified  therein,  and  each  of  the  parties  thereto,  other 
than  the  one  filing  the  same,'  shall  file  with  the  Commission  such  evi- 
dence of  concurrence  therein  or  acceptance  thereof  as  may  be  required 
or  approved  by  the  Commission,  and  where  such  evidence  of  concur- 
rence or  acceptance  is  filed  it  shall  not  be  necessary  for  the  carriers 
filing  the  same  to  also  file  copies  of  the  tariffs  in  which  they  are  named 
as  pai'ties.  Every  common  carrier  subject  to  this  Act  shall  also  file 
with  said  Commission  copies  of  all  contracts,  agreements,  or  arrange- 
ments with  other  common  carriers  in  relation  to  any  traffic  affected  by 
the  provisions  of  this  Act  to  which  it  may  be  a  party." 

"The  Commission  may  determme  and  prescribe  the  form  in  which 
the  schedules  required  by  this  section  to  be  kept  open  to  public  in- 
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speetion  shall  be  preiDared  and  arranged  and  may  change  the  form 
from  time  to  time  as  shall  be  found  expedient." 

"No  carrier,  miless  otherwise  provided  by  this  Act,  shall  engage  or 
participate  in  the  transjiortation  of  passengers  or  property,  as  defined 
in  this  Act,  miless  the  rates,  fares,  and  charges  ujjon  which  the  same 
are  transported  by  said  carrier  have  been  filed  and  published  in  ac- 
cordance with  the  provisions  of  this  Act;  nor  shall  any  carrier  charge 
or  demand  or  collect  or  receive  a  greater  or  less  or  different  comi^ensa- 
tion  for  such  transportation  of  passengers  or  property,  or  for  any 
service  in  connection  therewith,  between  the  points  named  in  such  tariffs 
than  the  rates,  fares,  and  charges  which  are  specified  in  the  tariff  filed 
and  in  effect  at  the  time;  nor  shall  any  carrier  refund  or  remit  in  any 
manner  or  by  any  device  any  portion  of  the  rates,  fares,  and  charges 
so  specified,  nor  extend  to  any  shipper  or  person  any  privileges  or 
facilities  in  the  transportation  of  i:>assengers  or  property,  except  such 
as  are  specified  in  such  tariffs:  Provided,  That  wherever  the  word 
'carrier'  occurs  in  this  Act  it  shall  be  held  to  mean  'common  carrier'." 

''That  in  time  of  war  or  threatened  war  preference  and  precedence 
shall,  upon  the  demand  of  the  President  of  the  United  States,  be  given, 
over  all  other  traffic,  to  the  transportation  of  troops  and  material  of 
war,  and  carriers  shall  adopt  every  means  within  their  control  to  facili- 
tate and  expedite  the  militaiy  traffic." 

Sec.  C  was  orighially  as  follows: 

"[Section  6.  That  every  common  carrier  subject  to  the  provisions  of 
this  act  shall  print  and  keep  open  to  public  inspection  schedules  show- 
ing the  rates  and  fares  and  charges  for  the  transportation  of  passengers 
and  property  which  any  such  common  carrier  has  established  and  which 
are  in  force  at  the  time  upon  its  route.  The  schedules  printed  as  afore- 
said by  any  such  common  carrier  shall  plainly  state  the  places  upon  its 
railroad  between  which  property  and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight  in  force,  and  shall  also  state 
separately  the  terminal  charges  and  any  rules  or  regulations  which  in 
any  wise  change,  affect,  or  determine  any  part  or  the  aggregate  of  such 
aforesaid  rates  and  fares  and  charges.  Such  schedules  shall  be  plainly 
printed  in  large  type,  and  copies  for  the  use  of  the  public  shall  be 
posted  in  two  public  and  conspicuous  places,  in  every  depot,  station,  or 
office  of  such  carrier  where  passengers  or  freight,  respectively,  are  re- 
ceived for  transportation,  in  such  form  that  they  shall  be  accessible  to 
the  public  and  can  be  conveniently  inspected." 

"Any  common  carrier  subject  to  the  provisions  of  this  act  receiving 
freight  in  the  United  States  to  be  carried  through  a  foreign  country  to 
any  place  in  the  United  States  shall  also  in  like  manner  print  and  keep 
open  to  public  inspection,  at  every  depot  or  office  where  such  freight 
is  received  for  shipment,  schedules  showing  the  through  rates  estab- 
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lished  and  charged  by  such  common  carrier  to  all  points  in  the  United 
States  beyond  the  foreign  country  to  which  it  accepts  freight  for  ship- 
ment; and  any  freight  shipped  from  the  United  States  through  a  for- 
eign country  into  the  United  States,  the  through  rate  on  which  shall 
not  have  been  made  public  as  required  by  this  act,  shall,  before  it  is 
admitted  into  the  United  States  from  said  foreign  country,  be  subject 
to  customs  duties  as  if  said  freight  were  of  foreign  production;  and  any 
law  in  conflict  with  this  section  is  hereby  repealed." 

"No  advance  shall  be  made  in  the  rates,  fares,  and  charges  which 
have  been  established  and  published  as  aforesaid  by  any  common  car- 
rier in  compliance  with  the  requirements  of  this  section,  except  after 
ten  days'  public  notice,  which  shall  plainly  state  the  changes  proposed 
to  be  made  in  the  schedule  then  in  force,  and  the  time  when  the  in- 
creased rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed 
changes  shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly 
indicated  upon  the  schedules  in  force  at  the  time  and  kept  open  to 
public  inspection.  Reductions  in  such  published  rates,  fares,  or  charges 
shall  only  be  made  after  three  days'  previous  public  notice,  to  be  given 
in  the  same  manner  that  notice  of  an  advance  in  rates  must  be  given." 
"And  when  any  such  common  carrier  shall  have  established  and  pub- 
lished its  rates,  fares,  and  charges  in  compliance  with  the  provisions  of 
this  section,  it  shall  be  unlawful  for  such  common  carrier  to  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  the  transportation  of  passengers  or  property,  or  for 
any  services  in  connection  therewith,  than  is  specified  in  such  published 
schedule  of  rates,  fares,  and  charges  as  may  at  the  time  be  in  force." 

"Every  common  carrier  subject  to  the  provisions  of  this  act  shall  file 
with  the  Commission  hereinafter  provided  for  copies  of  its  schedules 
of  rates,  fares,  and  charges  which  have  been  established  and  published 
in  compliance  with  the  requirements  of  this  section,  and  shall  promptly 
notify  said  Comsission  of  all  changes  made  in  the  same.  Every  such 
common  carrier  shall  also  file  with  said  Commission  copies  of  all  con- 
tracts, agreements,  or  arrangements  with  other  common  carriers  in  rela- 
tion to  any  traflic  affected  by  the  provisions  of  this  act  to  which  it  may 
be  a  party.  And  in  cases  where  passengers  and  freight  pass  over  con- 
tinuous lines  or  routes  operated  by  more  than  one  common  carrier,  and 
the  several  common  carriers  operating  such  lines  or  routes  establish 
joint  tariffs  of  rates  or  fares  or  charges  for  such  continuous  lines  or 
routes,  copies  of  such  joint  tariffs  shall  also,  in  like  manner,  be  filed 
with  said  Commission.  Such  joint  rates,  fares,  and  charges  on  such 
continuous  lines  so  filed  as  aforesaid  shall  be  made  public  by  such  com- 
mon carriers  when  directed  by  said  Commission,  in  so  far  as  may,  in 
the  judgment  of  the  Commission,  be  deemed  practicable;  and  said  Com- 
mission shall  from  time  to  time  prescribe  the  measure  of  publicity 
which  shall  be  given  to  such  rates,  fares,  and  charges,  or  to  such  part 
of  them  as  it  may  deem  it  practicable  for  such  common  carriers  to 
publish,  and  the  places  in  which  they  shall  be  published." 
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"No  advance  shall  be  made  in  joint  rates,  fares,  and  charges,  shown 
upon  joint  tariffs,  except  after  ten  days'  notice  to  the  Commission,  which 
shall  plainly  state  the  changes  proposed  to  be  made  in  the  schedule  then 
in  force,  and  the  time  when  the  increased  rates,  fares,  or  charges  will 
go  into  effect.  No  reduction  shall  be  made  in  joint  rates,  fares,  and 
charges,  except  after  three  days'  notice,  to  be  given  to  the  Commission 
as  is  above  provided  in  the  case  of  an  advance  of  joint  rates.  The  Com- 
mission may  make  public  such  proposed  advances,  or  such  reductions, 
in  such  manner  as  may,  in  its  judgment,  be  deemed  practicable,  and 
may  prescribe  from  time  to  time  the  measure  of  publicity  which  com- 
mon carriers  shall  give  to  advances  or  reductions  in  joint  tariffs." 

"It  shall  be  unlawful  for  any  common  carrier,  party  to  any  joint  tariff, 
to  charge,  demand,  collect,  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  the  transportation  of  persons  or  prop- 
erty, or  for  any  services  in  connection  therewith,  between  any  points  as 
to  which  a  joint  rate,  fare,  or  charge  is  named  thereon  than  is  specified 
in  the  schedule  filed  with  the  Commission  in  force  at  the  time." 

"The  Commission  may  determine  and  prescribe  the  form  in  which  the 
schedules  required  by  this  section  to  be  kept  open  to  public  inspection 
shall  be  prepared  and  arranged,  and  may  change  the  form  from  time  to 
time  as  shall  be  found  expedient" 

"If  any  such  common  carrier  shall  neglect  or  refuse  to  file  or  publish 
its  schedules  or  tariffs  of  rates,  fares,  and  charges  as  provided  in  this 
section,  or  any  part  of  the  same,  such  common  carrier  shall,  in  addition 
to  other  penalties  herein  prescribed,  be  subject  to  a  writ  of  mandamus, 
to  be  issued  by  any  circuit  court  of  the  United  States  in  the  Judicial 
district  wherein  the  principal  office  of  said  common  carrier  is  situated 
or  wherein  such  offense  may  be  committed,  and  if  such  common  carriei 
be  a  foreign  corporation  in  the  judicial  circuit  wherein  such  common 
carrier  accepts  traffic  and  has  an  agent  to  perform  such  service,  to  com- 
pel compliance  with  the  aforesaid  provisions  of  this  section;  and  such 
writ  shall  issue  in  the  name  of  the  people  of  the  United  States,  at  the 
relation  of  the  Commissioners  appointed  under  the  provisions  of  this 
act;  and  the  failure  to  comply  with  its  requirements  shall  be  punish- 
able as  and  for  a  contempt;  and  the  said  Commissioners,  as  complain- 
ants, may  also  apply,  in  any  such  circuit  court  of  the  United  States,  for 
a  writ  of  injunction  against  such  common  carrier,  to  restrain  such 
common  carrier  from  receiving  or  transporting  property  among  the 
several  States  and  Territories  of  the  United  States,  or  between  the 
United  States  and  adjacent  foreign  countries,  or  between  ports  of  trans- 
shipment and  of  entry  and  the  several  States  and  Territories  of  the 
United  States,  as  mentiond  in  the  first  section  of  this  act,  until  such 
common  carrier  shall  have  complied  with  the  aforesaid  provisions  of 
this  section  of  this  act.]" 

"Section  7.  That  it  shall  be  unlawful  for  any  common  earner  sub- 
ject to  the  provisions  of  this  act  to  enter  into  any  combination,  contract, 
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or  agreement,  expressed  or  implied,  to  prevent,  by  cliange  of  time 
schedule,  carriage  in  different  cars,  or  by  other  means  or  devices,  the 
carriage  of  freights  from  being  continuous  from  the  place  of  shipment 
to  the  place  of  destination ;  and  no  break  of  bulk,  stoppage,  or  inter- 
ruption made  by  such  common  carrier  shall  prevent  the  carriage  of 
freights  from  being  and  being  treated  as  one  continuous  carriage  from 
the  place  of  shipment  to  the  place  of  destination,  unless  such  break, 
stoppage,  or  interruption  was  made  in  good  faith  for  some  necessary 
purpose,  and  without  any  intent  to  avoid  or  unnecessarily  interrupt 
such  continuous  carriage  or  to  evade  any  of  the  provisions  of  this  act." 

"Section  8.  That  in  case  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any 
act,  matter,  or  thing  in  this  act  prohibited  or  declared  to  be  unlawful, 
or  shall  omit  to  do  any  act,  matter,  or  thing  in  this  act  required  to  be 
done,  such  common  carrier  shall  be  liable  to  the  person  or  persons 
injured  thereby  for  the  full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  provisions  of  this  act,  together  with 
a  reasonable  comisel  or  attorney's  fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and  collected 
as  part  of  the  costs  in  the  case." 

"Section  9.  That  any  person  or  persons  claiming  to  be  damaged 
by  any  common  carrier  subject  to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Conunission  as  hereinafter  provided  for,  or  maj' 
bring  suit  in  his  or  their  own  behalf  for  the  recovery  of  the  damages 
for  which  such  common  carrier  may  be  liable  under  the  provisions 
of  this  act,  in  any  district  or  circuit  court  of  the  United  States  of  com- 
petent jurisdiction;  but  such  person  or  persons  shall  not  have  the  right 
to  pursue  both  of  said  remedies,  and  must  in  each  case  elect  which  one 
of  the  two  methods  of  procedure  herein  provided  for  he  or  they  will 
adopt.  In  any  such  action  brought  for  the  recovei-y  of  damages  the 
court  before  which  the  same  shall  be  pending  may  compel  any  director, 
officer,  receiver,  trustee,  or  agent  of  the  corporation  or  company  de- 
fendant in  such  suit  to  attend,  appear,  and  testify  in  such  case,  and 
may  compel  the  production  of  the  books  and  papers  of  such  corporation 
or  company  party  to  any  such  suit ;  the  claim  that  any  such  testimony 
or  evidence  may  tend  to  criminate  the  person  giving  such  evidence  shall 
not  excuse  such  witness  from  testifying,  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the  trial  of  any  criminal 
proceeding." 

"Section  10.  That  any  common  carrier  subject  to  the  provisions 
of  this  act,  or,  whenever  such  common  carrier  is  a  corporation,  any 
director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  per- 
son, acting  for  or  employed  by  such  corporation,  who,  alone  or  with  any 
other  corporation,  company,  person,  or  party,  shall  wilfully  do  or  cause 
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to  be  done,  or  shall  willingly  suffer  or  permit  to  be  done,  any  act, 
matter,  or  thing  in  this  act  prohibited  or  declared  to  be  milawful,  or 
who  shall  aid  or  abet  therein,  or  shall  wilfully  omit  or  fail  to  do  any 
act,  matter,  or  thing  in  this  act  required  to  be  done,  or  shall  cause  or 
willingly  suffer  or  permit  any  act,  matter,  or  thing  so  directed  or 
required  by  this  act  to  be  done  not  to  be  so  done,  or  shall  aid  or  abet 
any  such  ommission  or  failure,  or  shall  be  guilty  of  any  infraction  of 
this  act,  or  shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof  in  any  district  court  of 
the  United  States  within  the  jurisdiction  of  which  such  offense  was 
committed,  be  subject  to  a  fine  of  not  to  exceed  five  thousand  dollars 
for  each  offense :  Provided,  That  if  the  offense  for  which  any  person 
shall  be  convicted  as  aforesaid  shall  be  an  unlawful  discrimination  in 
rates,  fares,  or  charges,  for  the  transportation  of  passengers  or  prop- 
erty, such  person  shall,  in  addition  to  the  fine  hereinbefore  provided 
for,  be  liable  to  imprisonment  in  the  penitentiaiy  for  a  term  of  not 
exceeding  two  years,  or  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court." 

"Any  common  carrier  subject  to  the  provisions  of  this  act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  officer  or  agent  thereof, 
or  any  person  acting  for  or  employed  by  such  corporation,  who,  by 
means  of  false  billing,  false  classification,  false  weighing,  or  false 
report  of  weight,  or  by  any  other  device  or  means,  shall  knowingly 
and  wilfully  assist,  or  shall  willingly  suffer  or  permit,  any  person  or 
persons  to  obtain  transportation  for  property  at  less  than  the  regular 
rates  then  established  and  in  force  on  the  line  of  transportation  of  such 
common  carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  in  any  court  of  the  United  States  of  competent 
jurisdiction  within  the  district  in  which  such  offense  was  committed,  be 
subject  to  a  fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court,  for  each  offense." 

"Any  person  and  any  officer  or  agent  of  any  corporation  or  company 
who  shall  deliver  property  for  transportation  to  any  common  carrier, 
subject  to  the  provisions  of  this  act,  or  for  whom  as  consignor  or  con- 
signee any  such  cari'ier  shall  transi^ort  proj^erty,  who  shall  knowingly 
and  wilfully,  by  false  billing,  false  classification,  false  weighing,  false 
representation  of  the  contents  of  the  package,  or  false  report  of  weight, 
or  by  any  other  device  or  means,  whether  with  or  without  the  consent 
or  connivance  of  the  carrier,  its  agent  or  agents,  obtain  transportation 
for  such  property  at  less  than  the  regular  rates  then  established  and  in 
force  on  the  line  of  transportation,  shall  be  deemed  guilty  of  fraud, 
which  is  hereby  declared  to  be  a  misdemeanor,  and  shall,  upon  conviction 
thereof  in  any  court  of  the  United  States  of  competent  jurisdiction 
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within  the  district  in  Avhich  such  offense  was  committed,  be  subject  for 
each  offense  to  a  fine  of  not  exceeding  five  thousand  dollars  or  imprison- 
ment in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or 
both,  in  the  discretion  of  the  court." 

"If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation 
or  company,  shall,  by  paj^ment  of  money  or  other  thing  of  value,  solici- 
tation, or  otherwise,  induce  any  common  carrier  subject  to  the  provi- 
sions of  this  act,  or  any  of  its  officers  or  agents,  to  discriminate  un- 
justly in  his,  its,  or  their  favor  as  against  any  other  consignor  or  con- 
signee in  the  transportation  of  property,  or  shall  aid  or  abet  any  com- 
mon carrier  in  any  such  unjust  discrimination,  such  person  or  such 
officer  or  agent  of  such  corporation  or  company  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  to  a  fine  of  not  exceeding 
five  thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a  term 
of  not  exceeding  tAvo  years,  or  both,  in  the  discretion  of  the  court, 
for  each  offense ;  and  such  ^lerson,  corporation,  or  company  shall  also, 
together  with  said  common  carrier,  be  liable,  jointly  or  severally,  in 
an  action  on  the  case  to  be  brought  by  any  consignor  or  consignee  dis- 
criminated against  in  any  court  of  the  United  States  of' competent 
jurisdiction  for  all  damages  caused  by  or  resulting  therefrom." 

"Sectiox  11.  That  a  commission  is  hereby  created  and  established 
to  be  knoAvn  as  the  Interstate  Commerce  Commission,  which  shall  be 
composed  of  five  Commissioners,  who  shall  be  appointed  by  the  Presi- 
dent, by  and  wdth  the  adA-ice  and  consent  of  the  Senate.  The  Commis- 
sioners first  appointed  under  this  act  shall  contmue  in  office  for  the 
term  of  two,  three,  four,  five,  and  six  j^ears,  respectively,  from  the 
first  day  of  January,  anno  Domini  eighteen  hundred  and  eighty-seven, 
the  term  of  each  to  be  designated  by  the  President ;  but  their  successors 
shall  be  appointed  for  terms  of  six  years,  except  that  any  person  chosen 
to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  time  of 
the  Commissioner  whom  he  shall  succeed.  Any  Commissioner  may  be 
removed  by  the  President  for  inefficiency,  neglect  of  duty,  or  mal- 
feasance in  office.  Not  more  than  three  of  the  Commissioners  shall  be 
appointed  from  the  same  political  party.  No  person  in  the  employ  of 
or  holding  any  official  relation  to  any  common  carrier  subject  to  the 
provisions  of  this  act,  or  owning  stock  or  bonds  thereof,  or  who  is 
in  any  manner  pecuniarily  interested  therein,  shall  enter  upon  the  duties 
of  or  hold  such  office.  Said  Commissioners  shall  not  engage  in  any 
other  business,  vocation,  or  employment.  No  vacancy  in  the  Commis- 
sion shall  impair  the  right  of  the  remaining  Commissioners  to  exercise 
all  the  powers  of  the  Commission." 

"Section  12.     That  the  Commission  hereby  created  shall  have  author- 
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i(y  to  inquire  into  the  management  of  the  business  of  all  common  car- 
riers subject  to  the  provisions  of  this  act,  and  shall  keep  itself  informed 
as  to  the  manner  and  method  in  which  the  same  is  conducted,  and  shall 
have  the  right  to  obtain  from  such  common  eari'iers  full  and  complete 
information  necessary  to  enable  the  Commission  to  perform  the  duties 
and  carry  out  the  objects  for  which  it  was  created ;  and  the  Commis- 
sion is  hereby  authorized  and  required  to  execute  and  enforce  the  pro- 
visions of  this  act;  and,  upon  the  request  of  the  Commission,  it  shall  be 
the  duty  of  any  district  attorney  of  the  United  States  to  whom  the  Com- 
mission may  apply  to  institute  in  the  proper  court  and  to  prosecute 
under  the  direction  of  the  Attorney-General  of  the  United  States  all 
necessaiy  proceedings  for  the  enforcement  of  the  provisions  of  this  act 
and  for  the  punishment  of  all  violations  thereof,  and  the  costs  and 
expenses  of  such  prosecution  shall  be  paid  out  of  the  appropriation 
for  the  expenses  of  the  courts  of  the  United  States;  and  for  the  pur- 
poses of  this  act  the  Commission  shall  have  power  to  require,  by  sub- 
poena, the  attendance  and  testimony  of  witnesses  and  the  production  of 
all  books,  papers,  tariffs,  contracts,  agreements,  and  documents  relating 
to  any  matter  under  investigation." 

"Such  attendance  of  witnesses,  and  the  production  of  such  document- 
ary evidence,  may  be  required  from  any  place  in  the  United  States,  at 
any  designated  place  of  hearing.  And  in  case  of  disobedience  to  a 
subpoena  the  Commission,  or  any  party  to  a  proceeding  before  the  Com- 
mission, may  invoke  the  aid  of  any  court  of  the  United  States  in  re- 
quiring the  attendance  and  testimony  of  witnesses  and  the  production 
of  books,  papers,  and  documents  under  the  provisions  of  this  section." 

"And  any  of  the  circuit  courts  of  the  United  States  within  the  juris- 
diction of  which  such  inquiry  is  carried  on  may,  in  case  of  contumacy 
or  refusal  to  obey  a  subpoena  issued  to  any  common  carrier  subject  to 
the  provisions  of  this  act,  or  other  person,  issue  an  order  requiring 
such  common  carrier  or  other  person  to  appear  before  said  Commission 
(and  produce  books  and  papers  if  so  ordered)  and  give  evidence 
touching  the  matter  in  question :  and  any  failure  to  obey  such  order 
of  the  court  may  be  punished  by  such  court  as  a  contempt  thereof. 
The  claim  that  any  such  testimony  or  evidence  may  tend  to  criminate 
the  person  giving  such  evidence  shall  not  excuse  such  witness  from 
testifying;  but  such  evidence  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding." 

"The  testimony  of  any  witness  may  be  taken,  at  the  instance  of  a 
party  in  any  proceeding  or  investigation  depending  before  the  Com- 
mission, by  deposition,  at  any  time  after  a  cause  or  proceeding  is  at 
issue  on  petition  and  answer.  The  Commission  may  also  order  testi- 
mony to  be  taken  by  deposition  in  any  proceeding  or  investigation 
pending  before  it,  at  any  stage  of  such  proceeding  or  investigation. 
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Such  depositions  may  be  taken  before  any  judge  of  any  court  of  the 
United  States,  or  any  commissioner  of  a  circuit,  or  any  clerk  of  a 
district  or  circuit  court,  or  any  chancellor,  justice,  or  judge  of  a  su- 
preme or  superior  court,  mayor  or  chief  magistrate  of  a  city,  judge  of 
a  county  court,  or  court  of  common  pleas  of  any  of  the  United  States, 
or  any  notary  public,  not  being  of  counsel  or  attorney  to  either  of  the 
parties,  nor  interested  in  the  event  of  the  proceeding  or  investigation. 
Reasonable  notice  must  first  be  given  in  writing  by  the  party  or  his 
attorney  proposing  to  take  such  deposition  to  the  opposite  party  or 
his  attorney  of  record,  as  either  may  be  nearest,  which  notice  shall  state 
the  name  of  the  witness  and  the  time  and  place  of  the  taking  of  his 
deposition.  Any  person  may  be  compelled  to  appear  and  depose,  and 
to  produce  documentary  evidence,  in  the  same  manner  as  witnesses  may 
be  compelled  to  appear  and  testify  and  produce  documentaiy  evidence 
before  the  Commission  as  hereinbefore  provided." 

"Every  person  deposing  as  herein  provided  shall  be  cautioned  and 
sworn  (or  affirm,  if  he  so  request)  to  testify  the  whole  truth,  and  shall 
be  carefully  examined.  His  testimony  shall  be  reduced  to  writing  by 
the  magistrate  taking  the  deposition,  or  under  his  direction,  and  shall, 
after  it  has  been  reduced  to  wi'iting,  be  subscribed  by  the  deponent." 

"If  a  witness  whose  testimony  may  be  desired  to  be  taken  by  deposi- 
tion be  in  a  foreign  country,  the  deposition  may  be  taken  before  an 
officer  or  person  designated  by  the  Commission,  or  agreed  upon  by  the 
parties  by  stipulation  in  writing  to  be  filed  with  the  Commission.  All 
depositions  must  be  promptly  filed  with  the  Commission." 

"Witnesses  whose  depositions  are  taken  pursuant  to  this  act,  and  the 
magistrate  or  other  officer  taking  the  same,  shall  severally  be  entitled 
to  the  same  fees  as  are  paid  for  like  serAdces  in  the  courts  of  the  United 
States." 

"Section  13.  That  any  person,  firm,  corporation,  or  association,  or 
any  mercantile,  agricultural,  or  raanufacturhig  society,  or  any  body 
politic  or  municipal  organization  complaining  of  anything  done  or 
omitted  to  be  done  by  any  common  carrier  subject  to  the  provisions  of 
this  act  in  contravention  of  the  provisions  thereof,  may  apply  to  said 
Commission  by  petition,  which  shall  briefly  state  the  facts;  whereupon 
a  statement  of  the  charges  thus  made  shall  be  forwarded  by  the  Com- 
mission to  such  common  carrier,  who  shall  be  called  upon  to  satisfy  the 
complaint  or  to  answer  the  same  in  writing  within  a  reasonable  time, 
to  be  specified  by  the  Commission.  If  such  common  carrier,  within 
the  time  specified,  shall  make  reparation  for  the  injury  alleged  to 
have  been  done,  said  carrier  shall  be  relieved  of  liability  to  the  com- 
plainant only  for  the  particular  violation  of  law  thus  complained  of. 
If  such  carrier  shall  not  satisfy  the  complaint  within  the  time  specified, 
or  there  shall  appear  to  be  any  reasonable  ground  for  investigating  said 
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complaint,  it  shall  be  the  duty  of  the  Coniniission  to  investigate  the 
matters  complained  of  in  such  manner  and  by  such  means  as  it  shall 
deem  proper," 

''Said  Commission  shall  in  like  manner  investigate  any  complaint 
forwarded  by  the  railroad  commissioner  or  railroad  commission  of  any 
State  or  Territory,  at  the  request  of  such  commissioner  or  commission, 
and  may  institute  any  inquiry  on  its  own  motion  in  the  same  manner 
and  to  the  same  effect  as  though  complaint  had  been  made." 

"No  complaint  shall  at  any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant." 

"Section  14.  That  whenever  an  investigation  shall  be  made  by  said 
Commission,  it  shall  be  its  duty  to  make  a  report  in  writing  in  respect 
thereto,  which  shall  state  the  conclusions  of  the  Commission,  together 
with  its  decision,  order,  or  requirement  in  the  premises;  and  in  case 
damages  are  awarded  such  report  shall  include  the  findings  of  fact  on 
which  the  award  is  made." 

"All  reports  of  investigations  made  by  the  Commission  shall  be  en- 
terered  of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party 
who  may  have  complained,  and  to  any  common  carrier  that  may  have 
been  complained  of." 

"The  Commission  may  provide  for  the  publication  of  its  reports 
and  decisions  in  such  form  and  manner  as  may  be  best  adapted  for 
public  information  and  use,  and  such  authorized  publications  shall  be 
''competent  evidence  of  the  reports  and  decisions  of  the  Commission 
therein  contained  in  all  courts  of  the  United  States  and  of  the  several 
States  without  any  further  proof  or  authentication  thereof.  The  Com- 
mission may  also  cause  to  be  jDrinted  for  early  distribution  its  annual 
reports." 

Section  14  was  originally  as  follows: 

"[Section  14.  That  whenever  an  investigation  shall  be  made  by  said 
Commission,  it  shall  be  its  duty  to  make  a  report  in  writing  in  respect 
thereto,  which  shall  include  the  findings  of  fact  upon  which  the  con- 
clusions of  the  Commission  are  based,  together  with  its  recommendation 
as  to  what  reparation,  if  any,  should  be  made  by  the  common  carrier 
to  any  party  or  parties  who  may  be  found  to  have  been  injured;  and 
such  findings  so  made  shall  thereafter,  in  all  judicial  proceedings,  be 
deemed  prima  facie  evidence  as  to  each  and  every  fact  found. 

"All  reports  of  investigations  made  by  the  Commission  shall  be  en- 
tered of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party  who 
may  have  complained,  and  to  any  common  carrier  that  may  have  been 
complained  of. 

"The  Commission  may  provide  for  the  publication  of  its  reports  and 
decisions  in  such  form  and  manner  as  may  be  best  adapted  for  public 
Information  and  use,  and  such  authorized  publications  shall  be  compe- 
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tent  evidence  of  the  reports  and  decisions  of  the  Commission  therein 
contained,  in  all  courts  of  the  United  States,  and  of  the  several  States, 
without  any  further  proof  or  authentication  thereof.  The  Commission 
may  also  cause  to  be  printed  for  early  distribution  its  annual  reports.]" 

"Section  15.     That  the  Commission  is  authorized  and  empowered, 
and  it  shall  be  its  duty,  whenever,  after  full  hearing  upon  a  complamt 
made  as  provided  in  section  thirteen  of  this  Act,  or  upon  complaint 
of  any  common  carrier,  it  shall  be  of  the  opinion  that  any  of  the 
rates,  or  charges  whatsoever,  demanded,  charged,  or  collected  by  any 
common  carrier  or  carriers,  subject  to  the  provisions  of  this  Act,  for  the 
transportation  of  persons  or  property  as  defined  in  the  first  section 
of  this  Act,  or  that  any  regulations  or  practices  whatsoever  of  such 
carrier  or  carriers  affecting  such  rates  are  unjust  or  unreasonable,  or 
unjustly  discriminatory,  or  unduly  preferential  or  prejudicial,  or  other- 
wise in  violation  of  any  of  the  provisions  of  this  Act,  to  determine 
and   prescribe   what   will   be   the   just   and   reasonable   rate   or   rates, 
charge  or  charges,  to  be  thereafter  observed  in  such  case  as  the  maxi- 
mum to  be  charged;  and  what  regulation  or  practice  in  respect  to  such 
transportation  is  just,  fair,  and  reasonable  to  be  thereafter  followed; 
and  to  make  an  order  that  the  carrier  shall  cease  and  desist  from  such 
violation,  to  the  extent  to  which  the  Commission  find  the  same  to  exist, 
and  shall  not  thereafter  publish,  demand,  or  collect  any  rate  or  charge 
for  such  transportation  in  excess  of  the  maximum  rate  or  charge  so 
prescribed,   and   shall  conform  to  the  regulation   or  practice   so  pre- 
scribed.   All  orders  of  the  Commission,  except  orders  for  the  payment 
of  money,  shall  take  effect  within  such  reasonable  time,  not  less  than 
thirty  days,  and  shall  continue  in  force  for  such  period  of  time,  not 
exceeding  two  years,  as  shall  be  prescribed  in  the  order  of  the  Com- 
mission, unless  the  same  shall  be  suspended  or  modified  or  set  aside  by 
the  Commission  or  be  suspended  or  set  aside  by  a  court  of  competent 
jurisdiction.     Whenever  the  carrier  or  carriers,  in  obedience  to  such 
order  of  the  Commission  or  otherwise,  in  respect  to  joint  rates,  fares, 
or  charges,  shall  fail  to  agree  among  themselves  upon  the  apportion- 
ment or  division  thereof,  the  Commission  may  after  hearing  make  a 
supplemental  order  prescribing  the  just  and  reasonable  proportion  of 
such  johit  rate  to  be  received  by  each  carrier  party  thereto  which  order 
shall  take  effect  as  a  part  of  the  original  order." 

"The  Commission  may  also,  after  hearing  on  a  complaint,  establish 
through  routes  and  joint  rates  as  the  maximum  to  be  charged  and  pre- 
scribe the  division  of  such  rates  as  hereinbefore  provided,  and  the  terms 
and  conditions  under  which  such  through  routes  shall  be  operated,  when 
that  may  be  necessary  to  give  effect  to  any  provision  of  this  Act,  and 
the  can-iers  complained  of  have  refused  or  neglected  to  voluntarily  es- 
tablish such  through  routes  and  joint  rates,  j^rovided  no  reasonable  or 
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satisfactory  through  route  exists,  and  this  provision  shall  apply  when 
one  of  the  connecting  carriers  is  a  water  line." 

''If  the  owner  of  property  transported  under  this  Act  directly  or 
indirectly  renders  any  service  connected  with  such  transportation,  or 
furnishes  any  instrumentality  used  therein,  the  charge  and  allowance 
therefor  shall  be  no  more  than  is  just  and  reasonable,  and  the  Commis- 
sion may,  after  hearing  on  a  complaint,  determine  what  is  a  reasonable 
charge  as  the  maximum  to  be  paid  by  the  carrier  or  carriers  for  the 
service  so  rendered  or  for  the  use  of  the  instrumentality  so  furnished, 
and  fix  the  same  by  appropriate  order,  which  order  shall  have  the  same 
force  and  effect  and  be  enforced  in  like  manner  as  the  orders  above 
provided  for  in  this  section." 

"The  foregomg  enumeration  of  powers  shall  not  exclude  any  power 
which  the  Commission  would  otherwise  have  in  the  making  of  an 
order  under  the  provisions  of  this  Act." 

Section  15  was  originally  as  follows: 

"[Section  15.  That  if  in  any  case  in  which  an  investigation  shall  be 
made  by  said  Commission  it  shall  be  made  to  appear  to  ttie  satisfaction 
of  the  Commission,  either  by  the  testimony  of  witnesses  or  other  evi- 
dence, that  anything  has  been  done  or  omitted  to  be  done  in  violation 
of  the  provisions  of  this  act,  or  of  any  law  cognizable  by  said  Commis- 
sion, by  any  common  carrier,  or  that  any  injury  or  damage  has  been 
sustained  by  the  party  or  parties  complaining,  or  by  other  parties  ag- 
grieved in  consequence  of  any  such  violation,  it  shall  be  the  duty  of  the 
Commission  to  forthwith  cause  a  copy  of  its  report  in  respect  thereto 
to  be  delivered  to  such  common  carrier,  together  with  a  notice  to  said 
common  carrier  to  cease  and  desist  from  such  violation,  or  to  make 
reparation  for  the  injury  so  found  to  have  been  done,  or  both,  within  a 
reasonable  time,  to  be  specified  by  the  Commission;  and  if,  within  the 
time  specified,  it  shall  be  made  to  appear  to  the  Commission  that  such 
common  carrier  has  ceased  from  such  violation  of  law,  and  has  made 
reparation  for  the  injury  found  to  have  been  done,  in  compliance  with 
the  report  and  notice  of  the  Commission,  or  to  the  satisfaction  of  the 
party  complaining,  a  statement  to  that  effect  shall  be  entered  of  record 
by  the  Commission,  and  the  said  common  carrier  shall  thereupon  be 
relieved  from  further  liability  or  penalty  for  such  particular  violation 
of  law.]" 

"Section  16.  That  if,  after  hearing  on  a  complaint  made  as  pro- 
vided in  section  thirteen  of  this  Act,  the  Commission  shall  determine 
that  any  party  complainant  is  entitled  to  an  award  of  damages  under 
the  provisions  of  this  Act  for  a  violation  thereof,  the  Commissipn  shall 
make  an  order  directing  the  carrier  to  pay  to  the  complainant  the  sum 
to  which  he  is  entitled  on  or  before  a  day  named." 

"If  a  carrier  does  not  comply  Avith  an  order  for  the  payment  of 
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money  within  the  time  limit  in  such  order,  the  complainant,  or  any 
person  for  whose  benefit  such  order  was  made,  may  file  in  the  circuit 
court  of  the  United  States  for  the  district  in  which  he  resides  or  in 
which  is  located  the  principal  operating  office  of  the  carrier,  or  through 
which  the  road  of  the  carrier  runs,  a  petition  setting  forth  briefly  the 
causes  for  which  he  claims  damages,  and  the  order  of  the  Commission 
in  the  premises.  Such  suit  shall  proceed  in  all  respects  like  other  civil 
suits  for  damages,  except  that  on  the  trial  of  such  suit  the  findings 
and  order  of  the  Commission  shall  be  prima  facie  evidence  of  the  facts 
therein  stated,  and  except  that  the  petitioner  shall  not  be  liable  for 
costs  in  the  circuit  court  nor  for  costs  at  any  subsequent  stage  of  the 
proceedings  unless  they  accrue  upon  his  appeal.  If  the  petitioner  shall 
finally  prevail  he  shall  be  allowed  a  reasonable  attorney's  fee,  to  be 
taxed  and  collected  as  a  part  of  the  costs  of  the  suit.  All  complaints 
for  the  recovery  of  damages  shall  be  filed  with  the  Commission  withm 
two  years  from  the  time  the  cause  of  •  action  accrues,  and  not  after, 
and  a  petition  for  the  enforcement  of  an  order  for  the  payment  of 
money  shall  be  filed  in  the  circuit  court  within  one  year  from  the  date 
of  the  order,  and  not  after:  Provided,  That  claims  accrued  prior  to 
the  passage  of  this  act  may  be  presented  within  one  year." 

"In  such  suits  all  parties  in  whose  favor  the  Commission  may  have 
made  an  award  for  damages  by  a  single  order  may  be  joined  as  plain- 
tiffs, and  all  of  the  carriers  parties  to  such  order  awarding  such  dam- 
ages may  be  joined  as  defendants,  and  such  suit  may  be  maintained  by 
such  joint  plaintiffs  and  against  such  joint  defendants  in  any  district 
where  any  one  of  such  joint  plaintiffs  could  maintain  such  suit  against 
any  one  of  such  joint  defendants;  and  service  of  process  against  any 
one  of  such  defendants  as  may  not  be  found  in  the  district  where  the 
suit  is  brought  may  be  made  in  any  district  where  such  defendant  car- 
rier has  its  principal  operating  office.  In  case  of  such  joint  suit  the 
recovery,  if  any,  may  be  by  judgment  in  favor  of  any  one  of  such 
plaintiffs,  against  the  defendant  found  to  be  liable  to  such  plaintiff." 

"Every  order  of  the  Commission  shall  be  forthwith  served  by  mailing 
to  any  one  of  the  principal  officers  or  agents  of  the  carrier  at  his  usual 
place  of  business  a  copy  thereof;  and  the  registry  mail  receipt  shall  be 
prima  facie  evidence  of  the  receipt  of  such  order  by  the  carrier  in  due 
course  of  mail." 

"The  Commission  shall  be  authorized  to  suspend  or  modify  its  orders 
upon  such  notice  and  in  such  manner  as  it  shall  deem  proper." 

"It  shall  be  the  duty  of  every  common  carrier,  its  agents  and  em- 
ployees, to  observe  and  comply  with  such  orders  so  long  as  the  same 
shall  remain  in  effect." 

"Any  carrier,  any  officer,  representative,  or  agent  of  a  carrier,  or 
any  receiver,  trustee,  lessee,  or  agent  of  eitlier  of  them,  who  knowingly 


592  THE  LAW   OF   CARRIERS.  [§  523, 

fails  or  neglects  to  obey  any  order  made  under  the  provisions  of  section 
fifteen  of  this  Act,  shall  forfeit  to  the  United  States  the  sum  of  five 
thousand  dollars  for  each  offense.  Every  distinct  violation  shall  be  a 
separate  offense,  and  in  case  of  a  continuing  violation  each  day  shall 
be  deemed  a  separate  offense." 

"The  forfeiture  provided  for  in  this  Act  shall  be  payable  into  the 
Treasury  of  the  United  States,  and  shall  be  recoverable  in  a  civil  suit 
in  the  name  of  the  United  States,  brought  in  the  district  where  the  car- 
rier has  its  principal  operatmg  office,  or  in  any  district  through  which 
the  road  of  the  carrier  runs." 

"It  shall  be  the  duty  of  the  various  district  attorneys,  under  the 
direction  of  the  Attorney-General  of  the  United  States,  to  prosecute 
for  the  recovery  of  forfeitures.  The  costs  and  expenses  of  such  prose- 
cution shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the 
courts  of  the  United  States.  The  Commission  may,  with  the  consent 
of  the  Attorney-General,  employ  special  counsel  in  any  proceedmg 
under  this  Act,  paying  the  expenses  of  such  employment  out  of  its 
own  appropriation." 

"If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Commis- 
sion, other  than  for  the  payment  of  money,  while  the  same  is  in  effect, 
any  party  injured  thereby,  or  the  Commission  in  its  jown  name,  may 
apply  to  the  circuit  court  in  the  district  where  such  carrier  has  its  prin- 
cipal operating  office,  or  in  which  the  violation  or  disobedience  of  such 
order  shall  happen;  for  an  enforcement  of  such  order.  Such  appli- 
cation shall  be  by  petition,  which  shall  state  the  substance  of  the  order 
and  the  respect  in  which  the  carrier  has  failed  of  obedience,  and  shall 
be  served  upon  the  carrier  in  such  manner  as  the  court  may  direct,  and 
the  court  shall  prosecute  such  inquiries  and  make  such  investigations, 
through  such  means  as  it  shall  deem  needful  in  the  ascertainment  of  the 
facts  at  issue  or  which  may  arise  upon  the  hearing  of  such  petition. 
If,  upon  such  hearing  as  the  court  may  determine  to  be  necessary,  it 
appears  that  the  order  was  regularly  made  and  duly  served,  and  that 
the  carrier  is  iii  disobedience  of  the  same,  the  court  shall  enforce  obe- 
dience to  such  order  by  writ  of  injunction,  or  other  proper  process, 
mandatoiy  or  othrewise,  to  restrain  such  carrier,  its  officers,  agents,  or 
i-epresentatives,  from  further  disobedience  of  such  order,  or  to  enjoin 
upon  it,  or  them,  obedience  to  the  same;  and  in  the  enforcement  of 
such  process  the  court  shall  have  those  powers  ordinarily  exercised  by 
it  in  compelling  obedience  to  its  writs  of  injunction  and  mandamus." 

"From  any  action  upon  such  petition  an  appeal  shall  lie  by  either 
party  to  the  Supreme  Court  of  the  United  States,  and  in  such  court  the 
case  shall  have  priority  in  hearing  and  determination  over  all  other 
causes  except  criminal  causes,  bnt  svich  appeal  shall  not  vacate  or  sus- 
pend the  order  appealed  from." 
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"The  venue  of  suits  brought  in  any  of  the  circuit  courts  of  the 
United  States  against  the  Commission  to  enjoin,  set  aside,  annul,  or 
suspend  any  order  or  requirements  of  the  Commission  shall  be  in  the 
district  where  the  carrier  against  whom  such  order  or  requirement  may 
have  been  made  has  its  principal  operating  office,  and  may  be  brought 
at  any  time  after  such  order  is  promulgated.  And  if  the  order  or 
requirement  has  been  made  against  two  or  more  carriers  then  in  the 
district  where  any  one  of  said  carriers  has  its  principal  operating  office, 
and  if  the  carrier  has  its  principal  operating  office  in  the  District  of 
Columbia  then  the  venue  shall  be  in  the  district  where  said  carrier  has 
its  principal  office;  and  jurisdiction  to  hear  and  determine  such  suits  is 
hereby  vested  in  such  courts.  The  provisions  of  'An  Act  to  expedite 
the  hearing-  and  determination  of  suits  in  equity,  and  so  forth,'  ap- 
proved February  eleventh,  nineteen  hundred  and  three,  shall  be,  and  are 
hereby,  made  applicable  to  all  such  suits,  including  the  hearing  on  an 
application  for  a  preliminary  injunction,  and  are  also  made  applicable 
to  any  proceeding  in  equity  to  enforce  any  order  or  requirement  of  the 
Commission,  or  any  of  the  provisions  of  the  Act  to  regulate  commerce 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all 
Acts  amendatoiy  thereof  or  suj^plemental  thereto.  It  shall  be  the  duty 
of  the  Attorney-General  in  every  such  case  to  file  the  certificate  pro- 
vided for  in  said  expediting  Act  of  February  eleventh,  nineteen  hundred 
and  three,  as  necessary  to  the  application  of  the  provisions  thereof, 
and  upon  appeal  as  therein  authorized  to  the  Supreme  Court  of  the 
United  States,  the  case  shall  have  in  such  court  priority  in  hearing 
and  determination  over  all  other  causes  except  erimmal  causes:  Pro- 
vided, That  no  injunction,  interlocutoiy  order  or  decree  suspending  or 
restraining  the  enforcement  of  an  order  of  the  Commission  shall  be 
granted  except  on  hearing  after  not  less  than  five  days'  notice  to  the 
Commission.  An  appeal  may  be  taken  from  any  interlocutory  order  or 
decree  granting  or  continuing  an  injunction  in  any  suit,  but  shall  lie 
only  to  the  Supreme  Court  of  the  United  States:  Provided  further, 
That  the  appeal  must  be  taken  within  thirty  days  from  the  entry  of 
such  order  or  decree  and  it  shall  take  precedence  in  the  appellate  court 
over  all  other  causes,  except  causes  of  like  character  and  criminal 
causes." 

"The  copies  of  schedules  and  tariffs  of  rates,  fares,  and  charges,  and 
of  all  contracts,  agreements,  or  arrangements  between  common  carriei-s 
filed  with  the  Commission  as  herein  provided,  and  the  statistics,  tables, 
and  figures  contained  in  the  annual  reports  of  carriers  made  to  the 
Commission,  as  required  by  the  provisions  of  this  Act,  shall  be  pre- 
served as  public  records  in  the  custody  of  the  secretary  of  the  Com- 
mission, and  shall  be  received  as  prima  facie  evidence  of  what  they 
purport  to  be  for  the  purpose  of  investigations  by  the  Commission  and 
38 
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in  all  judicial  proceedings;  and  copies  of  or  extracts  from  any  of 
said  schedules,  tariffs,  contracts,  ae:i'eements,  arrangements,  or  reports 
made  public  records  as  aforesaid,  certified  by  the  secretaiy  under  its 
seal,  shall  be  received  in  evidence  with  like  effect  as  tjie  originals." 

Section  16  originally  was  as  follows : 

"[Section  16.  That  whenever  any  common  carrier,  as  defined  in  and 
subject  to  the  provisions  of  this  act,  shall  violate,  or  refuse  or  neglect 
to  obey  or  perform  any  lawful  order  or  requirement  of  the  Commis- 
sion created  by  this  act,  not  founded  upon  a  controversy  requiring  a 
trial  by  jury,  as  provided  by  the  seventh  amendment  to  the  Constitu- 
tion of  the  United  States,  it  shall  be  lawful  for  the  Commission  or  for 
any  company  or  person  interested  in  such  order  or  requirement,  to 
apply  in  a  summary  way,  by  petition,  to  the  circuit  court  of  the  United 
States  sitting  in  equity  in  the  judicial  district  in  which  the  common 
carrier  complained  of  has  its  principal  office,  or  in  which  the  violation 
or  disobedience  of  such  order  or  requirement  shall  happen,  alleging 
such  violation  or  disobedience,  as  the  case  may  be;  and  the  said  court 
shall  have  power  to  hear  and  determine  the  matter,  on  such  short 
notice  to  the  common  carrier  complained  of  as  the  court  shall  deem 
reasonable;  and  such  notice  may  be  served  on  such  common  carrier, 
his  or  its  officers,  agents,  or  servants  in  such  manner  as  the  court  shall 
direct;  and  said  court  shall  proceed  to  hear  and  determine  the  matter 
speedily  as  a  court  of  equity,  and  without  the  formal  pleadings  and 
proceedings  applicable  to  ordinary  suits  in  equity,  but  in  such  manner 
as  to  do  justice  in  the  premises;  and  to  this  end  such  court  shall  have 
power,  if  it  think  fit,  to  direct  and  prosecute  in  such  mode  and  by 
such  persons  as  it  may  appoint,  all  such  inquiries  as  the  court  may 
think  needful  to  enable  it  to  form  a  just  judgment  in  the  matter  of 
such  petition;  and  on  such  hearing  the  findings  of  fact  in  the  report 
of  said  Commission  shall  be  prima  facie  evidence  of  the  matters  therein 
stated;  and  if  it  be  made  to  appear  to  such  court,  on  such  hearing 
or  on  report  of  any  such  person  or  persons,  that  the  lawful  order  or 
requirement  of  said  Commission  drawn  in  question  has  been  violated 
or  disobeyed,  it  shall  be  lawful  for  such  court  to  issue  a  writ  of  in- 
junction or  other  proper  process,  mandatory  or  otherwise,  to  restrain  such 
common  carrier  from  further  continuing  such  violation  or  disobedience 
of  such  order  or  requirement  of  said  Commission,  and  enjoining  obedi- 
ence to  the  same;  and  in  case  of  any  disobedience  of  any  such  writ  of 
injunction  or  other  proper  process,  mandatory  or  otherwise,  it  sKall 
be  lawful  for  such  court  to  issue  writs  of  attachment,  or  any  other 
process  of  said  court  incident  or  applicable  to  writs  of  injunction  or 
other  proper  process,  mandatory  or  otherwise,  against  such  common 
carrier,  and  if  a  corporation,  against  one  or  more  of  the  directors,  offi' 
cers,  or  agents  of  the  same,  or  against  any  owner,  lessee,  trustee,  re- 
ceiver, or  other  person  failing  to  obey  such  write  of  injunction,  or  other 
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proper  process,  mandatory  or  otherwise;  and  said  court  may,  if  it  shall 
think  fit,  make  an  order  directing  such  common  carrier  or  other  person 
so  disobeying  such  writ  of  injunction  or  other  proper  process,  manda- 
tory or  otherwise,  to  pay  such  sum  of  money,  not  exceeding  for  each 
carrier  or  person  in  default  the  sum  of  five  hundred  dollars  for  every 
day,  after  a  day  to  be  named  in  the  order,  that  such  carrier  or  other 
person  shall  fail  to  obey  such  injunction  or  other  proper  process, 
mandatory  or  otherwise;  and  such  moneys  shall  be  payable  as  the 
court  shall  direct,  either  to  the  party  complaining  or  into  court,  to 
abide  the  ultimate  decision  of  the  court,  or  into  the  Treasury;  and 
payment  thereof  may,  without  prejudice  to  any  other  mode  of  recover- 
ing the  same,  be  enforced  by  attachment  or  order  in  the  nature  of  a 
writ  of  execution,  in  like  manner  as  if  the  same  had  been  recovered 
by  a  final  decree  in  personam  in  such  court.  When  the  subject  in  dis- 
pute shall  be  of  the  value  of  two  thousand  dollars  or  more,  either  party 
to  such  proceeding  before  said  court  may  appeal  to  the  Supreme  Court 
of  the  United  States,  under  the  same  regulations  now  provided  by  law 
in  respect  of  security  for  such  appeal;  but  such  appeal  shall  not  op- 
erate to  stay  or  supersede  the  order  of  the  court  or  the  execution  of 
any  writ  or  process  thereon;  and  such  court  may,  in  every  such  matter, 
order  the  payment  of  such  costs  and  counsel  fees  as  shall  be  deemed 
reasonable.  "Whenever  any  such  petition  shall  be  filed  or  presented  by 
the  Commission  it  shall  be  the  duty  of  the  district  attorney,  under 
the  direction  of  the  Attorney-General  of  the  United  States,  to  prosecute 
the  same;  and  the  costs  and  expenses  of  such  prosecution  shall  bo 
paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the 
United  States." 

"If  the  matters  involved  in  any  such  order  or  requirement  of  said 
Commission  are  founded  upon  a  controversy  requiring  a  trial  by  jury, 
as  provided  by  the  seventh  amendment  to  the  Constitution  of  the  United 
States,  and  any  such  common  carrier  shall  violate  or  refuse  or  neglect 
to  obey  or  perform  the  same,  after  notice  given  by  said  Commission 
as  provided  in  the  fifteenth  section  of  this  act,  it  shall  be  lawful  for 
any  company  or  person  interested  in  such  order  or  requirement  to  ap- 
ply in  a  summary  way  by  petition  to  the  circuit  court  of  the  United 
States  sitting  as  a  court  of  law  in  the  judicial  district  in  which  the 
carrier  complained  of  has  its  principal  ofiice,  or  in  which  the  violation 
or  disobedience  of  such  order  or  requirement  shall  happen,  alleging 
such  violation  or  disobedience  as  the  case  may  be;  and  said  court  shall 
by  its  order  then  fix  a  time  and  place  for  the  trial  of  said  cause,  which 
shall  not  be  less  than  twenty  nor  more  than  forty  days  from  the  time 
said  order  is  made,  and  it  shall  be  the  duty  of  the  marshal  of  the  dis- 
trict in  which  said  proceeding  is  pending  to  forthwith  serve  a  copy  of 
said  petition,  and  of  said  order,  upon  each  of  the  defendants,  and  it 
shall  be  the  duty  of  the  defendants  to  file  their  answers  to  said  petition 
within  ten  days  after  the  service  of  the  same  upon  them  as  aforesaid. 
At  the  trial  the  findings  of  fact  of  said  Commission  as  set  forth  in  its 
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report  shall  be  prima  facie  evidence  of  the  matters  therein  stated,  and 
if  either  party  shall  demand  a  jury  or  shall  omit  to  waive  a  jury  the 
court  shall,  by  its  order,  direct  the  marshal  forthwith  to  summon  a 
jury  to  try  the  cause;  but  if  all  the  parties  shall  waive  a  jury  in  writ- 
ing, then  the  court  shall  try  the  issues  in  said  cause  and  render  its 
judgment  thereon.  If  the  subject  in  dispute  shall  be  of  the  value  of 
two  thousand  dollars  or  more  either  party  may  appeal  to  the  Supreme 
Court  of  the  United  States  under  the  same  regulations  now  provided 
by  law  in  respect  to  security  for  such  appeal;  but  such  appeal  must 
be  taken  within  twenty  days  from  the  day  of  the  rendition  of  the  judg- 
ment of  said  circuit  court.  If  the  judgment  of  the  circuit  court  shall 
be  in  favor  of  the  party  complaining  he  or  they  shall  be  entitled  to 
recover  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the  court, 
which  shall  be  collected  as  part  of  the  costs  in  the  case.  For  the  pur- 
poses of  this  act,  excepting  its  penal  provisions,  the  circuit  courts  of 
the  United  States  shall  be  deemed  to  be  always  in  session.]" 

"Section  16a.  That  after  a  decision,  order,  or  requirement  has  been 
made  by  the  Commission  in  any  proceeding  any  party  thereto  may  at 
any  time  make  application  for  rehearing  of  the  same,  or  any  matter 
determined  therein,  and  it  shall  be  lawful  for  the  Commission  in  its 
discretion  to  grant  such  a  rehearing  if  suflftcient  reason  therefor  be 
made  to  appear.  Applications  for  rehearing  shall  be  governed  by  such 
general  rules  as  the  Commission  may  establish.  No  such  application 
shall  excuse  any  carrier  from  complying  with  or  obeying  any  decision, 
order,  or  requirement  of  the  Commission,  or  operate  in  any  manner  to 
stay  or  postpone  the  enforcement  thereof,  without  the  special  order  of 
the  Commission.  In  case  a  rehearing  is  granted  the  proceedings  there- 
upon shall  conform  as  nearly  as  may  be  to  the  proceedings  in  an 
original  hearing,  except  as  the  Commission  may  otherwise  direct;  and 
if,  in  its  judgment,  after  such  rehearing  and  the  consideration  of  all 
facts,  including  those  arising  since  the  former  hearing,  it  shall  appear 
that  the  original  decision,  order,  or  requirement  is  in  any  respect  imjust 
or  unwarranted,  the  Commission  may  reverse,  change,  or  modify  the 
same  accordingly.  Any  decision,  order,  or  requirement  made  after  such 
rehearing,  reversing,  changing,  or  modifying  the  original  determination 
shall  be  subject  to  the  same  provisions  as  an  original  order." 

*' Section  17.  That  the  Commission  may  conduct  its  proceedings  in 
such  manner  as  will  best  conduce  to  the  proper  dispatch  of  business 
and  to  the  ends  of  justice.  A  majority  of  the  Commission  shall  con- 
stitute a  quorum  for  the  transaction  of  business,  but  no  Commissioner 
shall  participate  in  any  hearing  or  proceeding  in  which  he  has  any 
pecuniary  interest.  Said  Commission  may,  from  time  to  time,  make  or 
amend  such  general  rules  or  orders  as  may  be  requisite  for  the  order 
and  regulation  of  proceedmgs  before  it,  including  forms  of  notices  and 
the  service  thereof,  which  shall  conform,  as  nearly  as  may  be,  to  those 
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in  use  in  the  courts  of  the  United  States.  Any  party  may  appear  be- 
fore said  Commission  and  be  heard,  in  person  or  by  attorney.  Every 
vote  and  ofiicial  act  of  the  Commission  shall  be  entered  of  record,  and 
its  proceedings  shall  be  public  upon  the  request  of  either  party  inter- 
ested. Said  Connnission  shall  have  an  official  seal,  which  shall  be  judi- 
cially noticed.  Either  of  the  members  of  the  Commission  may  adminis- 
ter oaths  and  affirmations  and  sign  subpoenas." 

"SfJCTiON  IS.  That  each  Commissioner  shall  receive  an  annual  salary 
of  seven  thousand  five  hundred  dollars,  payable  in  the  same  manner  as 
the  judges  of  the  courts  of  the  United  States.  The  Commission  shall 
appoint  a  secretary,  who  shall  receive  an  annual  salary  of  three  thou- 
sand five  hundred  dollars,  payable  in  like  manner.  The  Commission 
shall  have  authority  to  employ  and  fix  the  compensation  of  such  other 
employees  as  it  may  find  necessary  to  the  proper  performance  of  its 
duties.  Until  otherwise  provided  by  law,  the  Commission  may  hire 
suitable  offices  for  its  use  and  shall  have  authority  to  procure  all  neces- 
saiy  office  supplies.  "Witnesses  summoned  before  the  Commission  shall 
be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts 
of  the  United  States." 

"All  of  the  expenses  of  the  Commission,  including  all  necessaiy  ex- 
penses for  transpoi'tation  incurred  by  the  Commissioners,  or  by  their 
employees  under  their  orders,  in  makmg  any  investigations,  or  upon 
official  business  in  any  other  places  than  in  the  city  of  Washington,  shall 
be  allowed  and  paid  on  the  presentation  of  itemized  vouchers  therefor 
approved  by  the  chairman  of  the  Commission." 

"Section  19.  That  the  princij^al  office  of  the  Commission  shall  be 
in  the  city  of  Washington,  where  its  general  session  shall  be  held;  but 
whenever  the  convenience  of  the  public  or  the  parties  may  be  promoted 
or  delay  or  expense  prevented  thereby,  the  Commission  may  hold  special 
sessions  in  any  part  of  the  United  States.  It  may,  by  one  or  more 
of  the  Commissioners,  prosecute  any  inquiry  neeessai-y  to  its  duties,  in 
any  part  of  the  United  States,  into  any  matter  or  question  of  fact 
pertaining  to  the  business  of  any  common  carrier  subject  to  the  pro- 
visions of  this  act." 

"Section  20.  That  the  Commission  is  hereby  authorized  to  require 
annual  reports  from  all  common  carriers  subject  to  the  provisions  of 
this  Act,  and  from  the  owners  of  all  railroads  engaged  in  interstate 
commerce  as  defined  in  this  Act,  to  prescribe  the  manner  in  which  such 
repoits  shall  be  made,  and  to  require  from  such  carriers  specific  answers 
to  all  questions  u])on  which  the  Commission  may  need  information.  Such 
annual  reports  shall  show  in  detail  the  amount  of  capital  stock  issued, 
the  amounts  paid  therefor,  and  the  manner  of  payment  for  the  same; 
the  dividends  paid,  the  suri:)lus  fund,  if  any,  and  the  number  of  stock- 
holders; the  funded  and  floating  debts  and  the  interest  paid  thereon; 
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the  cost  and  value  of  the  carrier's  property,  franchises,  and  equipments ; 
the  number  of  employees  and  the  salaries  paid  each  class;  the  accidents 
to  passengers,  employees,  and  other  persons,  and  the  causes  thereof ;  the 
amounts  expended  for  improvements  each  year,  how  expended,  and  the 
character  of  such  improvements;  the  earnings  and  receipts  from  each 
branch  of  business  and  from  all  sources;  the  operating  and  other  ex- 
penses; the  balances  of  profit  and  loss;  and  a  complete  exhibit  of  the 
financial  operations  of  the  carrier  each  year,  including  an  annual  bal- 
ance sheet.  Such  reports  shall  also  contain  such  information  in  relation 
to  rates  or  regulations  concerning  rates  or  freights,  or  agreements, 
arrangements,  or  contracts  affecting  the  same  as  the  Commission  may 
require;  and  the  Commission  may,  in  its  discretion,  for  the  purpose 
of  enabling  it  the  better  to  carry  out  the  purposes  of  this  Act,  pre- 
scribe a  period  of  time  within  which  all  common  carriers  subject  to 
the  provisions  of  this  Act  shall  have,  as  near  as  may  be,  a  uniform 
system  of  accounts,  and  the  manner  in  which  such  accounts  shall  be 
kept." 

"Said  detc^lled  reports  shall  contain  all  the  required  statistics  for 
the  period  of  twelve  months  ending  on  the  thirtieth  day  of  June  in 
each  year,  and  shall  be  made  out  under  oath  and  filed  with  the  Com- 
mission, at  its  office  in  Washington,  on  or  before  the  thirtieth  day  of 
September  then  next  followmg,  unless  additional  time  be  granted  in 
any  ease  by  the  Commission ;  and  if  any  carrier,  person,  or  corporation 
subject  to  the  provisions  of  this  Act  shall  fail  to  make  and  file  said 
annual  reports  within  the  time  above  specified,  or  within  the  time  ex- 
tended by  the  Commission  for  making  and  filing  the  same,  or  shall  fail 
to  make  specific  answer  to  any  question  authorized  by  the  provisions 
of  this  section  within  thirty  days  from  the  time  it  is  lawfully  required 
so  to  do,  such  parties  shall  forfeit  to  the  United  States  the  sum  of  one 
hundred  dollars  for  each  and  every  day  it  shall  continue  to  be  in  default 
with  respect  thereto.  The  Commission  shall  also  have  authority  to 
require  said  carriers  to  file  monthly  reports  of  earnings  and  expenses 
or  special  reports  within  a  specified  period,  and  if  any  such  carrier 
shall  fail  to  file  such  reports  within  the  time  fixed  by  the  Commission 
it  shall  be  subject  to  the  forfeitures  last  above  provided." 

"Said  forfeitures  shall  be  recovered  in  the  manner  provided  for 
the  recovery  of  forfeitures  under  the  provisions  of  this  Act. 

"The  oath  required  by  this  section  may  be  taken  before  any  person 
authorized  to  administer  an  oath  by  the  ^aws  of  the  State  in  which 
the  same  is  taken. 

"The  Commission  may,  in  its  discretion,  prescribe  the  forms  of  any 
and  all  accounts,  records,  and  memoranda  to  be  kept  by  carriers  subject 
to  the  provisions  of  this  Act,  including  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic  as  well  as  the  receipts  and  ex- 
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penditures  of  moneys.  The  Commission  shall  at  all  times  have  access 
to  all  accounts,  records,  and  memoranda  kept  by  carriers  subject  to  this 
Act,  and  it  shall  be  unlawful  for  such  carriers  to  keep  any  other  ac- 
counts, records,  or  memoranda  than  those  prescribed  or  approved  by 
the  Commission,  and  it  may  employ  sjiecial  agents  or  examiners,  who 
shall  have  authority  under  the  order  of  the  Commission  to  inspect  and 
examine  any  and  all  accomits,  records,  and  memoranda  kept  by  such 
carriers.  This  provision  shall  apply  to  receivers  of  carriers  and 
operating  trustees." 

"In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier,  re- 
ceiver, or  trustee  to  keep  such  accounts,  records,  and  memoranda  on  the 
books  and  in  the  manner  prescribed  by  the  Commission,  or  to  submit 
such  accounts,  records,  and  memoranda  as  are  kept  to  the  inspection 
of  the  Commission  or  any  of  its  authorized  agents  or  examiners,  such 
carrier,  receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum 
of  five  hundred  dollars  for  each  such  offense,  and  for  each  and  every 
day  of  the  continuance  of  such  offense,  such  forfeitures  to  be  recover- 
able in  the  same  manner  as  other  forfeitures  provided  for  in  this  Act." 

"Any  person  who  shall  willfully  make  any  false  entry  in  the  accounts 
of  any  book  of  accounts  or  in  any  record' or  memoranda  kept  by  a 
carrier,  or  who  shall  willfully  destroy,  mutilate,  alter,  or  by  any  other 
means  or  de\ace  falsify  the  record  of  any  such  account,  record,  or 
memoranda,  or  who  shall  willfully  neglect  or  fail  to  make  full,  true,  and 
correct  entries  in  such  accounts,  records,  or  memoranda  of  all  facts  and 
transactions  appertaining  to  the  carrier's  business,  or  shall  keep  any 
other  accounts,  records,  or  memoranda  than  those  prescribed  or  ap- 
proved by  the  Commission,  shall  be  deemed  guilty  of  a  misdemeanor 
and  shall  be  subject,  upon  conviction  in  any  court  of  the  United  States 
of  competent  jurisdiction,  to  a  fine  of  not  less  than  one  thousand  dollars 
nor  more  than  five  thousand  dollars,  or  imprisonment  for  a  term  not 
less  than  one  year  hor  more  than  three  years,  or  both  such  fine  and 
imprisonment." 

"Any  examiner  who  divulges  any  fact  or  infonnation  which  may  come 
to  his  knowledge  during  the  course  of  such  examination,  except  in  so  far 
as  he  may  be  directed  by  the  Commission  or  by  a  court  or  judge  thereof, 
shall  be  subject,  upon  conviction  in  any  court  of  the  United  States 
of  competent  jurisdiction,  to  a  fine  of  not  more  than  five  thousand 
dollars  or  imprisonment  for  a  term  not  exceeding  two  years,  or  both." 

"That  the  circuit  and  district  courts  of  the  United  States  shall  have 
jurisdiction,  upon  the  application  of  the  Attorney-General  of  the  United 
States  at  the  request  of  the  Commission,  alleging  a  failure  to  comply 
with  or  a  violation  of  any  of  the  provisions  of  said  Act  to  regulate 
commerce  or  of  any  Act  supplementally  thereto  or  amendatory  thereof 
by  any  common  carrier,  to  issue  a  writ  or  writs  of  mandamus  com- 
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inandiiig  such  common  carrier  to  comply  with  the  provisions  of  said 
Acts,  or  any  of  them." 

"And  to  carry  out  and  give  effect  to  the  provisions  of  said  Acts, 
or  any  of  them,  the  Counnission  is  hereby  authorized  to  employ  special 
agents  or  examiners  who  shall  have  power  to  administer  oaths,  examine 
witnesses,  and  receive  evidence." 

''That  any  common  carrier,  railroad,  or  transportation  company 
receiving  property  for  transportation  from  a  point  in  one  State  to  a 
point  in  another  State  shall  issue  a  receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which  such  property  may  be  de- 
livered or  over  whose  line  or  Imes  such  proj^erty  may  pass,  and  no 
contract,  receipt,  rule,  or  regulation  shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from  the  liability  hereby  imposed: 
Provided,  That  nothing  in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law." 

"That  the  common  carrier,  railroad,  or  transportation  company  issu- 
ing such  receipt  or  bill  of  ladmg  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  transportation  company  on  whose  line  the 
loss,  damage,  or  injury  shall  have  been  sustained  the  amount  of  such 
loss,  damage,  or  injui-y  as  it  may  be  required  to  pay  to  the  owners  of 
such  property,  as  may  be  evidenced  by  any  receipt,  judgment,  or 
transcript  thereof." 

Sec.  20  was  originally  as  follows: 

"[Section  20.  That  the  Commission  is  hereby  authorized  to  require 
annual  reports  from  all  common  carriers  subject  to  the  provisions  of 
this  act,  to  fix  the  time  and  prescribe  the  manner  in  which  such  reports 
shall  be  made,  and  to  require  from  such  carriers  specific  answers  to  all 
questions  upon  which  the  Commission  may  need  information.  Such  an- 
nual reports  shall  show  in  detail  the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of  payment  for  the  same;  the 
dividends  paid,  the  surplus  fund,  if  any,  and  the  number  of  stockhold- 
ers; the  funded  and  floating  debts  and  the  interest  paid  thereon;  the 
cost  and  value  of  the  carrier's  property,  franchises,  and  equipments; 
the  number  of  employes  and  the  salary  paid  each  class;  the  amounts 
expended  for  improvements  each  year,  how  expended,  and  the  character 
of  such  improvements;  the  earnings  and  receipts  from  each  branch  of 
business  and  from  all  sources;  the  operating  and  other  expenses;  the 
balances  of  profit  and  loss;  and  a  complete  exhibit  of  the  financial 
operations  of  the  carrier  each  year,  including  an  annual  balance-sheet. 
Such  reports  shall  also  contain  such  information  in  relation  to  rates 
or  regulations  concerning  fares  or  freights,  or  agreements,  arrange- 
ments, or  contracts  with  other  common  carriers,  as  the  Commission 
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may  require;  and  the  said  Commission  may,  within  its  discretion,  for 
the  purpose  of  enabling  it  the  better  to  carry  out  the  purposes  of  this 
act,  prescribe  (if  in  the  opinion  of  the  Commission  it  is  practicable  to 
prescribe  such  uniformity  and  methods  of  keeping  accounts)  a  period 
of  time  within  which  all  common  carriers  subject  to  the  provisions  o£ 
this  act  shall  have,  as  near  as  may  be,  a  uniform  system  of  accounts, 
and  the  manner  in  which  such  accounts  shall  be  kept.]" 

"Section  21.  That  the  Commission  shall,  on  or  before  the  first  day 
of  December  in  each  year,  make  a  report,  which  shall  be  transmitted  to 
Congress,  and  copies  of  which  shall  be  distributed  as  are  the  other 
reports  transmitted  to  Congress.  This  report  shall  contain  such  in- 
formation and  data  collected  by  the  Commission  as  may  be  considered 
of  value  in  the  determination  of  questions  connected  with  the  regulation 
of  commerce,  together  with  such  recommendations  as  to  additional  legis- 
lation relating  thereto  as  the  Commission  may  deem  necessaiy;  and  the 
names  and  compensation  of  the  pex'sons  employed  by  said  Commission." 

"Section  22.  That  nothing  in  this  act  shall  prevent  the  carriage, 
storage,  or  handling  of  property  free  or  at  reduced  rates  for  the  United 
States,  State,  or  municipal  governments,  or  for  charitable  purposes, 
or  to  or  from  fairs  and  expositions  for  exhibition  thereat,  or  the  free 
carriage  of  destitute  and  homeless  persons  transported  by  charitable 
societies,  and  the  necessary  agents  employed  in  such  transi^ortation,  or 
the  issuance  of  mileage,  excursion  or  commutation  passenger  tickets; 
nothing  in  this  act  shall  be  construed  to  prohibit  any  common  carrier 
from  giving  reduced  rates  to  ministers  of  religion,  or  to  municipal 
governments  for  the  transjiortation  of  indigent  persons,  or  to  inmates 
of  the  National  Homes  or  State  Homes  for  Disabled  Volunteer  Soldiers, 
and  of  Soldiers'  and  Sailors'  Orphan  Homes,  including  those  about  to 
enter  and  those  returning  home  after  discharge,  under  arrangements 
with  the  boards  of  managers  of  said  homes;  nothing  in  this  act  shall 
be  construed  to  prevent  railroads  from  giving  free  carriage  to  their 
own  officers  and  employes,  or  to  prevent  the  principal  officers  of  any 
railroad  company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  and  employes;  and  nothing 
in  this  act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the  pro\'isions  of  this 
act  are  in  addition  to  such  remedies:  Provided,  That  no  pending  liti- 
gation shall  in  any  way  be  affected  by  this  act :  Provided  further,  That 
nothing  in  this  act  shall  prevent  the  issuance  of  joint  interchangeable 
five-thousand  mile  tickets,  with  special  privileges  as  to  the  amount  of 
free  baggage  that  may  be  carried  under  mileage  tickets  of  one  thousand 
or  more  miles.  But  before  any  common  carrier,  subject  to  the  pro- 
visions of  this  act,  shall  issue  any  such  joint  interchangeable  mileage 
tickets  with  special  privileges,  as  aforesaid,  it  shall  file  with  the  Inter- 
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state  Commerce  Commission  copies  of  the  joint  tariffs  of  rates,  fares, 
or  charges  on  which  such  joint  interchangeable  mileage  tickets  are  to 
be  based,  together  with  specifications  of  the  amomit  of  free  baggage 
permitted  to  be  carried  under  such  tickets,  in  the  same  manner  as  com- 
mon carriers  are  required  to  do  with  regard  to  other  joint  rates  by 
section  six  of  this  act;  and  all  the  provisions  of  said  section  six  relating 
to  joint  rates,  fares,  and  charges  shall  be  observed  by  said  common 
carriers  and  enforced  by  the  Interstate  Commerce  Commission  as  fully 
with  regard  to  such  joint  interchangeable  mileage  tickets  as  with  regard 
to  other  joint  rates,  fares  and  charges  referred  to  in  said  section  six. 
It  shall  be  imlawful  for  any  common  carrier  that  has  issued  or  author- 
ized to  be  issued  any  such  joint  interchangeable  mileage  tickets  to  de- 
mand, collect,  or  receive  from  any  person  or  persons  a  gTeater  or  less 
compensation  for  transportation  of  persons  or  baggage  under  such 
joint  mterchangeable  mileage  tickets  than  that  required  by  the  rate, 
fare,  or  charge  sjiecified  in  the  copies  of  the  joint  tariff  of  rates,  fares, 
or  charges  filed  with  the  Commission  in  force  at  the  time.  The  pro- 
visions of  section  ten  of  this  act  shall  apply  to  any  violation  of  the 
requirements  of  this  proviso." 

"Section  23.  That  the  circuit  and  district  courts  of  the  United 
States  shall  have  jurisdiction  upon  the  relation  of  any  person  or  per- 
sons, firm,  or  corporation,  alleging  such  violation  by  a  common  carrier 
of  any  of  the  provisions  of  the  act  to  which  this  is  a  supplement  and 
all  acts  amendatory  tliereof,  as  prevents  the  relator  from  having  inter- 
state traffic  moved  by  said  common  carrier  at  the  same  rates  as  are 
charged,  or  upon  terms  or  conditions  as  favorable  as  those  given  by 
said  common  carrier  for  like  trafl&e  under  similar  conditions  to  any 
other  shipper,  to  issue  a  writ  or  writs  or  mandamus  against  said  common 
carrier,  commanding  such  common  carrier  to  move  and  transport  the  traf- 
fic, or  to  furnish  cars  or  other  facilities  for  transportation  for  the  party 
applying  for  the  writ :  Provided,  That  if  any  question  of  fact  as  to  the 
proper  compensation  to  the  common  carrier  for  the  service  to  be  en- 
forced by  the  writ  is  raised  by  the  pleadmgs,  the  writ  of  peremptory 
mandamus  may  issue,  notwithstanding  such  question  of  fact  is  unde- 
termined, upon  such  terms  as  to  security,  payment  of  money  into  the 
court,  or  othei*wise,  as  the  court  may  think  proper,  pending  the  determi- 
nation of  the  question  of  fact:  Provided,  That  the  remedy  hereby 
given  by  writ  of  mandamus  shall  be  cumulative,  and  shall  not  be  held 
to  exclude  or  interfere  with  other  remedies  provided  by  this  act  or  the 
act  to  which  it  is  a  supplement." 

"Section  24.  That  the  Interstate  Commerce  Commission  is  hereby 
enlarged  so  as  to  consist  of  seven  members,  with  terms  of  seven  years, 
and  each  shall  receive  ten  thousand  dollars'  compensation  annually. 
The  qualifications  of  the  Commissioners  and  the  manner  of  the  pay- 
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ment  of  their  salaries  shall  be  as  already  provided  by  law.  Such  en- 
largement of  the  Commission  shall  be  accomplished  through  appoint- 
ment by  the  President,  by  and  with  the  ad\ace  and  consent  of  the 
Senate,  of  two  additional  Interstate  Commerce  Commissioners,  one  for 
a  term  expii'ing  December  thirty-first,  nineteen  hundred  and  eleven,  one 
for  a  term  expiring  December  thirty-first,  nineteen  hundred  and  twelve. 
The  terms  of  the  present  Commissioners,  or  of  any  successor  appomted 
to  fill  a  vacancy  caused  by  the  death  or  resignation  of  any  of  the 
present  Commissioners,  shall  expire  as  heretofore  provided  by  law. 
Their  successors  and  the  successors  of  the  additional  Commissioners 
herein  pro\aded  for  shall  be  appointed  for  the  full  term  of  seven 
3'ears,  except  that  any  person  appointed  to  fill  a  vacancy  shall  be 
appointed  only  for  the  unexpired  term  of  the  Commissioner  whom 
he  shall  succeed.  Not  more  than  four  Commissioners  shall  be  appoint- 
ed from  the  same  political  party." 

HEPBURN  ACT. 

"Section  9.  That  all  existmg  laws  relating  to  the  attendance  of 
witnesses  and  the  production  of  evidence  and  the  compelling  of  testi- 
mony under  the  Act  to  regulate  commerce  and  all  Acts  amendatory 
thereof  shall  apply  to  any  and  all  proceedmgs  and  hearings  under 
this  Act." 

"Section  10.  That  all  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed,  but  the  amendments  here- 
in provided  for  shall  not  affect  causes  now  pending  in  courts  of  the 
United  States,  but  such  causes  shall  be  prosecuted  to  a  conclusion  in 
the  manner  heretofore  provided  by  law." 

"Section  11.  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage."     [See  note  below.  — Ed.] 

Approved,  June  29,  1906. 

[Note:  By  a  joint  resolution  adopted  after  the  passage  of  this  act 
it  was  provided  that  it  should  go  into  effect  60  days  after  June  29, 
1906.] 

THE  ELKINS  ACT 

AS   AMENDED. 

"Section  1.  That  anything  done  or  omitted  to  be  done  by  a  corpo- 
ration common  carrier,  subject  to  the  Act  to  regulate  commerce  and 
the  Acts  amendatorv'  thereof,  which,  if  done  or  omitted  to  be  done  by 
any  director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or 
person  acting  for  or  employed  by  such  corporation,  would  constitute  a 
misdemeanor  under  said  Acts  or  under  this  Act,  shall  also  be  held  to 
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be  a  misdemeanor  committed  by  such  corpoi-ation,  and  upon  conviction 
thereof  it  shall  be  subject  to  like  penalties  as  are  prescribed  in  said 
Acts  or  by  this  Act  with  reference  to  such  persons,  except  as  such 
penalties  are  herein  changed.  The  willful  failure  upon  the  part  of 
any  carrier  subject  to  said  Acts  to  file  and  publish  the  tariffs  or  rates 
and  charges  as  required  by  said  Acts  or  strictly  to  observe  such  tariffs 
until  changed  according  to  law,  shall  be  a  misdemeanor,  and  upon 
conviction  thereof  the  corporation  offending  shall  be  subject  to  a  fine 
of  not  less  than  one  thousand  nor  more  than  twenty  thousand  dollars 
for  each  offense;  and  it  shall  be  unlawful  for  anj^  person,  persons,  or 
corporation  to  offer,  grant,  or  give,  or  to  solicit,  accept,  or  receive  any 
rebate,  concession,  or  discrimination  in  respect  to  the  transportation  of 
any  property  in  interstate  or  foreign  commerce  by  any  common  carrier 
subject  to  said  Act  to  regulate  commerce  and  the  Acts  amendatory 
thereof  whereby  any  such  property  shall  by  any  device  whatever  be 
transported  at  a  less  rate  than  that  named  in  the  tariffs  published  and 
filed  by  such  carrier,  as  is  required  by  said  Act  to  regulate  commerce 
and  the  Acts  amendatoiy  thereof,  or  whereby  any  other  advantage  is 
given  or  discrimination  is  practiced.  Every  person  or  corporation, 
whether  carrier  or  shipper,  who  shall,  knowingly,  offer,  grant,  or  give, 
or  solicit,  accept,  or  receive  any  such  rebates,  concession,  or  discrimina- 
tion shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  one  thousand  dollars  nor 
more  than  twenty  thousand  dollars:  Provided,  That  any  person,  or 
any  officer  or  director  of  any  corporation  subject  to  the  provisions  of 
this  Act,  or  the  Act  to  regulate  commerce  and  the  Acts  amendatoiy 
thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person  acting  for  or 
employed  by  any  such  corporation,  who  shall  be  convicted  as  afore- 
said, shall,  in  addition  to  the  fine  herein  provided  for,  be  liable  to 
imprisonment  in  the  penitentiary  for  a  term  not  exceedmg  two  years, 
or  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
Every  violation  of  this  section  shall  be  prosecuted  in  any  court  of  the 
United  States  having  jurisdiction  of  crimes  within  the  district  in  which 
such  violation  was  committed,  or  through  which  the  transportation 
may  have  been  conducted;  and  whenever  the  offense  is  begun  in  one 
jurisdiction  and  completed  in  another  it  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  either  jurisdiction  in  the  same 
manner  as  if  the  offense  had  been  actually  and  wholly  committed 
therein.'* 

"In  construing  and  enforcing  the  provisions  of  this  section,  the  act, 
omission,  or  failure  of  any  officer,  agent,  or  other  person  acting  for 
or  employed  by  any  common  carrier,  or  shipper,  acting  within  the 
scope  of  his  employment,  shall  in  every  case  be  also  deemed  to  be  the 
act,  omission,  or  failure  of  such  carrier  or  shipper  as  well  as  that  of 
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the  person.  Whenever  any  carrier  files  with  the  Interstate  Commerce 
Commission  or  j^ublishes  a  particular  rate  under  the  provisions  of  the 
Act  to  reg'ulate  commerce  or  Acts  amendatory  thereof,  or  participates 
in  any  rates  so  filed  or  published,  that  rate  as  against  such  carrier,  its 
officers  or  agents,  in  any  jirosecution  begun  under  this  Act  shall  be 
conclusively  deemed  to  be  the  legal  rate,  and  any  departure  from  such 
rate,  or  any  bffer  to  depart  therefrom,  shall  be  deemed  to  be  an  offense 
under  this  section  of  this  Act." 

"Any  person,  corporation,  or  company  who  shall  deliver  property 
for  interstate  transportation  to  any  common  carrier,  subject  to  the 
provisions  of  this  Act,  or  for  whom  as  consignor  or  consignee,  anj' 
such  carrier  shall  transport  property  from  one  State,  or  Territory,  or 
the  District  of  Columbia  to  any  other  State,  Territory,  or  the  District 
of  Columbia  or  foreign  countiy,  who  shall  knowingly  by  employee, 
agent,  officer,  or  otherwise,  directly  or  indirectly,  by  or  through  any 
means  or  device  whatsoever,  receive  or  accept  from  such  common  carrier 
any  sum  of  money  or  any  other  valuable  consideration  as  a  rebate  or 
offset  against  the  regular  charges  for  transportation  of  such  property, 
as  fixed  by  the  schedules  of  rates  provided  for  in  this  Act,  shall  in 
addition  to  any  penalty  provided  by  this  Act  forfeit  to  the  United 
States  a  sum  of  money  three  times  the  amount  of  money  so  received  or 
accepted  and  three  times  the  value  of  any  other  consideration  so  re- 
ceived or  accepted,  to  be  ascertained  by  the  trial  court;  and  the  Attor- 
ney-General of  the  United  States  is  authorized  and  directed,  whenever 
he  has  reasonable  grounds  to  believe  that  any  such  person,  corporation, 
or  company  has  knowingly  received  or  accepted  from  any  such  com- 
mon carrier  any  sum  of  money  or  other  valuable  consideration  as  a 
rebate  or  offset  as  aforesaid,  to  institute  in  any  court  of  the  United 
States  of  competent  jurisdiction,  a  civil  action  to  collect  the  said  sum 
or  sums  so  forfeited  as  aforesaid;  and  in  the  trial  of  said  action  all 
such  rebates  or  other  considerations  so  received  or  accepted  for  a  period 
of  six  years  prior  to  the  commencement  of  the  action,  may  be  included 
therein,  and  the  amount  recovered  shall  be  three  times  the  total  amount 
of  money,  or  three  times  the  total  value  of  such  consideration,  so  re- 
ceived or  accei^ted,  or  both,  as  the  case  may  be." 

Section  1  of  the  Elkins  Act  was  originally  as  follows: 

"[Section  1.  That  anything  done  or  omitted  to  be  done  by  a  corpora- 
tion common  carrier,  subject  to  the  Act  to  regulate  commerce  and  the 
Acts  amendatory  thereof  which,  if  done  or  omitted  to  be  done  by  any 
director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  per- 
son acting  for  or  employed  by  such  corporation,  would  constitute'a  mis- 
demeanor under  said  Acts  or  under  this  Act  shall  also  be  held  to  be  a 
misdemeanor    committed    by    such    corporation,    and    upon    conviction 
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thereof  it  shall  be  subject  to  like  penalties  as  are  prescribed  in  said 
Acts  or  by  this  Act  with  reference  to  such  persons  except  as  such  pen- 
alties are  herein  changed.  The  willful  failure  upon  the  part  of  any 
carrier  subject  to  said  Acts  to  file  and  publish  the  tariffs  or  rates  and 
charges  as  required  by  said  Acts  or  strictly  to  observe  such  tariffs 
until  changed  according  to  law,  shall  be  a  misdemeanor,  and  lipon  con- 
viction thereof  the  corporation  offending  shall  be  subject  to  a  fine  of 
not  less  than  one  thousand  dollars  nor  more  than  twenty  thousand 
dollars  for  each  offense;  and  it  shall  be  unlawful  for  any  person,  per- 
sons, or  corporation  to  offer,  grant,  or  give  or  to  solicit,  accept,  or 
receive  any  rebate,  concession,  or  discrimination  in  respect  of  the  trans- 
portation of  any  property  in  interstate  or  foreign  commerce  by  any 
common  carrier  subject  to  said  Act  to  regulate  commerce  and  the  Acts 
amendatory  thereto  whereby  any  such  property  shall  by  any  device 
whatever  be  transported  at  a  less  rate  than  that  named  in  the  tariffs 
published  and  filed  by  such  carrier,  as  is  required  by  said  Act  to  regu- 
late commerce  and  the  Acts  amendatory  thereto,  or  whereby  any  other 
advantage  is  given  or  discrimination  is  practiced.  Every  person  or 
corporation  who  shall  offer,  grant,  or  give  or  solicit,  accept  or  receive 
any  such  rebates,  concession,  or  discrimination  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  one  thousand  dollars  nor  more  than  twenty  thou- 
sand dollars.  In  all  convictions  occurring  after  the  passage  of  this 
Act  for  offenses  under  said  Acts  to  regulate  commerce,  whether  com- 
mitted before  or  after  the  passage  of  this  Act,  or  for  offenses  under 
this  section,  no  penalty  shall  be  imposed  on  the  convicted  party  other 
than  the  fine  prescribed  by  law,  imprisonment  wherever  now  prescribed 
as  part  of  the  penalty  being  hereby  abolished.  Every  violation  of  this 
section  shall  be  prosecuted  in  any  court  of  the  United  States  having 
jurisdiction  of  crimes  within  the  district  in  which  such  violation  was 
committed  or  through  which  the  transportation  may  have  been  con- 
ducted; and  whenever  the  offense  is  begun  in. one  jurisdiction  and  com- 
pleted in  another  it  may  be  dealt  with,  inquired  of,  tried,  determined, 
and  punished  in  either  jurisdiction  in  the  same  manner  as  if  the  of- 
fense had  been  actually  and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  section  the  act, 
omission,  or  failure  of  any  officer,  agent,  or  other  person  acting  for  or 
employed  by  any  common  carrier  acting  within  the  scope  of  his  em- 
ployment shall  in  every  case  be  also  deemed  to  be  the  act,  omission,  or 
failure  of  such  carrier  as  well  as  that  of  the  person.  Whenever  any 
carrier  files  with  the  Interstate  Commerce  Commission  or  publishes  a 
particular  rate  under  the  provisions  of  the  Act  to  regulate  commerce 
or  Acts  amendatory  thereto,  or  participates  in  any  rates  so  filed  or 
published,  that  rate  as  against  such  carrier,  its  oflScers,  or  agents  in  any 
prosecution  begun  under  this  Act  shall  be  conclusively  deemed  to  be 
the  legal  rate,  and  any  departure  from  such  rate,  or  any  offer  to  depart 
therefrom,  shall  be  deemed  to  be  an  offense  under  this  section  of  this 
Act]" 
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"Section  2,  That  in  any  proceeding  for  the  enforcement  of  the 
provisions  of  the  statutes  relating  to  interstate  commerce,  whether  such 
proceedings  be  instituted  before  the  Interstate  Commerce  Commission 
or  be  begun  originally  in  any  circuit  court  of  the  United  States,  it 
shall  be  lawful  to  include  as  parties,  in  addition  to  the  carrier,  all 
persons  interested  or  affected  by  the  rate,  regulation,  or  practice  under 
consideration,  and  inquiries,  investigations,  orders,  and  decrees  may  be 
made  with  reference  to  and  against  such  additional  parties  in  the  same 
manner,  to  the  same  extent,  and  subject  to  the  same  provisions  as  are 
or  shall  be  authorized  by  law  with  respect  to  carriers." 

"Section  3.  That  whenever  the  Interstate  Commerce  Commission 
shall  have  reasonable  ground  for  belief  that  any  common  carrier  is  en- 
gaged in  the  carriage  of  passengers  or  freight  traffic  between  given 
points  at  less  than  the  published  rates  on  file,  or  is  committing  any 
discriminations  forbidden  by  law,  a  petition  may  be  presented  alleging 
such  facts  to  the  circuit  court  of  the  United  States  sitting  in  equity 
ha\Tng  jurisdiction;  and  when  the  act  complained  of  is  alleged  to 
have  been  committed  or  as  being  committed  in  part  in  more  than  one 
judicial  district  or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and 
determined  in  either  such  judicial  district  or  State,  whereupon  it  shall 
be  the  duty  of  the  court  summarily  to  inquire  into  the  circumstances, 
upon  such  notice  and  in  such  manner  as  the  court  shall  direct  and 
without  the  fonnal  pleadings  and  proceedings  applicable  to  ordinary 
suits  in  equity,  and  to  make  such  other  persons  or  corporations  parties 
thereto  as  the  court  may  deem  necessary,  and  upon  being  satisfied  of  the 
truth  of  the  allegations  of  said  petition  said  court  shall  enforce  an  ob- 
servance of  the  published  tariffs  or  direct  and  require  a  dis- 
continuance of  such  discrimination  by  proper  orders,  writs,  and  pro- 
cess, which  said  orders,  writs  and  process  may  be  enforceable  as  well 
against  the  parties  interested  in  the  traffic  as  against  the  carrier,  sub- 
ject to  the  right  of  appeal  as  now  provided  by  law.  It  shall  be  the 
duty  of  the  several  district  attorneys  of  the  United  States,  whenever 
the  Attorney-General  shall  direct,  either  of  his  own  motion  or  upon 
the  request  of  the  Interstate  Commerce  Commission,  to  institute  and 
prosecute  such  proceedings,  and  the  proceedings  provided  for  by  this 
Act  shall  not  preclude  the  bringing  of  suit  for  the  recovery  of  dam- 
ages by  any  party  injured,  or  any  other  action  provided  by  said  Act 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  entitled 
An  Act  to  regulate  commerce  and  the  Acts  amendatory  thereof.  And 
in  proceedings  under  this  Act  and  the  Acts  to  regulate  commerce  the 
said  courts  shall  have  the  power  to  compel  the  attendance  of  wit- 
nesses, both  upon  the  part  of  the  earner  and  the  shipper,  who  shall  be 
required  to  answer  on  all  subjects  relating  dirccth^  or  indirectly  to  the 
matter  in  controversy,  and  to  compel  the  production  of  all  books  and 
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papers,  both  of  the  carrier  and  the  shipper,  which  rehite  directly  or 
indirectly  to  such  transaction;  the  claim  that  such  testimony  or  evi- 
dence may  tend  to  criminate  the  person  giving  sucii  evidence  shall  not 
excuse  such  person  from  testifymg  or  such  corporation  producing  its 
books  and  papers,  but  no  person  shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  for  or  on  account  of  any  transaction,  mat- 
ter, or  thing  concerning  which  he  may  testify  or  produce  evidence 
documentary  or  otherwise  in  such  proceeding:  Provided,  That  the  pro- 
visions of  an  Act  entitled  ' '  An  Act  to  expedite  the  hearing  and  deter- 
mination of  suits  in  equity  pending  or  hereafter  brought  under  the 
Act  of  July  second,  eighteen  hundred  and  ninety,  entitled  'An  Act  to 
protect  trade  and  commerce  agamst  milawful  restraints  and  monopo- 
lies,' 'An  Act  to  regulate  commerce,'  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  any  other  Acts  having  a  like 
purpose  that  may  be  hereafter  enacted,  approved  Februai-y  eleventh, 
nineteen  hundred  and  three,"  shall  apply  to  any  case  prosecuted  under 
the  direction  of  the  Attorney-General  in  the  name  of  the  Interstate 
Commerce  Commission." 

"Section  4.  That  all  Acts  and  parts  of  Acts  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed,  but  such  repeal  shall  not 
affect  causes  now  pending  nor  rights  which  have  already  accrued,  but 
such  causes  shall  be  prosecuted  to  a  conclusion  and  such  rights  en- 
forced in  a  manner  heretofore  provided  by  law  and  as  modified  by  the 
provisions  of  this  Act." 

"Section  5.     That  this  Act  shall  take  effect  from  its  passage." 

Approved  February  19,  1903;  amended  June  29,  1906. 

Sec.  524.  Who  are  subject  to  the  Act. — By  its  terms  the 
act  applies  to  "any  corporation  or  any  person  or  persons  en- 
gaged in  the  transportation  of  oil  or  other  commodity,  except 
water  and  except  natural  or  artificial  gas  by  means  of  pipe 
lines  or  partly  by  pipe  lines  and  partly  by  railroad,  or  partly 
by  pipe  lines  and  partly  by  water,  who  shall  be  considered 
and  held  to  be  common  carriers  within  the  meaning  and  pur- 
pose of  this  act,  and  to  any  common  carrier  or  carriers  en- 
gaged in  the  transportation  of  passengers  or  property  wholly 
by  railroad  (or  partly  by  railroad  and  partly  by  water  when 
both  are  used  under  a  common  control,  management  or  ar- 
rangement for  a  continuous  carriage  or  shipment),  etc."  The 
term  "common  carrier,"  as  used  in  the  act,  is  broadened  to 
include  express  companies  and  sleeping  car  companies,  and 
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the  term  ' '  railroad, ' '  as  used  in  the  act,  is  expressly  given  the 
most  sweeping  signification  possible  by  the  provision  that  it 
'shall  include  all  bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also  all  the  road  in  use 
by  any  corporation  operating  a  railroad,  whether  owned  or 
operated  under  a  contract,  agreement  or  lease,  and  shall  also 
include  all  switches^  spurs,  tracks,  and  terminal  facilities  of 
every  kind  used  or  necessary  in  the  transportation  of  the  per- 
sons or  property  designated  herein,  and  also  all  freight  de- 
pots, yards  and  grounds  used  or  necessary  in  the  transporta- 
tion or  delivery  of  any  of  said  property;  and  the  term  'trans- 
portation' shall  include  cars  and  other  vehicles  and  all  in- 
strumentalities and  facilities  of  shipment  or  carriage,  irre- 
spective of  ownership  or  of  any  contract,  express  or  implied, 
for  the  use  thereof,  and  all  services  in  connection  with  the  re- 
ceipt, delivery,  elevation,  and  transfer  in  transit,  ventilation, 
refrigeration  or  icing,  storage,  and  handling  of  property  trans- 
ported. ' ' 

Under  the  old  act  the  courts  had  held  that  express  com- 
panies, net  operating  railway  lines  of  their  own,  were  not 
subject  to  its  provisions,^  although  a  railroad  conducting 
an  express  business  was  subject  to  the  act.^  So  the  old  act 
was' held  inapplicable  to  independent  carriers  by  water,^  and 
to  a  stockyards  company  not  engaged  in  transportation  under 
the  definition  of  the  term  "transportation"  in  the  old  act.* 
Under  the  act  as  amended  June  29,  1906,  it  seems  to  be  the 
clear  intent  of  congress  not  only  to  bring  express  companies 
within  the  purview  of  the  act,  but,  by  enlarging  the  defini- 
tion of  the  term  "transportation,"  to  include  stockyards 
companies,  irrespective  of  ownership  or  of  any  contract. 

1.  United  States  v.  Morsman,  42  163  U.  S.  197,  40  L.  ed.  940,  16 
Fed.  448;  Southern  Indiana  Ex-  Sup.  Ct.  R.  666,  reversing  Inter- 
press  Co.  V.  United  States  Express  state  Commerce  Commission  v. 
Co.,  88  Fed.  659,  affirmed  in  93  Texas  &  Pac.  Railway  Co.,  57  Fed. 
Fed.  1022,  35  C.  C.  A.  172.  948,  6  C.  C.  A.  653,  20  U.  S.  App. 

2.  Express  Co.  v.  Seibert,  44  6  and  Id.  52  Fed.  187;  Ex  parte 
Fed.  310.  Koehler,  30  Fed.  869. 

3.  Texas  &  Pac.  Railway  Co.  v.  4.  Cotting  r.  Kansas  City  Stock 
Interstate  Commerce  Commission,  Yards  Co.,  82  Fed.  839. 

39 
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Sec.  525.  What  shipments  are  subject  to  the  act. — After 
quoting  the  first  part  of  the  first  section  of  the  old  act  ver- 
batim, which  language  is  repeated  in  the  amendatory  act  of 
1906,  the  supreme  court  of  the  United  States  in  a  case  before 
it  used  the  following  language:  "It  would  be  difficult  to  use 
language  more  unmistakably  signifying  that  congress  had 
in  view  the  whole  field  of  commerce  (excepting  commerce 
wholly  within  a  state)  as  well  that  between  the  states  and 
territories  as  that  going  to  or  coming  from  foreign  coun- 
tries."^ In  accordance  with  that  view,  it  has  been  held  that 
the  act  applies  to  a  shipment  to  or  from  an  unorganized  ter- 
ritory,^ and  even  to  a  shipment  involving  continuous  through 
transportation  between  two  points  in  the  same  state  when  a 
part  of  the  route  is  outside  the  state  through  another  state  or 
territory.'^  A  state,  therefore,  can  make  no  law  regulating 
the  rate  of  freight  for  the  transportation  of  goods  between 
that  and  another  state,  and  this  is  so  where  the  regulation 
prescribed  is  construed  as  applying  only  to  the  line  of  the 
road  within  the  territorial  limits  of  the  state.^ 

5.  Tex.  &  Pac.  Railway  Co.  v.  the  route  is  outside  the  state 
Interstate  Commerce  Commission,  through  another  state  or  terri- 
162  U.  S.  197,  16  Sup.  Ct.  R.  666,  tory.  Such  an  action  on  the  part 
40  L.  Ed.  940,  reversing  57  Fed.  of  a  state  board  of  railroad  com- 
948,  6  C.  C.  A.  653,  20  U.  S.  App,  missioners  is  not  within  the  pow- 
6  and  52  Fed.  187.  er  of  a  state  and  is  bad  as  inter- 

6.  Railway  Co.  v.  Bowles,  1  Ind.  fering  with  the  power  of  Con- 
Terr.  Rep.  250,  40  S.  W.  Rep.  899.  gress  to  regulate  commerce  among 

7.  To  bring  the  transportation  the  several  states  and  with  the 
on  the  question  of  the  right  to  fix  Indian  Tribes.  Hanley  v.  Railway, 
rates  within  the  control  of  the  187  U.  S.  617,  affirming  Kansas, 
state,  as  part  of  its  domestic  etc.  Railway  v.  Board  of  Railroad 
commerce,  the  subject  transport-  Commissioners,  106  Fed.  353  and 
ed  must  be  during  the  entire  voy-  overruling  United  States  v.  Rail- 
age under  the  exclusive  jurisdic-  road,  115  Fed.  373,  Campbell  r. 
tion  of  the  state.  A  state  board  Railway,  86  Iowa  587,  and  Seawell 
of  railroad  commissioners,  there-  r.  Railroad,  119  Mo.  222,  24  S.  W. 
fore,  has  no  right  to  fix  rates  for  Rep.  1002. 

continuous       transportation       be-  8.  Gaines    v.    Railway,    75    Tex. 
tween  two  points  in  a  state,  when  572,  12  S.  W.  Rep.  1001. 
goods   are   shipped    on   a   through  A   state   cannot  authorize   a   re- 
bill  of  lading  and  a  large  part  of  covery  for  overcharges  for  freight 


526.] 


DUTY   AS   TO   TRANSPORTATION. 


611 


Sec.  526.  Effect  of  joint  rates  in  bringing  a  railroad  within 
the  scope  of  the  Act — Commission  has  power  to  establish 
joint  rates  under  certain  conditions. — The  voluntary  making 
of  a  through  rate  on  interstate  shipments  by  the  joint  action 
of  connecting  railroads  is  the  act  of  each,  and  brings  each 
within  the  scope  of  the  Interstate  Commerce  Act,  and  renders 
it  responsible  for  such  rate,  without  regard  to  the  proportion 
thereof  received  for  its  own  service.  This  constitutes  a  ''com- 
mon control,  management,  or  arrangement  for  a  continuous 
carriage  or  shipment,"  as  defined  by  section  one  of  the  act,'' 
and  it  is  immaterial  that  one  of  the  roads  over  which  the 
goods  pass  receives  the  sole  benefit  of  the  rate  on  its  own 
line.^^     Both  lines  are  subject  to  the  act  notwithstanding. 


on  an  interstate  shipment  involv- 
ing unjust  discrimination.  Gatton 
V.  Railway,  95  Iowa  112,  63  N.  W. 
Rep.   589,  28  L.  R.  A.   556. 

When  cotton  has  been  delivered 
to  a  common  carrier,  to  be  trans- 
ported on  a  continuous  voyage  or 
trip  to  a  point  beyond  the  limits 
of  the  state  it  is  not  subject  to 
state  regulations  as  to  compress- 
ing. State  V.  International,  etc. 
Railroad  Co.,  31  Tex.  Civ.  App. 
219,  71  S.  W.  Rep.  994. 

9.  Interstate  Commerce  Com- 
mission V.  Louisville  &  N.  R.  Co., 
118  Fed.  613;  United  States  v. 
Seaboard  Ry.  Co.,  82  Fed.  563. 

When  goods  shipped  under  a 
through  bill  of  lading,  from  a 
point  in  one  state  to  a  point  in 
another,  are  received  in  transit  by 
a  state  common  carrier,  under  a 
conventional  division  of  the 
charges,  such  carrier  must  be 
deemed  to  have  subjected  its  road 
to  an  arrangement  for  a  continu- 
ous carriage  or  shipment  within 
the  meaning  of  the  act  to  regulate 
commerce.  Cincinnati,  New  Or- 
leans &  Tex.  Pac.  Ry.  Co.  v.  In- 
terstate    Commerce     Commission, 


162  U.  S.  184,  40  L.  Ed.  935,  16 
Sup.  Ct.  R.  700,  affirming  Inter- 
state Commerce  Commission  v. 
Cincinnati,  etc.  Ry.  Co.,  64  Fed. 
981,  9  C.  C.  A.  689,  13  N.  S.  App. 
730,  and  reversing  56  Fed.  925. 

A  terminal  or  belt  railroad,  op- 
erating entirely  within  a  state,  as 
it  receives  shipments  of  inter- 
state freight  on  through  bills  of 
lading  upon  whose  line  the  ship- 
ment begins  or  ends,  is  to  be 
treated  as  having  subjected  itself 
to  a  common  control  for  a  con- 
tinuous shipment  within  the  first 
clause  of  section  one  of  the  Inter- 
state Commerce  Act.  Interstate 
Stock  Yards  Co.  v.  Railway,  99 
Fed.    472. 

A  railroad,  even  if  it  is  a  local 
road,  wholly  within  a  state,  is  not 
exempted  from  the  provisions  of 
the  Interstate  Commerce  Act  In 
receiving,  shipping  and  forward- 
ing interstate  traffic.  Augusta  S. 
R.  Co.  V.  Wrightsville  &  T.  R.  Co., 
74    Fed.    522. 

10.  Railroad  Co.  r.  Behlmer,  175 
U.  S.  648,  44  L.  Ed.  309,  20  Sup.  Ct. 
R.  209,  reversing  Behlmer  v.  Rail- 
road, 83  Fed.  898,  28  C.  C.  A.  229, 


612  THE  LAW  OF   CARRIERS.  [§  526. 

There  was  nothing  in  the  old  Interstate  Commerce  Act  to 
compel  connecting  railroads  to  form  through  routes  or  to  join 
in  making  through  rates,^^  and  the  mere  fact  that  goods  Avere 
intended  by  the  shipper  for  an  ultimate  destination  beyond 
the  state  did  not  subject  the  initial  carrier  to  the  operation  of 
the  act  where  it  received,  transported  and  delivered  such 
goods  wholly  within  one  state  and  had  nothing  to  do  with 
their  transportation  beyond  the  state. ^^  Local  switching  or  trans- 
fer companies,  therefore,  were  not  necessarily  subject  to  the 
act,  unless  they  were  parties  to  a  through  bill  of  lading.^^ 
In  section  one  of  the  new  act,  however,  it  is  provided  that  "it 
shall  be  the  duty  of  every  carrier  subject  to  the  provisions 
of  this  act  to  provide  and  furnish  such  transportation  upon 
reasonable  request  therefor,  and  to  establish  through  routes 
and  just  and  reasonable  rates  applicable  thereto."  And  in 
section  fifteen  of  the  new  act  it  is  also  provided  that  "the 
commission  may  also,  after  hearing  a  complaint,  establish 
through  routes  and  joint  rates  as  the  maximum  to  be  charged 
and  prescribe  the  division  of  such  rates  as  hereinbefore  pro- 
vided, and  the  terms  and  conditions  under  which  such 
through    routes    shall    be     operated,     when    that    may    be 

42  U.   S.  App.   581  and  modifying  Under  the  above  rule  a  class  of 

Id.  71  Fed.  835.  cases    is    created    in    which    ship- 

11.  Interstate  Commerce  Com-  nients  are  interstate  and  conse- 
mission  v.  Southern  Ry.  Co.,  122  quently  not  subject  to  state  regu- 
Fed.  800,  60  C.  C.  A.  540,  affirming  lation,  and  which  still  do  not 
117  Fed.  741.  come   within   the   purview   of   the 

A  court  of  equity  has  no  power  Interstate  Commerce  Act.     See  the 

either    at    common    law    or   under  later  sections   on  state   regulation 

the    Interstate    Commerce    Act   to  of  rates  and  the  following  cases: 
compel   railroad   companies  to  en-        Cutting  t\  R.  &  Nav.  Co.,  46  Fed. 

ter  into   a   contract   with   another  641;  Railway  Co.  f.  Fort  Grain  Co., 

company  for  a  joint  through  rate  7   Tex.   Ct.  R.   207,   72   S.  W.   Rep. 

and  joint  through  routing  of  pas-  419,  73    S.  W.  Rep.   845;    Railway 

sengers.     Little  Rock  &  M.  R.  Co.  Co.  v.  Barry    (Tex.  Civ.  App.)    45 

V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  41  S.  W.  Rep.   814. 
Fed.  559.  13.  Railroad    Co.    v.    Becker,    32 

12.  Ex  parte  Koehler,  30  Fed.  Fed.  849;  Kentucky,  etc.  Bridge 
869;  Missouri  &  111.  Railroad  Tie  Co.  v.  Louisville,  etc.  R.  Co.,  37 
&   Lumber   Co.   v.  Railway   Co.,   1  Fed.  567. 

Int.  Com.  Rep.  30. 
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necessary  to  give  effect  to  any  provision  of  this  Act,  and  the 
carriers  complained  of  have  refused  or  neglected  to  volun- 
tarily establish  such  through  routes  and  joint  rates,  provided 
no  reasonable  or  satisfactory  through  route  exists,  and  this 
provision  shall  apply  when  one  of  the  connecting  carriers  is 
a  water  line." 

Sec.  527.  Principal  objects  of  Act. — "The  principal  ob- 
jects of  the  Interstate  Commerce  Act  were  to  secure  just  and 
reasonable  charges  for  transportation ;  to  prohibit  unjust  dis- 
criminations in  the  rendition  of  like  services  under  similar 
circumstances  and  conditions;  to  prevent  undue  or  unrea- 
sonable preferences  to  persons,  corporations,  or  localities;  to 
inhibit  greater  compensation  for  a  shorter  than  for  a  longer 
distance  over  the  same  line ;  and  to  abolish  combinations  for 
the  pooling  of  freights.  "^^  Subject  to  the  foregoing  pro- 
hibitions and  to  the  right  of  the  commission  under  certain 
conditions  to  prescribe  what  will  be  the  just  and  reasonable 
maximum  rate  or  rates,  joint  or  several,  the  act  leaves  com- 
mon carriers  as  they  were  at  common  law,  free  to  make 
special  contracts  looking  to  the  increase  of  their  business,  to 
classify  their  traffic,  to  adjust  and  apportion  their  rates  so  as 
to  meet  the  necessities  of  commerce,  and,  generally,  to  man- 
age their  important  interests  upon  the  same  principles  which 
are  regarded  as  sound  and  adopted  in  other  trades  and  pur- 
suits.i^ 

The  act  was  not  intended  to  re-inforce  the  provisions  of  the 
tariff  laws,  ^^  and  in-so-far  as  it  inhibits  railroad  carriers  from 

14.  Interstate  Commerce  Com-  ing  76  Fed.  183;  Interstate  Com- 
mission V.  Baltimore,  etc.  R.  R.  merce  Commission  v.  Louisville  & 
Co.,  145  U.  S.  263,  12  Sup.  Ct.  R.  N.  R.  Co.,  73  Fed.  409;  Southern 
844,  36  L.  Ed.  699,  affirming  43  Pacific  Company  v.  Interstate 
Fed.  37;  Interstate  Commerce  Commerce  Commission,  200  U.  S. 
Commission    v.    Chicago   Great   W.  536. 

Ry.  Co.,  141  Fed.  1003.  16.  Texas,  etc.  Ry.  Co.  r.  Inter- 

15.  Interstate  Commerce  Com-  state  Commerce  Commission,  162 
mission  v.  Cincinnati,  N.  O.  &  T.  U.  S.  197,  16  Sup.  Ct.  R.  666,  40 
P.  Ry.  Co.,  167  U.  S.  479,  42  L.  L  Ed.  940,  reversing  Interstate 
Ed.  243,  17  Sup.  Ct.  R.  896,  id.  104  Commerce  Commission  r.  Texas, 
Fed.  1005,  43  C.  C.  A.  682,  affirm-  etc.  Ry.  Co.,  57  Fed.  948,  6  C.  C. 
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the  imposition  of  unjust  and  unreasonable  rates,  is  an  ex- 
press adoption  by  the  national  legislature  of  the  principles 
of  the  common  law  on  this  topic.^^ 

Sec.  528.  Act  must  be  construed  broadly. — "The  intent 
of  congress  is  to  be  gathered  from  a  consideration  of  the  en- 
tire act,  and  not  solely  from  detached  portions  thereof,  and 
the  familiar  rule  of  construction  is  to  be  followed,  to-wit,  that 
in  determining  the  meaning  of  the  words  employed,  the  gen- 
eral purpose  of  the  act  and  the  evils  sought  to  be  remedied 
must  be  always  kept  in  mind,  and,  furthermore,  parts  of  the 
act  are  not  to  be  so  construed  as  to  defeat  other  important 
features  of  the  same;  nor  is  such  a  construction  to  be  given 
to  the  act,  in  whole  or  in  part,  as  may  tend  to  prevent  the 
proper  enforcement  of  the  legislative  purpose.  "^^  So  also 
the  tribunal  appointed  to  enforce  its  provisions,  whether  the 
commission  or  the  courts,  is  empowered  to  consider  all  the 
circumstances  and  conditions  that  reasonably  apply  to  the 
situation.  In  the  exercise  of  its  jurisdiction,  the  tribunal  may 
and  should  consider  the  legitimate  interests  as  well  of  the 
carrying  companies  as  of  the  traders  and  shippers,  and  in 
considering  w^iether  any  particular  locality  is  subjected  to 
an  undue  preference  or  disadvantage  the  welfare  of  the  com- 
munities occupying  the  localities  where  the  goods  are  de- 
livered is  to  be  considered  as  w^ell  as  that  of  the  communities 
which  are  in  the  locality  of  the  place  of  shipment.^^ 

Sec.  529.  Reasonableness  of  rates — Necessity  of  actual 
tender  of  merchandise  for  shipment. — When  a  common  car- 
rier promulgates  a  schedule  of  rates  without  previous  con- 
ference with  its  patrons,  it  acts  under  the  mandate  of  the 

A.   653,   20   U.    S.   App.    6,   and   id.  162  U.  S.  197,  16  Sup.  Ct.  R.  666, 

52  Fed.  187.  40  L.  Ed.  940,  reversing  Interstate 

17.  Tift  V.  Southern  R.  Co.,  123  Commerce  Commission  v.  Texas  & 
Fed.  792;  Swift  v.  Railroad,  58  Pacific  Ry.  Co.,  57  Fed.  948,  6  C. 
Fed.   858.  C.  A.  653,  20  U.  S.  App.  6,  and  52 

18.  "Van  Patten  v.  Chicago,  etc.  Fed.  187;  Interstate  Commerce 
R.  Co.,  81  Fed.  547.  Commission    v.    Louisville     &     N. 

19.  Texas   &   Pacific   Ry.    Co.    v.  Railroad,  73  Fed.  409. 
Interstate  Commerce  Commission, 
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statute  that  all  interstate  rates  must  be  fair  and  reasonable 
and  under  and  subject  to  the  rule  that  it  may  be  called  to 
account  by  the  shipper  in  an  action  at  law  for  damages,  pro- 
vided any  unreasonable  or  unjust  rate  or  charge  is  either 
exacted  from  the  shipper  or  demanded.  When  a  rate  that  has 
been  exacted  or  demanded  is  challenged  on  the  ground  that 
it  was  unreasonable  or  unjust,  it  is  within  the  province  of  a 
court  and  jury  to  determine  the  issue  so  raised,  and  to  re- 
dress the  wrong,  if  one  has  been  committed;  but,  before  an 
alleged  unreasonable  rate  has  been  either  paid  or  demanded, 
or  an  actual  tender  of  merchandise  for  shipment  has  been  made, 
it  is  not  withm  the  legitimate  province  of  a  court  of  equity  to 
interpose  and  fix  a  maximum  rate,  and  thereupon  enjoin  the 
carrier  from  demanding  more  than  Lhe  rate  so  established.  Such 
an  order  effectually  deprives  an  interstate  railroad  of  its 
right  to  change  and  fix  rates  which  is  conceded  to  it  by  the 
Interstate  Commerce  Act.  It  is  tantamount  both  to  making 
a  contract  between  the  shipper  and  the  railroad,  and  to  an 
exercise  of  the  legislative  power  of  prescribing  rates,  neither 
of  which  powers  properly  belongs  to  a  court  of  equity.^o 

Sec.  530.  Interests  of  public  predominant  on  questions  of 
reasonableness  of  rates. — While  it  is  true  that  an  interstate 
carrier  has  the  right  to  exact  a  fair  return  for  the  public 
utilities  it  affords,  the  public  is  entitled  to  exact  that  no  more 
be  required  of  it  for  the  use  of  such  utilities  than  the  serv- 
ices rendered  are  reasonably  worth,2i  and  where  there  is  a 
plain  and  irreconcilable  conflict  between  the  interest  of  the 
public  and  the  interest  of  the  carrier,  the  former  must  pre- 
vail.22  Thus  railroads  have  no  legal  right  to  graduate  their 
charges  in  proportion  to  the  prosperity  which  attends  indus- 
tries whose   products  they  transport.^^ 

20.  Southern  Pacific  Railway  Co.  22.  Interstate  Commerce  Com- 
V.  Colorado  Fuel  &  Iron  Co.,  101  mission  v.  Louisville  &  N.  R.  Co., 
Fed.   779,  42  C.  C.   A.   12.  118   Fed.   613. 

21.  Tift  r.  Southern  Railway  23.  Where  a  vast  increase  of 
Co.,  138  Fed.  753.  lumber     traffic     had     resulted     in 
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Sec.  531.  Value  of  goods  should  be  considered  in  fixing  a 
reasonable  rate — Weight  and  bulk  of  goods. — In  fixing  the 
reasonable  compensation  of  the  carrier  the  element  of  the 
value  of  the  service  must  be  taken  into  account  and  the  courts 
will  refuse  to  enforce  a  rate  which  denies  the  carrier  any 
remuneration  for  additional  risk  in  carrying  articles  of  the 
same  kind  and  bulk,  but  of  a  higher  value  than  the  ordinary-^* 
So  the  weight  and  bulk  of  the  article  to  be  transported,  and 
the  convenience  or  inconvenience  to  the  carrier  in  transport- 
ing it,  may  be  considered  in  rate  making.^^ 

Sec.  532.  Mileage  is  not  the  controlling  factor  in  fixing  a 
reasonable  rate. — Mileage,  while  it  is  a  circumstance  which 
should  be  considered  with  all  other  facts  and  conditions  in 
determining  the  reasonableness  of  interstate  rates,  is  by  no 
means  the  controlling  factor.^^  Thus  the  fact  that  the  cost 
of  carriage  of  all  coal  upon  an  entire  railroad  system,  from 
all  points  of  shipment  to  all  destinations,  is  a  certain  per  cent 
of  the  gross  receipts  from  all  coal  carried  upon  the  entire  sys- 
tem, is  no  reason  for  concluding  that  upon  a  particular  line 
or  part  of  the  system  the  cost  of  carriage  bears  the  same 
ratio  to  the  receipts  from  coal  carried  on  that  particular  line 
or  part.2^ 

large   increase   of   net   revenue   to  lar  traffic  is  practically  destroyed 

the  carrier,  the  service  was  inex-  immediately  after  the  advance  is 

pensive,   required  neither  rapidity  made.     Tift  v.    Southern  Railway 

of       movement       nor       specially  Co.,   138  Fed.   753. 

equipped      cars,       shippers      were  24.  Interstate     Commerce     Com- 

obliged   to   furnish    and    pay    for  mission  v.  Delaware,  L.   &  W.  R. 

equipment,  railroads  were  neither  Co.,  64  Fed.  723;    Interstate  Com- 

to  load  nor  unload,  the  commodity  merce      Commission     v.     Chicago 

was  neither  fragile  nor  perishable.  Great   Western  Ry.   Co.,    141   Fed. 

the   risk   of  damage   was   inappre-  1003. 

ciable,     the    industry    afforded    a  25.  Interstate     Commerce     Com- 

tonnage   -second    in    magnitude    to  mission   v.  Chicago   Great  W.   Ry. 

none  other  transported  by  the  car-  Co.,  supra. 

rier,     an     arbitrary     increase     to  26.  Interstate     Commerce     Com- 

points   of  principal  destination  of  mission  v.  Louisville  &  N.  R.  Co., 

two  cents  a  hundred  pounds  is  un-  73  Fed.  409. 

reasonable  and  unlawful.     This  is  27.  Interstate     Commerce     Com- 

especially  clear  where  the  particu-  mission   v.   Lehigh  Valley  R.   Co., 
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Sec.  533.  On  questions  of  reasonableness  of  rates,  a  com- 
parison of  rates  is  of  small  importance. — In  determining  the 
reasonableness  of  a  rate,  a  comparison  of  rates  to  other  places 
or  points  is  of  small  importance,  except  as  a  circumstance  or 
fact  in  the  proof,  and  having  no  other  than  an  evidentiary 
bearing.28  Too  many  other  factors  must  be  taken  into  ac- 
count, as,  for  instance,  that  between  the  same  points  and 
over  the  same  road,  a  greater  flow  of  traffic  in  one  direction 
will  justify  a  lower  rate  in  that  direction  than  in 
the  other.29  A  finding,  therefore,  that  the  rates 
charged  to  a  particular  point  are  unreasonable  in  themselves 
cannot  properly  be  based  on  evidence  which  only  tends  to 
show  that  they  are  high  as  compared  with  the  rates  charged 
between  the  initial  points  and  intermediate  points.^*' 

The  above  rule,  of  course,  does  not  prevent  consideration  of 
other  rates  as  evidentiary  facts.  Thus  the  rates  at  competi- 
tive points  may  be  compared  in  determining  what  are  reason- 
able  rates   at   non-competitive   points.^^ 

Sec.  534.  What  is  a  reasonable  rate  may  vary  with  the 
season  of  the  year. — The  reasonableness  of  rates  may  also  be 
affected  by  the  nature  of  the  goods  carried  in  reference  to 
the  season  of  the  year.  Thus  lower  summer  rates  and  higher 
winter  rates  on  some  goods  are  not  imreasonable  or  unlawful 
where  such  rates  are  necessary  to  keep  cars  employed  and 
are  offered  all  persons  on  equal  terms.^^ 

Sec.  535.  Second  section  of  Interstate  Commerce  Act  mod- 
eled on  English  Act. — The  second  section  of  the  Interstate 
Commerce  Act  was  modeled  upon  section  90  of  the  English 
** Railway  Clauses  Consolidation  Act"  of  1845,  known  as  the 

74  Fed.  784,  appeal  withdrawn,  82  mission   v.   Nashville   C.   &   St.   L. 

Fed.  1002,  27  C.  C.  A.  681,  39  U.  S.  Ry.  Co.,  120  Fed.  934,  57  C.  C.  A. 

App.    764.  224. 

28.  Interstate     Commerce     Com-  31.  Van   Patten   v.   Chicago,   etc. 
mission  v.  Louisville  &  N.  R.  Co.,  R.  Co.,  81   Fed.   545. 

73  Fed.   409.  32.  Interstate     Commerce     Com- 

29.  See  G  Int.  Com.  Rep.  85,  121,  mission  v.  Louisville  &  N.  R.  Co., 
and  9  Int.  Com.  Rep.  642.  73   Fed.   409. 

30.  Interstate     Commerce     Com- 
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'"Equality  Clause. "^^  That  section  is  given  in  the  foot-note.^* 
The  essential  difference  between  the  English  and  American 
acts  lies  in  the  fact  that  in  the  English  act  the  words  ''pass- 
ing only  over  the  same  line  of  railway  under  the  same  circum- 
stances" occur,  while  in  the  Interstate  Commerce  Act  a  very 
much  broader  scope  is  given  by  the  words  "under  substantial- 
ly similar  circumstances  and  conditions."  This  section  of  the 
Interstate  Commerce  Act  has  been  materially  strengthened 
by  the  act  of  February  19,  1903,  as  amended  June  29,  1906, 
known  as  the  Elkins  bill,  which  has  been  given  in  full  in  the 
notes  of  a  preceding  section.^^ 

Sec.  536.  Purpose  of  second  section. — The  purpose  of  the 
second  section  is  to  enforce  equality  between  shippers  over  the 
same  line,  and  to  prohibit  any  rebate  or  other  device  by  which 
two  shippers,  shipping  over  the  same  line,  the  same  distance, 
under  the  came  circumstances  of  carriage,  are  compelled  to 
pay  different  prices  therefor.  The  phrase  "under  substan- 
tially similar  circumstances  and  conditions,"  as  used  in  the 

33.  Texas  &  Pacific  Ry.  Co.  v.  contained,  from  time  to  time  to 
Interstate  Commerce  Commission,  alter  or  vary  the  tolls  by  the 
162  U.  S.  197,  16  Sup.  Ct.  R.  666,  special  act  authorized  to  be  taken, 
40  L.  Ed.  940,  reversing  57  Fed.  either  upon  the  whole  or  upon  any 
948,  20  U.  S.  App.  6,  6  C.  C.  A.  particular  portions  of  the  railway, 
653,  and  52  Fed.  187.  as   they  shall   think  fit;    provided 

34.  Railway  Clauses  Consolida-  that  all  such  tolls  be  at  all  times 
tion  Act  of  1845,  8  &  9  Vict.  ch.  20.  charged    equally    to    all    persons, 

"Sec.  90.  And  whereas  it  is  ex-  and  after  the  same  rate,  whether 
pedient  that  the  company  should  per  ton,  per  mile,  or  otherwise,  in 
be  enabled  to  vary  the  tolls  upon  respect  to  all  passengers,  and  of 
the  railways  so  as  to  accommodate  all  goods  or  carriages  of  the  same 
them  to  the  circumstances  of  the  description,  and  conveyed  or  pro- 
traffic,  but  that  such  power  of  pelled  by  a  like  carriage  or  en- 
varying  should  not  be  used  for  the  gine,  passing  only  over  the  same 
purpose  of  prejudicing  or  favoring  portion  of  the  line  of  railway  un- 
particular  parties,  or  for  the  pur-  der  the  same  circumstances;  and 
pose  of  collusively  or  unfairly  no  reduction  or  advance  in  any 
creating  a  monopoly,  either  in  the  such  tolls  shall  be  made  either 
hands  of  the  company  or  of  par-  directly  or  indirectly  in  favor  of 
ticular  parties;  it  shall  be  lawful  or  against  any  particular  com- 
therefore,  for  the  company,  sub-  pany  or  person  traveling  upon  or 
ject  to  the  provisions  and  limita-  using  the  railway." 
tions  herein  and  in  the  special  act  35.  See  ante,  §  523. 
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second  section,  refers  to  the  matter  of  carriage,  and  does 
not  include  competition  between  rival  routes.  This  view  is 
not  open  to  the  criticism  that  different  meanings  are  attrib- 
uted to  the  same  words  when  found  in  different  sections  of 
the  act;  for,  as  the  purposes  of  the  several  sections  are  differ- 
ent, the  phrase  under  consideration  must  be  read,  in  the  sec- 
ond section,  as  restricted  to  the  case  of  shippers  over  the 
same  road,  thus  leaving  no  room  for  the  operation  of  com- 
petition, but  in  the  other  sections,  which  cover  the  entire 
tract  of  interstate  and  foreign  commerce,  a  meaning  must  be 
given  to  the  phrase  wide  enough  to  include  all  the  facts 
that  have  a  legitimate  bearing  on  the  situation — among  which 
is  the  fact  of  competition  when  it  affects  rates."^ 

Sec.  537.  Effect  of  second  section  on  discriminative  inter- 
state contracts. — The  Interstate  Commerce  Act  when  it  took 
effect  abrogated  all  existing  interstate  contracts  discriminat- 
ing either  for  or  against  a  shipper.^'  All  such  contracts  en- 
tered into  since  the  passage  of  the  Interstate  Commerce  Act 
are  unlawful  and  render  the  railroad  company  making  the 
same  liable  to  punishment.  Being  unlawful,  a  provision  in 
one  for  a  discriminative  rate  is  utterly  void  between  the  im- 
mediate parties,  and  neither  is  permitted  to  go  into  a  court  of 
justice  and  enforce  a  demand  founded  thereon.^^  The  courts 
have  enforced  this  rule  even  where  the  rate  has  been  given 
by  mistake  to  the  shipper,  and  he  has  been  induced  to  ship 
solely  on  the  basis  of  such  mistaken  rate.^sJ 

36.  Wight  V.  United  States,  167  nation,  made  prior  to  the  passage 
U.  S.  512,  17  Sup.  Ct.  R.  822,  42  of  the  act  cannot  be  recovered. 
L.  Ed.  258;  Interstate  Commerce  Gatton  v.  Railway^  95  Iowa,  112, 
Commission  v.  Alabama  Midland  G.3  N.  W.  Rep.  589,  28  L.  R.  A. 
Ry.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  556.  Prior  contracts  as  to  rebates 
R.  45,  affirming  74  Fed.  715,  21  were  rendered  void.  Fitzgerald  v. 
C.  C.  A.  51,  41  U.  S.  App.  453,  and  Railroad  Co.,  6.3  Vt.  169,  22  Atl. 
69  Fed.   227.  Rep.  76,  13  L.  R.  A.  70;  Bullard  v. 

37.  Fitzgerald  r.  Fitzgerald  &  Railroad  Co.,  10  Mont.  168,  25  Pac. 
Mallory    Const.    Co.,    41    Neb.    374,  120,    11   L.   R.   A.    246. 

59  N.  W.   Rep.   838.     Overcharges        38.  Church  r.  Railway  Co.,  14  S. 
for  freight  on   an   interstate  ship-     Dak.   443,  85  N.  W.  Rep.   1001. 
ment,    involving    unjust    discrimi-        39.  In   Railway   Co.    v.   Hubbell, 
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Sec.  538. — Discrimination  must  be  unjust — Milling  in  tran- 
sit agreements — Compressing  cotton  en  route. — All  special 
contracts  or  traffic  arrangements  between  carrier  and  shipper 
are  not  forbidden  or  condemned,  but  only  such  as  operate 
unfairly  and  evidence  undue  favoritism  toward  one,  or  de- 


54  Kan.  232,  38  Pac.  Rep.  266,  a 
joint  tariff  rate  of  $2.70  per  ton  on 
shipments  of  coal  between  Rich- 
mond, Mo.,  and  Mankato,  Kas.,  had 
been  agreed  on  and  was  in  force 
and  in  use  by  the  St.  Joseph,  St. 
Louis  &  Santa  Fe  Railroad  Com- 
pany which  operated  a  line  from 
Richmond,  Mo.,  to  St.  Joseph,  Mo., 
and  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  which 
operated  a  connecting  line  from 
St.  Joseph,  Mo.,  to  Mankato,  Kas. 
The  agent  of  the  first  named  com- 
pany by  mistake  quoted  the  plaint- 
iff a  rate  of  $1.70  per  ton  on  car- 
load shipments  of  coal  from  Rich- 
mond to  Mankato.  The  plaintiff 
thereupon  shipped  ten  car  loads. 
The  court  held  that  a  contract 
made  by  mistake  can  have  no 
greater  validity  than  one  inten- 
tionally entered  into,  and  that  the 
Rock  Island  company  was  entitled 
to  collect  the  full  customary  rate, 
there  being  no  pretense  that  such 
rate  was  excessive  or  unreason- 
able. 

In  Railway  Co.  v.  Bowles,  1  Ind. 
Ter.  Rep.  250,  40  S.  W.  Rep.  899, 
the  court  held  that  where  a  rate 
lower  than  the  interstate  com- 
merce rate  was  agreed  on  for  a 
shipment "  from  a  territory  to  a 
state,  but  the  regular  rate  was 
demanded  and  collected  at  its 
destination,  the  excess  could  not  be 
recovered  by  the  shipper,  though 
he  did  not  know  his  contract  was 
illegal. 


In  Railroad  Co.  r.  Ostrander,  66 
Ark.  567,  52  S.  W.  Rep.  435,  the 
agent  of  one  of  defendant  com- 
pany's connecting  lines  granted  a 
rate  other  than  the  regular  joint 
tariff  rate  through  a  mistake  in 
classification.  The  court  held 
that  the  regular  joint  tariff  rate 
could  be  collected. 

See  also,  following  the  same 
rule:  Railway  Co.  v.  Bundick,  94 
Ga.  775,  21  S.  E.  Rep.  995;  Rail- 
road Co.  V.  Harrison,  119  Ala.  539, 
24  So.  Rep.  552,  43  L.  R.  A.  385, 
72  Am.  St.  Rep.  936;  Railway  Co. 
V.  Clements  (Tex.  Civ.  App.),  49 
S  W.  Rep.  913;  Bullard  v.  Rail- 
road Co.,  10  Mont.  168,  25  Pac. 
Rep.  120,  11  L.  R.  A.  246;  Railroad 
Co.  V.  Hefley,  158  U.  S.  99,  15  Sup. 
Ct.  R.  802;  Railroad  Co.  v.  Wilcox, 
99  Va.  394,  39  S.  E.  Rep.  144;  Rail- 
way Co.  V.  Mugg  &  Dryden,  

U    S.  ,  26  Sup.  Ct.  R.  628. 

Overruled  cases,  contra:  Rail- 
road Co.  V.  Dismukes,  94  Ala.  131, 
10  So.  Rep.  289,  17  L.  R.  A.  113; 
Railway  Co.  v.  Crowell  Lumber  & 
Grain  Co.,  51  Neb.  293,  70  N.  W. 
Rep.   964. 

See  also  contra:  Southern,  etc., 
Ry.  Co.  V.  Burgess  &  Co.  (Tex. 
Civ.  App.),  90  S.  W.  Rep.  189; 
Railway  Co.  v.  Leatherwood,  29 
Tex.  Civ.  App.  507,  69  S.  W.  Rep. 
119. 

Common  carriers  of  freight,  hav- 
ing adopted  classification  sheets 
fixing  transportation  charges,  and 
having  filed  the  same  with  the  In- 
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prive  another  of  his  just  rights.  So  long,  therefore,  ?,s  there 
is  no  unjust  discrimination  and  no  stipulation  in  the  contract 
forbidding  the  carrier  extending  similar  rates  to  all  other 
shippers  similarly  situated,  there  is  no  express  provision  of 
law  and  no  sound  reason  arising  out  of  public  policy  which 
prohibits  a  carrier  entering  into  a  fair  and  equitable  milling 
in  transit  arrangement  by  which  the  carrier  contracts  to 
credit  on  the  freight  charges  on  manufactured  goods  any 
freight  or  raw  material  shipped  to  the  factory.^*^  Nor  is  a 
railroad  company  guilty  of  unlawful  discrimination  by  re- 
ceiving cotton  from  one  shipper  at  a  particular  place  of  ship- 
ment, shipping  it  to  another  point  and  having  it  compressed 
there  at  the  company's  expense,  and  then  reshipped  to  its 
places  of  destination  for  a  rate  equal  to  its  published  through 
rate  from  the  place  of  shipment  to  such  places  of  destination, 
where  such  an  arrangement  is  in  compliance  with  a  recog- 
nized custom,  of  which  all  other  shippers  can  avail  them- 
selves, and  where  it  does  not  appear  that  a  party  complaining 
desires  to  ship  any  cotton  from  that  particular  place  of  ship- 
ment to  the  points  of  destination  or  that  he  is  compelled  to 
pay  a  higher  rate  under  similar  circumstances."*^ 

Sec.  539.    Shippers  must  be  placed  on  an  absolute  equality. 

— The  statute  recognizes  the  fact  that  it  is  no  proper  busi- 
ness of  a  common  carrier  to  foster  particular  enterprises  or  to 
build  up  new  industries,  but  deriving  its  franchise  from  the 
legislature,  and  depending  on  the  will  of  the  people  for  its 
own  existence,  a  carrier  is  bound  to  deal  fairly  with  the  pub- 
lic and  to  put  all  its  patrons  upon  an  absolute  equality.'*^  An 
agreement,  therefore,  by  two  railroads  to  use  connecting  spurs 
of  each  which  terminated  at  docks  jointly,  each  maintaining 
its  own  portion,  makes  such  connecting  spurs  a  part  of  the 

terstate     Commerce     Commission,     way   Co.,  N.   Dak.   ,   107 

are,     as    well      as     the     shippers,  N.  W.  Rep.  56. 

bound  thereby;    and  contracts  be-  40.  Laurel  Cotton  Mills  r.  Rail- 

tween  such  carriers  and  shippers  road    (Miss.),  37  So.  Rep.  i;u. 

are   presumed   to   be   governed   by  41.  Cowan  r.  Bond,  .39  Fed.  54. 

the  classification  sheet  in  force  at  42.  Railway    Co.     v.    Goodridge, 

date  of  shipment.     Smith  v.  Rail-  149  U.  S.  680,  13  Sup.  Ct.  R.  970, 
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entire  track  of  each  railroad,  and  an  extra  charge  of  $2.00 
per  car,  made  to  one  shipper  from  a  point  on  the  docks,  in 
addition  to  the  published  schedule  of  rates  from  the  city, 
where  no  extra  charge  is  made  to  any  other  shipper  is  dis- 
criminative.•^^  So  also  a  special  rate  to  a  shipper  giving  him 
a  preference  of  from  one  to  two  cents  a  pounds  on  lumber 
over  other  shippers  is  void.^^  And  the  court  will  go  behind 
mere  forms  or  theories  of  legal  entities  when  such  forms  or 
theories  are  used  as  cloaks  to  hide  secret  rebates,  as  where  a 
so-called  "transit"  company  is  formed  of  certain  favored 
shippers  and  the  carrier  pays  rebates  under  the  guise  of 
"commissions"  to  such  "transit"  company."*^ 

Sec.  540.  A  lower  through  rate  not  necessarily  discrimina- 
tive.— The  Interstate  Commerce  Act,  however,  does  not  pre- 
vent railroads  from  contracting  for  a  through  rate  at  a  lower 
rate  than  the  combination  of  the  locals  would  aggregate.  In 
such  case,  if  the  agent  of  the  connecting  carrier,  by  mistake, 
gives  the  shipper  an  unusually  low  rate  over  connecting  lines, 
and  the  initial  carrier,  without  knowledge  of  such  act,  mis- 
routes  the  goods  so  that  the  shipper  is  compelled  to  pay  a 
much  higher  rate  of  freight  than  that  agreed  upon,  the  initial 
carrier  cannot  escape  liability  on  the  ground  that  the  rate 
given  was  in  violation  of  the  Interstate  Commerce  Act.^^ 

Sec.  541.  Discrimination  may  be  in  passenger  service,  as 
well  as  property. — There  may  be  unjust  discrimination  in  pas- 
senger service,  as  well  as  property,  and  it  is  equally  pro- 
hibited in  both.  Thus  a  contract  entered  into  between  a  rail- 
road company  and  a  ticket  broker  whereby  the  latter  was  en- 
abled to  sell  tickets  to  individuals  over  the  company's  lines 
leading  from  one  state  to  another  at  less  than  the  established 

37    L.    Ed.    896;    Railway    Co.    v.  Ark.  348,  50  S.  W.  Rep.  871. 

Taggart,  149  U.  S.  698,  13  Sup.  Ct.  45.  United   States  v.  Milwaukee, 

R.  977,   37  L.  Ed.  905;   Ohio  Coal  etc..  Transit  Co.,  142  Fed.  247. 

Co.  V.  Whitcomb,  123  Fed.  359,  59  46.  Pond-Decker      Lumber      Co. 

C.  C.  A.  487.  V.  Spencer,  86  Fed.  846,  30  C.  C.  A. 

43.  Ohio  Coal  Co.  v.  Whitcomb,  430,  reversing  Central  Trust  Co.  v. 
supra.  Railway  Co.,   SI   Fed.   277. 

44.  Kizer    v.    Railway     Co.,     66 
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rate  for  the  sale  of  tickets  by  its  regular  agents  between  the 
same  points  and  for  the  same  accommodations  is  in  violation 
of  the  Interstate  Commerce  Act."*^  So  also  a  pass  issued  as 
a  matter  of  personal  favor  to  a  person  not  within  any  of  the 
exceptions  contained  in  the  Interstate  Commerce  Act  is  un- 
just discrimination.'*^ 

Sec.  542.  Reasonableness  of  rate  not  necessarily  involved 
in  section  two. — The  reasonableness  or  justice  of  the  charge 
which  is  the  subject  of  section  one  of  the  act  is  not  necessar- 
ily involved  in  determining  the  unjust  discrimination  which 
is  the  subject  matter  of  section  two.  The  charge  made  for 
transporting  freight  may  be  entirely  reasonable,  and  the 
plaintiff  may  have  no  occasion  to  complain  of  the  intrinsic 
value  of  the  services  rendered,  but  may  be  injuriously  af- 
fected by  advantages  given  his  competitors  in  rates  of 
freight.^ 

Sec.  543.  A  distinction  exists  between  wholesale  rates  in 
freight  and  passenger  traffic — Party  rates. — A  distinction  has 
been  recognized  by  the  courts  between  wholesale  rates  in 
freight  and  passenger  traflSc.  The  fact  that  one  man  is  a  large 
shipper  and  another  a  small  shipper  does  not  entitle  the  car- 
rier to  make  an  appreciable  difference  in  the  rate,  if  the 
property  carried  in  each  case  is  of  the  same  class,  and  the  dis- 
tance and  route  is  the  same.^^  Otherwise  the  large  shipper 
would  be  able  to  sell  his  goods  at  a  lower  price  than  his  com- 
petitors and  this  would  enable  him  to  obtain  a  monopoly  of  that 
business,  "The  same  result,  however,  does  not  follow  from 
the  sale  of  tickets  for  a  number  of  persons  at  a  less  rate  than 
for  a  single  passenger;  it  does  not  operate  to  the  prejudice 
of  the  single  passenger,  who  cannot  be  said  to  be  injured  by 
the  fact  that  another  is  enabled  at  a  particular  instance  to 

47.  Railroad  Co.  v.  Swanson,  49.  Kinnavey  v.  Terminal  R. 
102  Ga.  754,  28  S.  E.  Rep.  601,  39     Assn.,  81  Fed.  804. 

L.  R.  A.  275.  50.  United     States    v.    Tozer,     39 

48.  In  re  Charge  to  Grand  Jury,  Fed.  369.  But  see  Interstate  Com- 
66  Fed.  146.  merce     Commission      v.     Chicago 

Great  W.  Ry.  Co.,  141  Fed.  1003. 
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travel  at  a  less  rate  than  he.  If  it  operates  unjustly  to  any 
one,  it  is  the  rival  road  which  has  not  adopted  corresponding 
rates ; ' '  but  it  was  not  the  design  of  the  act  to  stifle  com- 
petition, nor  is  there  any  legal  injustice  in  one  person's  pro- 
curing a  particular  service  cheaper  than  another.  In  other 
words,  it  was  not  intended  to  ignore  the  principle  that  one 
can  sell  at  wholesale  cheaper  than  at  retail.  Party  rates  are, 
therefore,  not  in  violation  of  the  act  if  they  are  available  to 
the  public  generally.*^^ 

Sec.  544.  Car-load  is  usually  taken  as  the  unit  in  fixing 
freight  rates. — The  rule  in  the  preceding  section  as  to  whole- 
sale freight  rates,  of  course,  must  be  based  on  some  definite 
units  for  fixing  freight  charges,  and  the  difficulty  is  to  find 
the  proper  unit.  Probably  no  fixed  rule  can  be  given,  for 
each  article  of  commerce  should  depend  somewhat  on  itself  in 
that  respect,  and  due  consideration  should  be  given  to  its 
value,  bulkiness,  weight,  etc.  In  general,  the  Interstate  Com- 
merce Commission  has  regarded  the  car-load  as  the  unit,  but 
has  held  that  the  difi^erence  between  the  rate  on  car-loads  and 
less  than  car-loads  must  be  reasonable.^^ 

In  a  pioneer  Federal  case,  the  court  held  that  a  railroad 
company  is  not  required  by  the  Interstate  Commerce  Act  to 

51.  Interstate     Commerce     Com-  tion  of  its  soldiers  and  the  various 

mission   v.  Baltimore,  etc.  R.   Co.,  classes  of  persons  described  in  the 

145  U.  S.  263,  12  Sup.  Ct.  R.  844,  company's  schedules.     Nor  does  a 

36  L.  Ed.  699,  affirming  43  Fed.  37.  denial  of  the  party  rate  made  by 

The  United  States  government  such  schedule  amount  to  a  viola- 
in  transporting  its  soldiers  is  not  tion  of  section  2  or  3  of  the  inter- 
entitled  to  the  benefits  of  a  ten-  state  commerce  act.  The  traffic 
party  rate  ticket  given  by  a  rail-  provided  for  in  the  railroad  sched- 
road  to  theatrical,  operatic  or  con-  ule  has  no  analogy  or  resem- 
cert  companies,  glee  clubs,  brass  blance  to  that  carried  on  by  the 
or  string  bands,  boat,  baseball,  government.  It  is  not  a  like  ser- 
polo  or  football  teams,  and  other  vice  nor  "under  substantially 
parties  of  like  character  regularly  similar  circumstances  and  condi- 
organized  for  the  purpose  of  giv-  tions.  United  States  t\  Chicago  & 
ing  exhibitions  and  traveling  to-  N.  W.  Ry.  Co.,  127  Fed.  785,  62 
gether."  There  is  no  analogy  or  C.  C.  A.  465. 
likeness  betv^^een  the  business  of  52.  9  Int.  Com.  Rep.  78. 
the  government  in  the  transporta- 
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give  the  same  car-load  rates  on  interstate  shipments  to  for- 
warding agents  who  solicit  property  for  shipment  from  dif- 
ferent owners  with  less  than  a  car-load  each  and  combine  it 
into  car-load  lots,  that  it  makes  on  car-load  shipments  to  a 
single  owner.  The  higher  rate  demanded  of  the  forwarding 
agent  is  not  for  a  "like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions.  "^^ 

Sec.  545.  Rebate  equal  to  cartage  charges  is  discrimina- 
tive.— The  fact  that  a  shipper  has  a  siding  connection  with 
one  railroad  which  enables  him  to  get  his  goods  delivered  at 
his  door  will  not  authorize  a  competing  railroad  under  section 
two,  in  order  to  obtain  his  business,  to  give  him  a  rebate  equal 
to  the  cartage  charges  between  its  station  and  his  warehouse 
when  other  shippers  over  the  competing  railroad  are  com- 
pelled to  pay  the  full  charges  for  the  same  service  without 
being  alloAved  the  rebate  for  cartage  charges.  Such  a  rebate 
is  prohibited  by  section  two  as  a  discrimination  between  ship- 
pers.^* 

Sec.  546.  Payment  of  carrier's  prior  debt  by  carriage  as 
discrimination. — Where  a  carrier  owes  a  legal,  enforceable, 
and  ascertained  sum  of  money,  the  Interstate  Commerce  Act 
is  not  violated  if  the  debt  be  paid  by  carriage  done  by  the 
carrier  for  its  creditor  at  the  carrier's  legal  freight  rate.^^ 
But  it  would  practically  emasculate  the  law  of  its  most  health- 
ful feature  to  permit  an  unexplained,  indefinite  and  unad- 
justed claim  for  damages  arising  from  a  tort,  never  prose- 
cuted to  a  final  determination  in  the  courts,  to  be  put  for- 
ward as  an  excuse  for  a  clear  discrimination  in  rates.  To 
hold  a  defense  thus  pleaded  to  an  action  against  the  carrier 

53.  Lundquist  v.  Railway,  121  in  New  Haven  R.  R.  Co.  v.  Inter- 
Fed.  915.  state   Commerce    Commission,    200 

54.  Wight  V.  Railroad,  167  U.  S.  U.  S.  361,  the  U.  S.  Supreme 
512,  17  Sup.  Ct.  R.  822,  42  L.  Ed.  Court  holding  that  a  claim  based 
258.  on  an  admittedly  illegal  prior  con- 

55.  Interstate  Commerce'  Com-  tract  could  not  be  used  in  pay- 
mission  V.  Chespeake  &  O.  Ry.  Co.,  ment  of  the  carrier's  legal  freight 
128  Fed.  59,  affirmed  and  modified  rate. 

40 
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for  rate  discrimination  to  be  valid  would  open  the  door  to  the 
grossest  frauds  upon  the  law  and  practically  enable  the  rail- 
road company  to  avail  itself  of  any  consideration  for  a  rebate 
which  it  considers  sufficient  and  to  agree  with  the  favored 
customer  upon  some  fabricated  claim  for  damages  which  it 
w^ould  be  difficult,  if  not  impossible,  to  disprove.^^ 

Sec.  547.  Agreement  for  rebate  does  not  void  contract  of 
carriage. — Although  the  fact  of  agreement  for  rebate  and 
special  rate  may  be  proven,  it  does  not  prevent  liability  on 
the  part  of  the  carrier  for  loss  of  freight  through  the  car- 
rier's negligence.  The  law  makes  agreements  as  to  rebate  or 
special  rate  void,  but  does  not  make  the  contract  of  affreight- 
ment otherwise  void.  There  is  nothing  in  the  law  or  the 
policy  of  it  which  requires  a  construction  that  would  excuse  a 
carrier  from  all  liability  when  it  made  such  a  contract  in 
connection  with  that  for  receipt  and  transportation  of  freight. 
Such  a  construction  would  encourage  rather  than  discourage 
such  unlawful  agreements  for  rebates.  The  carrier  might 
prefer  them  to  liabilit.y  for  freight.^" 

Sec.  548.  Effect  of  section  two  on  limitations  on  the  value 
of  the  goods  placed  in  bills  of  lading. — A  limitation  placed 
by  the  shipper  on  the  value  of  the  goods,  if  lost  or  damaged  in 
transit,  in  consideration  of  a  reduced  rate  being  given  on  an 
interstate  shipment,  is  in  violation  of  section  two  and  void. 
If  there  is  but  one  rate  or  charge  permissible  for  one  class 
of  freight  under  the  act,  then  such  a  thing  as  a  rate  "less 
than  the  regular  rate"  is  prohibited  and  the  carrier  ought  not 
to  be  permitted  to  plead  the  violation  of  law  as  a  defense  to 
liabilities  incurred  in  the  line  of  its  duty  as  a  common  car- 
rier under  the  law.  To  say  that  a  rate  "less  than  the  regular 
rate"  was  made  in  consideration  that  the  shipper  placed  a 

56.  Railway  Co.  v.  Goodridge,  North  America,  151  U.  S.  368,  14 
149  U.  S.  680,  13  Sup.  Ct.  R.  970,  Sup.  Ct.  367,  38  L.  Ed.  195,  af- 
37  L.  Ed.  896;  Railway  Co.  v.  firming  Insurance  Co.  of  North 
Taggart,  149  U.  S.  698,  13  Sup.  Ct.  America  r.  Delaware  Mutual 
R.  977,  37  L.  Ed.  905.  Safety  Insurance  Co.,  91  Tenn.  537, 

57.  Merchants    Cotton    Press    &  19  S.  W.  Rep.  755. 
Storage   Co.   v.   Insurance    Co.    of 
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reduced  valuation  upon  the  property  shipped  does  not  put 
the  contract  of  shipment  without  the  prohibition  of  the  act, 
but  simply  illustrates  how,  by  the  mere  subterfuge  of  a  re- 
duced valuation  clause,  inserted  in  shipping  contracts,  classes 
innumerable  might  be  established  and  the  whole  scheme  of 
uniformity  in  charge  contemplated  in  the  Interstate  Com- 
merce Act  be  nullified.  If  the  simple  suggestion  of  a  dimin- 
ished valuation  of  a  designated  article  or  class  of  property  to 
be  shipped  would  work  for  it  a  new  rule  in  the  schedule  of 
charges  required  to  be  printed  or  hung  up  to  public  view  in 
the  depot  or  station  house  of  the  transportation  company,  the 
provisions  of  the  law  forbidding  reductions,  as  well  as  ad- 
vances in  the  rate  charges,  except  after  public  notice,  would 
mean  nothing;  and  new  schedules  arranged  and  classes 
formed  to  suit  every  special  friend  of  the  company  or  favored 
locality  applying  for  transportation  rates  would  be  the  prac- 
tice, as  before  the  enactment  of  the  law.  Special  contract 
rates  and  scheduled  rates,  or  rates  determinable  by  definite 
and  published  rules,  cannot  be  reconciled  one  with  the  other.^ 

Sec.  549.  Question  of  relative  rates  is  involved  in  section 
two. — In  questions  of  unreasonableness  of  rates  arising  under 
section  one,  we  have  seen  that  a  comparison  of  rates  is  of 
little  importance.  In  determining  questions  under  section 
two,  however,  it  often,  if  not  always,  becomes  necessary  to 
contrast  the  rates  to  other  places  and  persons,  for  objections 
under  that  section  involve  the  question  of  relative  rates  with 
all  their  elements.  ^ 

Sec.  550.  Failure  to  pay  expenses  no  excuse  for  unjust 
discrimination  under  section  two. — The  fact  that  a  line,  oper- 
ated as  a  part  of  a  great  railroad  system,  considered  as  a  sepa- 
rate railroad,  fails  to  pay  its  expenses,  does  not  justify  an 
unjust  discrimination  in  rates.  There  are  many  such  roads 
absorbed  by  the   principal  railway  systems  of  the   country, 

1.  Ward    V.    Railway,     158     Mo.  2.  Interstate      Commerce      Com- 

226,   58    S.   W.   Rep.    28;    Griffin   v.  mission  r.  Louisville  &  N.  R.  Co., 

Wabash  R.  Co.,  Mo.  App.  — ,  73   Fed.   409. 

91  S.  W.  Rep.   1015. 
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and,  if  this  contention  were  allowable,  it  would  in  the  great 
majority  of  cases  involving  unfair  and  prejudicial  rates  effect- 
ually nullify  the  Interstate  Commerce  Law.^ 

Sec.  551.  Third  section  of  Interstate  Commerce  Act  mod- 
eled on  English  Act — Their  differences. — The  third  section  of 
the  Interstate  Commerce  Act  was  modeled  upon  the  second 
section  of  the  English  "act  for  the  better  regulation  of  the 
traffic  on  railways  and  canals"  of  July  10,  1854,^  and  the 
eleventh  section  of  the  act  of  July  21,  1873,  entitled  "An  Act 
to  make  better  provision  for  the  carrying  into  effect  of  Rail- 
way and  Canal  Traffic  Act,  1854,  and  for  other  purposes  con- 
nected therewith."^     As  its  title  implies,  the  latter  act  does 

3.  Interstate  Commerce  Com-  company  and  canal  company,  and 
mission  v.  Louisville  &  N.  R.  Co.,  railway  and  canal  company  hav- 
118  Fed.  613.  Ing  or  working  railways  or  canals 

4.  Act  for  the  better  regulation  which  form  part  of  a  continuous 
of  the  traffic  on  railways  and  line  of  railway  or  canal,  or  rail- 
canals  of  July  10,  1854.  17  &  18  way  and  canal  communication,  or 
Vict.  Ch.  31.  which  have  the  terminus,  station, 

"Sec.  2.  Every  railway  com-  or  wharf  of  the  one  near  the  ter- 
pany,  canal  company,  and  railway  minus,  station,  or  wharf  of  the 
and  canal  company,  shall,  accord-  other,  shall  afford  all  due  and  rea- 
ing  to  their  respective  powers,  sonable  facilities  for  receiving  and 
afford  all  reasonable  facilities  for  forwarding  all  the  traffic  arising 
the  receiving,  and  forwarding  and  by  one  of  such  railways  or  canals 
delivering  of  traffic  upon  and  by  the  other,  without  any  unrea- 
from  the  several  railways  and  sonable  delay,  and  without  any 
canals  belonging  to  or  worked  by  such  preference  or  advantage,  or 
such  companies  respectively,  and  prejudice  or  disadvantage,  as 
for  the  return  of  carriages,  trucks,  aforesaid,  and  so  that  no  obstruc- 
boats,  and  other  vehicles,  and  no  tion  may  be  afforded  to  the  public 
such  company  shall  make  or  give  desirous  of  using  such  railways 
any  undue  or  unreasonable  prefer-  or  canals,  or  railways  and  canals 
ence  or  advantage  to  or  in  favor  as  a  continuous  line  of  communi- 
of  any  particular  person  or  com-  cation,  and  so  that  all  reasonable 
pany,  or  any  particular  descrip-  accommodations  may,  by  means  of 
tion  of  traffic,  in  any  respect  what-  the  railways  and  canals  of  the 
soever,  nor  shall  any  such  com-  several  companies,  be  at  all  times 
pany  subject  any  particular  per-  afforded  to  the  public  in  that  bo- 
son or  company,  or  any  particu-  half."  See  Pickering,  Phipps  & 
lar  description  of  traffic,  to  any  Co.  v.  Railway,  2  Q.  B.  (1892) 
undue    or    unreasonable    prejudice  229. 

or   disadvantage    in    any    respect        5.  36  &  37  Vict.  Ch.  48. 
whatsoever;      and    every    railway 
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not  repeal  the  former,  but  merely  adds  specific  provisions  for 
its  better  enforcement. 

It  should  also  be  noticed  in  this  connection  that  the  English 
act  does  not  contain  the  word  "locality,"  which  marks  an 
important  difference  between  the  English  and  American  acts. 
The  word  "locality,"  however,  does  not  make  it  competent 
for  a  railroad  company  to  appropriate  the  grievance  of  a 
traffic  or  locality  under  section  three,  and  to  complain  on  ac- 
count of  it.^ 

Sec.  552.  Section  three  is  more  comprehensive  than  section 
two. — Unjust  discrimination  is  prohibited  by  section  three  as 
well  as  by  section  two.  The  latter  relates  to  unjust  discrimi- 
nation in  rates;  the  former  is  comprehensive  enough  standing 
alone  to  include  every  form  of  unjust  discrimination,  not  only 
in  rates,  but  also  in  the  conveniences  and  facilities  supplied 
to  shippers  in  any  of  the  details  of  the  carrying  service.'^  The 
same  rule  holds  good  as  to  section  three,  therefore,  that  ob- 
tains as  to  section  two,  viz.,  that  a  charge  may  be  perfectly 
reasonable  under  section  one  of  the  act  and  may  create  an 
unreasonable  preference  or  advantage  under  section  three.^ 
The  question  of  relative  rates  would  also  arise  under  section 
three,  as  under  section  two.^ 

Sec.  553.  Questions  of  undue  or  unreasonable  prejudice  or 
preference  are  questions  of  fact.— As  the  third  section  of  the 
act,  which  'forbids  the  making  or  giving  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  particular  person  or 
locality,  does  not  define  what,  under  that  section,  shall  con- 
stitute a  preference  or  advantage  to  be  undue  or  unreason- 
able, it  cannot  be  doubted  that  whether,  in  particular  in- 
stances, there  has  been  an  undue  or  unreasonable  prejudice 

6.  Oregon  Short  Line,  etc.  Ry.  8.  Interstate  Commerce  Corn- 
Co.  V.  Railroad  Co.,  61  Fed.  158,  mission  v.  Baltimore,  etc.,  R.  Co., 
9  C.  C.  A.  409,  15  U.  S.  App.  479,  145  U.  S.  263,  12  Sup.  Ct.  R.  844, 
affirming  51   Fed.   465.  ."ifi  L.  Ed.  699,  affirming  43  Fed.  37. 

7.  United  States  v.  Delaware,  9.  Interstate  Commerce  Com- 
etc.  R.  Co.,  40  Fed.  101;  Interstate  mission  v.  Louisville  &  N.  R.  Co.. 
Commerce  Commission   v.  Chicago  7."^   Fed.   409. 

Great  W.  Ry.  Co.,   141   Fed.   1003. 
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or  preference  is  a  question  of  fact  depending  on  the  matters 
proved  in  each  case/^  the  carrier's  business  involving  so 
many  considerations  that  each  case  must  be  treated  broadly 
and  practically  by  itself. ^^  And  in  determining  whether  the 
rates  charged  by  a  railroad  company  to  and  from  a  city  are 
unjust  and  unreasonable  in  themselves,  the  greatest  weight 
should  be  given  to  the  following  considerations:  The  opinion 
of  expert  witnesses ;  the  effect  of  the  rates  charged  on  the 
growth  and  prosperity  of  the  city ;  the  cost  of  transportation 
as  compared  with  the  rates  charged,  and  the  rates  in  force  at 
numerous  other  cities,  where  the  circumstances  are  as  nearly 
similar  as  may  be  to  those  prevailing  at  such  city.^^ 

Sec.  554.  Origin  of  goods  immaterial  under  section  three. 
— All  goods  offered  for  shipment  at  a  certain  point  must  be 
carried  at  the  established  rate  for  such  goods  from  such  point, 
regardless  of  the  place  where  they  originated.  To  hold  other- 
wise would  be  to  subject  the  shipper  whose  goods  originated 
at  points  other  than  the  place  of  shipment  and  the  locality 
from  which  he  got  his  goods  to  an  undue  and  unreasonable 
disadvantage.^^ 

Sec.  555.  Carriage  of  articles  or  commodities  manufac- 
tured, mined  or  produced  by  carrier — Section  three  applies 
to  carriage  of  timber  and  manufactured  products  thereof 
which  are  excepted  by  section  one. — Under  section  one  of  the 
Interstate  Commerce  Act,  as  amended  June  29,  1906,  "from 
and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be 
unlawful  for  any  railroad  company  to  transport  from  any 
State,  Territory,  or  the  District  of  Columbia,  or  to  any  for- 
eign  country,   any   article   or   commodity,   other  than  timber 

10.  Interstate  Commerce  Com-  mission  v.  Louisville  &  N.  R.  Co., 
mission   v.   Alabama   Midland   Ry.     73   Fed.   409. 

Co.,  168  U.  S.  144,  IS  Sup.  Ct.  R.  12.  Interstate     Commerce     Com- 

45,    42   L.    Ed.    414,    affirming    74  mission    v.    Southern    R.    Co.,    117 

Fed.  715,  21  C.  C.  A.  51,  41  U.  S.  Fed.    741,    affirmed,    122    Fed.    800, 

App.   453  and   G9  Fed.  227;    Inter-  60  C.  C.  A.  540. 

state     Commerce     Commission     v.  13.  Bigbee    &    Warrior    River's 

Chicago   Great  W.    Ry.    Co.,     141  Packet  Co.  v.  Railroad  Co.,  60  Fed. 

Fed.    1003.  545. 

11.  Interstate    Commerce    Com- 
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and  the  manufactured  products  thereof,  manufactured, 
mined,  or  produced  by  it,  or  under  its  authority,  or  which  it 
may  own  in  whole  or  in  part,  or  in  which  it  may  have  any 
interest  direct  or  indirect,  except  such  articles  or  commodities 
as  may  be  necessary  and  intended  for  its  use  in  the  conduct 
of  its  business  as  a  common  carrier."  It  should  be  noticed 
in  the  first  place  that  this  provision  only  applies  to  railroad 
companies  and  not  to  the  other  carriers  who  are  now  brought 
within  the  scope  of  the  act.  But,  on  the  other  hand,  it  should 
also  be  noticed  that  the  language  of  the  third  section  is  so 
broad  that  it  applies  to  all  carriers  within  the  scope  of  the 
act  and  all  classes  of  commodities  carried  by  them,  and  by 
becoming  a  vendor  of  the  articles  carried,  the  carrier  does 
not  escape  its  inhibitions.  While  under  the  provisions  of  sec- 
tion one  all  carriers  may  become  dealers  in  certain  excepted 
articles  of  transport,  or  carriers  other  than  railroad  com- 
panies may  become  dealers  in  all  articles  of  transport,  and 
can  sell  and  consequently  can  contract  to  sell  such  articles 
at  a  price  which  pays,  or  practically  pays,  the  cost  items  and 
its  own  published  freight  charges,  yet,  whenever  the  cost 
items  so  substantially  rise  that  the  loss  to  the  carrier  as  a 
dealer  and  the  subsequent  advantage  to  the  purchaser  con- 
signee, or  the  disadvantage  to  some  one  else,  becomes  unrea- 
sonable or  undue,  such  sales  become,  or  such  contract  be- 
comes, illegal.  When  such  a  state  of  facts  come  to  exist,  the 
carrier  must  plead  the  illegality  of  the  transaction  and  cease 
to  perform.  It  is  not  an  answer  to  say  that  the  losses  of  the 
carrier  dealer  may  be  treated  as  losses  on  its  account  as 
dealer.  If  there  is  a  substantial  loss,  no  matter  to  which  of 
the  carrier's  accounts  it  is  charged,  there  is  either  an  advan- 
tage to  the  purchaser,  or  a  disadvantage  to  some  one  else, 
equal  to  this.  In  the  event  that  the  carrier  refuses  to  cease 
to  perform  such  a  contract,  its  further  performance  will  be 
enjoined.^  ^ 

14.  New  Haven  R.  R.  Co.  r.  In-  firming  Interstate  Commerce  Com- 
terstate  Commerce  Commission,  mission  v.  Chesapeake  and  Ohio 
200  U.   S.   361,  modifying  and  af-    Ry.    Co.,    128    Fed.    59;    Interstate 
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So  it  may  be  conceded  that  it  is  competent  for  a  railroad 
company  to  so  adjust  its  rates  as  to  promote  its  legitimate 
interest,  and,  in  so  doing  to  build  up  to  a  reasonable  degree  a 
seaport  on  its  own  line  at  the  expense  of  another  port  on  an- 
other line,  but  it  cannot,  with  this  purpose,  adopt  rates  exces- 
sive in  themselves,  unduly  preferential  to  its  own  port  and 
unduly  prejudicial  to  another  port.^^ 

Sec.  556.  Discrimination  in  carriage  of  live  stock  and  af- 
fording proper  facilities  under  section  three. — As  incidental 
to  its  business  of  transporting  cattle,  a  railroad  company 
must  provide  the  means  of  loading,  unloading,  and  caring  for 
such  freight,  and  it  cannot  be  said  that  a  carrier  is  giving 
an  undue  or  unreasonable  preference  to  itself  or  subjecting  a 
neighboring  carrier  to  an  undue  and  unreasonable  disadvan- 
tage if  it  insists  on  delivering  live  stock  which  it  has  carried 
to  the  end  of  the  transit  at  its  own  yard.  The  fact  that  the 
neighboring  carrier's  stock  yards  are  public  does  not  change 
the  case.^''  In  the  case  of  shippers  it  was  held  under  the  old 
Interstate  Commerce  Act  that  a  railroad  company  was  under 
no  obligation  to  furnish  appliances  for  receiving  and  deliver- 
ing live  stock  at  every  point  on  its  line  where  persons  en- 
gaged in  buying,  selling,  or  shipping  live  stock  chose  to  estab- 
lish stock  yards.  It  could,  if  it  chose,  select  the  yards  of  a 
particular  stock  yards  company  to  deliver  and  receive  cattle  at 
that  point  at  its  station  without  any  yardage  charge  or  fee 
for  the  proper  loading  and  unloading  of  live  stock  or  without 
any  fee  for  a  reasonable  time  after  the  cattle  were  delivered 
from  the  cars.  After  that  reasonable  time  had  expired  the 
question  of  holding  the  live  stock  was  one  between  the  stock 
yards  company  and  consignee,  and  did  not  concern  the  car- 
rier. It  had  done  its  duty  in  giving  the  consignee  a  reason- 
able opportunity  to  take  the  cattle  away  from  the  yards  with- 

Commerce    Commission    r.    Baird,  16.  Central     Stocliyards     Co.     v. 

194  U.  S.  25,  48  L.  Ed.  860.  Railroad,   192  U.   S.  568,  48  L.  Ed. 

15.  Interstate     Commerce     Com-  565,  24   Sup.  Ct.  R.   339,  affirmmg 

mission  r.  Louisville  &  N.  R.  Co.,  118  Fed.  113,  55  C.  C.  A.  63. 
118  Fed.  613. 
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out  charges  or  fees.^'^  This  last  decision  must  now  be  read, 
however,  with  the  qualification  contained  in  the  first  section 
of  the  amendatory  act  of  June  29,  1906,  that  ''any  common 
carrier  subject  to  the  provisions  of  this  act,  upon  application 
of  any  lateral,  branch  line  of  railroad,  or  of  any  shipper 
tendering  interstate  traffic  for  transportation  shall  construct, 
maintain  and  operate  upon  reasonable  terms  a  switch  connec- 
tion with  any  such  lateral,  branch  line  of  railroad,  or  private 
side  track  which  may  be  constructed  to  connect  with  its  rail- 
road, where  such  connection  is  reasonably  practicable  and 
can  be  put  in  with  safety  and  will  furnish  sufficient  business 
to  justify  the  construction  and  maintenance  of  the  same;  and 
shall  furnish  cars  for  the  movement  of  such  traffic  to  the  best 
of  its  ability  without  discrimination  in  favor  of  or  against 
any  such  shipper." 

Although  the  charge  for  caring  for  cattle  at  the  points  of 
departure  or  destination  is  usually  included  in  the  transporta- 
tion charge,  in  the  nature  of  things,  there  is  no  reason  why, 
if  the  public  convenience  be  subserved  thereby,  the  compen- 
sation may  not  be  apportioned  so  that  so  much  may  be  paid 
for  the  loading  and  the  hauling  and  so  much  for  the  unload- 
ing and  the  care  of  the  animals  pending  delivery.^ ^  When 
the  charges  are  so  divided,  however,  and  the  means  for  un- 
loading and  delivery  of  cattle  have  been  provided  by  the  con- 
signee himself  at  a  convenient  point  on  its  line  of  road,  a 
railroad  company  may  not  refuse  to  make  such  delivery  for 
the  sole  and  only  purpose  of  compelling  such  consignee  to 
pay  a  charge  fixed  by  the  company  in  response  to  its  obliga- 
tion to  provide  the  means  of  unloading  for  consignees  who 
must,  necessarily,  require  that  service.^ ^ 

It  often  happens  that  a  railroad  company  is  bound  by  its 
contract  of  carriage  to  deliver  cattle  at  stock  yards  off  its 
own  line,  by  transporting  them  over  a  line  belonging  to  the 

17.  Butchers  &  Drovers'  Stock  G91,  reversing  Union  Trust  Co.  v. 
Yards  Co.  r.  Railroad,  07  Fed.  33,    Railroad,  04  Fed.  992. 

14  C.  C.  A.  290,  :5l  U.  S.  App.  252.         19.  Covington     Stock     Yards    v. 

18.  Walker   v.   Keenan,    73   Fed.     Keith,  139  U.  S.  128. 
755,  19  C.  C.  A.  668,  34  U.  S.  App. 
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slock  yards  company.  In  such  case  it  is  immaterial  whether 
the  railroad  company  has  facilities  of  its  own  for  delivering 
cattle  at  any  other  place  than  the  stock  yards,  because  even 
if  such  other  facilities  exist  they  would  not  be  used  iinder 
the  contract.  Hence  the  railroad  company  is  not  bound  in 
default  of  such  facilities  to  deliver  at  the  stock  yards  with- 
out a  separate  charge  and  may,  on  posting  schedules  as  re- 
quired by  the  Interstate  Commerce  Act,  make  a  through 
charge  for  the  cattle  and  a  separate  reasonable  terminal 
charge  for  delivery  at  the  stock  yards.^" 

Sec.  557.  Discrimination  in  coal  car  distribution  under 
section  three. — Under  section  three  of  the  Interstate  Com- 
merce Act,  in  furnishing  cars  to  coal  mines  along  its  line,  it 
is  the  duty  of  a  railroad  company  to  so  manage  its  business 
with  all  the  mines  located  on  and  shipping  coal  over  its  line 
in  the  same  relative  and  impartial  way,  so  as  to  show  no 
favoritism  to  either  one  of  them;  thereby  exercising  the 
power  and  discretion  confided  to  it,  so  as  not  to  act  in  a  man- 
ner, the  result  of  which  would  necessarily  build  up  one  at 
the  expense  of  the  others,  or  advance  the  interest  of  two  to 
the  detriment  of  a  third.  In  reaching  a  proper  basis  for  the 
distribution  of  railroad  cars  it  is  necessary  that  an  impartial 
and  intelligent  study  of  the  capacity  of  the  different  mines  be 
made  by  competent  and  disinterested  experts,  whose  duty  it 
should  be  to  carefully  examine  into  the  different  elements 
that  are  essentially  factors  in  the  finding  of  the  daily  output 
of  the  respective  mines  which  are  to  share  in  the  allotment. 
Among  the  matters  to  be  investigated  are  the  following:  The 
working  places,  the  number  of  mine  cars  and  their  capacity, 
the  switch  and  tipple  efficiency,  the  number  and  character  of 
the  mining  machines  in  use,  the  hauling  system  and  the 
power  used,  the  number  of  miners  and  other  employes,  the 
mine  openings  and  the  miner's  houses.  No  one  of  these  va- 
rious and  essential  elements  can  safely  be  said  to  be  absolute- 

20.  Interstate  Commerce  Com-  46  L.  Ed.  1182,  affirming  103  Fed. 
mission  v.  Chicago,  Burlington  &  249,  43  C.  C.  A.  209  and  98  Fed. 
Quincy  R.  R.  Co.,   186  U.   S.   320,    173. 
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ly  controlling,  though  likely  the  most  important  of  them  all 
are  the  real  working  places,  the  available  points  at  which  coal 
can  be  profitably  mined.  The  equipment  is  of  secondary  im- 
portance, as  that  can  be  readily  replaced  or  increased.^i  And 
while  the  capacity  of  a  shipper  of  coal  may  be  greater  than 
his  allotment  of  cars,  yet,  when  such  is  also  the  case  with 
every  other  operator  similarly  situated  in  the  coal  field,  it 
is  the  duty  of  the  railroad  company,  when  the  supply  of  coal 
cars  is  short,  to  pro-rate  the  supply  on  hand,  without  unjust 
discrimination  among  all  the  operators,  including  the  ship- 
per in  question.22 

When  mines  have  been  working  for  some  time,  not  to  the 
limit  of  their  capacity,  but  on  an  output  based  on  a  restricted 
allotment  of  railroad  cars,  and  a  new  inspection  is  taken 
from  which  to  make  the  distribution  of  railroad  cars  for  fu- 
ture use,  because  of  changed  conditions,  then  such  previous 
facts  and  the  results  naturally  following  therefrom  should 
be  noted  with  discernment  before  the  maximum  capacity  of 
such  mine  for  future  output  is  announced.  If  this  is  not  done, 
the  mine  is  apt  to  be  discriminated  against,  even  though  such 
was  not  intended,  and  mines  where  such  conditions  did  not 
exist  will,  under  the  new  allotment,  develop  themselves  much 
faster  than  the  mine  which  had  theretofore  been  restricted  in 
its  output.  If  the  railroad  management  withholds  cars  from 
a  mine,  it  thereby,  to  a  certain  extent,  retards  its  develop- 
ment, while,  on  the  other  hand,  if  such  management  discrimi- 
nates in  favor  of  a  mine  by  allowing  more  cars  than  its  proper 
rating  entitles  it  to,  the  result  is  the  rapid  and  abnormal  de- 
velopment of  that  mine,  to  the  prejudice  of  those  competing 
with  it.  It  is,  therefore,  evident  that  if  equitable  rules  are 
not  observed,  the  power  that  controls  the  railroad  car  supply 

21.  United     States     v.     Railroad  away   with  the  obligations  of  the 

Co.,    125    Fed.    252,    affirmed,    134  railroad    company   as    to    distribu- 

Fed.  198,  67  C.  C.  A.  220.  tion   under   section   three.     United 

An  agreement  between  the  rail-  States   v.   Norfolk  &   Western  Ry. 

road    company    and    shippers    fix-    Co.,  C.   C.  A.  ,  143   Fed. 

ing  a  basis  for  coal  car  distribu-  2G6. 

tion  in  a  certain  field  does  not  do  22.  United     States     v.     Railway 
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can  foster  one  mine  at  the  expense  of  another,  or  can  build 
up  one  locality  while  it  is  tearing  down  another.23 

This  duty  of  a  railroad  company  to  allot  cars  without  un- 
just discrimination  among  coal  shippers  cannot  be  altered  by 
the  furnishing  of  special  cars  to  the  railroad  company  by  one 
shipper,  to  be  used  exclusively  in  the  transportation  of  coal 
for  that  shipper,  whether  the  cars  are  sold  by  the  shipper  to 
the  railroad  company  on  the  installment  plan,  or  the  shipper 
retains  title  to  the  cars.  If  the  cars  are  purchased  from  the 
shipper  by  the  railroad  company  on  the  installment  plan, 
the  company  thereby  becoming  interested  at  once,  and  finally 
the  absolute  owner  thereof,  then,  in  the  event  of  an  exclusive 
application  of  the  same  to  the  business  of  that  shipper,  there 
never  would  be  a  time,  from  first  to  last,  during  which  the  rail- 
road company,  by  such  a  coui^e,  would  not  be  devoting  rolling 
stock  which  it  owns,  or  in  which  it  is  interested  as  a  common 
carrier,  to  the  demands  of  one  shipper  to  the  exclusion  of  others 
similarly  situated,  which  it  may  not  do;  or,  even  if  it  should 
never  become  interested  in,  or  the  owner  of  the  cars,  still  it 
may  not  rent  its  tracks  or  permit  them  to  be  appropriated  by 
any  one  to  the  detriment  of  other  shippers  whom  it  should 
serve  to  the  uttermost;  and  in  the  stress  of  unusual  business 
such  special  cars  in  its  service  would  have  to  be  applied  to 
the  accommodation  of  all  shippers  alike.^* 

Sec.  558.  Third  section  applies  as  well  to  passenger  as  to 
freight  traffic. — The  inhibitions  of  the  third  section  apply,  of 
course,  as  well  to  passenger  as  to  freight  traffic.  A  railroad 
company  cannot,  therefore,  discriminate  against  passengers 
who  purchase  tickets  outside  a  state  on  its  own  road  by  refus- 
ing to  stop  at  a  station  for  them  where  it  stops  its  trains  to 
let  off  passengers  who  purchase  tickets  over  other  roads  out- 
side the  state.25 

Co.,   109   Fed.   831,  s.  c,   114  Fed.        24.  United     States     v.     Railway 

683.  Co.,    109    Fed.    831,    s.    C.    114    Fed. 

23.  United     States     v.    Railroad  683. 
Co.,    12.5    Fed.    252,    affirmed,    134        25.  Railway  Co.  v.  Moore    (Tex. 

Fed.   198,  67  C.  C.  A.  220.  Civ.   App.),   SO   S.   W.   Rep.   426. 
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Sec.  559.  Real  and  substantial  competition  justifies  dis- 
similarity in  rates. — It  has  been  said  by  the  Supreme  Court 
of  the  United  States  that  the  only  principle  by  which  it  is 
possible  to  enforce  the  whole  statute  is  the  construction 
adopted  in  its  opinions ;  that  is,  that  competition  which  is  real 
and  substantial,  and  exercises  a  potential  influence  on  rates 
to  a  particular  point,  brings  into  play  the  dissimilarity  of  cir- 
cumstances and  conditions  provided  by  the  statute,  and  justi- 
fies the  lesser  charge  to  the  more  distant  and  competitive 
point  than  to  the  nearer  and  non-competitive  place,  and  that 
this  right  is  not  destroyed  by  the  mere  fact  that  incidentally 
the  lesser  charge  to  the  competitive  point  may  seemingly  give 
a  preference  to  that  point,  and  the  greater  rate  to  the  non- 
competitive poipt  may  apparently  engender  a  discrimination 
against  it.^^  Thus  the  fact  that  low  rates  are  made  in  a 
''trunk  line  territory"  in  which  very  active  competition  ex- 
ists on  through  shipments  from  Chicago  and  other  western 
points  to  Norfolk  and  Richmond,  Va.,  while  substantially  the 
local  rates  are  charged  on  the  same  lines  on  through  ship- 
ment from  the  same  points  to  Wilmington,  N.  C,  which  is  not 
in  the  "trunk  line  territory"  and  has  less  active  competition, 
does  not  give  Norfolk  and  Richmond  an  undue  or  unreason- 
able preference  or  advantage,  or  subject  Wilmington  to  an 
undue  or  unreasonable  prejudice  or  disadvantage  in  violation 
of  section  three.^^  The  advantageoiLS  position  of  a  trader  at  a 
competitive  point  is  as  much  a  circumstance  to  be  taken  into 
consideration  as  the  geographical  position  of  another  trader 

26.  East   Tennessee,   Virginia   &  414,   affirming  74   Fed.   715,   21   C. 

Georgia  Ry.  Co.  v.  Interstate  Com-  C.  A.  51,  41  U.  S.  App.  453  and  69 

merce    Commission,    181    U.    S.    1,  Fed.    227.       See     also,     Interstate 

45  L.  Ed.  719,  21  Sup.  Ct.  R.  516,  Commerce    Commission    v.    Louis- 

reversing  Id.,  99  Fed.  52,  39  C.  C.  ville  &  N.  R.  Co.,  73  Fed.  409;   lu- 

A.   413,   and   Interstate   Commerce  terstate  Commerce  Commission  v. 

Commission  v.  East  Tennessee,  etc.  Chicago  Great  W.  Ry.  Co.,  141  Fed. 

Ry.    Co.,    85    Fed.    107;    Interstate  1003. 

Commerce     Commission     v.     Ala-        27.  Interstate     Commerce     Com- 

bama  Midland  Ry.  Co.,  168  U.  S.  mission  v.  Cincinnati,  P.  &  V.  Rail- 

144,  18  Sup.  Ct.  R.  45,  42  L.  Ed.  road,   124  Fed.  624. 
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at  a  nearer  non-competitive  point.^s     "Whether  the  competi- 
tion at  one  point  is  controlling  is  a  question  of  fact.^^ 

Sec.  560.  Third  section  does  not  relate  to  acts,  the  result 
of  conditions  beyond  control  of  carrier. — When  upon  an  is- 
sue as  to  a  violation  of  the  fourth  section  of  the  act,  it  is  con- 
ceded or  established  that  the  rates  charged  to  the  shorter 
distance  point  are  just  and  reasonable  in  and  of  themselves, 
and  it  is  shown  that  the  lesser  rate  charged  for  the  long  haul 
is  not  wholly  unremunerative  and  has  been  forced  upon  the 
carriers  by  competition  at  the  longer  distance  point,  it  must 
result  that  a  discrimination  springing  alone  from  a  disparity 
in  rates  cannot  be  held,  in  legal  effect,  to  be  the  voluntary  act 
of  the  carriers,  and  as  a  consequence  the  provisions  of  the 
third  section  of  the  act  forbidding  the  making  or  giving  of 
an  undue  or  unreasonable  preference  or  advantage  will  not 
apply.  The  prohibition  of  the  third  section,  when  that  sec- 
tion is  considered  in  its  proper  relation,  is  directed  against 
unjust  discrimination  or  undue  preference  arising  from  the 
voluntary  and  wrongful  act  of  the  carriers  complained  of  as 
having  given  undue  preference,  and  does  not  relate  to  acts 
which  are  the  result  of  conditions  wholly  beyond  the  control 
of  such  carriers.  To  otherwise  construe  the  statute  would  in- 
volve a  departure  from  its  plain  language,  and  would  be  to 
confound  cause  with  effect.  For,  if  the  preference  occasioned 
in  favor  of  a  particular  place  by  competition  there  gives  rise 
to  the  right  to  charge  the  lesser  rate  to  that  point,  it  cannot 
be  that  the  availing  of  this  right  is  the  cause  of  the  prefer- 
ence.^*^ 

28.  Interstate  Commerce  Com-  181  U.  S.  1,  45  L.  Ed.  719,  21  Sup. 
mission  v.  Louisville  &  N.  Rail-  Ct.  R.  516,  reversing  Id.,  99  Fed. 
road  Co.,  73  Fed.  409;  Allen  v.  R.  52,  39  C.  C.  A.  413  and  Interstate 
&  Nav.  Co.,  106  Fed.  265,  s.  c,  98  Commerce  Commission  v.  East 
Fed.  16.  Tennessee,     Virginia     &     Georgia 

29.  Interstate  Commerce  Com-  Railway  Company,  85  Fed.  107; 
mission  v.  Louisville  &  N.  R.  Co.,  Interstate  Commerce  Commission 
73  Fed.  409.  V.  Chicago  Great  W.  Ry.  Co.,  141 

30.  East   Tennessee,   Virginia   &  Fed.  1003. 

Georgia   Railway   Company   v.   In-        The   same   evidence   which   war- 
terstate     Commerce     Commission,    rants  a  finding  that  dissimilar  cir- 
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Sec.  561.  Competition  may  be  between  railroads. — The  com- 
petition usually  dealt  with  in  reference  to  railroads  is  that 
of  one  railroad  with  another,  and  in  that  connection  it  has 
been  held  that  undue  discrimination  may  result  from  the  sup- 
pression of  competition  at  a  particular  point  by  an  agree- 
ment or  combination  of  the  carriers.^i  But  the  acquisition 
of  one  competitive  road  by  another  does  not  affect  the  ques- 
tion of  unjust  discrimination  at  a  non-competitive  point, 
where  it  affirmatively  appears  that  the  rates  at  the  non- 
competitive point  have  not  been  increased  since  the  purchase 
of  the  competing  road.^^ 

Sec.  562.  Competition  of  ocean  lines  should  be  taken  into 
consideration. — There  formerly  was  some  question  as  to 
whether  the  competition  of  ocean  lines  should  be  taken  into 
consideration  in  determining  whether  a  dissimilarity  of  cir- 
cumstances and  conditions  existed  within  the  meaning  of  the 
act.  This  question  has  now  been  definitely  settled  by  the 
Supreme  Court  of  the  United  States  in  the  affirmative ;  and 
the  fact  that  the  proportion  of  a  through  rate  allowed  for  the 
carriage  from  the  port  of  entry  to  the  destination  may  be  less 
than  the  rate  scheduled  for  freight  originating  at  the  same 
place,  and  carried  to  the  same  destination,  does  not  necessarily 
render  the  lesser  rate  unlawful.^^ 

cumstances  and  conditions  exist  988,  46  C.  C.  A.  685,  reversing  102 
which  justify  a  lower  rate  for  a  Fed.  709  and  101  Fed.  146. 
longer  haul  to  one  point  than  for  a  32.  Interstate  Commerce  Corn- 
shorter  haul  to  another  also  estab-  mission  v.  Southern  Railway  Co., 
lishes  that  the  charging  of  such  117  Fed.  741,  affirmed,  122  Fed. 
rates  does  not  give  one  point  an  800,  60  C.  C.  A.  540. 
undue  preference  and  advantage  33.  Texas  &  Pacific  Railway  Co. 
over  the  other  in  violation  of  sec-  v  Interstate  Commerce  Commis- 
tion  three.  Interstate  Commerce  sion,  162  U.  S.  197,  16  Sup.  Ct.  R. 
Commission  r.  Nashville,  C.  &  St.  666,  40  L.  Ed.  940,  reversing  In- 
L.  Railway  Co.,  120  Fed.  934,  57  terstate  Commerce  Commission  v. 
C.  C.  A.  224.  Texas  &  Pacific  Railway  Co.,  57 
31.  Interstate  Commerce  Com-  Fed.  948,  6  C.  C.  A.  653,  20  U.  S. 
mission  v.  Louisville  &  N.  R.  Co.,  App.  6,  and  Id.  52  Fed.  187;  Rail- 
190  U.  S.  273,  47  L.  Ed.  1047,  23  road  Co.  v.  Redding,  17  Tex.  Civ. 
Sup.  Ct.  R.  687,  affirming  108  Fed.  App.  440,  43  S.  W.  Rep.  1061. 
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Sec.  563.  Interests  of  shipper,  carrier  and  public  should  be 
considered. — In  passing  upon  questions  arising  under  the  act, 
the  tribunal  appointed  to  enforce  its  provisions,  whether  the 
commission  or  the  courts,  is  empowered  to  fully  consider  all 
the  circumstances  and  conditions  that  reasonably  apply  to  the 
situation,  and,  in  the  exercise  of  its  jurisdiction,  the  tribunal 
may  and  should  consider  the  legitimate  interests  as  well  of 
the  carrying  companies  as  of  the  traders  and  shippers,  and 
in  considering  whether  any  particular  locality  is  subjected  to 
an  undue  preference  or  disadvantage,  the  welfare  of  the  com- 
munities occupying  the  localities  where  the  goods  are  to  be 
delivered  is  to  be  considered  as  well  as  that  of  the  communi- 
ties which  are  in  the  locality  of  the  place  of  shipment.^*  That 
"there  may  be  cases  where  the  carrier  cannot  be  allowed  to 
avail  of  the  competitive  condition  because  of  the  public  inter- 
ests and  the  other  provisions  of  the  statute,  is,  of  course,  clear. 
What  particular  environment  may  in  ever}-  case  produce  the 
result  cannot  be  in  advance  indicated.  But  the  suggestion  of 
an  obvious  case  is  not  inappropriate.  Take  a  case  where  a 
carrier  cannot  meet  the  competitive  rate  to  a  given  point 
without  transporting  the  merchandise  at  less  than  the  cost  of 
transportation  and,  therefore,  without  bringing  about  a 
deficiency  which  would  have  to  be  met  by  increased  charges 
on  other  business.  Clearly,  in  such  a  case,  the  engaging  in 
such  competitive  traffic  would  both  bring  about  an  unjust  dis- 
crimination and  a  disregard  of  the  public  interest,  since  a 
tendency  towards  unreasonable  rates  on  other  business  would 
arise  from  the  carriage  of  traffic  at  less  than  the  cost  of  trans- 
portation to  particular  places.  "^^ 

Sec.   564.     Rules  as  to  competition  summarized. — ''While 
the  carrier  may  take  into  consideration  the  existence  of  com- 

34.  Texas  &  Pacific  Railway  Co.  App.   6,  and  Id.   52   Fed.   187;    In- 

V.    Interstate    Commerce    Commis-  terstate  Commerce  Commission  v. 

sion,  162  U.  S.  197,  16  Sup.  Ct.  R.  Louisville    &    N.    R.    Co.,    73    Fed. 

666,   40   L.   Ed.   940,   reversing   In-  409. 

terstate  Commerce  Commission  v.  35.  East  Tennessee,  Virginia  & 
Texas  &  Pacific  Railway  Co.,  57  Georgia  Railway  Company  v.  In- 
Fed.  948,  6  C.  C.  A.  653,  20  U.  S.  terstate     Commerce     Commission, 
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petition  as  the  producing  cause  of  dissimilar  circumstances 
and  conditions,  his  right  to  do  so  is  governed  by  the  follow- 
ing principles :  First,  the  absolute  command  of  the  statute 
that  all  rates  shall  be  just  and  reasonable,  and  that  no  undue 
discrimination  be  brought  about  though,  in  the  nature  of 
things,  this  latter  consideration  may  in  many  cases  be  in- 
volved in  the  determination  of  whether  competition  was  such 
as  created  a  substantial  dissimilarity  of  condition.  Second, 
that  the  competition  relied  upon  be  not  artificial  or  merely 
conjectural,  but  material  and  substantial,  thereby  operating 
on  the  question  of  traffic  and  rate  making,  the  right  in  every 
event  to  be  enjoyed  with  a  due  regard  to  the  interests  of  the 
public,  after  giving  full  weight  to  the  benefits  to  be  conferred 
on  the  place  from  which  the  traffic  moved  as  well  as  those  to 
be  derived  by  the  locality  to  which  it  is  to  be  delivered.  "^^ 

Sec.  565.  Condition  that  initial  carrier  shall  have  right  to 
route  beyond  its  own  terminal  is  valid. — Although  the  Inter- 
state Commerce  Commission  now  has  the  power  under  certain 
conditions  to  form  through  routes  and  fix  the  maximum  joint 
rates,  unless  those  conditions  exist  which  justify  the  use  of 
that  power  by  the  commission,  it  is  still  a  matter  for  each  car- 
rier to  determine  for  himself  whether  he  will  enter  into  a 
contract  with  other  carriers  for  through  transportation, 
through  joint  traffic,  through  billing  and  division  of  through 
freight,  and  the  right  to  select  from  two  or  more  connecting 
carriers  one  which  he  will  employ  as  the  agency  by  which  he 
will  send  freight  beyond  his  own  lines  on  through  bills  of 
lading,  or  as  his  agent  to  receive  freight  and  transmit  it  on 
through  bills  of  lading  to  his  own  lines,  and  without  breaking 
bulk,  is  not  taken  away  by  the  Interstate  Commerce  Act.^^ 

181  U.  S.  1,  45  L.  Ed.  719,  22  Sup.  L.   Ed.   309,  reversing  Behlmer   r. 

Ct.  516,  reversing  Id.,  99  Fed.  52,  Railroad  Co.,  83  Fed.  898,  28  C.  C. 

39    C.    C.    A.    413,    and    Interstate  A.    229,    42    U,    S.    App.    581,    and 

Commerce     Commission     r.     East  modifying  71  F«l.  835. 
Tennessee,  etc.  Railway  Company,        37.  Railway  Co.  v.  Miami  Steam- 

85   Fed.    107.  ship  Co.,  86  Fed.  407,  30  C.  C.  A. 

36.  Railroad  Co.  v.  Behlmer,  175  142;    Prescott   &   A.   C.   R.   Co.    r. 

U.  S.  648,  20   Sup.  Ct.  R.  209,  44  Atchison,    etc.    Ry.    Co.,    73    Fed. 
41 
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So,  subject  to  that  same  power  of  the  commission,  a  joint 
through  rate  coupled  with  the  condition  that  the  initial  car- 
rier shall  have  the  absolute  right  to  route  beyond  its  own 
terminal  is  valid.^®  But  it  must  always  be  remembered  that 
if  such  through  routes  and  joint  tariffs  are  voluntarily  estab- 
lished by  the  carriers  themselves,  the  carriers  cannot  attach 
thereto  a  condition  which  subjects  any  particular  person  or 
locality,  or  any  particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatever.39 

Sec.  566.  Joint  rate  is  not  a  basis  for  local  rate. — A  joint 
rate  by  two  railroads  does  not  furnish  a  basis  upon  which 
either  company  would  be  bound  to  adjust  its  own  local  tar- 
iff.^*^  The  mere  fact  that  the  disparity  between  the  through 
and  the  local  rates  is  considerable  does  not,  of  itself,  warrant 
the  court  in  finding  that  such  disparity  constitutes  an  undue 
discrimination — much  less  does  it  justify  the  court  in  finding 
that  the  entire  difference  between  the  two  rates  is  undue  or 
unreasonable,  especially  when  there  is  no  person,  firm  or 
corporation  complaining  that  he  or  they  are  aggrieved  by 
such  disparity.^^  Nor  does  the  fact  that  the  portion  of  a 
through  rate  received  by  one  of  several  railroads  trans- 
porting the  goods  as  interstate  commerce  may  be  less  than 
its  own  local  rate  constitute  a  case  of  undue  discrimination 
against  a  local  shipper.  The  court  cannot  take  cognizance 
of  the  proportion  in  which  freight  earned  by  connecting  rail- 
roads under  a  joint  tariff  schedule  is  divided  between  them.^^ 

438,  appeal  dismissed,  84  Fed.  214,  41.  Texas   &    Pacific   Ry.    Co.    v. 

28  C.  C.  A.  481,  51  U.  S.  App.  599.  Interstate  Commerce  Commission, 

38.  Southern  Pacific  Company  162  U.  S.  197,  16  Sup.  Ct.  R.  666, 
V.  Interstate  Commerce  Commis-  40  L.  Ed.  940,  reversing  Interstate 
sion,  200  U.  S.  536,  reversing  132  Commerce  Commission  v.  Texas  & 
Fed.  829  and  137  Fed.  606.  Pacific    Ry.    Co.,    57    Fed.    940,    6 

39.  Interstate  Commerce  Com-  C.  C.  A.  653,  20  U.  S.  App.  6,  and 
mission  v.   Southern  Ry.   Co.,   123  Id.,  52  Fed.   187. 

Fed.  597.  42.  Parsons   v.   Railway,    167   U. 

40.'United    States   ;;.   Mellen,    53  S.  447,  42  L.  Ed.  231,  17  Sup.  Ct. 

Fed.  229;   Tozer  v.  United  States,  R.   887,  affirming  63   Fed.   903,   11 

52   Fed.   917.  C.  C.  A.  489,  27  U.  S.  App.  394;  Al- 
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Sec.  567.  Requiring  prepayment  of  freight  by  connecting 
carrier  is  not  unjust  discrimination. — At  common  law  a  rail- 
road corporation  has  the  right  to  require  the  prepayment  of 
freight  charges  by  all  its  customers  or  some  of  them,  as  it 
may  think  best.  It  has  the  same  right  as  any  other  indi- 
vidual or  corporation  to  exact  payment  for  a  service  before 
it  is  rendered,  or  to  extend  credit.  This  common-law  right  of 
requiring  payment  in  advance  of  some  customers  and  of  ex- 
tending credit  to  others,  has  not  been  taken  away  by  the 
Interstate  Commerce  Act,  nor  does  an  interstate  carrier  sub- 
ject another  to  an  unreasonable  or  undue  disadvantage  be- 
cause it  exacts  of  that  carrier  the  prepayment  of  freight  on 
all  property  received  by  it  at  a  given  station,  while  it  does 
not  require  charges  to  be  paid  in  advance  on  freight  re- 
ceived from  other  individuals  and  corporations  at  such  sta- 
tion.43 

Sec.  568.  Duty  to  afford  equal  facilities  for  interchange 
of  traffic. — The  Interstate  Commerce  Law  does  not  require  an 
interstate  carrier  to  treat  all  other  carriers  in  precisely  the 
same  manner  without  reference  to  its  own  interests.  Some 
play  is  given  in  the  act  to  self-interest,  and  the  clause  which 
requires  carriers  "to  afford  all  reasonable,  proper  and  equal 
facilities  for  the  interchange  of  traffic"  does  not  require  that 
such  "equal  facilities"  shall  be  afforded  under  dissimilar  cir- 
cumstances and  conditions.  Moreover  the  direction  "to  af- 
ford equal  facilities  for  an  interchange  of  traffic"  is  con- 
trolled and  limited  by  the  proviso  that  the  clause  "shall  not 
be  construed  as  requiring  a  carrier  to  give  the  use  of  its 
tracks  or  terminal  facilities  to   another  carrier."'**    Thus  it 

len  v.  R.  &  Nav.  Co.,  98  Fed.  16,  affirming    51    Fed.    465;    Railway 

s.  c.  106  Fed.  265.  Co.    v.    Miami    Steamship    Co.,    86 

43.  Little  Rock  &  M.  R.   Co.   v.  Fed.  407,  30  C.  C.  A.  142. 

St.  Louis   S.  W.  Ry.  Co.,  63  Fed.  44.  Little  Rock  &  M.  R.  Co.  v. 

775,  11  C.  C.  A.  417,  27  U,  S.  App.  St.  Louis   S.  W.  Ry.  Co.,  63  Fed. 

380,  26  L.  R.  A.   192,  affirming  59  775,  11  C.  C.  A.  417,  27  U.  S.  App. 

Fed.  400;   Oregon  Short  Line,  etc.  .TSO,  26  L.  R.  A.   192,  affirming  59 

Ry.   Co.    r.   Railroad,   01  "Fed.   158,  Fed.    400;    Kentucky   &    I.    Bridge 

9  C.  C.  A.  409,  15  U.  S.  App.  479,  Co.  v.  Louisville  &  N.  R.  Co.,  37 
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has  been  held  that  the  third  sectioD  of  the  Interstate  Com- 
merce Act  does  not  require  an  interstate  carrier  to  receive 
freight  in  the  cars  in  which  it  is  tendered  by  a  connecting 
carrier,  and  to  transport  it  in  such  cars,  paying  a  mileage 
rate  thereon,  when  it  has  cars  of  its  own  that  are  available 
for  the  service  and  the  freight  will  not  be  injured  by  trans- 
fer.-*-'^  So  a  railroad  is  under  no  obligation  to  build  up  a 
rival's  business  by  giving  its  rival  the  same  facilities  en- 
joyed by  a  branch  of  its  own  and  operated  by  it,  nor  does 
the  Interstate  Commerce  Act  forbid  its  preferring  a  road 
with  through  facilities  to  one  with  only  local  facilities,  a 
road  that  goes  all  the  way  to  one  going  only  part  of  the 
way."*^  But  if  the  defendant  company  is  a  separate  independ- 
ent company  from  the  favored  one,  owning  no  stock  therein, 
neither  having  built,  bought  nor  leased  it,  conducted 
its  business,  nor  received  its  earnings,  a  mere  contract  be- 
tween the  two  companies  for  the  interchange  of  traffic  will 
not  have  the  effect  to  make  one  line  an  extension  of  the 
other,  nor  relieve  the  defendant  company  from  fulfilling  its 
obligations  to  roads  which  connect  physically  with  itself.  In 
order  to  be  otherwise,  the  union  of  the  combined  lines  must 
be  of  such  a  character  that  one  has  practically  become  the 
property  of  the  other. '^'^ 

The  question  of  the  existence  of  discrimination  and  of  an 
actionable  refusal  of  equal  facilities  is  to  be  ascertauied  by 
applying  all  the  considerations  of  equity  affecting  the  case, 
and  should  be  found  to  exist  only  when  such  facilities  can 
be  afforded  "under  substantially  similar  circumstances  and 
conditions,"  but  there  is  nothing  in  the  act  which  makes 
mere  distance  between  connecting  noints,  whether  a  furlong, 
a  mile,  or  ten,  or  twenty,  controlling  of  that  question.^s 

Fed.  571;   Oregon  Short  Line,  etc.  47  Fed.  771,  appeal  dismissed,  159 

Ry.  Co.  V.  Northern  Pac.  R.  Co.,  51  TJ.  S.  698. 

Fed.  465.  473.  47.  New   York  &  N.   Ry.   Co.   v. 

45.  Oregon  Short  Line,  etc.  Ry.  New  Yoriv  &  N.  E.  R.  Co.,  50  Fed. 
Co.    V.    Northern   Pac.   R.    Co.,    51  867. 

Fed.  465,  474.  48.  New    York   &   N.   Ry.    Co.   v. 

46.  Little  Rock  &  M.   R.   Co.   v.    New  Yont  &  N.  E.  R.  Co.,  supra. 
East  Tennessee.  V.   &   G.   R.   Co., 
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A  transportation  company  engaged  in  interstate  carriage 
of  property  partly  by  railroad  and  partly  by  water  is  not 
obliged  to  allow  the  boats  of  a  competitor  to  land  at  its 
wharf.  A  railroad  company  cannot  combine  with  its  proper 
business  a  business  not  cognate  to  it  and  discriminate  in 
favor  of  itself,  but  this  principle  does  not  extend  to  boats 
owned  by  a  railroad  as  part  of  a  continuous  line.^^ 

Sec.  569.  Question  of  similarity  or  dissimilarity  of  cir- 
cumstances under  section  four  is  one  of  fact. — As  the  fourth 
section  of  the  Act,  which  forbids  the  charging  or  receiving 
greater  compensation  in  the  aggregate  for  the  transportation 
of  like  kinds  of  property  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line,  under  substantially  similar  circum- 
stances and  conditions,  does  not  define  or  describe  in  what 
the  similarity  or  dissimilarity  of  circumstances  shall  consist, 
the  question  as  to  whether  the  circumstances  and  conditions 
of  the  carriage  have  been  substantially  similar,  or  otherwise, 
is  a  question  of  fact  depending  on  the  matters  proved  in  each 
ease.^^  In  deciding  what  circumstances  and  conditions  may 
be  proved  in  each  case,  however,  the  Supreme  Court  of  the 
United  States  has  practically  eliminated  the  fourth  section 
from  the  Act. 

Sec.  570.  Real  and  substantial  competition  a  factor  under 
section  four. — It  has  been  decided  by  the  Supreme  Court  of 
the  United  States  that  all  competition,  provided  it  possesses 
the  attribute  of  producing  a  substantial  and  material  effect 
upon  traffic  and  rate  making,  is  proper,  under  the  statute,  to 
be  taken  into  consideration.    Especially  is  this  true  where  the 

49.  Ilwaco  Ry.  &  Xav.  Co.  v.  The  commission,  therefore,  has 
Oregon  Short  Line  &  U.  N.  Ry.  no  power  to  declare  that  the  rate 
Co.,  57  Fed.  673,  6  C.  C.  A.  495,  for  a  shorter  distance  shall  not 
15  U.  S.  App.  173.  exceed    three-fourths    of    the    rate 

50.  Interstate  Commerce  Com-  for  a  longer  distance  over  the 
mission  v.  Alabama  Midland  Ry.  same  road,  thereby  assuming  to 
Co.,  168  U.  S.  144,  18  Sup.  Ct.  R.  establish  a  rate  by  relation.  South- 
45,  42  L.  Ed.  414,  affirming  74  ern  Pacific  Co.  r.  Colorado  Fuel  & 
Fed.  715,  21  C.  C.  A.  51,  41  U.  S.  Iron  Co.,  101  Fed.  779,  42  C.  C.  A. 
App.  453  and  69  Fed.  227.  12. 
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competitor  is  a  carrier  by  water,  because  that  is  the  cheapest 
known  kind  of  transportation,  and  is  unrestricted  by  law. 
But  the  same  rule  is  also  true  where  the  competition  is  wholly 
between  carriers  who  are  subject  to  the  Act.  And  where 
competition  exists,  a  carrier  subject  to  the  Act  has  a  right  of 
his  own  motion  to  take  it  into  view  in  fixing  rates  to  the 
competitive  point.^  If  the  rates  charged  by  a  railroad  to  a 
j)articular  point,  therefore,  are  not  unreasonable  in  them- 
selves, the  fact  that  lower  rates  are  charged  for  a  longer 
haul  to  other  points  does  not  create  an  unjust  discrimination 
against  such  point,  in  violation  of  the  Interstate  Commerce 
Act,  where  such  lower  rates  are  due  to  active  legitimate  com- 
petition. 2 

Sec.  571.    "Basing  Point  System"  is  not  illegal  under  sec- 
tion  four. — It   having   been   established   that   competition   af- 


1.  Interstate  Commerce  Com- 
mission t-.  Louisville  &  N.  R.  Co., 
190  U.  S.  273,  23  Sup.  Ct.  R.  687, 
47  L.  Ed.  1047,  afflrming  108  Fed. 
988,  46  C.  C.  A.  685,  reversing  102 
Fed.  709  and  101  Fed.  146;  Inter- 
state Commerce  Commission  v. 
Clyde  Steamship  Co.,  181  U.  S.  29, 
21  Sup.  Ct.  R.  512,  45  L.  Ed.  729, 
modifymg  Interstate  Commerce 
Commission  v.  Western  &  A.  R. 
Co.,  93  Fed.  83,  35  C.  C.  A.  217, 
and  88  Fed.  186;  East  Tennessee, 
Virginia  &  Georgia  Railway  Co.  v. 
Interstate  Commerce  Commission, 
181  U.  S.  1,  45  L.  Ed.  719,  22  Sup. 
Ct.  R.  516,  reversing  99  Fed.  52, 
39  C.  C.  A.  413  and  Interstate 
Commerce  Commission  v.  East 
Tennessee,  etc.  Ry.  Co.,  85  Fed. 
107;  Railroad  Co.  v.  Behlmer,  175 
IT.  S.  648,  20  Sup.  Ct.  209,  44  L. 
Ed.  309,  reversing  Behlmer  v. 
Railroad,  83  Fed.  898,  28  C.  C.  A. 
229,  42  U.  S.  App.  581,  and  modi- 
fying Id.,  71  Fed.  835;  Interstate 
Commerce     Commission     v.     Ala- 


bama Midland  Ry.  Co.,  168  U.  S. 
144,  18  Sup.  Ct.  R.  45,  42  L.  Ed. 
414,  affirming  21  C.  C.  A.  51,  74 
Fed.  715,  41  U.  S.  App.  453  and  Id. 
69  Fed.  227;  Texas  &  Pacific  Ry. 
Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  16  Sup.  Ct. 
R.  666,  40  L.  Ed.  940,  reversing 
Interstate  Commerce  Commission 
V.  Texas  &  Pacific  Ry.  Co.,  57  Fed. 
948,  6  C.  C.  A.  653,  20  U.  S.  App. 
6  and  Id.,  52  Fed.  187;  Interstate 
Commerce  Commission  v.  South- 
ern Ry.  Co.,  122  Fed.  800,  60  C.  C. 
A.  540,  affirming  117  Fed.  741;  In- 
terstate Commerce  Commission  v. 
Southern  Ry.  Co.,  105  Fed.  703; 
Brewer  v.  Railway  Co.,  84  Fed. 
258;  Interstate  Commerce  Commis- 
sion V.  Atchison,  T.  &  S.  F.  R.  Co., 
5(»  Fed.  295,  appealed  dismissed  81 
Fed.  1005,  29  U.  S.  App.  746,  26  C. 
C.  A.   685. 

2.  Interstate  Commerce  Com- 
mission V.  Southern  Ry.  Co.,  122 
P'ed.  800,  60  C.  C.  A.  540,  affirming 
117  Fed.  741;   Brewer  v.  Railway, 
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fecting  rates  existing  at  a  particular  competitive  point  pro- 
duces the  dissimilarity  of  circumstances  and  conditions  con- 
templated by  the  fourth  section  of  the  act,  it  inevitably  fol- 
lows that  the  railway  companies  have  a  right  to  take  the 
lower  rate  prevailing  at  that  competitive  point  as  a  basis 
for  the  charge  made  to  non-competitive  places  in  territory 
contiguous  to  the  competitive  point,  and  to  ask  in  addition 
to  the  low  competitive  rate  the  local  rate  from  the  competi- 
tive point  to  such  non-competi1<ive  places,  provided  thereby 
no  increased  charges  result  over  those  which  would  have 
been  occasioned  if  the  low  rate  to  the  competitive  point  had 
been  left  out  of  view.-^  This  result  practically  eliminates  the 
fourth  section,  at  least  so  far  as  territory  immediately  con- 
tiguous to  the  competitive  points  is  concerned.  The  Court 
of  Appeals  of  Kentucky,  and  rightly,  in  construing  a  clause 
in  its  state  statute  similar  to  the  fourth  section  of  the  Inter- 
state Commerce  Act  refused  to  follow  the  Supreme  Court 
of  the  United  States  and  criticised  the  above  rule  sharply.'* 
Sec.  572.  Competition  must  not  be  conjectural. — A  nearer 
but  non-competitive  point  is  not  entitled  to  the  same  rate 
as  a  competitive  point  farther  away  on  the  same  line  merely 
because  a  combination  of  carriers  might,  if  they  chose,  bring 
about  competition  at  the  non-competitive  point  equivalent  to 
the  competition  existing  at  the  competitive  point.  The  sub- 
stantial dissimilarity  of  circumstances  and  conditions  pro- 
vided by  the  Act  must  depend  upon  a  real  and  substantial 
competition  at  a  particular  point  affecting  rates,  not  upon 
the  mere  possibility  of  the  arising  of  such  competition.  To 
hold  otherwise  would  be  to  destroy  the  whole  effect  of  the 
Act  and  cause  every  case  where  competition  was  involved 
to   depend,   not  upon  the   fact   of  its   existence   as  affecting 

84  Fed.  238;   Interstate  Commerce  47  L.  Ed.  1047,  a/firming  108  Fed. 

Commission  i:  Atchison  T.  &  S.  F.  988,  46  C.  C.  A.  685,  reversing  102 

R.    Co.,    50    Fed.    295,    appeal   dis-  Fed.  709  and  101  Fed.  146. 

missed.  81  Fed.  1005,  29  U.  S.  App.  4.  Louisville    &     N.     R.     Co.     v. 

746,  26  C.  C.  A.  685.  Commonwealth.  106  Ky.  6.33,  51  S. 

3.  Interstate      Commerce      Com-  W.  Rep.    104,  21   Ky.   L.  Rep.  232, 

mission  r.  Louisville  &  N.  R.  Co.,  90  Am.  St.  Rep.  236. 
190  U.   S.   273,  23   Sup.  Ct.  R.   687, 
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rates,  but  upon  the  possibility  of  its  arising.  "What  the  fourth 
section  of  the  act  to  regulate  commerce  has  reference  to  is  an 
actual  dissimilarity  of  circumstances  and  conditions,  not  a 
conjectural  one.  Of  course,  if  by  agreements  or  combinations 
among  carriers  it  were  found  that  at  a  particular  point  rates 
were  unduly  influenced  by  a  suppression  of  competition,  that 
fact  would  be  proper  to  consider  in  determining  the  question 
of  undue  discrimination  and  the  reasonableness  per  se  of  the 
rates  at  such  competitive  points.^ 

Sec.  573.  Joint  rates  under  section  four. — In  making  joint 
rates,  two  connecting  carriers  in  effect  form  a  new  and  inde- 
pendent line,  and  their  joint  rate  may  be  less  than  the  sum 
of  the  local  rates  without  violating  the  long  and  short  haul 
clause  found  in  the  fourth  section.*^  But  it  would  seem  that 
in  making  a  joint  rate  a  railroad  cannot  violate  the  long  and 
short  haul  clause  and  discriminate  against  shippers  on  a 
connecting  line  by  making  the  joint  rate  for  the  long  haul 
less  than  the  local  rate  for  the  short  haul.^ 

State  Regulation  of  Rates. 
Sec.  574.  Discrimination  in  rates — State  statutes. — Legis- 
lation of  the  same  general  character  as  the  Interstate  Com- 
merce Act  has  also  been  had  in  many  of  the  states,  and  the 
question  of  the  power  of  the  state  legislatures  over  the  sub- 
ject has  been  much  considered.  Entire  unanimity  does  not 
exist,  but  it  is  well  settled  that  it  is  w^ithin.the  power  of  the 
state  legislatures  to  prevent  unjust  and  unreasonable  dis- 
crimination by  the  carriers  operating  within  the  state,^  and 

5.  Interstate  Commerce  Com-  8.  Illinois  Cent.  R.  Co.  v.  Peo- 
mission  v.  Louisville  &  N.  R.  Co.,  pie,  121  111.  304;  Chicago,  etc.  R. 
190  U.  S.  273,  23  Sup.  Ct.  R.  687,  Co.  v.  People,  67  111.  11;  Railroad 
47  L.  Ed.  1047,  affirming  108  Fed.  Co.  v.  Jones,  149  111.  361,  37  N.  E. 
988,  46  C.  C.  A.  685,  reversing  Rep.  347,  24  L.  R.  A.  141,  41  Am. 
102  Fed.  709  and  101  Fed.  146.  St.   Rep.   278;    Osborn  v.   Railroad 

6.  Railway  Co.  v.  Osborne,  52  Co.,  123  Mich.  669,  82  N.  W.  Rep. 
Fed.  912,  3  C.  C.  A.  347,  10  U.  S.  526;  State  v.  Railroad  Co.,  22  Neb. 
App.  430,  reversing  Osborne  v.  313;  Dillon  v.  Railroad  Co.,  43  N. 
Railway,  48  Fed.  49.  Y.   Supp.   320,   19  Misc.    116;    Gulf, 

7.  Junod  V.  Railway  Co.,  47  Fed.  etc.  Ry.  Co.  v.  Dwyer,  75  Tex.  572. 
390.  A  state  legislature  has  the  gen- 
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that,  excepi  where  the  power  has  been  clearly  renounced  in 
the  charter  of  the  carrier,  it  is  competent  for  the  legislature 
to  regulate,  within  reasonable  limits,  the  rates  that  may  be 
charged  by  common  carriers  for  the  transportation  of  passen- 
gers and  property  within  the  state.^    That  the  legislature  has 


eral  power  to  fix  a  maximum  rate. 
Pingree  v.  Railroad  Co.,  118  Mich. 
314,  76  N.  W.  Rep.  635,  53  L.  R.  A. 
274;  Railroad  Co.  ;;.  Middlesex  &  S. 
Traction  Co.,  70  N.  J.  L.  732,  58 
Atl.   Rep.    332. 

In  Missouri  there  are  two  stat- 
utes, one  regulating  freight 
charges  in  any  direction  over  any 
part  of  the  road,  and  the  second 
in  the  same  direction  under  like 
circumstances  and  conditions. 
McGrew  v.  Railway  Co.,  177  Mo. 
533,  76  S.  W.  Rep.  995. 

A  state  has  a  clear  right  to  pass 
upon  the  reasonableness  of  con- 
tracts between  connecting  roads 
for  a  joint  action  in  the  trans- 
portation of  persons  or  property. 
Railroad  Co.  v.  State  of  Minneso- 
ta, 186  U.  S.  257,  46  L.  Ed.  1151,  22 
Sup.  Ct.  900,  affirming  80  Minn.  191, 
83  N.  W.  Rep.  60;  Blair  v.  Rail- 
way Co.,  109  Iowa  369,  80  N.  W. 
Rep.  673;  Railway  Co.  v.  Dey,  82 
Iowa,  312,  48  N.  W.  Rep.  98,  31 
Am.  St.  Rep.  477,  12  L.  R.  A.  436; 
State  V.  M.  &  St.  L.  Railroad,  80 
Minn.  191,  83  N.  W.  Rep.  60. 

For  cases  impliedly  recognizing 
the  right  of  the  state  to  regulate 
rates,  but  which  deal  with  tech- 
nical construction  of  the  various 
state  statutes,  see  the  following 
cases : 

Railway  Co.  v.  Anniston  Foun- 
dry, etc.  Co.,  135  Ala.  315,  33  So. 
Rep.  274;  Railroad  Co.  v.  Harris, 
62  Ark.  452,  30  S.  W.  Rep.  186; 
State  V.  Railroad  Co.,  27  Fla.  403, 


9  So.  Rep.  89;  Illinois  Cent.  Rail- 
road Co.  V.  Commonwealth,  23  Ky. 
L.  Rep.  544,  63  S.  W.  Rep.  448; 
Hutcheson  v.  Railroad  Co.,  22  Ky. 
L.  Rep.  1871,  63  S.  W.  Rep.  33; 
s.  c.  57  S.  W.  Rep.  251;  Railroad 
Co.  V.  Vancleave,  23  Ky.  L.  Rep. 
479,  63  S.  W.  Rep.  22;  Railroad 
Co.  V.  Commonwealth,  24  Ky.  L. 
R.  1593,  1609,  1779,  71  S.  W.  Rep. 
910;  Louisville  &  N.  Railroad  v. 
Commonwealth,  22  Ky.  L.  Rep. 
328,  57  S.  W.  Rep.  508;  Conn  V. 
Railroad  Co.,  21  Ky.  L.  Rep.  469, 
51  S.  W.  Rep.  617;  Louisville  & 
N.  Railroad  v.  Commonwealth,  18 
Ky.  L.  Rep.  42,  99  Ky.  132,  35  S. 
W.  Rep.  129,  43  L.  R.  A.  541,  59 
Am.  St.  Rep.  457;  McGrew  v.  Rail- 
way Co.,  114  Mo.  210,  21  S.  W. 
Rep.  463;  Winsor  Coal  Co.  v.  Rail- 
road Co.,  (Mo.)  52  Fed.  716;  Cor- 
poration Commission  v.  Seaboard 
Air  Line  System,  127  N.  C.  283, 
37  S.  E.  Rep.  266;  Railroad  Co. 
V.  Lone  Star  Salt  Co.,  19  Tex.  Civ. 
App.  684,  48  S.  W.  Rep.  619;  Rail- 
road Commission  of  Texas  v.  Weld, 
9.-.  Tex.  278,  66  S.  W.  Rep.  1095, 
reversing  (Tex.  Civ.  App.)  66  S. 
W.    Rep.    122. 

A  reduced  fare  may  be  in  the 
form  of  a  limited  ticket,  univer- 
sally used,  and  issued  at  a  lower 
rate.  Edson  v.  Railroad  Co..  144 
Cal.   182,  77  Pac.  Rep.  894. 

9.  Munn  v.  Illinois,  94  U.  S. 
113;  Chicago,  etc.  R.  Co.  v.  Iowa, 
94  U.  S.  155;  Peik  v.  Railroad  Co., 
94  U.  S.  164;   Chicago,  etc.  R.  Co. 


650  THE  LAW   OF    CARRIERS.  [§  574 

deprived  itself  of  the  power  will  uot  be  presumed,  and  it  will 
only  be  held  to  have  done  so  where  it  appears  by  "words  of 
positive  grant  or  words  equivalent  to  law.  "^*^  And  even  where 
the  power  has  been  renounced,  the  state  may  still  supervise 
the  rates  charged  by  the  carrier  and  keep  them  within  the 
limits  of  its  power.^^  But  "it  is  not  to  be  inferred  that  the 
power  of  limitation  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy,  and  limitation 
is  not  the  equivalent  of  confiscation.  Under  pretense  of  regu- 
lating fares  and  freights,  the  state  cannot  require  a  railroad 
corporation  to  carry  persons  or  property  without  reward; 
neither  can  it  do  that  which  in  law  amounts  to  a  taking  of 

V.  Ackley,  94  U.  S.  179;  Ruggles  10.  Chicago,  etc.  Ry.  Co.  v.  Min- 
V  Illinois,  108  U.  S.  526;  Stone  nesota,  134  U.  S.  418.  The  power 
V.  Trust  Co.,  116  U.  S.  .'507;  Dow  conferred  upon  a  corporation  by 
V.  Beidelman,  125  U.  S.  680;  Geor-  its  charter  to  make  all  needful 
gia  Banking  Co.  v.  Smith,  128  rules  and  regulations  respecting 
U.  S.  174;  Chicago,  etc.  Ry.  Co.  the  rates  of  toll  and  the  manner 
V.  Minnesota,  134  U.  S.  418;  Well-  of  collecting  them  is  not  exclu- 
man  v.  Railway  Co.,  83  Mich.  592;  sive  nor  does  it  amount  to  an 
Stone  V.  Yazoo,  etc.  R.  Co.,  62  iirepealable  contract  with  the 
Miss.  607;  Georgia,  etc.  Co.  v.  company  that  it  shall  have  the 
Smith,  70  Ga.  694;  Trammel  v.  right  for  all  future  time  to  pre- 
Dinsmore,  (Ga.)  102  Fed.  794,  42  scribe  the  rates  of  toll  free  from 
C.  C.  A.  623;  Railway  Co.  v.  Wells,  all  control  by  the  legislature  of 
61  Ohio  St.  268,  55  N.  E.  Rep.  the  state.  Id.;  Pennsylvania  R. 
827.  Co.  v.  Miller,  132  U.  S.  75;  Stone 
If  the  maximum  rates  are  too  r.  Trust  Co.,  116  U.  S.  307;  Mat- 
high  in  the  judgment  of  the  leg-  thews  v.  Board  of  Corporation 
Islature,  it  may  lower  them,  pro-  Commissioners,  97  Fed.  400;  s.  c. 
vided  it  does  not  make  them  un-  106  Fed.  7. 

reasonably  low  as  that  term  is  But  see  Ball  v.  Railroad  Co., 
understood  in  the  law;  but  it  can-  93  Fed.  513,  in  which  it  was  as- 
not  enact  a  law  making  maximum  sumed  by  the  court  that  an  ex- 
rates  and  then  proceed  to  make  emption  in  favor  of  a  railroad 
exceptions  to  it  in  favor  of  such  from  interference  by  the  state  of 
persons  or  classes  as  in  the  legis-  the  power  of  making  rates  would 
lative  judgment  or  caprice  may  pass  to  the  purchaser  on  the  sale 
seem  proper.  Railway  v.  Smith  of  the  railroad's  franchise. 
Co.,  173  U.  S.  684,  43  L.  Ed.  858,  11.  Stone  v.  Yazoo,  etc.  R.  Co., 
19  Sup.  Ct.  565,  reversing  Smith  62  Miss.  607;  Mississippi  Railroad 
v.  Railway  Co.,  114  Mich.  460,  72  Commission  r.  Railroad  Co.,  78 
N.  W.  Rep.  328.  Miss.  750,  29  So.  Rep.  789. 
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private  property  for  public  use  witliout  just  compensation  or 
without  due  process  of  law.  "^2 

Where  the  state  may  regulate  the  rates  to  be  charged,  it  is 
competent  to  establish  a  board  or  commission  to  carry  the 
regulations  into  effect;  but  an  act  which  makes  the  action  of 
such  a  board  or  commission  final  and  exclusive  of  judicial  re- 
view is  void,  as  depriving  the  carrier  of  the  equal  protection 
of  the  law  and  depriving  him  of  his  property  without  due 
process  of  law.^^ 

Rates  in  excess  of  those  authorized  by  the  law  which  have 
been  exacted  by  the  carrier  and  paid  by  the  shipper  to  secure 
transportation  may  be  recovered  back.^'* 

But  an  agreement  made  between  a  railroad  company  and 
a  competitor  that  during  a  limited  time  the  former  company 
"will  not  reduce  its  present  rates  of  fares,  unless  required 
by  law,"  has  been  held  to  be  not  contrary  to  public  policy.^ ^ 


12.  stone  v.  Trust  Co.,  116  U. 
S.  307;  Chicago,  etc.,  Ry.  Co.  v.^ 
Minnesota,  134  U.  S.  418;  Smyth 
V.  Ames,  169  U.  S.  466,  18  Sup. 
Ct.  R.  418,  affirming  Ames  v.  Rail- 
way Co.,  64  Fed.  165;  decree  mod- 
ified, 171  U.  S.  361,  18  Sup.  Ct.  R. 
888,  43  L.  Ed.  197;  Wallace  v. 
Railroad  Co.,  118  Fed.  422,  55  C. 
C.  A.  192;  Metropolitan  Trust  Co. 
V.  Railroad  Co.,  90  Fed.  683; 
Southern  Pacific  Co.  v.  Board  of 
Railroad  Commissioners,  78  Fed. 
236;   s.  c.  95  Fed.  572. 

The  terms  "unreasonable"  and 
"unjust"  are  not  to  be  restricted 
to  mean  that  a  regulation  com- 
plained of  is  a  taking  of  property 
without  proper  compensation,  or 
without  due  process  of  law.  Rail- 
road Commission  v.  Houston  &  T. 
C  Railroad,  90  Tex.  340,  38  S.  W. 
750;  Railroad  Commission  v.  Weld 
&  Neville,  96  Tex.  394,  73  S.  W. 
Rep.  529,  reversing  s.  c.  68  S.  W. 
Rep.   1117. 

13.  Chicago,  etc.  Ry.  Co.  r.  Min- 


nesota, 134  U.  S.  418;  State  v. 
Johnson,  61  Kan.  803,  60  Pac.  Rep. 
1068,   49   L.   R.   A.   662. 

The  provision  of  the  California 
constitution  making  rates  fixed 
by  the  board  of  railroad  commis- 
sioners conclusive  is  not  equiva- 
lent to  directing  them  to  be  made 
unreasonable.  Southern  Pacific 
Co.  V.  Board  of  Railroad  Commis- 
sioners, 78  Fed.  236;  s.  c.  95  Fed. 
572. 

A  state  board  of  railroad  com- 
missioners is  usually  vested  with 
quasi  judicial  powers,  but  is  not  a 
state  court  within  the  meaning  of 
section  720  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S. 
Compiled  St.  1901,  p.  581)  which 
prohibits  any  court  of  the  United 
States  from  issuing  an  injunction 
restraining  proceedings  in  any 
court  of  a  state.  Railroad  Co.  v. 
Brown,  123  Fed.  946. 

14.  Transportation  Co.  r.  Sv/eet- 
zer,  25  W.  Va.  434. 

15.  Railroad  Co.  v.  Middlesex  & 
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Penal  statutes  regulating  rates  must,  of  course,  be  con- 
strued strictly.^'' 

Sec.  575.  Power  of  a  state  railroad  commission  to  establish 
rates. — The  presumption  is  that  the  rates  fixed  by  a  state  leg- 
islature or  state  railroad  commission  are  reasonable,  and  the 
burden  of  proof  is  upon  the  railroad  companies  to  show  the 
contrary.^  ■'^  But  when  a  state  railroad  commission  is  author- 
ized to  make  a  schedule  of  rates,  and  their  schedule  is  merely 
given  the  force  and  effect  of  prima  facie  evidence  as  to  the 
reasonableness  of  the  rates  in  a  suit  involving  the  question 
of  such  reasonableness,  there  is  no  delegation  to  the  state 
railroad  commission  of  the  legislative  power  to  establish  rates. 
The  legislature  thereby  merely  refrains  from  the  exercise  of 
its  constitutional  power  to  fix  reasonable  maximum  rates  of 
charges,  and  by  leaving  the  question  as  to  the  reasonableness 
of  the  rates  open,  makes  room  for  the  exercise  by  the  courts 
of  their  jurisdiction  upon  the  subject.^^  The  legislature,  how- 
ever, may  deprive  railroad  companies  of  the  power  to  make 
rates,  and  confer  that  authority  upon  a  railroad  commission.!^ 
In  either  event  the  extent  of  judicial  interference  is  protec- 
tion against  unreasonable  rates.^^    The  rates  must  also  first 

S.   Traction  Co.,   70   N.   J.   L.   732,     12   L.  R.   A.  436,  31   Am.   St.  Rep. 
58  Atl.  Rep.   332.  477;   Steenerson  v.  Railway  Co.,  09 

16.  Hall  V.  Railroad,  44  W.  Va.     Minn.  353,  72  N.  W.  Rep.  713. 

36,  28  S.  E.  Rep.  754,  41  L.  R.  A.  18.  Chicago,  etc.  Railroad  Co.  v. 

669,  67  Am.  St.  Rep.  757.  Jones,   149   111.   361,   37  N.  E.   247, 

17.  Railroad  Co.  v.  State  of  Min-  41  Am.  St.  Rep.  278,  24  L.  R.  A. 
nesota,  186  U.  S.  257,  22  Sup.  Ct.  141.  See  also,  Edson  v.  Railway 
R  900,  46  L.  Ed.  1151,  affirming  Co.,  133  Cal.  25,  65  Pac.  Rep.  15. 
80  Minn.  191,  83  N.  W.  Rep.  60;  19.  Railroad  Commission  v. 
Railway  Co.  v.  Smith,  173  U.  S.  Weld  &  Neville,  96  Tex.  394,  73 
684,  43  L.  Ed.  858,  19  Sup.  Ct.  S.  W.  Rep.  529,  reversing  68  S.  W. 
565,    reversing    Smith   v.   Railway  Rep.  1117;   State  v.  Atlantic  Coast 

Co.,  114  Mich.  460,  72  N.  W.  Rep.     Line  R.  Co.,  Fla.  ,  40  So. 

328;   Matthews  v.  Board  of  Corpo-  Rep.  875. 

ration  Commissioners,  106  Fed.  7;  20.  Railway  Co.  v.  Wellman,  143 

s.   c.   97   Fed.   400;    Barris  v.   Rail-  U.  S.  339,  12  Sup.  Ct.  R.  400,  36 

road  Co.,  102  Iowa,  375,  71  N.  W.  L.  Ed.  176,  affirming  83  Mich.  592, 

Rep.    339;     Railway    Co.    r.    Dey,  47    N.    W.    Rep.    ^89;    Trammel    v. 

82    Iowa    312,    48    N.    W.    Rep.    98,  Dinsmore,    102   Fed.   794,   42   C.   C. 
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be  fixed  before  the  court  cau  interfere,  and  allegations  as  to 
the  unconstitutionality  of  the  law  under  which  a  commission 
acts  and  threatened  consequences  of  the  exercise  of  the  power 
to  fix  rates  in  multiplicity  of  suits  and  irreparable  injury 
cannot  be  set  up  as  a  basis  of  equity  interposition  before  the 
rates  have  first  been  fixed.^i 

Sec.  576.  A  state  has  no  control  over  interstate  rates. — A 
state  undoubtedly  has  the  right  to  regulate  rates  and  prevent 
unjust  discrimination  on  domestic  commerce  wholly  within  its 
own  borders,  but  as  soon  as  traffic  takes  on  the  character  of 
interstate  commerce  its  power  of  regulation  ceases.  The  ques- 
tion consequently  often  arises  whether  a  particular  transaction 
is  domestic  or  interstate  commerce.  In  general  it  may  be 
said  that  a  railroad  company  whose  line  is  wholly  in  one 
state,  and  which,  although  it  carries  freight  destined  to  points 
beyond  such  state,  never  issues  through  bills  of  lading  to 
points  beyond  its  own  line,  receives  no  freight  on  through 
bills  of  lading,  and  which  has  no  arrangement  with  other 
roads  for  a  conventional  division  of  charges  or  for  a  common 
control  is  not  within  the  purview  of  the  Interstate  Commerce 
Act  and  is  subject  to  state  regulation  alone. 22  And  this  power 
of  the  state  extends  to  the  regulation  of  the  joint  tariffs  of 
connecting  roads  operating  wholly  within  its  boundaries.^^   It 

A,  623;  Railroad  Co.  v.  Middlesex  specially,    although    indirectly,    in- 

&  S.  Traction  Co.,  70  N.  J.  L.  732,  terested  in  the  result.     Steenerson 

5S  Atl.  Rep.   332.  V.  Railway   Co.,    60   Minn.   461,    62 

Although    third    parties    should  N.   W.   Rep.   826. 
not  be  permitted,  as  a  matter  of  21.  McChord  v.  Railroad  Co.,  183 
right,   to    intervene   and    be    made  U.   S.  483,  22  Sup.  Ct.  R.   165,  re- 
formal    parties    to    the    suit,    and  versing   Railroad   Co.   v.   McChord, 
thus,    in    a    measure    control    the  103   Fed.   216. 

case,  the  commission,  and,  on  ap-  22.  Interstate  Commerce  Com- 
peal,  the  court  should  be  liberal  mission  v.  Brimson,  154  U.  S.  457; 
in  receiving  evidence  upon  the  United  States  v.  Chicago,  etc.  Rail- 
question  of  what  is  a  reasonable  road,  81  Fed.  783;  Interstate  Corn- 
rate  or  charge  to  be  made  by  the  merce  Commission  v.  Bellaire,  etc. 
carrier  proceeded  against,  and  in  Railway  Co.,  77  Fed.  942;  Ex  parte 
their  discretion  may  receive  evi-  Koehler,  30  Fed.  869. 
dence  and  hear  arguments  in  be-  23.  Railroad  Co.  v.  State  of  Min- 
half  of  any  person  or  corporation  nesota,  186  U.  S.  257,  22  Sup.  Ct. 
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would,  however,  be  beyond  the  scope  of  this  work  to  go  over 
the  whole  field  of  what  is  and  what  is  not  interstate  commerce, 
so  only  the  best  illustrative  cases  are  gathered  in  the  foot- 
note.24 

Sec.  577.  The  reasonableness  of  a  state  rate  must  be  de- 
termined without  reference  to  carrier's  interstate  business. — 
The  reasonableness  or  unreasonableness  of  rates  prescribed  by 


R.  900,  46  L.  Ed.  1151,  affirming  80 
Minn.  191,  83  N.  W.  Rep.  60. 

24.  The  instant  property  is  de- 
livered and  a  sale  completed  in  a 
state  after  an  interstate  shipment, 
it  becomes  a  part  of  the  common 
mass  of  property  subject  to  the 
laws  of  that  state,  and  its  further 
transportation  by  the  vendee,  al- 
though without  breaking  bulk,  is 
a  matter  for  state  regulation. 
Railway  Co.  v.  State,  97  Tex.  274, 
78  S.  W.  Rep.  495,  affirming  33 
Tex.  Civ.  App.  1,  73  S.  W.  Rep. 
429. 

A  consignment  of  cattle  was 
made  to  Kansas  City,  Mo.  The 
stock  yards  where  the  cattle  were 
unloaded  extended  over  the  Mis- 
souri state  line  into  Kansas.  The 
office  of  the  consignee  and  the  ac- 
tual unloading  were  in  the  latter 
state,  but  those  facts  were  held 
not  to  change  the  transaction  into 
interstate  commerce,  the  obliga- 
tion of  the  carrier  only  extending 
to  Kansas  City,  Mo.,  any  other 
place  of  delivery  being  merely 
used  for  the  convenience  of  the 
parties.  Scammon  v.  Railroad  Co., 
41  Mo.  App.  194. 

Whenever  a  commodity  has  be- 
gun to  move  as  an  article  of  trade 
from  one  state  to  another,  com- 
merce in  that  commodity  between 
the  states  has  commenced.  The 
fact  that  several  different  and  in- 
dependent  agencies    are   employed 


in  transporting  the  commodity, 
some  acting  entirely  in  one  state 
and  some  through  two  or  more 
states,  does  in  no  respect  affect 
the  character  of  the  transaction. 
Thus,  where  orange  growers  in 
Florida  shipped  their  fruit  from 
one  point  in  that  state  to  another 
point  in  the  same  state,  consigned 
to  their  agent  at  the  latter  point 
for  reshipment,  who  immediately 
forwarded  them  to  their  destina- 
tion in  another  state,  it  was  held 
that  the  shipment  from  the  grow- 
ers to  the  forwarding  agent  was 
interstate  commerce  not  subject 
to  the  control  of  the  Florida  Rail- 
way Commission.  Cutting  v.  R. 
&  Nav.  Co.,  46  Fed.  641.  See  also 
along  the  same  lines.  Railway  Co. 
V  Barry,  (Tex.  Civ.  App.)  45  S. 
W.  Rep.  814;  Houston,  etc.  Nav- 
igation Co.  V.  Insurance  Co.,  S3 
Tex.  1,  32  S.  W.  Rep.  889,  59  Am. 
St.  Rep.  17,  30  L.  R.  A.  713,  re- 
versing Id..  31  S.  W.  Rep.  685; 
State  V.  Southern  Kan.  Ry.  Co.  of 
Texas,  (Tex.  Civ.  App.)  49  S.  W. 
Rep.  252  and  Railway  Co.  r.  Fort 
Grain  Co.,  7  Tex.  Ct.  Rep.  207,  72 
S.  W.  Rep.  419,  73  S.  W.  Rep.  845 
A  railroad  corporation  while  en 
gaged  in  interstate  commerce  is 
not  rendered  subject  to  state  con 
trol  by  a  provision  in  the  char 
ter  granted  it  by  the  state  that  it 
shall  be  subject  to  the  laws  ap' 
plicable      to      common      carriers. 
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a  state  for  the  transportation  of  persons  and  property  wholly 
within  its  limits  must  be  determined  without  reference  to  the 
interstate  business  done  by  the  carrier,  or  to  the  profits  de- 
rived from  it.  The  state  cannot  justify  unreasonably  low 
rates  for  domestic  transportation,  considered  alone,  upon  the 
ground  that  the  carrier  is  earning  large  profits  on  its  inter- 
state business,  over  which,  so  far  as  the  rates  are  concerned, 
the  state  has  no  control.  Nor  can  the  carrier  justify  unrea- 
sonably high  rates  on  domestic  business  upon  the  ground  that 
it  will  be  able  only  in  that  way  to  meet  losses  on  its  interstate 
business.  So  far  as  the  rates  of  transportation  are  concerned, 
domestic  business  should  not  be  made  to  bear  the  losses  on 
interstate  business,  nor  the  latter  the  losses  on  domestic  busi- 
ness. It  is  only  rates  for  the  transportation  of  persons  and 
property  between  points  within  the  state  that  the  state  can 
prescribe ;  and  when  it  undertakes  to  prescribe  rates  not  to 
be  exceeded  by  the  carrier,  it  must  do  so  with  reference  ex- 
clusively to  what  is  just  and  reasonable  as  between  the  carrier 
and  the  public  in  respect  of  domestic  business.  The  argument 
that  a  railroad  line  is  an  entirety,  that  its  income  goes  into, 
and  its  expenses  are  provided  for  out  of  a  common  fund,  and 
that  its  capitalization  is  on  its  entire  line  within  and  without 
the  state,  can  have  no  application  where  the  state  is  without 
authority  over  rates  on  the  entire  line,  and  can  only  deal  with 
local  rates  and  make  such  regulations  as  are  necessary  to  give 
just  compensation  on  local  business.^^ 

But  it  by  no  means  follows  that  railway  companies  are  en- 
titled to  earn  the  same  percentage  of  profits  upon  all  classes 
of  freight  carried.  It  often  happens  that,  to  meet  competition 
from  other  roads  at  particular  points,  the  companies  them- 
selves fix  a  disproportionately  low  rate  upon  certain  classes 
of  freight  consigned  to  these  points.     And  it  is  not  beyond 

Houston,    etc.    Navigation    Co.    v.  Line  Ry.   Co.,   Fla.   ,   37 

Insurance    Co.,    supra.  So.  Rep.   314;    Osborn   v.  Railroad 

25.  Smyth    v.    Ames,    169    U.    S.  Co.,   126  Mich.  113,  85  N.  W.  Rep. 

466,  18  Sup.  Ct.  R.  418,  affirming  466;  State  v.  Express  Co.,  81  Minn. 

Ames  r.  Railway  Co.,  64  Fed.  165.  87,  83  N.  W.  Rep.  465;  Steenerson 

See  also.  Railway  Co.   r.  Keyes,  r.  Railway  Co.,  69  Minn.  353,  72  N. 

91  Fed.  47;  State  v.  Seaboard  Air  W.  Rep.  713. 
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the  power  of  a  state  commission  to  reduce  the  freight  upon  a 
particular  article,  provided  the  companies  are  able  to  earn  a 
fair  profit  upon  their  entire  business,  and  the  burden  is  upon 
then  to  impeach  the  action  of  the  commission  in  this  particu- 
lar.26 

Sec.  578.  Reasonableness  of  state  rates  should  be  deter- 
mined by  a  study  of  the  rates  themselves. — The  real  question 
in  every  case  is  as  to  the  reasonableness  of  the  rates  fixed,  and 
that  question  should  be  decided  on  studying  the  rates  them- 
selves under  all  the  conditions  which  would  show  reasonable- 
ness or  unreasonableness.27  The  fact  that  a  member  of  the 
state  railroad  commission  had  pledged  himself,  before  his 
election,  to  make  certain  changes  in  rates  which  are  embodied 
in  schedules  by  the  commission,  does  not  affect  the  validity 
of  such  schedule,  nor  does  the  interest,  as  a  shipper,  in  the 
rates  fixed,  of  one  of  the  commissioners  who  takes  part  in 
fixing  them,  but  whose  vote  is  not  necessary  to  the  decision, 
render  such  decision  invalid.^^  The  fact  that  a  state  railroad 
commission  had  previously  considered  the  question  of  rates 
at  different  times,  and  had  determined  that  the  rates  then  in 
force  were  just  and  reasonable,  coupled  with  an  allegation 
that  there  has  since  been  no  change  in  conditions  to  warrant 
a  reduction  of  rates  is  not  impertinent  in  a  bill  by  a  railroad 
company  to  restrain  the  enforcement  of  an  order  by  the  com- 
mission reducing  rates  on  the  ground  that  they  were  not  just 
and  reasonable,  nor  are  allegations  that  the  commission  with- 
out just  ground  for  discrimination  has  not  reduced  rates  on 
certain  other  roads  similarly  situated.  But  statements  of 
the  governor  of  the  state  and  his  attitude  toward  a  reduction 
of  rates  are  immaterial  and  impertinent,  if  alleged.29 

Sec.  579.  Mileage  as  a  factor  in  determining  the  reason- 
ableness of  rates. — Mileage,  although  not  a  conclusive,  is  still 

26.  Railroad  Co.  v.  State  of  Min-  28.  Southern  Pacific  Co.  v.  Board 
nesota,  186  U.  S.  257,  22  Sup.  Ct.  of  Railroad  Commissioners,  78 
R.   900,    46   L.   Ed.    1151,   affirming    Fed.  236;    s.  c.  95  Fed.  572. 

80  Minn.  191,  83  N.  W.  Rep.  60.  29.  Railroad    Co.    v.     Board     of 

27.  Anniston    Mfg.    Co.    v.    Rail-  Railroad    Commissioners   of    State 

way  Co., Ala. ,  40  So.  Rep.  of  North  Carolina,  90  Fed.  33. 

965. 
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an  important  factor  in  determining  the  reasonableness  of  do- 
mestic rates.  The  fact,  therefore,  that  a  state  railroad  com- 
mission in  fixing  the  rates  between  two  points  gradually  re- 
duced that  rate  in  proportion  to  the  mileage,  while  the  railroad 
charged  the  same  arbitrary  rate  to  all  stations  between  those 
points  tends  to  show  that  the  rates  of  the  state  railroad  com- 
mission were  fixed  upon  a  more  reasonable  principle  than  that 
applied  by  the  railroad.^^ 

Sec.  580.  Comparison  of  rates  as  a  criterion  of  reasonable- 
ness.— That  rates  fixed  by  a  state  railroad  commission  are 
unreasonable  may  not  be  proven  by  showing  what  carriers  in 
other  states  charge,  where  there  is  no  showing  that  conditions 
are  similar.^i  On  the  other  hand,  in  determining  the  reason- 
ableness of  the  rate  on  an  article,  a  jury  would  certainly  be 
at  liberty  to  consider  the  fact  that  articles  of  the  same  kind 
and  quality  were  carried  by  the  same  carrier  over  the  sam6 
line  and  in  the  same  direction  for  an  equal  distance  at  a 
much  lower  rate  than  the  rate  on  the  article  in  question.^^ 

The  rates  under  the  Uniform  Bill  of  Lading  are  necessarily 
lower  than  under  the  full  common-law  liability,  and  conse- 
quently distinct  from  the  latter.  If  the  rates  under  the  full 
common-law  liability  are  unreasonable  and  exorbitant,  that 
fact  will  not  render  the  Uniform  Bill  of  Lading  rates  invalid, 
providing  they  are  themselves  reasonable.^^ 

30.  Railroad  Co.  v.  State  of  Min-  Where  a  petition  alleges  that 
nesota,  22  Sup.  Ct.  R.  900,  186  joint  rates  were  established  for  all 
U.  S.  257,  46  L.  Ed.  1151,  affirm-  stations  upon  either  line  of  two 
ing  80  Minn.  191,  83  N.  W.  Rep.  railway  companies,  the  rates  and 
60.  charges    for    the    same    class    of 

31.  Hopper  v.  Railway  Co.,  91  goods  over  like  distances  of  road 
Iowa  639,  60  N.  W.  Rep.  487;  An-  may  be  considered,  not  only  in 
niston  Mfg.  Co.  v.  Railway  Co.,  arriving  at  the  solution  of  the 
Ala.  ,  40  So.  Rep.  965.  question  of  unjust  discrimination, 

32.  That  a  carrier's  rate  was  8  but  also  in  determining  whether 
cents  per  hundred  pounds  on  the  rate  charged  was  unreasonable, 
brick,  while  it  was  4i^  cents  on  Blair  v.  Railway  Co.,  109  Iowa 
stone,   may   be   taken    into   consid-  369,  80  N.  W.  Rep.  673. 

eration  by  a  jury.  Railway  Co.  v.  33.  Mannheim  Ins.  Co.  v.  Trans- 
Bruce,  55  Ark.  65,  17  S.  W.  Rep.  portation  Co.,  72  Minn.  357,  75  N. 
363.  W.  Rep.  602. 
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Sec.  581.    A  rate  on  a  single  article  may  be  unreasonable. — 

In  exercising  its  power  of  supervising  rates,  a  state  railroad 
commission  is  not  bound  to  reduce  the  rates  upon  all  classes 
of  freight,  which  may  perhaps  be  reasonable,  except  as  applied 
to  a  particular  article;  and  if,  upon  examining  the  tariffs  of 
a  certain  road,  the  commission  is  of  opinion  that  the  rate 
upon  a  particular  article,  or  cla.ss  of  freight,  is  disproportion- 
ately or  unreasonably  high,  it  may  reduce  such  rate,  notwith- 
standing that  it  may  be  impossible  for  the  company  to  deter- 
mine with  mathematical  accuracy  the  cost  of  transportation 
of  that  particular  article  as  distinguished  from  all  others. 
Obviously  such  a  reduction  could  not  be  shown  to  be  un- 
reasonable simply  by  proving  that,  if  applied  to  all  classes 
of  freight,  it  would  result  in  an  unreasonably  low  rate.  It 
sometimes  happens  that  for  purposes  of  ultimate  profit  and 
of  building  up  a  future  trade,  railways  carry  both  freight  and 
passengers  at  a  positive  loss;  and  while  it  may  not  be  within 
the  powxr  of  the  commission  to  compel  such  a  tariff,  it  would 
not  upon  the  other  hand  be  claimed  that  the  railroads  could 
in  all  cases  be  allowed  to  charge  grossly  exorbitant  rates  as 
compared  with  rates  paid  upon  other  roads,  in  order  to  pay 
dividends  to  stockholders.  Each  case  must  be  determined  by 
its  own  considerations,  and  while  the  rule  is  undoubtedly 
sound  as  a  general  proposition  that  the  railways  are  entitled 
to  a  fair  return  upon  the  capital  invested,  it  might  not  justify 
them  in  charging  an  exorbitant  mileage  in  order  to  pay  op- 
erating expenses,  if  the  conditions  of  the  country  did  not 
permit  it.^^ 

34.  Railroad  Co.  v.  State  of  Min-  There  is  no  rule  of  the  common 

nesota,   186   U.    S.   257,   46   L.   Ed.  law   nor   provision   of   the   statute 

1151,   afflrming    80    Minn.    191,    83  which  requires  the  carrier  or  the 

N.  W.  Rep.  60;   Railroad  Commis-  commission    to    make    rates   based 

sion   V.   Weld   &    Neville,    96    Tex.  on  car-load  lots,  nor  is  there  any 

394,  73  S.  W.  Rep.   529,  reversing  precedent    or    principle    by    which 

68  S.  W.  Rep.  1117.  the  reasonableness  of  a  rate  (as  it 

See    also,    Smyth    v.    Ames,    171  &,ffects   individual   shippers)    made 

U.   S.   361,   18    Sup.   Ct.   R.    888,   43  b>    carriers  or  by  the  commission 

L     Ed.    197,    modifying    decree   in  can   be  determined   by  a   compari- 

169  U.  S.  466,  18  Sup.  Ct.  R.  418.  sen    of    the    profits    derived    from 
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Sec.  582.  Carrier  entitled  to  reasonable  profits  on  property 
used  by  it. — While  the  legislature  has  the  right  to  regulate, 
and  within  proper  bounds  to  limit  rates,  it  does  not  appear  to 
have  the  right  thereby  to  destroy  or  take  away  such  reason- 
able profits  as  may  be  earned  by  the  corporation  for  the  benefit 
of  its  stockholders.^"^  As  long  as  the  rates  are  reasonable  and 
do  not  unjustly  discriminate,  a  carrier  is  entitled  to  earn 
some  amount,  and  it  seems  reasonably  clear  that  it  is  entitled 
to  earn  a  compensatory  amount  equal,  at  least,  to  the  usual 
and  legal  rate  of  interest,  in  the  locality  where  the  railroad  is 
situated.^^ 

Sec.  583.  How  value  of  railroad's  property  is  determined. 
— The  basis  of  all  calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining  a  highway  under 
legislative  sanction  must  be  the  fair  value  of  the  property 
being  used  by  it  for  the  convenience  of  the  public.  And  in 
order  to  ascertain  that  value,  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present  as  com- 
pared with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideration  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  There 
may  also  be  other  matters  to  be  regarded  in  estimating  the 
value  of  the  property.  What  the  company  is  entitled  to  ask 
is  a  fair  return  upon  the  value  of  that  which  it  employs  for 
the  public  convenience.  On  the  other  hand,  what  the  public 
is  entitled  to  demand  is  that  no  more  be  exacted  from  it  for 

the   shipment   of   different   classes  missioners,   78   Fed.   23G;    s.   c.   Oo 

of   freight.     Railroad   Commission  Fed.   572. 

r.  Weld  &  Neville,  supra.  36.  Railroad  Co.  r.  Brown,  12.' 
35.  Ball  V.  Railroad  Co.,  93  Fed.  Fed.  94G;  Metropolitan  Trust  Co. 
513;  Railway  Co.  v.  Smith,  110  r  Railroad  Co.,  90  Fed.  683;  South- 
Fed.  473;  Kansas,  etc.  Railway  Co.  ern  Pacific  Co.  f.  Board  of  Rail- 
r.  Board  of  Railroad  Commission-  read  Commissioners,  78  Fed.  23(5; 
ers,  106  Fed.  353;  Southern  Pa-  s.  c.  95  Fed.  572. 
ciflc  Co.  f.  Board  of  Railroad  Com- 
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the  use  of  a  public  highway  than  what  the  services  rendered 
by  it  are  reasonably  worth.^'^ 

A  mere  estimate  of  the  cost  of  replacing  the  physical  struc- 
tures of  the  road  is  too  narrow  a  basis  upon  which  to  deter- 
mine its  value  as  the  capital  on  which  its  owners  are  entitled 
to  earn  dividends,  and  as  the  basis  for  the  fixing  of  rates  by 
the  state.  The  value  of  railroad  property  is  largely  a  matter 
of  growth.  In  large  sparsely  settled  countries  a  railroad 
property  and  business  cannot  be  reproduced  except  by  a  ju- 
dicious selection  of  location,  by  small  beginnings  and  gradual 
advance  through  a  number  of  years,  more  or  less,  of  unpro- 
ductive growth.  The  particular  location  of  a  road,  of  course, 
cannot  be  reproduced,  and  it  is  therefore  not  only  impractica- 
ble, but  impossible,  to  reproduce  a  road,  in  any  just  sense,  or 


37.  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ct.  R.  418,  affirming 
Ames  V.  Railway  Co.,  64  Fed.  165; 
Matthews  v.  Board  of  Corporation 
Commissioners,  106  Fed.  7;  s.  c. 
97   Fed.   400. 

"The  reasonable  cost  of  con- 
struction is  to  be  considered  in  de- 
termining the  fair  value  of  the 
company's  property,  which  is  an 
element  entering  into  the  question 
ot  reasonableness  of  the  rate;  but 
the  cost  of  construction  is  not  to 
be  deducted  from  the  earnings  un- 
der the  proposed  rates,  in  ascer- 
taining if  those  rates  are  reason- 
able; for  under  such  a  rule  the 
public  would  be  compelled  to  pay 
for  constructing  the  roads  with- 
out being  entitled  to  its  owner- 
ship."    State  V.  Seaboard  Air  Line 

Ry.    Co.,    Fla.    ,    37    So. 

Rep.  314. 

Where  the  price  of  urban  or 
suburban  property  in  or  near  a 
rapidly  growing  city  is  higher 
than  is  warranted  by  any  annual 
income  which  can  be  obtained 
from  any  use  to  which  the  prop- 


erty can  at  present  be  put,  and 
such  excess  in  market  value  is 
caused  by  the  anticipation  of  still 
higher  prices  in  the  future,  a  rea- 
sonable annual  income  on  the  cost 
of  reproducing  railroad  terminals 
out  of  such  property  is  less  than 
a  reasonable  income  on  the  cost  of 
reproducing  other  portions  of  the 
road  which  when  reproduced  are 
not  likely  to  increase  in  value. 
Steenerson  r.  Railway  Co.,  69 
Minn.  353,  72  N.  W.  Rep.  713, 

In  ascertaining  the  cost  of  op- 
erating a  railroad,  with  reference 
to  determining  the  reasonableness 
of  rates,  the  expenses  of  opera- 
tion are  not  to  be  strictly  limit- 
ed to  the  cost  of  running  trains, 
excluding  all  betterments,  but  the 
cost  of  reasonable  renewals  and 
improvements  of  road,  bed,  track 
and  equipment  should  be  included 
ia  the  operating  expenses.  South- 
ern Pacific  Co.  V.  Board  of  Rail- 
road Commissioners,  78  Fed.  236; 
s.  c.  95  Fed.  572;  Metropolitan 
Trust  Co.  V.  Railroad  Co.,  90  Fed. 
683. 
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according  to  any  fair  definition  of  those  terms.  Promoters 
and  proprietors  of  roads  look  to  the  future,  as  they  have  a 
right  to  do,  and  as  they  are  induced  to  do  by  the  solicitation 
of  the  various  communities  through  which  they  run,  and  by 
various  encouragements  offered  by  the  state.^^ 

If  a  railroad  corporation  has  bonded  its  property  for  an 
amount  that  exceeds  its  fair  value,  or  if  its  capitalization  is 
largely  fictitious,  it  may  not  impose  upon  the  public  the  bur- 
den of  such  increased  rates  as  may  be  required  for  the  purpose 
of  realizing  profits  upon  such  excessive  valuation  or  fictitious 
capitalization ;  and  the  apparent  value  of  the  property  and 
franchises  used  by  the  corporation,  as  represented  by  its  stocks, 
bonds  and  obligations,  is  not  alone  to  be  considered  when 
determining  the  rates  that  may  be  reasonably  charged.^^ 

A  sworn  return  made  by  high  officers  of  a  railroad  of  the 
value  of  the  property  for  taxation  constitutes  valuable  evi- 
dence in  determining  the  value  of  the  property  for  the  pur- 
pose of  effecting  rates  or  charges  for  freights  or  passengers, 
yet  it  does  not  constitute  an  estoppel  when  the  question  in 
controversy  is  the  actual  value  or  cost  of  reproduction.*^ 

38.  Metropolitan  Trust  Co.  v.  be  taken  as  tlie  basis  on  which  to 
Railroad    Co.,    90    Fed.    683.  determine     what     are     reasonable 

39.  Smyth  r.  Ames,  169  U.  S.  rates,  but  that  question  is  deter- 
466,  18  Sup.  Ct.  R.  418,  affirming  mined  by  ascertaining  what,  un- 
Ames  V.  Railway  Co.,  64  Fed.  165;  der  all  the  circumstances,  is  a  rea- 
s.  c.  modified  in  171  U.  S.  361,  18  sonable  income  on  the  cost  of  re- 
Sup.  Ct.  R.  888,  43  L.  Ed.  197;  producing  the  road  at  the  present 
State  V.  M.  &  St.  L.  Railroad  Co.,  time.  To  hold  otherwise  would 
80  Minn.  191,  83  N.  W.  Rep.  60.  leave  the  public  at  the  mercy  of 

The  question  whether  the  rates  every  railroad  manipulator,  and 
for  transportation  fixed  by  the  offer  a  premium  on  all  kinds  of 
state  railroad  and  warehouse  com-  schemes  for  increasing  the  fixed 
mission  are  unreasonable  and  con-  charges  of  railroads.  It  would 
fiscatory  is  not  determined  by  the  make  the  state  or  public  indirect- 
fact  that  the  income  under  the  ly  guaranty  the  payment  of  the 
rates  so  fixed  will  not  pay  the  mortgage  bonds  of  every  railroad, 
amount  of  the  fixed  charges  of  the  Steenerson  v.  Railway  Co.,  69 
railroad.  Neither  can  the  amount  Minn.  353,  72  N.  W.  Rep.  713. 
at  which  the  railroad  sold  years  40.  Railroad  Co.  v.  Brown,  123 
ago   on  mortgage  foreclosure  sale  Fed.  946. 
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Sec.  584.  Courts  should  be  fully  advised  of  receipts  and 
earnings  of  a  railroad. — Before  the  courts  are  called  upon  to 
adjudge  an  act  of  the  legislature  fixing  the  maximum  rate  for 
railroad  companies  to  be  unconstitutional  on  the  ground  that  its 
enforcement  would  prevent  the  stockholders  from  receiving  any 
dividends  on  their  investments,  or  the  bondholders  any  interest 
on  their  loans,  they  should  be  fully  advised  as  to  what  is  done 
with  the  receipts  and  earnings  of  the  company;  for  if  so  ad- 
vised, it  might  clearly  appear  that  a  prudent  and  honest  man- 
agement would,  within  the  rates  prescribed,  secure  to  the  bond- 
holders their  interest,  and  to  the  stockholders  reasonable  divi- 
dends. While  the  protection  of  vested  rights  of  property  is  a 
supreme  duty  of  the  courts,  it  has  not  come  to  this  that  the 
legislative  power  rests  subservient  to  the  discretion  of  any  rail- 
road corporation  which  may  by  exorbitant  and  unreasonable 
salaries  or  in  some  other  improper  way  transfer  its  earnings 
into  what  it  is  pleased  to  call  "operating  expenses. ""^i 

Sec.  585.  Cost  of  local  business  is  greater  than  cost  of 
interstate  business. — In  order  to  ascertain  the  true  effect  of 
a  reduction  of  rates  by  a  state  board  of  railroad  commissioners, 
the  cost  of  doing  the  local  business  must  be  found  and  a  com- 
parison made  between  the  gross  receipts  and  the  cost  of  doing 
the  business,  thus  ascertaining  the  net  earnings.  It  cannot  be 
said  that  the  rates  which  a  legislature  prescribes  are  reasonable 
if  the  railroad  company  charging  only  those  rates  finds  the  neces- 
sary expenses  of  carrying  on  its  business  greater  than  its  re- 

41.  Railway  Co.  v.  Wellman,  143  from    "passenger    fares,    express, 

U    S.   339,   12   Sup.  Ct.  R.   400,  36  baggage   and   mails,"   if  the   regu- 

li.  Ed.  176,  affirming  83  Mich.  592,  lation  as  to  rates  in  the  statute  is 

47  N.  W.  Rep.  489.  based  on  "the  earnings  of  the  pas- 

Where  for  a  number  of  years  senger  trains,"  the  courts  will  as- 
prior  to  the  passage  of  an  act  reg-  sume  that  the  legislature  was  fa- 
ulating  the  rates  to  be  charged  on  miliar  with  those  prior  reports, 
passenger  trains,  railroad  earnings  and  used  the  term  "earnings  from 
were  reported  under  two  heads,  passenger  trains"  with  the  mean- 
"Passenger  Earnings"  and  ing  that  had  thus  been  given  to  it. 
"Freight  Earnings,"  and  in  the  Osborn  v.  Railroad  Co.,  123  Mich, 
former     were     included     earnings  669,   82  N.   W.  Rep.  526. 
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ceipts.^2  Owing  to  the  fact  that  local  traffic  is  light  in  volume, 
short  in  haul  and  small  in  individual  shipments,  the  cost  of 
transportation  may  be,  in  relation  to  income,  at  least  twice  as 
great  for  local  business  as  for  the  entire  business  of  the  carrier.'*^ 

Sec.  586. — Effect  of  connecting  and  branch  lines  in  deter- 
mining the  reasonableness  of  a  rate. — The  fact  that  a  line  of 
railroad  is  operated  in  connection  with  other  lines  owned  by  the 
same  company,  but  under  separate  charters,  whereby  the  earn- 
ings of  such  line  are  increased  and  its  operating  expenses  re- 
duced, does  not  prevent  its  being  considered  as  a  separate  and 
independent  line  for  the  purpose  of  determining  the  reasonable- 
ness of  rates  thereon  fixed  by  the  state;  full  consideration  of 
the  joint  operation  being  given  w^hen  the  road  is  credited  for 
the  increased  business  and  reduced  expenses.^^ 

But  where  there  has  been  a  consolidation  of  several  railroads 
into  one,  the  correct  test  as  to  the  effect  of  a  state  statute  regu- 
lating rates  is  as  to  its  effect  on  the  entire  line  and  not  upon 
that  part  which  was  formerly  a  part  of  one  of  the  consolidating 
roads;  the  company  cannot  claim  the  right  to  earn  a  net  profit 
from  every  mile,  section  or  other  part  into  which  the  road  might 
be  divided,  nor  attack  as  unjust  a  regulation  which  fixed  a  rate 
at  which  some  such  part  would  be  unremunerative,  for  it  would 
be  practically  impossible  to  ascertain  in  what  proportion  the 
several  parts  should  share  with  others  in  the  expenses  and  re- 
ceipts in  which  they  participated.  To  the  extent  that  the  ques- 
tion of  injustice  is  to  be  determined  by  the  effects  of  the  act 
upon  the  earnings  of  the  company,  the  earnings  of  the  entire 
line  must  be  estimated  as  against  all  its  legitimate  expenses  un- 
der the  operation  of  the  act  within  the  limits  of  the  state  in 
question.'*^ 

When  any  feeder  or  extension  portion  of  a  railroad  line  or 

42.  Railway  Co.  v.  Tompkins,  44.  Railroad  Co.  r.  Brown  123 
176  U.  S.  167,  20  Sup.  Ct.  R.  .336,     Fed.  946. 

44   L.   Ed.    417,   reversing   90   Fed.         45.  Railway   Co.    v.   Gill,    15G   U. 

3G:5.  S.   649,  39   L.  Ed.   567,   15   Sup.  Ct. 

43.  Railway  Co.  v.  Keyes,  91  Fed.  R.  484,  affirminp  54  Ark.  101,  15 
47.  S.  W.  Rep.  IS. 
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system  is  an  incumbrance  on  the  rest  of  the  line  or  system,  so 
that  the  rest  of  the  line  or  system  would  at  the  same  rates  pro- 
'duce  more  net  income  if  such  portion  did  not  exist  (that  is,  if 
all  the  gross  earnings  on  all  the  traffic  passing  over  such  por- 
tion, and  on  the  whole  length  of  the  haul  on  such  traffic,  will 
not  pay  the  operating  expenses  on  such  traffic  for  the  whole 
length  of  such  haul,  and  pay  for  the  wear  and  tear  on  the  line 
or  system  caused  by  such  additional  traffic,  and  also  pay  a  rea- 
sonable income  on  the  cost  of  reproducing  such  portion  of  the 
line),  and  these  conditions  are  not  of  a  temporary  character,  but 
are  the  result  of  building  the  feeder  or  extension  where  there 
was  not  sufficient  business  to  justify  its  existence,  then  such  por- 
tion of  the  line  is  not  self-supporting,  but  is  an  incumbrance  on, 
and  not  a  feeder  of,  the  rest  of  the  line  or  system,  and  in  de- 
termining what  are  reasonable  rates  for  the  rest  of  the  line  or 
system,  such  portion  may  be  rejected.  And  under  the  statute 
the  burden  is  on  the  railway  company  to  show  that  such  exten- 
sion is  self-supporting.^^ 

Sec.  587.  A  rate,  though  reasonable,  should  not  tend  to 
create  a  monopoly, — A  railroad  commission,  in  making  rates, 
may  properly  bear  in  mind  that  the  probable  effect  of  a  certain 
rate  would  be  the  creation  of  a  monopoly  to  the  detriment  of 
the  public.  Thus  the  owners  of  improved  machinery  for  gin- 
ning and  baling  cotton  have  a  right  to  all  the  benefits  of  its  su- 
periority over  the  old  machinery,  but  they  have  no  right  to  a 
lower  rate  on  their  cotton  because  it  is  compressed  into  smaller 
round  bales  than  other  cotton  which  is  shipped,  nor  have  they 
any  right  to  ask  the  government  to  lend  its  power  to  their  aid  in 
that  respect  to  the  injury  of  the  citizenship  of  the  state.^^ 

Sec.  588.  Discrimination  to  be  actionable  must  be  unjust. — 
Under  the  state  statutes  discrimination  alone  does  not  subject 
the  railway  company  to  the  statutory  penalty.  The  discrimina- 
tion must  be  unjust  and  wilfully  made  under  like  circumstances 

46.  Steenerson  v.  Railway  Co.,  Weld  &  Neville,  96  Tex.  394,  73  S. 
69  Minn.  353,  72  N.  W.  Rep.  713.     W.    529,   reversing   68    S.   W.   Rei>. 

47.  Railroad       Commission       v.    1117. 


§  589.]  DUTY  AS  TO   TRANSPORTATION.  665 

and  conditions.'*^  Thus  the  mere  fact  that  a  railroad  company 
charges  one  pei'son  more  than  another  for  carrying  coal  from 
the  same  place  is  not  conclusive  evidence  of  unjust  discrimina- 
tion where  it  is  shown  that  there  is  a  difference  in  the  coal,  and 
in  the  method  of  handling  it.'*^ 

At  common  law,  and  usually  under  state  statutes,  the  party 
complaining  is  required  to  show  that  a  discrimination  was  un- 
just and  unreasonable,^'^'  but  under  some  state  statutes  the  bur- 
den of  proof  is  upon  the  carrier  to  show  that  it  was  reasonable 
and  just.^"^ 

Sec.  589.  A  special  rate  is  not  always  unjustly  discrimina- 
tive.— A  contract  by  a  railroad  company  to  carry  freight  for 
a  shipper  at  a  special  rate,  less  than  its  published  schedule,  is 
not  prima  facie  void  either  under  the  common  law  or  under  the 
provision  in  the  constitution  of  a  state  forbidding  undue  or  un- 
reasonable discrimination  in  freight  charges  by  railroads,  in  the 
absence  of  evidence  that  such  rate  is  a  special  privilege.^  2  g^^t 
where  a  lower  rate  is  given  by  a  railway  to  a  favored  shipper, 
which  is  intended  to  give,  and  necessarily  gives,  an  exclusive 
monopoly  to  the  favored  shipper,  affecting  the  business  and  de- 
stroying the  trade  of  other  shippers,  the  latter  have  the  right 

48.  Louisville    &    N.    R.    Co.    v.  49.  Savitz    v.    Railway    Co.,    150 

Commonwealth,    20    Ky.    L.    Rep.  111.  208,  37  N.  E.  Rep.  235,  affirm- 

1099,    48    S.    W.    Rep.    416;    Com-  ing    49    111.    App.    315;     Common- 

monwealth    v.    Chesapeake    &    O.  wealth  r.  Louisville  &  N.  R.   Co., 

Railway  Co.,  24  Ky.  L.  Rep.  1887,  24  Ky.  L.  Rep.  509,  68  S.  W.  Rep. 

72  S.  W,  Rep.  758;  Railway  Co.  r.  1103;   Railroad  Co.  v.  Crown  Coal 

Langsdale,    (Tex.  Civ.  App.)    30  S.  Co.,    43    111.    App.    228. 

W.  Rep.  681.  50.  Hilton   Lumber  Co.   v.   Rail- 

The  word  "contemporaneous"  as     road  Co.,  N.  Car.  ,  53  S. 

used   in   the   North    Carolina   stat-  E.  Rep.  823. 

ute  does  not  mean  the  exact  day,  51.  Railroad       Commission       v. 

hour,  or  necessarily  month,  but  it  Welc^  Neville,  96  Tex.  394,  73  S. 

means   a   period   of   time   through  W.  529,  reversing  (Tex.  Civ.  App.) 

which   the   shipment   of   goods    or  68  S.  W.  Rep.   1117. 

freights   is   made   by   one   shipper  52.  Railway    Co.    v.    Bayles,    19 

at  one  rate,  and  by  other  shippers  Colo.    348,    35    Pac.   Ry.    744;    s.   c. 

at   another   rate.     Hilton   Lumber  Bayles    v.    Railway    Co.,    13    Colo. 

Co.   V.   Railroad    Co.   N.   Car.  ISl,  22  Pac.  Rep.  341. 

,  53  S.  E.  Rep.  823. 
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to  require  an  equal  rate  for  all  under  like  circumstances.^^.  The 
privilege,  however,  of  asking  for  an  equal  rate  for  all  under  like 
circumstances,  and  demanding  a  similar  rebate  for  one 's  self  are 
separate  and  distinct  and  a  shipper  cannot  recover  for  unjust 
discrimination  by  a  railroad  consisting  in  refusing  him  a  rebate 
upon  the  established  rate  which  it  allowed  others.^^  A  discrim- 
inative overcharge,  of  course,  stands  in  a  different  light,  and 
may  be  recovered  back  by  the  shipper  in  an  action  against  the 
railroad  company  for  money  had  and  received.^^ 

Sec.  590.'  A  "rebilling"  rate  may  be  discriminative. — Un- 
just discrimination  may  be  in  the  form  of  what  is  known  as  a 
"rebilling"  rate.  "A  true  rebilling  rate  is  one  in  which  the 
goods  received  in  unbroken  car  load  lots  over  one  line  of  rail- 
way can  be  rebilled  over  the  same  or  another  line,  completing 
one  continuous  trip  of  the  same  commodity,  simply  changing  the 
consignee,  and  altering  the  destination  of  the  identical  shipment, 
without  unloading  or  handling  of  freight."  Such  a  rate,  to  re- 
ceive the  sanction  of  law,  must  operate  uniformly  and  fairly, 
and  must  be  open  to  all  alike.  It  cannot  lawfully  be  restricted 
to  shippers  who  live  in  a  certain  locality,  and  who  previously 
receive  freight  over  the  line  of  a  certain  other  favored  associ- 
ated carrier.^ 

Sec.  591.  Free  passes  are  discriminative. — The  issuance  of 
free  passes  except  in  specified  cases  is  contrary  to  a  number  of 

53.  Scofield  v.  Railway  Co.,  43  mission  of  Mississippi,  86  Miss. 
Ohio    St.    571,    3    N.    E.    Rep.    907;     667,  38  So.  Rep.  350. 

Railroad  Co.  ?;.  Diamond  Coal  Co.,        A  common  carrier  has  no  right 

61  Ohio  St.  242,  55  N.  E.  616;  State  to  charge  one  person  a  lower  rate 

V.  Atlantic  Coast  Line  R.  Co., of  freight  than  another  for  ship- 

Fla.  ,  40  So.  Rep.  875.  ping  the  same  class  and  quantity 

54.  Railway  Co.  v.  Langsdale,  of  goods  the  same  distance,  un- 
(Tex.  Civ.  App.)  30  S.  W.  Rep.  der  the  same  conditions,  providing 
681.  the  favored   shipper  give  the  car- 

55.  Hilton   Lumber  Co.   v.   Rail-  rier  a  consideration  in  the  shape 

road  Co.,  N.  Car.  ,  53  S.  of      subsequently      shipping      the 

E  Rep.  823,  citing  Railroad  Co.  v.  manufactured  product  over  its 
Steiner,  61  Ala.  559.  See  also,  line.  Hilton  Lumber  Co.  r.  Rail- 
American  Express  Co.  r.  Crowley,  road  Co.,  136  N.  C.  479,  48  S.  E. 
Miss.  ,  41  So.  Rep.  261.  Rep.    813;    s.    C.    N.    C.    , 

1.  Railway  Co.  v.  Railroad  Com-    53  S.  E.  Rep.  823. 
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state  statutes.  In  North  Carolina  it  has  been  held  that  a  person 
riding  on  such  a  pass  unlawfully  cannot  recover  for  injuries  re- 
ceived through  the  negligence  of  the  carrier,  since  he  is  in  pari 
delicto  with  the  carrier.^ 

Sec.  592.  An  extra  charge  may  be  made  for  a  shipment  re- 
ceived off  the  carrier's  own  line. — When  a  contract  of  affreight- 
ment is  made  between  a  railroad  company  and  a  shipper  con- 
templating transportation  over  its  own  line  only,  and  the  goods 
are,  in  fact,  afterwards  delivered  by  the  shipper  to  the  railroad 
on  the  line  of  another  company,  necessitating  the  payment  by 
the  first  company  of  the  latter 's  local  freight  charges  in  order  to 
switch  the  cars  containing  the  goods  to  its  own  line,  the  imposi- 
tion of  such  additional  switching  charges  in  addition  to  the  con- 
tract price  does  not  constitute  undue  discrimination.^ 

Sec.  593.  Discrimination  in  transfer  of  stock  from  narrow- 
gauge  to  standard-gauge  cars. — If  a  uniform  rule,  not  un- 
reasonable in  itself,  is  adopted  for  the  fixing  of  rates  on  cattle 
transferred  from  narrow-gauge  cars  to  standard-gauge  cars, 
such  as  to  charge  at  the  rate  of  three  narrow-gauge  cars  for  two 
standard-gauge  ones,  the  shipper  cannot  complain  that  he  is 
charged  in  excess  of  the  tariff  rates,  if  he  knew  of  such  rule,  and 
in  a  particular  case  the  standard-gauge  railroad  found  that  it 
could,  and  did,  place  the  cattle  in  a  less  number  of  standard- 
gauge  cars  than  he  had  receipted  for."* 

Sec.  594.  Right  of  carrier  to  recover  from  shipper  the  dif- 
ference between  the  discriminative  and  regular  rate. — If  a 
carrier  makes  an  unlawful  discrimination  under  a  state  statute 
in  favor  of  a  shipper  by  contracting  to  carry  his  goods  at  a 
lower  rate  than  they  should  bear,  and  accepts  the  goods  and 
carries  them  at  that  rate,  it  cannot,  after  the  goods  have  reached 
their  destination,  charge  against  them  an  additional  amount  of 

2.  McNeill   v.   Railroad   Co.,    132  3.  Gilliland    v.   Railroad   Co.,   81 

N.    C.    510,    44    S.    E.    Rep.    34,    95  Miss.  41,  32  So.  Rep.  916. 

Am.  St.  Rep.  641;   State  v.  South-  4.  Carlisle    v.    Railway    Co.,    97 

em  Railway  Co.,   122  N.  C.   1063,  Mo.  App.  571,  71  S.  W.  Rep.  475. 
30  S.  E.  Rep.  133,  41  L.  R.  A.  246. 
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freight  sufficient  to  bring  the  total  charge  up  to  the  proper  rate. 
To  do  so  would  permit  the  carrier  to  make  a  rate  lower  than  it 
properly  should  make,  to  secure  the  business,  and  thereafter  take 
advantage  of  its  own  wrong  to  increase  the  charge  and  secure 
the  usual  compensation.^  This  rule  is  at  variance  with  the  de- 
cisions under  the  Interstate  Commerce  Act,  but  it  is  more  in 
accordance  with  justice  and  reason,  and  does  not  make  the  state 
acts  swords  of  offence  against  the  shipper,  as  is  the  Interstate 
Commerce  Act  in  that  respect. 

Sec.  595.    Through  rate  may  be  less  than  sum  of  locals. — 

It  is  well  settled  that  a  through  rate  can  be  made  less  than  the 
sum  of  the  local  rates  between  the  two  points.  Were  it  other- 
wise, all  through  freight  would  have  to  be  hauled  at  the  local 
rates.  The  fact  that  the  connecting  carrier  takes  the  goods  on 
a  vehicle  pulled  by  horses  and  not  by  steam  does  not  change  the 
principle,  nor  that  no  contract  exists  between  the  two  carriers 
for  through  carriage,  provided  the  first  carrier  bills  the  goods 
through  to  the  end  of  the  second  carrier's  route  at  a  rate  rea- 
sonable in  itself,  and  greater  than  its  own  local  rate  for  its  part 
of  the  carriage.^ 

Sec.  596.  Right  of  state  to  compel  the  issuance  of  mileage 
tickets  at  reduced  rates. — A  state  statute,  requiring  railroad 
companies  to  sell  1,000  mile  mileage  tickets  at  a  reduced  rate,  is 
not  a  valid  exercise  of  the  right  of  the  state  to  fix  maximum 
rates  for  transportation,  but  an  arbitrary  enactment  in  favor  of 
those  able  or  willing  to  purchase  the  reduced  rate  ticket.'^     But 

5.  Railroad  Co.  v.  Seitz,  214  111,  interstate  commerce.  Chicago,  etc. 

350,  7.3  N.  E.  585,  105  Am.  St.  Rep.  Railroad  Co.   v.   Wolcott,   141   Ind. 

108,  a/firming  105  111.  App.  89.  267,    39    N.    E.   Rep.    451,    50   Am. 

Rev.   St.,   1894,    §   5333,  prohibit-  St.  Rep.   320. 

ing     railroad     companies     "doing  6.  Railwiay      in      Kentucky      v. 

business  in  the  state  of  Indiana"  Commonwealth,    25    Ky.    L.    Rep. 

from  increasing  or  advancing  their  1078,  77  S.  W.  Rep.  207. 

rates  of  freight  above,  or  charging  7.  Beardsley  v.  Railroad  Co.,  162 

for  transportation  more  than  what  N.   Y.   230,  56  N.  E.  Rep.   488,  re- 

they     charged     at    the    time    the  versing    44    N.    Y.    Supp.    175,    15 

freight  was   tendered   to   them,   is  App.  Div.  251,  and  40  N.  Y.  Supp. 

not  invalid  as  a  restriction  upon  1077,   17  Misc.  256,  and  following 
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a  state  statute  requiring  the  issuance  of  1,000  mile  mileage 
books  at  reduced  rates,  although  unconstitutional  so  far  as  it 
purports  to  operate  retrospectively  on  corporations  already  in 
existence,  may  be  upheld  as  to  companies  subsequently  incor- 
porated under  the  laws  of  that  state.  A  regulation  as  to  the 
price  of  transportation  which  would  be  an  illegal  exaction  when 
sought  to  be  imposed  on  existing  corporations  solely  by  legisla- 
tive fiat,  may,  in  the  case  of  future  corporations,  be  the  mere 
performance  of  the  obligation  of  a  contract.^ 

Sec.  597.  Discrimination  between  localities. — Discrimina- 
tion between  cities  or  localities  in  the  same  state  is  subject  to 
state  regulation.^  But  a  discrimination  in  rates  against  a  city 
in  a  state  in  favor  of  points  outside  the  state  on  the  same  line 
of  railway  cannot  be  subject  to  consideration  under  a  state 
law.io 

In  Arkansas  it  has  been  held  that  the  question  of  discrimina- 
tion in  furnishing  facilities  to  shippers  of  different  localities  is 
affected  by  the  existence  of  competition  at  one  point  and  its 
non-existence  at  another  point.  There  was  a  strong  dissenting 
opinion,  however,  and  the  rule  as  adopted  by  the  majority  of 
the  court  would  certainly  place  shippers  at  non-competitive 
points  at  a  disadvantage.^^ 

Sec.  598.  A  state  may  regulate  domestic  long  and  short 
haul  rates. — A  state,  without  violating  the  constitution  of  the 
United  States  may  declare  either  in  its  own  constitution  or  by 
statute  that  it  shall  be  unlawful  for  any  person  or  corporation, 
owning  or  operating  a  railroad  in  that  state,  to  charge  or  re- 
ceive any  greater  compensation  in  the  aggregate  for  the  trans- 
Railway  Co.  V.  Smith,  173  U.  S.  9.  Cohn  v.  Railway  Co.,  181  Mo. 
G84,  43  L.  Ed.  858,  19  Sup.  Ct.  30,  79  S.  W.  Rep.  961. 
R  56.5,  reversing  Smith  r.  Rail-  10.  Railway  Co.  v.  Haas  (Tex.) 
way  Co.,  114  Mich.  460,  72  N.  W.  17  S.  W.  600. 
Rep.   328.  11.  A   failure  on   the   part   of  a 

8.  Purdy  v.  Railroad  Co.,  162  railroad  company  to  furnish  facili- 
N.  Y.  42,  56  N.  E.  Rep.  508,  48  ties  for  forwarding  all  cotton  of- 
L  R.  A.  669,  affirming  54  N.  Y.  fered  at  a  terminal  point  on  its 
Supp.  1114,  33  App.  Div.  643.  line  where  there  was  no  competi- 
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portation  of  passengers  or  property  of  like  kind,  under  substan- 
tially similar  circumstances  and  conditions  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in  the  same  direction, 
the  shorter  being  included  within  the  longer  distance.^  2  g^^ 
while  the  state  may  constitutionally  prohibit  a  short  haul 
charge  in  excess  of  a  long  haul  charge,  it  can  only  do  so  when 
both  kinds  are  within  the  limits  of  the  state.  To  hold  other- 
wise would  be  to  give  a  state  power  to  compel  the  carrier  to  reg- 
ulate, adjust  or  fix  his  interstate  rates  with  some  reference  at 
least  to  his  rates  within  the  state,  thus  enabling  the  state  by  con- 
stitutional provision  or  by  legislation  to  directly  affect,  and  in 
that  way  to  regulate,  to  some  extent  the  interstate  commerce  of 
the  carrier,  which  power  of  regulation  the  Constitution  of  the 
United  States  gives  to  the  Federal  Congress.^^ 

Sec.  599.  A  shipment  is  an  entirety  in  reference  to  long  and 
short  haul  clause. — A  shipment  cannot  be  split  into  parts  to 
bring  it  within  a  state  constitutional  or  statutory  long  and  short 
haul  clause.  The  contract  is  usually  for  the  entire  haul,  and 
must  be  considered  as  an  entirety.  The  haul  must  be  over 
the  same  line  usually,  and  if  part  of  it  is  over  one  line,  and 
part  over  another,  while  the  long  haul  is  exclusively  on  one  of 
the  lines,  the  clause  does  not  apply.  Thus  it  would  not  apply 
to  a  short  haul  originating  on  a  branch  road,  while  the  long  haul 
is  altogether  on  its  main  line.^"* 

Sec.  600.  Special  contracts  with  shippers  not  impossibilities 
under  long  and  short  haul  clause. — A  state  statute  which  does 
not  punish  the  giving  of  the  lower  rate,  but  forbids  the  charging 

tion,   when   it  furnished   sufficient  503,   22    Sup.   Ct.   R.   95;    Railway 

transportation         at         competing    Co.   v.   Anderson,   Neb.   , 

points,   in  a  year  when  the  ship-  101  N.  W.  Rep.  1019;  Railroad  Co. 

ments  of  cotton  were  unexpectedly  i\    Commonwealth,    23    Ky.    L.    R. 

heavy,   is  not  such  an  unjust  dis-  1159,  64   S.  W.  Rep.  975;    Cohn  v. 

crimination    as    will    subject    the  Railway  Co.,  181  Mo.  30,  79  S.  W. 

company    to    a    statutory    penalty.  Rep.  961. 

Railway    Co.    v.    Oppenheimer,    64  13.  Railroad  Co.  v.  Eubank,  184 

Ark.    271,   43    S.   W.   Rep.    150,   44  U.   S.   27,   22   Sup.   Ct.  R.   277. 

L.  R.  A.  353.  14.  Railroad    Co.    i\    Walker,    23 

12.  Railroad     Co.     v.     Common-  Ky.    L.   Rep.   453,   63    S.    W.   Rep, 

wealth    of    Kentucky,    183    U.    S.  20. 
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of  a  greater  compensation  in  tlie  aggregate  tor  tho  transporta- 
tion of  passengers  or  property  of  like  kind  under  substantially 
similar  circumstances  and  conditions  for  the  shorter  than  for 
the  longer  haul  does  not  make  the  performance  of  a  conti-act 
with  a  shipper  to  give  him  a  certain  low  rate  a  legal  impossi- 
bility. It  is  true  that  its  performance  is  rendered  more  burden- 
some and  expensive  to  the  railroad  company  by  being  compelled 
to  give  the  same  rate  to  other  shippers  under  similar  conditions, 
but  that  does  not  result  from  any  failure  on  the  part  of  the 
shipper  to  perform  his  part  of  the  agreement.  The  railroad 
company  is  therefore  not  relieved  of  its  obligation  to  the  ship- 
per to  give  him  the  contract  rate.^^ 

Sec.  601.  Competition  not  a  factor  in  construction  of  Ken- 
tucky long  and  short  haul  clause. — As  has  been  seen,  the  high- 
est court  of  Kentucky  has  refused  to  judicially  construe  the  long 
and  short  haul  clause  of  its  state  constitution  out  of  existence. 
Id  that  state,  at  least,  the  fact  that  competition  exists  at  the 
longer,  and  not  at  the  shorter  distance  point,  does  not  constitute 
such  a  dissimilarity  of  conditions  as  will  authorize  the  carrier 
to  charge  more  for  the  short  than  for  the  long  haul.^*' 

Duty  as  to  Stowage,  Mode  of  Carriage,  etc. 

Sec.  602.  (§  303c.)  General  duty  as  to  stowage  on  vessels. 
— When  the  carriage  is  by  a  sea-going  vessel,  the  liability  of  the 
carrier  will  sometimes  depend  upon  the  manner  in  which  the 
goods  have  been  stowed.  "The  owner  of  the  goods,"  it  is  said 
in  one  case,!'''  "has  no  control  over  such  matters.  Under  the 
law  that  imposes  on  the  ship,  as  carrier,  the  duty  of  safe  de- 
livery, the  ship  takes  all  such  risks,  unless  she  can  show  the  use 

15.  Newport  News  &  Miss.  Val-  S.  W.  Rep.  707,  47  S.  W.  Rep.  598, 
ley    Co.    V.    McDonald    Brick    Co.'s     4o  L.  R.  A.  541. 

Assignee,  22  Ky.  L.  R.  934,  59  S.  17.  Hills  i:  Mackill,  36  Fed.  702. 

W.  Rep.  332.  In  law,  the  mere  fact  that  the 

16.  Louisville  &  N,  R.  Co.  v.  shipper  knew  how  the  goods  were 
Commonwealth,  21  Ky.  L.  R.  232,  being  stowed  does  not  alone  ex- 
106  Ky.  633,  51  S.  W.  Rep.  164,  cuse  the  shipowner  from  negli- 
90  Am.  St.  Rep.  236;  Louisville  &  gence.  Steamship  Co.  v.  Pilking- 
N.    R.    Co.    r.    Commonwealth,    20  ten,    (Can.)    :2S   S.  C.  R.   140. 

Ky.  L.  Rep.   1380,    10  4   Ky.  220,  46 
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of  all  reasonable  skill  and  good  judgment,  or  compliance  with  so 
definite  a  usage  in  the  stowage  and  protection  of  the  goods 
against  injury,  and  such  use  of  the  well  known  and  best  means 
to  that  end  as  legally  import  an  assent  of  the  shipper  to  trans- 
portation in  this  manner."  The  vessel,  therefore,  will  be  liable 
for  losses  caused  by  defective  stowage  within  the  limits  of  this 
rule.^^ 

Sec.  603.     (§304.)     Same  subject — Stowage  under  deck. — It 

is  the  implied  duty  of  the  master  to  stow  the  goods  in  the  hold  of 
the  vessel,  even  when  the  bill  of  lading  is  silent  upon  the  sub- 
ject, unless  there  be  a  well  established  usage  to  stow  goods  of 
the  particular  character  on  deck,  or  unless  in  the  bill  of  lading, 
if  there  be  one,  the  shipper  has  agreed  that  they  may  be  so 
stowed.  A  bill  of  lading  which  is  silent  upon  the  subject  of  the 
manner  of  the  stowage  of  the  goods  is  called  a  "clean"  bill  of 
lading,  and  undoubtedly  binds  the  carrier  to  stow  the  goods  un- 
der deck;    and,  as  we  have  seen,^^  parol  evidence  cannot  be  re- 


18.  Hills  V.  Mackill,  supra;  The 
Thos.  Melville,  31  Fed.  Rep.  486, 
36  id.  708;  The  Marinin  S.,  28  id. 
664,  32  id.  918;  The  Maggie  M., 
30  id.  692;  Baxter  r.  Leland,  1 
Blatchf.  526;  The  Sabioncello,  7 
Bene.  357;  The  Nith,  36  Fed.  Rep. 
383;  The  Geiser,  19  Fed.  Rep.  877; 
The  John  P.  Best,  14  Phila.  527; 
Astrup  V.  Lewy,  19  Fed.  Rep.  536; 
The  St.  Patrick,  14  Phila.  596;  The 
Excellent,  16  Fed.  Rep.  148;  The 
Tommy,  16  Fed.  Rep.  601. 

In  The  Johanne,  48  Fed.  733,  it 
was  held  negligence  to  stow  cases 
of  household  goods  in  the  lower 
hold  of  an  old  brig  where  they 
could  easily  be  damaged  by  water. 

The  failure  to  provide  dunnage 
for  a  cargo  of  sugar,  in  conse- 
quence of  which  the  bags  in  the 
lower  tier  are  allowed  to  rest  on 
the  floor  and  are  damaged  by  the 
natural  drainage  from  above  and 


by  soaking  from  sea  water,  is 
such  negligence  in  stowage  as  will 
render  the  vessel  liable  for  the 
consequent  loss.  The  Earnwood,  83 
Fed.  315. 

The  fact  that  a  portion  of  the 
cargo  got  "adrift"  and  was  dam- 
aged while  the  ship  was  laboring 
and  straining  during  a  heavy  gale 
is  not  sufficient  to  show  improper 
stowage  as  against  the  positive  tes- 
timony of  a  competent  witness 
that  the  cargo  was  stowed  with 
reasonable  or  customary  care.  The 
Isaac  Reed,  82  Fed.  566. 

19.  Ante,  §  167. 

A  clean  bill  of  lading  binds  the 
carrier  to  stowage  under  deck, 
and  it  is  clearly  within  the  mas- 
ter's right  to  refuse  to  give  a  bill 
of  lading,  except  "at  shipper's 
risk,"  if  it  is  impossible  to  store 
all  the  cargo  under  deck,  so  that 
an   innocent   holder   would   be  ad- 
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eeived  to  show  that  the  shipper  agreed  that  the  goods  might  be 
stowed  otherwise  when  such  a  bill  of  lading  is  given.  In  the 
case  of  The  Delaware,^*^'  this  question  of  the  duty  of  the  carrier 
lO  stow  the  goods  under  deck  when  the  bill  of  lading  was  silent 
as  to  where,  and  how  they  should  be  stowed  underwent  a  very 
thorough  discussion,  and  it  was  held  that  the  carrier  who  had 
given  such  a  bill  of  lading  had  been  guilty  of  negligence  in  stow- 
ing the  goods  on  deck,  and  that  he  was  thereby  deprived  of  the 
benefit  of  the  exception  of  liability  for  losses  by  the  dangers  of 
the  seas  in  the  bill  of  lading,  although  the  goods  had  been  neces- 
sarily jettisoned  in  a  storm.  "Goods,  though  lost  by  perils  of 
the  sea,"  say  the  court,  "if  they  were  stowed  on  deck  without 
the  consent  of  the  shipper,  are  not  regarded  as  goods  lost  by 
the  act  of  God  within  the  meaning  of  the  maritime  law,  nor  are 
such  losses  regarded  as  losses  by  the  perils  of  the  sea,  which  will 
excuse  the  carrier  from  delivering  the  goods  shipped  to  the  con- 
signee, unless  it  appears  that  the  manner  in  which  the  goods  were 
stowed  is  sanctioned  by  commercial  usage,  or  unless  it  affirma- 
tively appears  that  the  manner  of  stowage  did  not,  in  any  de- 
gree, contribute  to  the  disaster;  that  the  loss  happened  without 
any  fault  or  negligence  on  the  part  of  the  carrier,  and  that  it 
could  not  have  been  prevented  by  human  skill  and  prudence, 
even  if  the  goods  had  been  stowed  under  deck,  as  required  by 
the  general  rules  of  the  maritime  law."  And  upon  this  ground 
it  was  held,  not  only  that  the  master  and  owners  of  the  ship 
were  liable,  but  that  the  rest  of  the  cargo  was  not  liable  to  con- 
tribute to  the  loss.21 

Sec.  604.  (§  305.)  Same  subject — Stowag-e  on  deck. — In  the 
absence  of  a  bill  of  lading,  or  when  the  bill  of  lading  is  silent 
upon  the  subject  of  stowage,  it  is  a  part  of  the  contract  of  ship- 
vised  that  such  part  of  the  cargo  4  Pick.  429;  Copper  Co.  v.  Ins.  Co., 
was  not  under  deck.  The  Kirk-  22  id.  108;  Adams  v.  Ins.  Co.,  id. 
hill,  99  Fed.  575,  39  C.  C.  A.  658.     103;     Sproat    V.    Donnell,    26    Me. 

20.  14  Wall.  579.  •       185;  Lamb  r.  Parkham,  1  Sprague 

21.  The  Rebecca,  Ware,  187;  The    343. 

Paragon,  id.  322;  Dodge  v.  Bartol,        A    shipper    by    consenting    that 
5  Greenl.  286;  Wolcott  v.  Ins.  Co.,    goods  be  carried  on  deck  does  not 
43 


G74  THE  LAW   OF   CARRIERS.  [§  605. 

ment  that  the  goods  shall  be  stowed  under  deck.22  It  is  a  condi- 
tion tacitly  annexed  to  the  contract  by  operation  of  law ;  and  it 
is  equally  binding  on  the  master,  and  the  shipper  is  equally  en- 
titled to  its  benefit,  as  though  it  was  stated  in  express  terms.-^ 
But  it  is  equally  well  settled  that  an  established  usage  in  a  par- 
ticular trade,  or  as  to  a  particular  kind  of  goods,  may  justify 
the  carriage  on  deck,  or  may  even  make  it  the  duty  of  the  mas- 
ter to  stow  them  there.^^ 

Sec.  605.  (§  306.)  Same  subject — Usage  as  affecting  the 
right  to  stow  on  deck  in  particular  instances. — If  the  goods 
are  of  a  dangerous  character,  as  for  instance,  if  they  consist  of 
inflammable  oils  or  liquids,  it  is  common  for  a  usage  to  exist  to 
stow  them  on  deck  where,  in  case  of  accident,  they  will  be  likely 
to  do  the  least  harm  and  be  in  a  position  to  be  more  readily  cast 
overboard.2^  So  live  animals  are  carried  on  deck  as  more 
healthy  for  them  and  convenient  for  those  who  are  to  give  them 
attention,  and  because  any  other  mode  of  conveyance  would  be 
generally  impracticable.^^  So  it  may  be  shown  that,  according 
to  the  custom  of  a  particular  trade,  lumber  was  carried  on  deck, 
and,  the  custom  being  established,  it  was  held  that  the  owner  of 
lumber  thus  being  carried  was  entitled  to  contribution  from  the 
ship-owner  for  a  loss  by  jettison.^^  And  not  only  may  goods  be 
stowed  on  deck  when  usage  in  the  particular  trade  or  as  to  the 

thereby  assume  the  risk  of  loss  or  In  Tower  Co.  t-.  Southern  Pa- 
injury  to  them.  Schwinger  v.  ciflc  Co.,  184  Mass.  472,  69  N.  E. 
Raymond,  83  N.  Y.  192.  348,    a    custom    among    steamship 

22.  Creery  v.  Holly,  14  Wend,  companies  in  carrying  oil  clothing 
26;  The  Delaware,  14  Wall.  579;  to  class  it  as  inflammable  ma- 
The  New  Orleans,  26  Fed.  Rep.  44;  terial  and  stow  it  on  deck  was 
The   Gran   Canaria,    16    Fed.   Rep.  upheld. 

868;   The  Paragon,  1  Ware,  322.  25.  Da    Costa    v.     Edmunds,     4 

In   Crooks   v.   The    Fanny   Skol-  Champ.    141. 

field,    65    Fed.    814,    the   ship    was  26.  Brown   v.   Cornwell,   1   Root, 

held  liable  for  leakage  caused  by  60;    Milward  v.  Hibbert,   3   Ad.  & 

allowing   oil    casks   to   remain   on  El.    (N.   S.)    120. 

deck  for  two  weeks  in  the  hot  sun.  27.  Gould  v.  Oliver,  4  Bing.   (N. 

23.  The   Waldo,   Davies,    161.  S.)   134. 

24.  Da     Costa     v.     Edmunds,     4 
Camp.    141. 
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particular  goods  justifies  their  being  so  carried,  but  where  the 
safety  of  the  goods  or  their  preservation  makes  it  necessary  that 
they  shall  be  so  carried,  the  master  and  owners  will  become  liable 
for  damage  suffered  by  them  by  reason  of  their  being  stowed  in 
the  hold  of  the  vessel.  Thus,  in  the  case  of  The  Star  of  Hope,2» 
nuts  in  bags  and  boxes  were  shipped  from  New  York  to  San 
Francisco,  and  were  put  into  the  hold  of  the  vessel  instead  of 
upon  the  deck;  and  it  being  shown  that  when  so  carried  they 
are  liable  to  become  damaged,  and  that  the  almost  invariable 
practice  was  to  carry  such  goods  in  the  cabin,  and  that  these 
w^ere  marked  w^ith  directions  that  they  should  be  so  carried,  it 
was  held  to  have  been  culpable  negligence  in  the  master  of  the 
vessel  to  stow  them  in  the  hold.^^ 

Sec.  606.  (§307.)  Same  subject — Damage  for  other  goods 
stowed  in  hold. — The  carrier  is  also  liable  to  the  shipper  for 
damage  done  to  his  goods  by  other  goods  stowed  in  the  hold  of 
the  vessel  without  allegation  or  proof  of  any  wilful  negligence  on 
the  part  of  the  carrier.^o  If,  however,  it  was  the  usage  to  carry 
salt  as  a  part  of  the  cargo  of  a  general  ship,  it  would  not  be 
negligence  to  take  it  on  board  with  other  goods,  and  the  owner 
of  the  goods  liable  to  be  injured  by  its  presence  in  the  hold  must 
bear  the  loss  occasioned  thereby,  if  there  w^as  no  bad  stowage  and 
no  inquiry  made  by  the  shipper  before  the  goods  were  put  on 

28.  17  Wall.   651.  caution    against    protecting    plum- 

29.  In  The  New  Orleans,  26  Fed.  bago  from  damage  by  cocoanut  oil 
Rep.  44,  it  is  held  that  a  notice  stowed  near  it  is  negligence  for 
on  the  package  not  to  put  the  which  the  ship  is  liable  if  damage 
goods  in  the  hold  does  not  bind  results.  The  Gloaming,  46  Fed. 
the  carrier  where  it  is  not  called  671;  The  H.  G.  Johnson,  48  Fed. 
to    his    attention    and    not    men-  696. 

tioned  in  the  bill  of  lading.  Damage  done  to  flour  by  stowing 

30.  Gillespie  v.  Thompson,  6  El.  it  in  a  badly  ventilated  hold  on 
&  Bl.  477,  note;  Brousseau  v.  Ship  top  of  barrels  of  kerosene  in  con- 
Hudson,  11  La.  Ann.  427;  Cran-  quence  of  which  the  flour  becomes 
well  V.  Ship  Fanny  Fosdick,  15  id.  saturated  with  kerosene,  is  such 
436;  The  Bark  Col.  Ledyard,  1  negligence  in  stowage  that  the 
Sprague,  530;  Bearse  i;.  Ropes,  1  ship  is  liable.  The  Thames,  61 
id.  331.  Fed.  1014,  10  C.  C.^A.  232,  8  U.  S. 

The  omission   to   take  any   pre-    App.   580. 
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board.^i  But  if  the  master  take  on  board  goods  in  bad  condi- 
tion, and  which  from  such  condition  endanger  the  safety  of 
other  goods  with  which  they  may  be  stowed,  he  and  the  owners 
as  well  as  the  vessel  will  be  liable  for  any  damage  which  may 
accrue  from  them.32 

Sec.  607.  (§  308.)  Same  subject — Rule  a?  to  stowage  in 
hold  confined  to  vessels  on  seas  and  great  lakes. — It  has,  how- 
ever, been  held  that  this  rule  as  to  stowage  in  the  hold  of  the 
vessel  applies  only  to  sailing  vessels  on  sea  voyages,  which  are 
expected  to  encounter  the  extraordinary  perils  of  the  seas,  and 
that  it  has  no  application  to  those  which  navigate  smoother 
waters  and  are  comparatively  safe  from  extraordinary  expos- 
ures. The  direct  question  in  the  case  was,  whether  the  goods 
which  had  been  saved  were  liable,  contrary  to  the  general  rule 
of  the  maritime  law,  which  denies  the  right  to  contribution  for 
goods  carried  on  deck,  to  contribute  to  the  loss  of  other  goods 
which  were  being  carried  on  the  deck  of  a  steamboat  in  Long 
Island  Sound,  and  were  jettisoned  during  a  gale  to  prevent  her 
from  sinking.  It  was  said  that  the  sole  reason  for  requiring 
the  stowage  of  goods  under  deck  was  that  goods  carried  on 
deck  embarrassed  the  navigation  of  the  vessel,  and  it  was  con- 

31.  Clark  v.   Barnwell,   12   How.  camphor   fumes   on   board   a   ship 

272;    Baxter  v.  Leland,   1  Blatchf.  thus  built,  the  inference  of  some 

526.  want  of  care  is  irresistible.     The 

Doubtless  goods  liable  to  injure  Glamorganshire,  50  Fed.  840. 
each  other  may  be  carried  in  the        In  The  Langford,   143  Fed.   150, 

same    ship    if    it    be    the    general  a  cargo  of  arsenic  was  injured  by 

usage  to  carry  them  together,  pro-  olive  oil,  which,  however,  was  held 

vided    all    proper    means    are    em-  to  have  been  properly  stowed.  The 

ployed  to  prevent  injury.     But  no  damage  was  attributed  to  a  peril 

general    usage    is    established    to  of  the  sea. 

carry  tea  and  camphor  in  the  same        32.  The       Bark       Cheshire,       2 

vessel.     The  practice  of  sometimes  Sprague,  28. 

carrying    them     together     in     the        In   Lazarus  ?'.   Barber,   124  Fed. 

same  vessel  is  of  very  recent  date,  1007,  damage  was  done  to  a  cargo 

and   only   in   vessels   specially   de  of    goat    skins    by    stowing    them 

signed  and  built  to  keep  the  cam-  close  to  casks  of  citron,  which,  as 

phor    in    air-tight    compartments,  the      evidence      showed,      usually 

When  a  large  part  of  the  cargo  is  leaked, 
found    to    be    impregnated    with 
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sequently  regarded  as  unjust  that  that  portion  of  the  cargo 
which  imperiled  the  vessel  and  other  parts  of  the  cargo,  if 
thrown  overboard,  should  be  compensated  for  by  that  which 
was  saved.  No  such  reason,  it  was  said,  has  any  application 
to  a  vessel  propelled  by  steam,  and  the  reason  of  the  law  ceas- 
ing, the  law  itself  ceases.  The  conclusion  of  the  court,  there- 
fore, was  that  the  rule  laid  down  as  applicable  to  sailing  ves- 
sels upon  a  sea  voyage  had  no  relation  to  a  voyage  by  a  steam- 
boat upon  the  Sound ;  and  that  if  it  had,  the  usage  established  in 
the  case  to  stow  the  goods  on  deck  took  it  out  of  the  rule.^s  A 
decision  to  the  same  effect  had  previously  been  made  by  the 
supreme  court  of  Illinois,^  ^  in  which  it  was  held  that  the  mari- 
time rule  as  to  general  average,  in  case  of  goods  jettisoned  from 
the  deck  of  a  sailing  vessel,  did  not  apply  to  a  double-decked 
propeller  navigating  the  lakes  between  Chicago  and  Buffalo, 
both  on  account  of  the  fact  that  the  vessel  was  propelled  by 
steam  and  because  of  the  universal  usage  to  stow  freight  upon 
the  deck  of  boats  of  that  kind  in  navigation  upon  the  lakes. 
And  in  several  other  cases,  it  has  been  decided  that  the  rule 
has  no  application  to  cases  of  vessels  propelled  by  steam,  but 
is  confined  to  sailing  vessels.^^  But  in  The  Milwaukee  Belle,^'' 
it  was  held  to  apply  to  sailing  vessels  upon  the  lakes. 

Sec.  608.  (§  309.)  Same  subject — Inland  vessels  subject  to 
same  rule  as  carriers  on  land. — We  may  therefore  safely  con- 
clude, both  on  reason  and  authority,  that  this  rule  of  the  mari- 
time law  as  to  the  stowage  of  goods  is  confined  to  ships  which 
sail  upon  the  seas  and  the  great  lakes.  But  whether  this  be  so 
or  not,  it  can  have  no  application  to  steamboats  which  navigate 
our  rivers,  which,  as  is  well  known,  are  built  to  carry  their 
freight  principally  on  deck,  and  could,  from  the  character  of 
these  rivers,  be  made  available  as  instruments  of  commerce  in 
no  other  M-ay.    The  only  rule,  therefore,  which  can  be  laid  down 

33.  Harris  v.  Moody,  30  N.  Y.  Ins.  Co.  v.  Speares,  16  Ind.  52; 
266.  Hurley    r.    Milward,     1     Jones     & 

34.  Gillett  r.  Ellis,  11  111.  579.  Carey    (Irish    Exch.),   224. 

35.  Merchants',    etc.    Ins.    Co.    v.  36.  2  Biss.  197. 
Shillito,   15  Ohio  St.  559;   Toledo 
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as  to  the  manner  in  which  goods  should  be  carried  by  them  is 
that  which  applies  equally  to  land  carriers.  Being  peculiarly 
liable,  however,  to  incur  losses  by  accidental  fires,  great  care 
is  required  of  them  in  so  disposing  their  freight  as  to  avoid, 
as  far  as  possible,  dangers  from  that  source.  If  negligently 
exposed  to  this  risk  and  a  loss  thereby  occurs,  the  carrier  loses 
all  the  benefit  of  special  exceptions  to  his  liability  in  his  bill 
of  lading,  and  becomes  responsible,  according  to  the  rigid  rule 
of  the  common  law  in  reference  to  common  carriers.  Such  was 
the  case  of  The  New  J.  S.  N.  Company  v.  The  Merchants' 
Bank.3'^  ** There  was,"  in  the  language  of  the  court,  "great 
want  of  care,  which  amounted  to  gross  negligence  on  the  part 
of  the  respondents,  in  the  stowage  of  the  cotton;  especially  re- 
garding its  exposure  to  fire  from  the  condition  of  the  covering 
of  the  boiler  deck  and  the  casing  of  the  steam  chimney;"  and 
upon  this  ground  and  for  other  omissions  of  duty,  the  com- 
pany was  held  liable,  notwithstanding  an  exemption  from  lia- 
bility in  its  contract  from  losses  which  would  have  been  other- 
wise sufficient  for  its  protection. 

Sec.  609.  Same  subject — Damage  to  goods  in  discharging 
cargo. — If,  in  discharging  the  cargo,  the  goods  are  temporarily 
placed  in  an  unfit  place  in  the  vessel  where  they  are  likely  to 
be  damaged,  the  vessel  will  be  liable  for  any  resulting  injury. 
Thus  a  vessel  was  held  liable  for  the  damage  done  to  bags  of' 
filberts  which,  in  the  course  of  discharging,  were  placed  so  near 
the  coal  bunkers  of  the  vessel  that  dust  from  the  coal  blew  upon 
and  through  the  bags.^^ 

Sec.  610.    Stowage  upon  freight  cars  of  railroad  companies. 

^The  cases  bearing  upon  the  improper  stowage  of  goods  upon 
freight  cars  of  railroad  companies  are  few  in  number.  The 
duty  of  loading  and  unloading  freight  delivered  at  its  station  or 
warehouse  rests  primarily  upon  the  railroad,  and  for  its  neg- 
ligence in  stowage  the  railroad  company  will  be  liable  in  dam- 
ages. But  the  shipper  may  by  contract  either  express  or  im- 
plied assume  that  duty;  and  if  he  does  so,  the  railroad  com- 
37.  6   How.   344.  38.  The  Florida,   64  Fed.    159. 
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pany  will  not  be  liable  for  the  consequences  of  his  own  neg- 
ligence in  stowing  the  goods.-*^^ 

Sec.  611.     (§310.)     The  goods  must  be  carried  in  the  cus- 
tomaiy  mode  or  according  to  the  directions  of  the  shipper. — 

All  common  carriers  are  bound  to  carry  in  the  mode  customary 
in  their  business,  and  usage  is  of  great  importance  in  determin- 
ing whether  the  carrier  has  done  his  duty  in  this  regard,*'^  and 
as  we  have  just  seen,  it  will  even  justify  the  master  of  the  ves- 
sel in  departing  from  the  rule  which,  in  sea  voyages,  requires  a 
stowage  under  deck.  Where  such  usage  is  relied  upon,  it  must, 
according  to  the  general  rule  as  to  usages,  be  well  established; 
and  unless  it  be  so  general  as  to  have  become  a  matter  of  judi- 
cial knowledge,  it  must  be  proven.  Usage,  however,  may  be 
controlled  by  the  directions  of  the  owner  of  the  goods,  and  such 
directions  the  carrier  will  disregard  at  his  peril.  When  he 
accepts  goods  to  be  carried,  with  a  direction  on  the  part  of 
the  owner  to  carry  them  in  a  particular  way  or  by  a  particular 
route,  he  is  bound  to  obey  such  direction,  and  if  he  attempts 
to  perform  his  contract  in  a  manner  different  from  that  directed, 
he  becomes  an  insurer,  notwithstanding  the  exceptions  in  his 
contract,-*^  and  even  though  the  loss  occurs  on  a  connecting 
line.'*^     And  if  goods  are  marked  in  such  a  way  as  to  indicate 

39.  Pennsylvania  Co.  v.  Ken-  In  Uptegrove  v.  Railroad  Co.,  37 
wood  Bridge  Co.,  170  111.  645,  19  x.  Y.  Supp.  659,  16  Misc.  14,  the 
N.  E.  Rep.  215,  reversing  69  111.  goods  were  not  shipped  according 
App.  145.  to  instructions  and  the  carrier  was 

40.  Northern   Pacific   Ry.    Co.    v.  held  liable  as  an  insurer  although 

Kempton,  C.  C.  A.  ,   138  the  loss  occurred  on  a  connecting 

Fed.  992;   Milroy  v.  Railroad  Co..  line  and  the  consignor  knew  that 

98  Iowa  188,  67  N.  W.  Rep.  276;  the  carrier  had  restricted  its  liabil- 

Shelton   v.   Merchants    D.    T.    Co.,  ity  to  its  own  line. 

59   N.   Y.    258.  Where,  by  mistake  or  otherwise, 

41.  Express  Company  v.  Kountze,  goods  are  delivered  by  the  initial 
8  Wall.  342;  Streeter  v.  Horlock,  carrier  to  a  connecting  carrier 
1  Ring.  34;  Maghee  v.  R.  R.  Co.,  other  than  the  one  designated  by 
45  N.  Y.  514;  Dunseth  v.  Wade,  2  the  contract,  such  initial  carrier 
Scam.  285;  Sleat  v.  Fagg,  5  Barn,  by  its  wrongful  act  of  diverting 
&  Aid.  342.  the    goods    from    their   designated 

42.  3  Railroad  Co.  v.  Thomas,  89  route,  becomes  an  insurer  of  their 
Ala.  294,  7  So.  Rep.  752.  safe  delivery  at  destination.  Brown 
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the  manner  in  wliicli  the  shipper  desires  them  to  be  carried,  or 
so  as  to  give  notice  to  the  carrier  that  their  safety  requires  that 
they  must  be  carried  in  a  particular  manner,  such  marks  must 
not  be  disregarded.  Thus  where  a  box  containing  a  glass  bot- 
tle filled  with  oil  of  cloves  was  delivered  to  the  carrier  marked, 
"Glass — with  care — this  side  up,"  it  was  held  that  this  was 
sufficient  notice  to  him  of  the  value  and  nature  of  the  contents 
of  the  box  to  charge  him  with  the  loss  of  the  oil  occasioned  by 
his  disregarding  such  direction.'*^  So  in  the  case  of  The  Star 
of  Hope,'*^  where  packages  of  nuts  were  marked  "in  cabin  state- 
room," and  were,  in  disregard  of  such  direction,  stowed  in  the 
hold  of  the  vessel,  and  were  injured  on  the  voyage  in  conse- 
quence, it  was  held  to  have  been  culpable  negligence  on  the  part 
of  the  master.  On  the  other  hand,  it  has  been  said  that  such  a 
notice  does  not  bind  the  carrier  where  it  is  not  called  to  his 
attention  and  is  not  inserted  in  the  bill  of  lading.^-''  And  when 
the  carrier  receives  goods  marked  to  a  particular  address  and 
destination,  it  becomes  his  duty  to  forward  them  accordingly, 
without  any  further  directions  from  the  bailor. '^'^ 

So  where  the  owner  of  a  horse  directed  that  he  should  be 
carried  in  a  close  car,  but  the  direction  was  not  obeyed,  and  the 
horse,  in  consequence  of  being  carried  upon  an  open  car,  was 
injured  by  the  extreme  coldness  of  the  weather,  the  company 
was  held  liable,  although  the  owner  had  assumed  the  risk  of 
"all  damage  that  might  happen. "^^     So  where  directions  were 

&  Haywood  Co.  v.  Railroad  Co.,  63  breach  of  its  contract  in  such  re- 
Minn.  546,  65  N.  W.  Rep.  961.  spect.    Seavey  Co.  v.  Union  Transit 
A   railroad   company   which   un-  Co.,   106  Wis.   394,  82  N.  W.  Rep. 
dertakes  to  carry  goods  under  an  2&5. 

entire  contract  to  deliver  them  at  43.  Hastings  v.  Pepper,  11  Pick. 

destination  has  no  right,  in  order  41. 

to  suit  its  own  convenience,  to  in-  44.  17  Wall.  651. 

trust  their  carriage  to  another  car-  45.  The    New    Orleans,    26    Fed. 

rier,    and    if   it   does    so    and    the  44. 

goods    are    injured    while    in    the  46.  Witbeck  v.  Holland,  45  N.  Y. 

possession    of   such   carrier,   it   be-  13;  Rogers  v.  Wheeler,  52  id.  262; 

comes  liable  as  an  insurer  for  an  O'Neil  r.  Railroad  Co.,  60  id.  138. 

injury     resulting     from      its     un-  47.  Sager    v.    Railroad    Co.,    31 

authorized  act.     Mere  convenience  Me.  228. 
cannot   excuse   the   carrier   for   a 
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given  to  the  carrier  to  forward  the  goods  from  the  terminus  of 
his  own  route  by  a  particular  line  of  boats,  and  upon  tender  of 
the  goods  to  the  agent  of  that  line  he  declined  to  receive  them, 
on  the  ground  that  he  was  prohibited  b^  law  from  transporting 
freight  of  that  description,  whereupon  the  carrier  forwarded 
them  by  a  barge,  and  they  were  lost,  he  was  held  liable.  It 
was  said  that,  upon  the  refusal  of  the  steamboat  proprietors  to 
receive  the  property,  the  carrier  should  either  have  communi- 
cated the  fact  to  the  plaintiff  and  awaited  further  instructions, 
or  he  should  have  relieved  himself  from  liability  by  depositing 
the  goods  in  a  warehouse  for  safe  keeping.  ''There  is  a  class 
of  cases,"  says  the  court,  "in  which  an  agent  is  justified  by  an 
unexpected  emergency  in  deviating  from  his  instructions,  where 
the  safety  of  the  property  requires  it.  In  this  instance  no  such 
exigency  arose.  The  only  inconvenience  which  would  have  re- 
sulted to  the  owner  from  compliance  by  the  carrier  with  his 
known  wishes  would  have  been  mere  delay  in  transmitting  the 
hemp  to  market,  and  he  had  notified  the  company  that  he  would 
rather  submit  to  this  delay  than  to  the  hazard  of  tow-boat  trans- 
portation at  the  close  of  the  season  of  navigation.  The  primary 
duty  of  the  agent  is  to  observe  the  instructions  of  his  principal, 
and  when  he  departs  from  these  he  must  be  content  with  the 
voluntary  risk  he  assumes."'*^ 

Sec.  612.  Same  subject — When  carrier  not  liable. — But  the 
carrier  will  be  justified  in  deviating  from  his  instructions  if, 
owing  to  an  unexpected  emergency,  the  safety  of  the  goods  re- 
quires it.^^  And  if  by  a  breach  of  the  contract  of  carriage  oc- 
curring on  the  stipulated  route,  it  becomes  impossible  to  get 
the  goods  to  their  destination  by  the  stipulated  route  and  within 
the  time  contemplated,  the  fact  that  the  carrier,  in  order  to 
decrease  the  sum  for  which  he  would  be  liable,  sends  the  goods 
forward  over  another  route  than  that  provided  for  in  the  con- 
tract will  not  deprive  him  of  the  benefit  of  the  exceptions  to 

48.  Johnson  v.  Railroad  Co.,  33  Railway  Co.,  129  Fed.  480;  s.  c, 
N.   Y.   GIO.  135   Fed.   135. 

49.  Empire   State  Cattle    Co.    v. 
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his  liability  contained  in  the  contract. ^*^  So  if  the  injury 
to  the  goods  results  from  the  carrier  relying  upon  and  follow- 
ing the  shipper's  directions,  the  carrier  will  not  be  liable.^^ 

Sec,  613.  (§312.)  Carrier's  duty  to  transport  by  usual 
route. — It  is  the  duty  of  the  carrier  to  transport  the  goods  by 
the  usual  direct  route ;  and  for  any  loss  which  a  departure  from 
such  route  may  occasion  to  them,  he  is  liable.^*  Where,  how- 
ever, there  are  two  customary  routes,  and  the  carrier  is  left 
free  to  choose  between  them,  he  may  make  his  choice,  without 
incurring  increased  liability,  if  there  are  no  special  reasons 
which  make  the  route  chosen  unsafe.  As  where  there  were 
two  customary   or  usual   routes,   one  known  as  the  inside  or 

50.  Foster  v.  Railway  Co.  (1904)  that  the  goods  are  to  be  carried 
2  K.  B.  306,  73  L.  J.  K.  B.  811.  from  one  point  to  another,  prima 

51.  A  shipper  of  vegetables  in  facie  a  direct  voyage  is  intended, 
the  month  of  February  during  If  the  vessel  goes  first,  without 
freezing  weather,  but  not  an  un-  necessity  or  reasonable  excuse,  into 
precedented  cold  spell,  gave  direc-  a  port  which  does  not  belong  to 
tions  to  the  carrier  to  leave  open  the  natural  or  established  course 
a  vent  in  the  car.  As  a  result  of  the  voyage,  this  is  such  a  devia- 
some  of  the  vegetables  were  tion  as  will  authorize  the  con- 
frozen.  Fi'eezing  is  not  unusual  in  signer  to  recover  the  damages 
Texas  during  the  month  of  Febru-  thus  sustained  in  an  action 
ary,  and  the  court  held  it  would  against  the  owner  of  the  ship, 
presume  the  consignor  knew  such  Thus  he  may  recover  duties 
fact  when  he  directed  that  the  charged  at  destination  because  the 
vent  be  left  open,  and  that  he  was  goods  did  not  come  directly  from 
willing  to  take  the  risk  of  injury  the  port  of  shipment.  Robinson 
from  cold  weather.  Gillett  v.  v.  Hoist,  96  Ga.  19,  23  S.  E.  Rep. 
Railway  Co.,  4  Tex.  Ct.  Rep.  414,  76. 

856,  68  S.  W.  Rep.  61.  A  clause  in  a  bill  of  lading  that 

52.  Express  Co.  v.  Kountze,  8  the  cargo  "is  to  be  shipped  wholly 
Wall.  342;  Merchants'  Despatch  v.  at  the  risk  of  the  shipper,  and 
Kahn,  76  111.  520;  Crosby  v.  Fitch,  that  the  owners  assume  no  re- 
12  Conn.  410;  Powers  v.  Daven-  sponsibility  therefor  during  the 
port,  7  Blackf.  497;  Hand  v.  voyage,"  refers  to  the  voyage  con- 
Baynes,  4  Whart.  204;  Davis  v.  templated  by  the  parties,  and  to 
Garrett,  6  Bing.  716;  Smith  v.  deviations  reasonably  incident 
Whitman,  13  Mo.  352;  Phillips  v.  thereto  and  not  to  an  additional 
Brigham,  26  Ga.  617;  Railroad  Co.  voyage  arbitrarily  made  by  the 
V.  De  Witt,  1  Colo.  App.  419,  29  order  of  the  vessel  owner.  Swift 
Pac.  Rep.  524.  &  Co.  v.  Furness,  Withy  &  Co.,  87 

Where  a  bill  of  lading  provides    Fed.  345, 
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canal  route,  and  the  other  as  the  outside,  or  ocean  route,  and  the 
carrier  was  left  free  by  his  bill  of  lading  to  choose  between 
them,  and  he  chose  the  latter,  and,  being  overtaken  by  a  violent 
storm,  the  goods  were  injured,  it  was  held  that  he  was  not 
liable  for  the  damage  occasioned  by  the  dangers  of  the  sea,  al- 
though had  he  taken  the  other  route  it  would,  in  all  proba- 
bility, not  have  occurred/^^  And  so  a  departure,  in  accordance 
with  the  general  and  established  usage  of  business,  is  not  such 
a  deviation  as  will  make  the  carrier  liable,  even  though  the 
usage  was  not  known  to  the  particular  shipper.^^ 

Sec.  614.  (§313.)  Same  subject — Choice  of  routes  when 
one  dangerous. — If  one  of  such  customary  and  direct  routes 

53.  White    v.   Ashton,    51    N.    Y.  common    carrier,    entered    into    a 

280;    Hinckley   i-.   Railroad,   56   N.  written      contract      to      transport 

Y.  429;   Simkins  v.  Steamboat  Co.,  plaintiff's     sheep      from     Milford, 

11   Cush.    102;    Empire  Trans.   Co.  Utah,     to     Chicago,     111.,     without 

V.     Wallace,     68     Penn.     St.     302;  stating      any      particular       route. 

Glover  v.  Railroad  Co.,  95  Mo.  App.  There  was  also  a  written  contract 

369,  69  S.  W.  Rep.  599.  made    at    the    same    time    for    the 

The  absence  of  special  instruo-  transportation  of  the  plaintiff's 
tions  given  and  acceded  to  by  the  servant  to  care  for  the  sheep  dur- 
carrier  amounts  to  an  assent  that  ing  transit.  The  passenger  ticket 
the  carrier's  usual  course  of  busi-  given  was  to  Omaha,  Neb.,  and 
ness  may  be  followed,  and  he  may  Council  Bluffs,  Iowa.  The  de- 
designate  the  route  as  his  conveni-  fendant  carried  the  sheep  b>  an- 
ence  may  suggest.  Post  v.  Rail-  other  route  than  that  designated 
way  Co.,  103  Tenn.  184,  52  S.  W.  in  the  passenger  ticket  and  thus 
Rep.  301,  55  L.  R.  A.  481.  prevented   the   plaintiff  from   hav- 

Where  nothing  is  said  in  the  ing  an  opportunity  to  dispose  of 
bill  of  lading  as  to  any  particu-  his  sheep  at  Omaha.  The  court 
lar  connecting  route,  the  carrier  held  that  though  the  separate 
may  select  the  connecting  route  papers  for  the  transportation  of 
over  which  the  goods  shall  be  the  sheep  did  not  name  any  par- 
transported.  A  mere  direction  by  ticular  route,  yet  the  passenger 
the  shipper  that  such  goods  shall  ticket  named  Omaha  and  Council 
go  forward  by  some  particular  Bluffs  and  by  necessary  implica- 
route  will  not  alter  the  rule  un-  tion  there  was  an  implied  under- 
less  actually  agreed  to  by  the  car-  taking  to  carry  the  sheep  through 
rier.  Bessling  &  Co.  r.  Railway,  via  Omaha  and  Council  Bluffs. 
(Tex.  Civ.  App.)  80  S.  W.  Rep.  54.  Hostetter  r.  Park,  137  U.  S. 
639.  30;     Pierce    v.    Railroad    Co.,    120 

But  in  Sharp  r.  Clark,  13  Utah  Cal.  156,  47  Pac.  Rep.  874,  52  Pac. 

510,  45  Pac.  566,  the  defendant,  a  Rep.   302,   40  L.  R.  A.  350,  citing 
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has  become  unsafe  from  accidental  and  temporary  causes,  the 
carrier,  if  informed  of  the  fact,  will  be  chargeable  with  neg- 
ligence if  he  takes  it,  even  though  it  may  be  more  expeditious 
than  the  other.  Such  was  the  case  in  Express  Company  v. 
Kountze.^^  Gold  dust  was  delivered  to  the  carrier,  at  Omaha, 
to  be  transported  to  Philadelphia.  There  were  two  routes:  one 
through  Iowa,  and  the  other  through  Missouri,  the  latter  being 
the  more  expeditious,  but  unsafe,  because  of  the  disturbed  con- 
dition of  the  country.  The  carrier,  having  attempted  to  con- 
vey the  dust  by  the  Missouri  route,  was  robbed  of  it  by  a  body 
of  armed  men,  while  in  transit  through  that  state,  and  was 
held  liable,  notwithstanding  its  contract  provided  against  lia- 
bility for  losses  or  damage  from  such  an  occurrence,  having 
been  guilty  of  gross  negligence  in  taking  the  more  hazardous 
route  under  the  circumstances. 

So,  also,  if  one  of  two  routes  is  dangerous  for  the  class  of 
goods  carried,  and  the  other  route  is  temporarily  obstructed, 
the  carrier  will  be  liable  if  he  forwards  the  goods  by  the  dan- 
gerous route,  without  notifying  the  shipper,  for  any  consequent 
loss.  Thus  where  a  railroad  company  contracted  to  carry 
oranges,  and,  owing  to  an  obstruction  in  its  usual  route,  it  car- 
ried them  without  any  instructions  from  the  shipper  to  do  so 
over  another  route  passing  through  a  country  which  at  the 
particular  season  of  the  year  was  subject  to  frosts,  and  the 
oranges  were  thereby  damaged,  it  was  held  that  the  company 
was  liable.^^ 

Sec.  615.  (§313a.)  Same  subject — Option  as  to  routes  to 
be  exercised  with  regard  to  shipper's  interest. — So  where  a 
contract  for  the  transportation  of  goods  gives  the  carrier  an 
option  between  modes  of  transportation,  this  option  must  be 
exercised  with  regard  for  the  interests  of  the  shipper.  To  ex- 
Hutch,  on  Carr.;  Caffin  V.  Aldridge,  92  Tenn.  326,  21  S.  W.  Rep.  666 
(1895)  2  Q.  B.  648,  65  L.  J.  Q.  B.  and  Railroad  Co.  v.  Houx,  15  Tex. 
85,  affirming  '(1895)  2  Q.  B.  366,  Civ.  App.  502.  40  S.  W.  Rep.  327. 
64  L.  J.  Q.  B.  736.  56.  Pierce    v.    Railroad    Co.,    120 

55.  8  Wall.   342.  Cal.  156,  52  Pac  Rep.  302,  47  Pac. 

See  also,  Express  Co.  v.  Jackson,    Rep.  874,  40  L.  R.  A.  350. 
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ercise  the  option  to  the  disadvantage  of  the  shipper,  unless  it  is 
done  in  good  faith  and  under  circumstances  which  seem  to 
require  it,  will  be  a  breach  of  the  contract  ;^'^  and  the  burden 
of  proof  will  be  upon  the  carrier  to  show  that  he  exercised  the 
(option  reasonably  under  the  circumstances.  Thus  if  the  car- 
rier should  adopt  a  mode  of  transportation  which  involved  the 
payment  of  a  higher  rate  of  freight  rather  than  a  lower  one, 
he  must  show,  in  order  to  justify  his  act,  either  that  he  asked 
for  and  obtained  directions  from  the  shipper  or  consignee  to 
employ  the  more  expensive  mode,  or  that  because  of  his  in- 
ability to  procure  the  means  of  shipment  by  the  cheaper  mode, 
it  was  reasonably  necessary,  in  view  of  the  exigencies  of  the 
particular  case,  to  resort  to  the  other  and  more  expensive 
mode.^^ 

Sec.  616.  Tempestuous  weather  may  render  deviation  by 
vessel  necessary. — As  we  have  seen,  circumstances  may  arise 
which  render  it  necessary  to  depart  from  the  usual  course,  and 
tempestuous  weather,  injuring  a  ship  and  rendering  it  nec- 
essary to  put  into  some  port  of  repair,  is  one  of  these  cir- 
cumstances. In  selecting  that  port  the  master  must  not  make 
any  greater  departure  than  is  reasonably  necessary,  having  in 
mind  the  interests  of  all  parties  concerned,  but  in  determining 
what  is  reasonably  necessary  the  question  of  expense  may  be 
taken  into  account  ^^ 

Sec.  617.  (§314.)  The  obligution  to  carry  in  the  manner 
provided  by  the  contract. — When  the  carrier  has  entered  into 
a  contract  to  carry  the  goods  in  a  particular  manner,  or  with- 
in a  prescribed  time,  he  will  be  held  to  a  strict  compliance  with 
the  terms  of  his  agreement."^  If,  for  instance,  he  undertakes 
to  carry  the  goods  by  a  particular  vessel,  and  forwards  them 
by  another,  though  it  be  one  of  the  same  line,  and  the  goods 

67.  Blitz    r.    Steamboat    Co.,    51  (1891)   1  Q.  B.  605,  60  L.  J.  Q.  B. 

Mich.  558.  382. 

58.  Stewart  r.  Comer,  100  Ga.  60.  Post  r.  Railway  Co.,  103 
754,  28  S.  E.  Rep.  461,  62  Am.  St.  Tenii.  184,  52  S.  W.  Rep.  301,  55 
Rep.  353.  L.    R.    A.    481,    citing    Hutch,    on 

59.  Phelps,  James  &  Co.  v.  Hill,  Carr. ;     Railway     Co.     v.    Leibold, 


686  THE  LAW  OF   CARRIERS.  [§617. 

are  lost,  he  will  be  liable.  Goods  were  delivered  to  an  ex- 
press company,  to  be  carried  from  New  York  to  New  Orleans, 
and  the  company  gave  a  receipt  for  them,  in  which  it  was  re- 
cited that  the  company  undertook  to  carry  them  by  a  particu- 
lar steamship.  Afterwards,  and  before  the  goods  were  shipped, 
this  vessel  was  withdrawn  from  the  line,  and  did  not  make 
the  contemplated  voyage.  The  goods  were  sent  forward  by 
another  vessel,  which  was  wrecked  on  her  voyage,  and  the 
goods  were  lost.  "When  it  was  ascertained,"  said  the  court, 
"that  the  particular  vessel  would  not  sail  for  New  Orleans, 
and  that  therefore  the  boxes  could  not  be  sent  by  her,  it  was 
the  duty  of  the  defendants  to  notify  the  plaintiffs  of  that  fact, 
and  await  their  instructions.^^  The  forwarding  of  the  goods 
by  another  steamer  than  that  agreed  upon,  without  the  as- 
sent of  the  plaintiffs,  or  any  notice  to  them  of  the  intention 
so  to  forward  them,  was  clearly  not  an  execution  of  the  agree- 
ment, and  they  are  chargeable  with  the  consequences  of  the 
unauthorized  act.  "*^2    ^n(]  where  the  agent  of  the  proprietor 

(Tex.    Civ.    App.)    55    S.   W.   Rep.  delivered   the  potatoes  to   another 

368.  carrier  not  named  in  the  contract, 

61.  See  Johnson  v.  N.  Y.  Cent,  which  line  was  as  well  equipped 
R.  R.,  33  N.  Y.  610.  and    as    expeditious    as    the    road 

62.  Goodrich  v.  Thompson,  44  N.  over  which  the  shipper  had 
Y.   324.  routed    the    potatoes.      After   such 

In  Louisville,  etc.  R.  Co.  r.  Odill,  connecting  carrier  had  received 
96  Tenn.  61,  33  S.  W.  Rep.  611,  54  the  potatoes  and  started  them  in 
Am.  St.  Rep.  820,  a  quantity  of  transit,  the  strike  spread  to  its 
potatoes  were  routed  at  the  ship-  connections  and  it  thereupon  took 
per's  directions  over  the  receiving  the  potatoes  back  to  a  station  on 
carrier's  line  to  a  certain  point  its  line  and  sold  them  upon  the 
and  from  thence  over  the  line  of  belief  that,  being  perishable,  their 
another  designated  carrier  to  disposition  was  for  the  best  in- 
destination.  The  potatoes  were  terest  of  the  shipper.  When  in- 
carried  by  the  receiving  carrier  to  formed  of  the  sale,  the  shipper 
the  point  of  intersection  with  the  refused  to  accept  the  proceeds  and 
succeeding  carrier's  route  and  brought  suit  against  the  initial 
there  tendered  to  such  carrier,  carrier.  No  notice  was  given  by 
The  succeeding  carrier  declined  to  the  first  carrier  to  the  shipper 
accept  them  on  account  of  a  that  the  succeeding  carrier  desig- 
strike  then  prevailing  over  its  nated  in  the  contract  had  refused 
road.     Thereupon  the  first  carrier  to    receive    the   potatoes,    or    that 
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of  a  line  of  vessels  gave  to  the  shipper  a  bill  of  lading  for 
goods  to  be  shipped  by  a  particular  vessel,  which  was  the  next 
of  such  vessels  in  the  order  of  departure  for  the  port  of  des- 
tination, it  was  held  that  such  agent  had  authority  to  enter  into 
such  a  contract;  and  the  vessel  being  delayed  and  not  arriving 
in  time  to  depart  in  her  regular  order,  and  another  vessel  hav- 
ing been  substituted  in  her  place,  and  the  goods  sent  by  her, 
and  lost  by  the  perils  of  the  sea,  it  was  held  the  defendant  had 
no  authority  to  forward  the  goods  by  any  other  than  the  par- 
ticular vessel  named  in  the  contract,  and  that,  having  done  so, 
he  made  himself  an  insurer,  and  was  liable  for  their  loss.^^ 

An  express  provision  of  this  nature  in  a  written  contract  of 
carriage  is  not  subject  to  modification  or  variance  b;^  the  cus- 
tom or  usage  of  trade.^'* 

Sec.  618.  (§  315.)  Same  subject — Carrier  liable  for  loss  if 
contract  not  observed. — So  where  the  carrier  has  agreed  to 
transport  the  goods  by  land,  he  cannot  carry  them  by  water; 
nor  by  land,  when  he  has  agreed  to  carry  them  by  water;  nor 
by  a  sailing  vessel  when  he  has  contracted  to  carry  them  by  a 
steam  vessel,  without  taking  upon  himself  all  the  risk  of  their 
loss  or  damage.  When  the  contract  in  the  bill  of  lading  was 
for  transportation  of  freight  "all  rail"  from  Louisville  to  New 

they  had  been  sent  over  another  with,  the  carrier  will  not  be  justi- 
road.  The  shipper  could  easily  fied  in  selecting  another  route 
have  been  consulted  by  letter  or  without  notice  to  him  and  in- 
wire,  and  the  carrier  was  held  st ructions  from  him.  .  .  .  Un- 
liable for  failure  to  give  such  less  justified  by  urgent  circum- 
notice,  the  court  saying:  "There  stances,  a  deviation  by  the  carrier 
is  no  doubt  that  when  in  case  of  will  render  it  responsible  for 
unforeseen  necessity,  the  safety  of  lasses  resulting,  even  from  in- 
the  shipment  demands  it,  a  devia-  evitable  casualties,  and  the  orig- 
tion  from  the  route  agreed  upon  inal  carrier  becomes,  in  effect,  an 
with  the  shipper  may  be  made  and  insurer  for  the  line  he  selects, 
will  be  justifiable,  as  for  instance,  63.  Goddard  v.  Mallory,  52  Barb, 
forwarding  perishable  freight  by  87;  'Wilcox  r.  Parmelee,  3  Sandf. 
rail  when  a  storm  prevents  a  boat  610;  The  Protection,  102  Fed.  516, 
from  proceeding  upon  its  voyage;  42  C.  C.  A.  489. 
but  where  the  goods  can  be  prop-  64.  Louisville  &  C.  Packet  Co.  v. 
erly  cared  for  and  held  until  the  Rogers,  20  Ind.  App.  594,  49  N.  E. 
shipper     can     be     communicated  Rep.  970. 
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York,  with  an  exception  of  the  liability  of  the  carrier  for 
losses  by  fire  in  depot,  and  the  freight  was  carried  "all  rail"  as 
far  as  Philadelphia,  and  there  delivered  for  further  transporta- 
tion to  the  defendant  railroad  company,  by  which  it  was  car- 
ried to  destination,  but  was  transported  for  a  portion  of  the 
distance  in  a  steamboat  instead  of  by  rail,  it  was  held  that  the 
carrier  had,  by  failing  to  comply  strictly  with  its  contract,  for- 
feited the  benefit  of  the  exceptions  in  the  bill  of  lading;  and  the 
cotton  having  been  burned  in  its  depot  after  its  arrival  at  New 
York,  it  was  held  liable.  It  was  said  that  a  literal  performance 
of  the  contract  would  have  been  impossible,  because  it  was  nec- 
essary to  cross  both  the  Ohio  and  the  Hudson  rivers  before  New 
York  could  have  been  reached.  But  the  contract,  it  was  said, 
was  to  have  a  reasonable  construction,  and  the  necessity  of 
crossing  ferries  in  the  course  of  the  transportation  must  have 
been  known  to  the  parties,  and  water  carriage,  to  this  extent, 
must  have  been  authorized  from  the  necessity  of  the  case,  and 
the  contract  to  carry  by  rail  would  have  been  substantially  per- 
formed by  the  transportation  by  rail  so  far  a.s  was  practicable; 
but  that  the  carrying  of  the  goods  by  steamboat  from  Amboy  to 
New  York  was  not  a  necessity;  and  while  the  defendant  could 
not  have  sent  them  otherwise  by  its  line,  it  could,  upon  seeing 
the  direction  in  the  bill  of  lading,  have  declined  the  service; 
but  having  undertaken  it,  it  took  upon  itself  also  the  obliga- 
tion of  the  contract,  and  became  an  insurer  of  the  safety  of  the 
goods  when  it  failed  to  comply  with  its  stipulations  as  to  the 
mode  of  carriage.^  And  where  a  verbal  contract  was  made  by 
the  shipper  with  an  agent  of  a  railroad  company  to  transport 
goods  "all  rail,"  at  "all  rail"  rates,  from  Cincinnati  to  New 
York,  and  the  goods  were  carried  to  Baltimore  by  "all  rail," 
and  were  there  shipped  on  a  steamer  for  New  York,  the  car- 
rier was  held  liable  for  the  loss  of  the  goods  by  the  wrecking 
of  the  vessel  in  a  storm  at  sea;  because,  the  goods  having  been 
shipped  under  an  agreement  that  they  should  be  carried  all 
rail,  a  loss  occasioned  by  their  being  carried  by  sea,  in  viola- 

1.  Maghee  v.   Camden  &  Amboy    R    R.,  45  N.  Y.  514. 
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tion  of  such  agreement,  was  no  excuse  for  their  non-delivery  to 
the  consignee.^ 

Sec.  619.  (§316.)  Same  subject. — Following  the  same  rule, 
it  was  held  that  the  carrier  was  liable  in  damages  for  the  con- 
sequent delay  where  the  shipper  directed  that  the  goods  should 
be  carried  by  one  sea  route,  and  the  carrier  sent  them  by  an- 
other route  more  exposed  to  the  risk  of  delay .^  So  where  the 
carrier  undertook  to  send  the  goods  by  a  steam  vessel,  and 
sent  them  by  a  sail  vessel,  he  was  held  to  have  become,  by  such 
a  departure  from  his  duty,  an  insurer  of  their  safety,  and  the 
goods  having  been  lost  in  a  storm,  he  was  held  liable  for  their  val- 
ue ;^  and  the  same  rule  was  applied  where,  having  undertaken  to 
ship  goods  ' '  by  sail  on  the  lake, ' '  he  sent  them  by  steam  and  the 
goods  were  lost.^  So  where  a  valuable  parcel  was  delivered  to 
the  carrier  to  be  forwarded  by  a  certain  specified  coach,  but 
the  carrier,  disregarding  the  instructions  of  the  bailor,  sent  it 
by  another  coach,  and  it  was  lost,  it  was  held  that  he  was  lia- 
ble, although  he  would  not  have  been  liable  had  he  sent  it  as 
directed  and  it  had  been  lost,  because  the  bailor  had  fraudulent- 
ly concealed  its  value  and  no  insurance  had  been  paid  upon  it, 
according  to  the  carrier's  notice,  Bayley,  J.,  saying  that,  "if 
the  defendant  had  sent  the  parcel  by  the  mail,  in  pursuance  of 
his  contract,  I  should  have  been  of  opinion  that,  under  the  cir- 
cumstances of  the  case,  he  would  not  have  been  liable  for  the 
loss.  But,  having  sent  it  by  a  different  mode  of  conveyance,  1 
am  of  opinion  that  he  is  liable."^ 

Sec.  620.     (§  316a.)     Same  subject. — So  where  the  carrier  by 

his  contract  agreed  that  the  goods  should  be  transported  with- 
out change  ol  cars,  but  this  agreement  was  not  observed,  it  was 
held  that  the  carrier  w^as  liable  for  a  loss  which  ensued  and 


2.  Bostwick  V.  B.  &  O.  Railroad,  4.  Wilcox  v.  Parmelee,  3   Sandf. 
45  N.  Y.  712.  610. 

3.  Mallett  17.  Railway  Co.,  (1899)  5.  Merrick   v.   Webster,    .3   Mich. 
1  Q.  B.  309,  68  L.  J.  Q.  B.  256,  80  268. 

Law  T.   (N.  S.)  53,  47  Wkly.  Rep.  6.  Sleat  r.  Fagg,  5  Barn.  &  Aid. 

334.  342. 
44 
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could  not  claim  the  benefit  of  restrictions  upon  his  liability  con- 
tained in  the  contract  which  he  had  violated^ 

And  where  a  shipping  contract  provided  that  stock  should 
be  carried  through  to  destination  in  the  car  in  which  they  were 
loaded,  the  carrier  was  held  liable  for  changing  the  stock  dur- 
ing transit  from  such  car  to  a  smaller  car  whereby  they  were 
injured.^ 

Sec.  621.  Liability  of  carrier  where,  notwithstanding  an 
unauthorized  deviation,  the  goods  arrive  on  time. — If,  not- 
withstanding an  unauthorized  deviation  from  his  route,  or  a 
non-observance  of  his  contract  by  the  first  carrier,  the  goods 
arrive  on  time  at  their  destination,  the  consignee  cannot,  be- 
cause of  such  unauthorized  deviation  or  non-observance  of  the 
contract,  refuse  to  receive  them  and  claim  a  conversion  by  the 
first  carrier.  And  this  is  true  although  the  last  carrier  may 
have  sold  the  goods  illegally  on  the  consignee's  refusal  to  re- 
ceive them.  But  the  consignee  is  not  thereby  precluded  from 
the  right  to  recover  from  the  first  carrier  such  damages  as  arQ 
the  proximate  result  of  the  deviation.  Thus  where  in  conse- 
quence of  a  deviation,  the  consignee  failed  to  receive  prompt 
notice  of  the  arrival  of  the  goods,  their  market  value  having  in 
the  meanwhile  diminished,  it  was  held  that  he  was  entitled  to 
recover  from  the  carrier  for  such  diminution  in  value. ^ 

Sec.  622.  Construction  of  clauses  in  contracts  of  affreight- 
ment permitting  deviations — Printed  forms. — Where  general 
words  permitting  deviations  are  used  in  a  printed  form,  and 
such  words  are  obviously  intended  to  apply,  so  far  as  they  are 
applicable,  to  the  circumstances  of  a  particular  contract  which 
is  embodied  in  the  printed  form,  the  court  will  be  justified,  in 
construing  the  general  words,  in  looking  at  the  whole  contract, 
and  in  limiting  such  general  words  to  the  main  object  and  in- 

7.  Stewart  v.  Transportation  Co.,  9.  Southern  Pacific  Railroad  Co. 
47  Iowa,  229.  V.   Booth,    (Tex.   Civ.   App.)    39   S. 

8.  Felton   v.  Live   Stock   Co.,  22  W.  Rep.  585. 
Ky.    L.   Rep.    1058,   59    S.   W.   Rep. 

744. 
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tent  of  the  contract.  General  words  in  a  printed  form  are  in- 
tended to  be  used  in  relation  to  a  variety  of  contracts  of  af- 
freightment. In  the  case  of  a  shipment  by  vessel,  the  name 
of  the  particular  port  of  shipment,  as  well  as  the  goods  to  be 
shipped,  is  usually  left  in  blank,  and  the  printed  general  words 
are  treated  as  a  liberty  which  is  to  attach  to  the  particular  voy- 
age. But  the  main  object  and  intent  of  the  contract  is  the 
voyage  agreed  upon;  and  while  the  printed  general  words  must 
not,  in  construing  the  contract,  be  discarded,  it  is  well  recog- 
nized that  when  considering  what  the  main  object  and  intent 
of  the  contract  is,  it  is  proper  to  bear  in  mind  that  a  portion  of 
it  is  on  a  printed  form  applicable  to  many  voyages  and  is  not 
specially  agreed  upon  in  relation  to  the  particular  voyage.  Thus 
where  the  main  object  of  a  charter  party  was  the  carriage  of 
oranges  from  Malaga  to  Liverpool,  but  the  ship  took  in  cargo 
at  Burriana,  a  port  about  350  miles  from  Malaga,  and  the  ship- 
owner sought  to  justify  the  act  of  proceeding  to  Burriana  by 
reason  of  the  following  printed  general  words,  "with  liberty 
to  proceed  to  and  stay  at  any  port  or  ports  in  any  rotation  in 
the  Mediterranean,  Levant,  Black  Sea  or  Adriatic,  or  on  the 
coasts  of  Africa,  Spain,  Portugal,  France,  Great  Britain  and 
Ireland,  for  the  purpose  of  delivering  coals,  cargo  or  pas- 
sengers, or  for  any  other  purpose  whatsoever,"  it  was  said  by 
the  court  "that  it  would  be  to  defeat  what  is  the  manifest  ob- 
ject and  intention  of  such  a  contract  to  hold  that  it  was  en- 
tered into  with  a  power  to  the  shipowner  to  proceed  anywhere 
that  he  pleased,  to  trade  in  any  manner  that  he  pleased,  and 
to  arrive  at  the  port  at  which  the  oranges  were  to  be  delivered 
when  he  pleased."  It  was  further  said  that  there  is  no  diffi- 
culty in  construing  such  a  clause  to  apply  to  a  liberty  in  the 
performance  of  a  stipulated  voyage  to  call  at  a  particular  port 
or  ports  in  the  course  of  the  voyage,  but  it  must  be  a  liberty 
consistent  with  the  main  object  of  the  contract — a  liberty  only 
to  proceed  to  and  stay  at  the  ports  which  are  in  the  course  of 
the  voyage,  perhaps  not  in  the  course  of  the  voyage  in  a  lit- 
eral geographical  sense,  but  speaking  in  a  strict  business  sense. 
The  words  "in     any  rotation"  were  held  not  to  enlar^^e  the 


692  THE  LAW   OF   CARRIERS.  [§  623. 

number  of  ports  at  which  it  would  be  justifiable  for  the  ves-  . 
sel  to  touch  during  the  course  of  her  voyage.^  ^ 

Sec.  623.  Construction  of  clauses  reserving  leave  to  xow 
and  assist  other  vessels. — A  clause  in  a  bill  of  Jading  reserv- 
ing leave  to  "tow  and  assist  vessels  in  all  situations"  does  not 
justify  an  unnecessary  deviation  in  rendering  a  salvage  service 
by  going  to  a  distant  port  instead  of  the  one  most  reasonably 
accessible  in  the  particular  circumstances  of  the  case.  The 
shipowner  will  be  liable  in  damages  for  such  unnecessary  devia- 
tion if  the  cargo  deteriorates  in  value  or  is  damaged  thereby .^^ 

Sec.  624.  Carrier  not  liable  if  loss  occurs  through  mis- 
construction of  bill  of  lading  by  shipper. — The  carrier,  how- 
ever, will  not  be  liable  for  any  loss  occurring  through  a  mis- 
interpretation of  the  bill  of  lading  by  the  shipper.  Thus  the 
steamship  Kansas  was  one  of  the  Warren  line  of  steamships 
and  was  advertised  to  sail  and  did  sail  from  Boston  January 
26,  1897.  On  January  23rd,  a  bill  of  lading  was  delivered  to 
the  libelants  for  thirty-two  barrels  of  old  metal  to  be  trans- 
ported by  the  Kansas,  but  the  following  clause  was  inserted  in 
the  bill  of  lading :  "  It  is  mutually  agreed  that,  in  case  the  whole 
or  any  part  of  the  goods  specified  herein  be  prevented  by  any 
cause  from  going  in  the  said  steamship,  the  carrier  shall  have 
liberty  to  forward  them  by  succeeding  steamship  or  steamships. ' ' 
The  metal  was  received  on  the  dock  January  22nd.  Owing  to 
the  fact  that  preference  had  to  be  given  to  perishable  cargo, 
there  was  no  room  in  the  Kansas  left  for  the  metal,  and  it 
was  shipped  on  the  succeeding  steamship,  Angloman,  which 
sailed  four  days  later.  The  Angloman  was  totally  lost  through 
perils  of  the  sea.  The  libelants  insured  their  cargo  on  the 
Kansas  on  July  23rd  for  $2,500.00,  and  had  no  insurance  by 
any  other  ship.  The  insurance  company  refused  payment,  as 
they  had  insured  by  the  Kansas  only.     The  libelants  were  not 

10.  Glynn  v.  Margetson  &  Co.,  L.  11.  Schwarzchild     v.     Steamship 

R.    (1893)   App.  Cas.  351,  62  L.  J.  Co.,  74  Fed.  257.     See  also,  In  re 

Q.  B.  466,  affirming  (1892)  1  Q.  B.  Meyer,  74  Fed.   881. 
337,  61  L.  J.  Q.  B.   186. 
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personally  informed  that  the  goods  had  not  gone  on  the  Kan- 
sas until  after  the  loss  of  the  Angloman.  They  sought  to  re- 
cover the  value  of  the  merchandise  lost,  but  the  court  held 
that  if  they  supposed  the  contract  to  be  an  absolute  engagement 
to  carry  the  goods  upon  the  Kansas,  they  relied  upon  an  er- 
roneous construction  thereof,  and  not  upon  the  contract.  The 
libel  was  dismissed.^  2 

Sec.  625.  (§  317.)  The  goods  must  be  carried  at  and  with- 
in the  time  agreed  on. — If  the  carrier  has  agreed  to  carry  the 
goods  to  their  destination,  or  to  the  point  of  connection  with 
the  succeeding  carrier,  and  there  deliver  them  within  a  pre- 
scribed time,  he  will  be  held  to  a  strict  performance  of  his  con- 
tract,^ ^  and  no  temporary  obstruction  or  even  absolute  impos- 
sibility will  be  a  defense  to  an  action  for  failure  to  comply  with 
the  engagement;  for  when  a  party,  by  his  own  contract,  creates 
a  duty  which  he  engages  to  perform,  he  is  bound  to  make  it 
good,  notwithstanding  an  accident  or  delay  by  inevitable  nec- 
essity, because  he  might  have  provided  against  it  by  his  con- 
tract ;^^  and  this  rule  applies  not  only  to  the  engagements  of 
carriers  but  to  the  contracts  of  all  persons.  If  a  vendor  of 
goods,  for  instance,  absolutely  engages  to  deliver  them  by  a 
certain  time,  it  will  be  no  defense  that  he  was  prevented  from 
doing  so  by  the  blockade  of  a  port  or  by  any  other  inevitable 

12.  The  Kansas,  87  Fed.  766;  Hilton,  19;  Darning  v.  Railroad, 
The  Britannia,  87  Fed.  495.  48    N.    H.    455;    Hadley   v.    Clark, 

13.  Rudell  I'.  Transit  Co.,  117  8  T.  R.  2.j9;  Harrison  v.  Railway 
Mich.  568,  76  N.  W.  Rep.  380,  44  Co.,  74  Mo.  364,  371;  Chicago,  etc. 
L.  R.  A.  415;  Stoner  v.  Railway  R.  Co.  v.  Thrapp,  5  111.  App.  502; 
Co.,  109  Iowa,  551,  80  N.  W.  Rep.  Miller  v.  Railway  Co.,  62  Mo.  App. 
569.  252;  Shelby  v.  Railway  Co.,  77  Mo. 

The  first  of  two  connecting  car-  App.  205. 

riers  is  liable  for  a  failure  under  Under  the  familiar  rule  that  the 

a  contract  to  deliver  the  goods  to  case  made  by  the  declaration  must 

the    succeeding    carrier    within    a  be  the  case  proven,   although  the 

given  time  or  in  time  for  a  par-  evidence  may  tend  to  show  a  con- 

ticular   market.     Fox   v.   Railroad  tract  to  carry  within  a  prescribed 

Co.,  148  Mass.  220;  Pereira  v.  Rail-  time,  a  recovery  cannot  be  had  on 

road  Co.,  66  Cal.  92.  that  evidence  where  the  only  time 

14.  Place   V.    Union    Ex.    Co.,    2  alleged  in  the  declaration  is  the 
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accident  ;^^  nor  that  goods  of  the  particular  quality  agreed  to 
be  delivered  could  not  be  had  at  the  time  when  the  contract 
was  to  have  been  executed.^ ^ 

Sec.  626.  (§318.)  Same  subject — Illustrations. — A  forcible 
illustration  of  this  principle  is  afforded  by  the  case  of  Parmalee 
V.  Wilks/^  which,  though  not  a  case  turning  directly  upon  the 
question  of  the  duties  and  liability  of  a  common  carrier,  was 
assimilated  to  such  a  case.  The  owners  of  a  steamboat  entered 
into  a  contract  to  tow  a  raft  of  logs  for  the  plaintiff.  They 
agreed  to  commence  the  service  on  the  morning  of  a  certain 
day,  but,  owing  to  an  alteration  in  the  voyage  of  the  boat,  the 
raft  was  not  taken  in  tow  until  the  evening  of  that  day,  and  a 
storm  arising  during  the  night,  whilst  it  was  being  carried 
to  its  destination,  broke  it  up  and  scattered  the  logs.  It  was 
found  on  the  trial  that  but  for  the  delay  the  raft  would  have 
reached  its  destination  before  the  storm  arose.  It  was  held 
that  in  such  a  case  time  was  to  be  considered  as  of  the  essence 
of  the  contract;  that  the  delay  by  the  steamboat  was  in  effect 
the  same  as  a  deviation  by  a  common  carrier,  and  th^t  its  own- 
ers were  liable  for  the  value  of  the  logs  by  reason  of  the  failure 
to  start  with  the  raft  as  had  been  agreed.  And  in  the  case  of 
a  common  carrier,  it  has  been  held  that  if  he  undertake  to 
carry  a  cargo  to  a  blockaded  port  when  he  has  knowledge  of 
the  blockade,  no  difficulty  attending  the  performance  of  his  con- 
tract can  be  set  up  as  an  excuse  for  its  non-performance.^^ 

Sec.  627.  (§  319.)  Same  subject — Not  excused  by  circum- 
stances beyond  his  control. — In  Harmony  v.  Bingham,i^  the 
carrier  entered  into  a  covenant  to  convey  a  large  quantity  of 
goods  from  New  York  to  Independence,  Missouri,  in  twenty- 
six  days,  or  to  pay  at  the  rate  of  ten  cents  per  one  hundred 

duty   to    carry    within    a  "reason-  C.    Ct.    85;    Youqua   v.    Nixon,    id. 

able"   time.     Express  Co.  v.  Brat-  221. 

ton,  106  111.  App.  563.  17.  22  Barb.  539. 

15.  Atkinson  v.  Ritchie,  10  East,  18.  Medeiros  v.  Hill,  8  Bing.  231. 
530;  Spence  v.  Chadwick,  10  Q.  B.  19.  2  Kernan,  99;  s.  c.  1  Duer, 
517.  209. 

16.  Gilpins  v.  Consequa,  1  Peters' 
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pounds  of  the  freight  for  every  day's  delay  beyond  the  specified 
time,  and  also  gave  a  bill  of  lading  containing  an  exception  of 
liability  for  unavoidable  accidents.  Owing  to  a  freshet,  a  canal 
over  which  he  usually  transported  goods  westward  was  ren- 
dered impassable,  and  was  not  repaired  so  as  to  become  naviga- 
ble for  several  Aveeks.  In  consequence  of  this  delay,  the  goods  did 
not  arrive  at  destination  for  some  twenty  days  after  the  time 
specified  in  the  contract.  Having  exacted  the  payment  of  the 
agreed  freight,  without  making  any  deduction  for  the  dela}', 
according  to  the  terms  of  the  contract,  upon  the  ground  that 
he  had  been  prevented  by  inevitable  accident  from  sooner  de- 
livering the  goods,  the  owner  sued  him  upon  the  covenant,  and 
he  was  held  liable  to  damages  according  to  his  contract,  al- 
though the  delay  had  been  occasioned  by  circumstances  beyond 
his  control.2'^ 


20.  In  this  case  it  was  proven 
that  there  was  another  possible 
route,  via  New  Orleans,  by  which 
the  goods  might  have  been  sent, 
and  that  this  was  known  to  the 
parties  when  the  contract  was 
made.  It  did  not  therefore  appear 
that  a  strict  compliance  with  it 
had  been  made  impossible  by  the 
accident  to  the  canal.  The  con- 
tract to  carry  within  a  given 
time  was  also  separate  and  dis- 
tinct from  the  bill  of  lading,  which 
latter  contained  the  exception  of 
"dangers  of  the  railroad,  fire,  leak- 
age and  all  unavoidable  accidents." 
These  exceptions  were  held  to  be 
in  no  wise  inconsistent  with  the 
covenant  as  to  the  time  of  deliv- 
ery, and  to  except  only  damage  to 
the  goods  by  unavoidable  accident, 
and  not  the  loss  to  the  owner  oc- 
casioned by  the  delay  in  the 
transportation.  But  if  the  car- 
rier contracts  to  deliver  within  a 
certain  time,  he  is  still  excused 
from  delivering  at  all  if  the  goods 


are  destroyed  by  the  act  of  God  or 
of  the  public  enemy  without  neg- 
ligence on  his  part.  Gage  v.  Tir- 
rell,  9  Allen,  299.  Should  not  the 
same  cause  which,  if  it  had  de- 
stroyed the  goods  in  toto,  would 
have  excused  him  altogether  from 
their  delivery,  excuse  a  delay  of 
delivery  beyond  the  time  fixed  by 
the  contract?  And  if  by  the  same 
contract  in  which  he  agrees  to 
carry  within  a  certain  time,  cer- 
tain dangers  are  excepted  from  a 
loss  by  which  he  would  be  ex- 
cused altogether,  ought  not  a  pre- 
vention by  the  same  dangers  to 
excuse  a  later  delivery  than  he 
has  undertaken  to  make,  unless 
his  contract  can  be  construed  as 
an  insurance  that  they  will  be  de- 
livered within  the  specified  time, 
unless  lost  by  the  act  of  God  or 
the  public  enemy,  or  the  excepted 
dangers  in  the  bill  of  lading?  The 
general  rule  undoubtedly  is,  that 
a  party  who  contracts  to  do  a 
certain  thing  will  not  be  excused 
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Sec.  628.  (§  319a.)  Same  subject — Shipper  must  not  be  in 
default. — But  these  contracts  of  the  carrier  to  transport  the 
goods  at  or  within  a  certain  time  must  be  held  subject  to  the 
condition  that  the  shipper  is  not  himself  in  default  in  not  fur- 
nishing the  goods  for  transportation  at  the  time  agreed  upon. 
Thus,  in  one  case  it  appeared  that  the  defendant  had  under- 


from  its  performance  even  by  the 
act  of  God.  As  where  a  party 
contracted  to  build  a  house  by  a 
certain  time,  and  when  he  had 
nearly  completed  it,  it  was  de- 
stroyed by  lightning.  School  Dis- 
trict V.  Dauchy,  25  Conn.  530.  And 
where  the  vendor  contracted  to 
deliver  the  thing  sold  by  a  certain 
time,  he  was  held  not  to  be  ex- 
cused by  lowness  of  the  water  in 
the  river,  which  made  perform- 
ance by  the  time  impossible. 
Bryan  v.  Spurgin,  5  Sneed,  681. 
But  there  are  exceptions  to  the 
rule,  as  where,  from  the  nature  of 
the  contract,  the  law  will  presume 
the  possibility  of  a  prevention  by 
the  act  of  God,  as  a  condition  in 
the  contemplation  of  the  parties 
at  the  time  of  the  contract,  as  in 
the  case  of  a  stipulation  for  per- 
sonal service,  or  for  the  perform- 
ance of  an  act  which  the  prom- 
isor alone  can  perform.  Boast  v. 
Firth,  L.  R.  4  C.  P.  1;  Knight  r. 
Bean,  22  Me.  531;  Lakeman  r.  Pol- 
lard, 43  id.  463;  Fuller  r.  Brown, 
11  Mete.  440;  Ryan  v.  Dayton,  25 
Conn.  188.  If,  therefore,  the  car- 
riage depended  upon  the  personal 
service  of  the  carrier,  it  would 
seem  that  he  would  be  excused  for 
not  delivering  within  the  stipu- 
lated time,  if  prevented  by  illness, 
death  or  any  other  act  of  God, 
unless  his  contract  can  be  con- 
strued as  an  insurance  of  the  de- 
livery at  the  specified  time.     Be- 


sides, the  case  of  the  common  car- 
rier stands  on  peculiar  grounds. 
He  is  excused  from  his  contract  to 
carry  the  goods  safely  by  the  act 
of  God  or  the  public  enemy,  un- 
less he  waives  the  benefit  of  these 
exceptions  by  his  contract,  which 
we  have  seen  he  may  do.  His  con- 
tract does  not  by  law  bind  him  to 
carry  and  deliver  the  goods  at  all 
events,  and  it  would  seem  to  admit 
of  some  question  whether,  upon 
principle,  the  same  causes  which 
will  excuse  him  altogether  from 
the  delivery  would  not  afford  a 
valid  excuse  for  delay  beyond  the 
time  fixed  by  his  contract.  The 
contract  to  deliver  within  a  cer- 
tain time  certainly  cannot  be  more 
obligatory  than  the  contract  to 
convey  safely.  But  where  it  ap- 
pears from  the  contract  that  it 
was  the  intention  of  the  parties 
that  the  carrier  should  be  bound 
to  deliver  at  all  events  within  the 
specified  time,  or,  in  other  words, 
that  he  has  for  a  consideration  in- 
sured such  delivery,  as  would  seem 
to  have  been  the  understanding  in 
this  case,  he  should  undoubtedly 
be  held  to  the  contract  as  so  in- 
tended. 

It  appeared  also  in  the  case  that 
there  was  another  possible  route, 
and  the  canal  could,  no  doubt, 
have  been  sooner  repaired.  So 
the  carriage  of  the  goods  within 
the  time  was  not  made  impossible 
by  inevitable  accident  or  the  act 
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taken  to  transport  "on  board  steamship  Minnesota  or  Nevada, 
for  Liverpool,"  a  quantity  of  cotton  which  was  then  on  its  way 
to  New  York,  but  the  date  of  arrival  of  which  was  uncertain. 
The  Minnesota  was  advertised  to  sail  on  October  27 ;  the  Nev- 
ada a  week  later.  The  cotton  reached  defendant's  pier  on 
October  26,  but  a  full  cargo  for  the  Minnesota  was  then  on  the 
dock  and  loading.  The  cotton  was  therefore  shipped  a  week 
later  on  the  Nevada,  reaching  Liverpool  a  week  later  than  the 
Minnesota.  During  this  week  the  price  of  cotton  declined  and 
an  action  was  brought  to  charge  the  defendant  for  the  delay. 
The  court  held,  however,  that  the  contract  must  be  construed 
as  an  undertaking  to  carry  on  the  Minnesota,  provided  the  cot- 
ton reached  there  in  a  reasonable  time  for  loading;  that  it  did 
not  arrive  within  a  reasonable  time;  that  the  defendant  was 
not  bound  to  reject  other  freight  to  save  room  for  the  cotton, 
thereby  running  the  risk  of  sailing  with  a  short  cargo,  and  that 
the  shipment  on  the  Nevada  was  justifiable.^^ 

Sec.  629.  Same  subject — Carrier  may  agree  to  hold  the 
goods  for  transportation  until  a  future  date. — The  converse  of 
the  proposition  that  if  the  carrier  has  agreed  to  deliver  the 
goods  within  a  prescribed  time  he  will  be  held  to  a  strict  per- 

of  God.  Beebe  v.  Johnson,  19  given  time;  but  perhaps  not  neces- 
Wend.  500.  Another  important  sarily  always  so.  Leavitt,  J.,  in 
feature  of  the  case  was  that  the  Broadwell  r.  Butler,  6  McLean, 
parties  had  agreed  upon  the  296,  seems  to  have  thought,  with- 
amount  of  damages  in  case  of  out,  perhaps,  an  investigation  of 
failure  to  comply,  which  showed  the  subject  or  a  reference  to  the 
clearly  that  the  carrier  was  to  case,  that  the  act  of  God  or  the 
take  the  risk,  for  an  increased  public  enemy,  or  any  of  the  dan- 
compensation,  perhaps,  of  all  ac-  gers  excepted  in  the  bill  of  lading, 
cidents  which  might  delay  the  car-  would  excuse  a  delay  beyond  the 
riage.  He  insured  or  warranted  time,  even  where  there  was  a 
the  delivery  by  a  given  time,  stipulation  that  the  goods  should 
which,  as  it  seems,  was  a  matter  be  delivered  by  a  given  time.  It 
of  great  importance,  under  the  cir-  was  not  a  question  in  the  case, 
cumstances,  to  the  owner  of  the  however,  and  cannot  be  relied  upon 
goods.       And     such     should,     no  as  a  decision. 

doubt,   be  the  construction   gener-  21.  Fowler  v.   Steam   Co.,  87  N. 

ally  of  contracts  to  carry  within  a  Y.  190. 
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formanee  of  his  contract  is  also  true.  If  the  carrier  receives 
goods  for  transportation,  agreeing  to  hold  them  until  a  future 
date,  or  until  the  happening  of  an  event,  and  forward  them  at 
once,  damages  resulting  from  this  breach  of  his  agreement  may 
be  recovered. 22 

Sec.  630.  (§319b.)  Same  subject — Implied  authority  of 
agent  to  agree  to  furnish  cars  on  given  day. — Connected  with 
this  subject  is  the  question  of  the  implied  authority  of  the  agent 
of  a  railroad  company  to  furnish  cars  for  the  transportation  of 
property  upon  a  given  day.  In  the  case  of  a  general  or  su- 
perior agent  having  control  of  such  affairs,  or  of  any  agent 
expressly  authorized,  there  could  be,  of  course,  no  question; 
but  in  the  case  of  local  agents  at  the  various  shipping  places 
along  the  lines,  more  question  has  arisen.  As  to  these,  however, 
the  rule  is  well  settled  that  a  local  agent,  placed  in  charge  of  a 
station  and  given  authority  to  receive  and  forward  freight, 
has  implied  authority  to  bind  his  principal  by  an  appar- 
ently reasonable  agreement  with  a  shipper  to  furnish  proper 
cars  in  a  sufficient  number  and  on  a  given  day  for  the  trans- 
portation of  the  shipper's  goods.^^  That  the  agent  had,  in 
fact,  instructions  not  to  make  such  agreements  will  make  no  dif- 
ference if  the  shipper  did  not  know  of  them,  and  the  agree- 
ment was  one  within  the  apparent  scope  of  the  agent's  author- 

22.  Campion  r.  Railway  Co.,  43  Railroad  Co.  v.  Waters,  50  Neb. 
Fed.  775,  11  L.  R.  A.  128.  592,   70  N.   W.  Rep.   225;    Railway 

23.  Wood  V.  Railway  Co.,  68  Co.  v.  Irvine  &  Woods,  7  Tex.  Ct. 
Iowa,  491;  Harrison  v.  Railway  Rep.  374,  73  S.  W.  Rep.  540;  Pacific 
Co.,  74  Mo.  364;  Pruitt  v.  Rail-  Express  Co.  r.  Needham  (Tex.  Civ. 
road    Co.,    62    Mo.    527;    Gelvin    v.  App.)   83  S.  W.  Rep.  22;   Choctaw, 

Railway    Co.,    21    Mo.     App.     273;  etc.  R'y  Co.  v.  Rolfe,  Ark.  — , 

Easton  v.  Dudley,  78  Tex.  236,  14  8S   S.   W.   Rep.   870;    Railroad  Co. 

S.  W.  Rep.   583;    McCarty   v.  Rail-  v.  Tison,  116  111.  App.  48. 

way  Co.,  79  Tex.  33,  15  S.  W.  Rep.  But  a  local  station  agent  has  no 
164;  Missouri  Pac.  Ry.  Co.  v.  implied  authority  to  bind  the  car- 
Graves,  (Tex.  Civ.  App.)  16  S.  W.  rier  to  furnish  cars  at  any  other 
Rep.  102;  Deming  t\  Railroad  Co.,  station  on  the  carrier's  line  than 
48  N.  H.  455;  Miller  v.  Railroad  the  one  where  he  is  employed. 
Co.,  62  Mo.  App.  252;  Wilson  v.  Railway  Co.  v.  Hodge,  10  Tex.  Civ. 
Railway    Co.,    66    Mo.     App.     388;  App.  543,  30  S.  W.  Rep.  829. 
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ily.2^  In  one  case^^  of  this  nature  the  court  said  of  such  an  agent, 
"He  was  the  only  representative  of  the  company  at  that  sta- 
tion. He  was  placed  there  for  the  purpose  of  transacting  its  busi- 
ness at  that  place.  He  was  authorized  to  contract,  in  its  name, 
for  the  transportation  of  property  of  the  kind  in  question,  and 
had  authority  to  receive  it  for  shipment.  Shippers  had  the 
right  to  assume,  in  the  absence  of  information  to  the  contrary, 
that  he  had  authority  from  his  principal  to  contract  for  the 
doing  of  whatever  was  reasonably  necessary  to  be  done  in  the 
shipment  of  such  property.  By  placing  him  in  charge  of  its 
business  at  that  station,  and  empowering  him  to  contract  for 
the  shipment  of  such  property,  it  held  him  out  as  possessing 
the  authority  to  contract  with  reference  to  all  the  necessary 
and  ordinary  details  of  the  business.  Within  the  range  of  that 
business,  he  was  a  general  agent.  .  .  .  Shippere,  as  a  rule, 
are  required  to  deal  with  these  agents  in  making  contracts  for 
the  shipment  of  property.  They  are  agents  of  the  company's 
own  selection,  and  are  employed  to  represent  and  act  for  it; 
and  to  hold  that  contracts  entered  into  by  them,  within  the 
apparent  scope  of  their  authority,  may  be  defeated  by  secret 
limitations  upon  their  authority,  would  impose,  in  many  cases, 
very  grievous  hardships  upon  those  who  are  jjompelled  to  deal 
with  them.  The  soundest  considerations  of  public  policy  de- 
mand that  the  rule  should  be  otherwise;  and  this  view  is  well 
sustained  by  the  authorities." 

So  it  is  within  the  implied  power  of  a  local  agent  to  contract 
for  the  delivery  of  a  car  to  a  connecting  carrier  within  a  speci- 
fied time  ;26  and  an  agent  of  a  railroad  company,  who  has  au- . 
thority  to  place  cars  along  the  line  of  railway  at  points  other 
than  stations  for  the  purpose  of  receiving  freight,  has  power 
to^ake  an  agreement  in  behalf  of  the  company  to  receive  such 

24.  Wood    V.    Railway    Co.,     68  Co.  v.  Hume,  6  Tex.  Civ.  App.  653, 

Iowa,    491     (overruling    Wood    v.  24  S.  W.  Rep.  915. 

Railroad  Co.,  59  Iowa,  196);   Har-  25.  Wood     v.     Railway    Co.,    68 

rlson  t'.  Railway  Co.,  74  Mo.  364;  Iowa,   491. 

Railway  Co.  v.  Racer,  lo  Ind.  App.  26.  Stoner   v.    Railway    Co.,    109 

503,  37   N.   E.  Rep.   280;    Railway  Iowa,  551,  80  N.  W.  Rep.  569. 
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freight  when  deposited  along  the  line  of  railway  to  await  the 
arrival  of  the  cars,  notwithstanding  he  may  not  have  authority 
to  make  a  contract  of  affreightment.^^ 

Sec.  631.  (§320.)  Care  to  be  taken  of  the  goods  in  case 
of  delay  or  accident  in  the  course  of  the  transportation. — If, 
during  the  transportation  of  the  goods,  any  accident  should 
happen  to  them  from  which  damage  is  likely  to  ensue  to  the 
goods,  it  is  the  duty  of  the  carrier  to  give  to  them  all  the  rea- 
sonable care  and  attention  which  will  prevent  further  damage 
and  secure  their  preservation.  Where  coffee  in  barrels  and 
boxes  was  being  carried  on  the  Mississippi  river,  in  a  barge, 
from  New  Orleans  to  St.  Louis,  and  became  wet  from  an  ac- 
cident to  the  barge,  it  was  held  to  have  been  the  duty  of  the 
carrier  to  open  the  boxes  and  barrels,  if  necessary,  and  dry  the 
coft'ee,  in  order,  as  far  as  possible,  to  preserve  it  from  further 
damage  by  being  kept  in  its  wet  state  for  the  rest  of  the  trip.^s 
Where  packages  of  furs  were  being  carried  by  steamboat  from 
Cincinnati  to  Pittsburg,  and  by  an  accident  to  the  boat  they 
became  wet,  it  was  held  to  have  been  the  duty  of  the  carrier 
to  unpack  and  dry  them  while  on  the  voyage,  and  for  not  hav- 
ing done  so  he  was  held  liable.^^  Where  dressed  poultry,  packed 
with  ice  in  boxes,  was  delivered  upon  the  steamboat  of  the  car- 
rier, which  was  delayed  by  a  fog,  and  during  the  delay  the  ice 
melted  and  the  poultry  was  spoiled  by  the  heat,  the  carrier  was 
held  liable,  it  being  shown  that  his  agent  was  informed  of  the 
nature  of  the  freight,  and  knew  that,  under  the  circumstances, 
if  not  attended  to,  it  would  spoil;  and  it  not  being  shown  that 
any  care  or  attention  was  bestowed  upon  it.^*^  So  where  the 
carrier  received  a  cask  of  brandy  to  carry,  which  leaked  in  the 
course  of  the  journey,  and,  when  his  attention  was  called  to  it, 
he  took  no  steps  to  prevent  the  leakage,  and  a  considerable 
quantity  was  thereby  lost,  he  was  held  liable  on  the  ground 
that  the  loss  had  accrued  from  gross  negiigence.^^ 

27.  Railway    Co.    v.    Marchman,        29.  Choteaux  r.  Leech,  18  Penn. 
121  Ga.  235,  48  S.  E.  Rep.  961.  St.    224. 

28.  Bird  v.  Cromwell,   1  Mo.  58.        30.  Peck  v.  Weeks,  34  Conn.  145. 

31.  Beck  V.  Evans,  16  East,  244. 
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And  the  carrier  has  also  been  held  liable  where  his  servants 
stood  by  and  allowed  thieves  and  marauders  to  break  into  the 
cars  without  opposition  and  appropriate  their  contents.^2 

Sec.  632.  (§321.)  Same  subject. — When  beans  loaded  up- 
on a  vessel  became  wet  by  the  leaking  of  the  vessel,  caused  by 
a  collision  which  compelled  the  vessel  to  put  back  to  port  and 
lie  there  for  some  time  for  repairs,  it  was  held  to  have  been  the 
duty  of  the  master  to  unload  the  beans  while  in  port,  and  dry 
them ;  and  having  proceeded  on  his  voyage  without  having  done 
so,  and  the  beans  having  become  greatly  damaged  by  being 
permitted  to  continue  wet  for  so  long  a  time,  he  was  held  lia- 
ble for  the  damage.22  Where  the  bill  of  lading  contained  a 
stipulation  that  casks  in  which  oil  was  contained  should  be 
wetted  twice  a  week  to  prevent  leakage,  the  carrier  was  held 
liable  for  loss  by  leakage  because  this  was  not  done,  although 
leakage  was  one  of  the  excepted  causes  of  loss  contained  in  his 
contract;  and  without  such  stipulation^  if  the  loss  had  oc- 
curred from  the  w'ant  of  reasonable  care  in  preventing  sucli 
leakage,  he  would  have  been  liable.^^ 

Sec.  633.  Same  subject. — Where  a  cargo,  however,  has  been 
discharged  for  the  purpose  of  reconditioning  it,  and  the  time 
such  reconditioning  would  occupy  and  the  cost  that  would  have 
to  be  incurred  would  be  out  of  all  proportion  to  the  value  of 
the  cargo,  the  master  of  a  vessel  may  take  these  circumstances 
into  consideration  and  proceed  upon  the  voyage  without  wait- 
ing for  the  cargo  to  be  put  into  a  fit  state  for  reshipment.^s 

Sec.  634.     (§  322.)     Care  to  be  taken  of  live  stock.— It  is  the 

duty  of  the  carrier  of  live  stock,  in  the  absence  of  special  con- 
tract, and  when  they  are  not  accompanied  by  the  owner  or 
some  agent  of  his  whose  duty  it  becomes  to  provide  for  them, 

32.  Lang  v.  Railroad  Co.,  154  34.  Hunnewell  v.  Taber,  2 
Pa.    St.    .342,   26   Atl.   Rep.    370,   20     Sprague,  1. 

L.  R.  A.  360,  35  Am.  St.  Rep.  846.         35.  The  Savona  L.  R.    (1900)    P. 

33.  Notara  v.   Henderson,   L.   R.    252,  69  L.  J.  P.   95. 

5  Q.  B.  346;   s.  c.   (Exch.  Ch.)  L.        See  also,  post,  §§647,  648. 
R.  7  Q.  B.  225. 
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to  give  them  that  attention  which  they  require  as  living  ani- 
mals, and  he  cannot  treat  them  as  inanimate  freight.  They 
absolutely  require  ventilation  and  to  be  fed  and  watered; 
and  if  the  carrier  has  not  provided  otherwise  by  contract  with 
the  owner  when  he  accepts  them  for  transportation,  it  becomes 
as  obligatory  upon  him  to  care  and  provide  for  them  in  these 
respects,  as  their  necessities  may  require,  as  to  provide  for  them 
safe  vehicles  of  transportation.  If,  for  instance,  a  railroad 
company  accepts  hogs  for  transportation,  which,  from  the 
crowded  manner  in  which  they  are  necessarily  carried  upon  its 
cars,  are  liable  to  die  from  overheating,  it  is  the  duty  of  the 
agents  of  the  road  to  apply  water  to  them  externally  when 
this  is  found  necessary  to  prevent  such  overheating,  and  if  they 
fail  to  do  so  the  company  will  be  liable.^^  And  there  can  be 
no  doubt  that  if  the  carrier  intrusted  with  a  living  animal  of 
any  description  for  transportation  should  suffer  it  to  die  from 
starvation  or  thirst,  or  for  the  want  of  ordinary  care  and  at- 
tention in  any  respect  which  it  required,  he  would  be  liable 
unless  he  should  be  relieved  from  the  duty  by  contract  with 
his  employer.^'^ 

36.  Illinois  Cent.  R.  R.  v.  Adams,  or  delay,  to  put  the  cars  in  such  a 

42  111.  474;   T.  W.  &  W.  R.  R.  v.  position  that  the  shipper  can  get 

Thompson,    71    id.    434;    T.    W.   &  to  them  to  attend  to  the  wants  of 

W.  R.  R.  V.  Hamilton,  76  id.  393;  the  animals;    e.  g.  to  haul  the  cars 

Wallace  v.  Railway  Co.,  133  Mich,  to  a  point  where  they  can  be  un- 

633,  95  N.  W.  Rep.  750.  loaded;    and  he  cannot  escape  on 

Where  delay  occurs  during  the  ground  of  a  want  of  motive- 
transportation  it  is  the  duty  of  the  power,  if  by  reasonable  diligence 
carrier,  unless  the  shipper  has  ex-  he  could  have  obtained  it.  Bills  v. 
pressly  assumed  the  duty,  to  see  Railroad  Co.  84  N.  Y.  5. 
that  the  property  does  not  suffer  A  carrier  will  be  liable  in  dam- 
injury,  as  to  prevent  hogs  from  ages  if  it  smothers  a  hog  by  plac- 
"piling  up;"  and  he  cannot  escape  ing  it  in  a  steam-heated  car  when 
by  alleging  that  the  cars  were  such  a  result  could  easily  have 
overcrowded,  if  he  accepted  them  been  foreseen.  Express  Co.  v. 
with  knowledge  of  their  condi-  Burke,  94  111.  App.  29;  s.  c.  Burke 
tion.  Kinnick  v.  Railway  Co.,  69  v.  Express  Co.,  87  111.  App.  505. 
Iowa,  665.  37.  South,  etc.  R.  R.  v.  Henlein, 

So,   though    the    shipper    accom-  52  Ala.  606. 

panics  them,  the  carrier  is  bound,  Where  a  jack  was  shipped  in  a 

if   requested,    in   case  of   accident  crate   and   during   the   transporta- 
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This  rule  is  as  applicable  to  carriers  by  water  as  to  rail- 
roads ;3*  and  in  the  case  of  initial  carriers,  it  will  be  no  ex- 
cuse that  the  effect  of  their  negligence  did  not  appear  or  de- 
velop until  the  stock  was  in  the  hands  of  a  connecting  carrier .^^ 

Sec.  635.  Space  for  cattle  must  be  sufficiently  ventilated. — 
In  a  contract  for  the  transportation  of  cattle  it  is  implied  that 
the  space  allotted  to  the  cattle  shall  be  sufficiently  ventilated; 
and  if  there  is  not  sufficient  ventilation  in  certain  compart- 
ments of  a  vessel  to  enable  a  shipper  to  procure  insurance  up- 
on the  cattle  to  be  placed  therein,  the  shipper  may  refuse  to 
ship  them,  and  may  recover  damages  for  failure  to  transport 
them  under  the   contract."*"     The  mere  fact,  however,  that  a 


tion  got  down  in  the  crate,  it  was 
the  duty  of  the  carrier  to  remedy 
the  situation  by  putting  the  jack 
on  its  feet.  If  sufficient  force  was 
not  at  hand  it  should  have  been 
procured.  Express  Co.  v.  Emer- 
son, 101  Mo.  App.  62,  74  S.  W.  Rep. 
132. 

Testimony  tending  to  show  that 
the  bad  condition  of  cattle  at  their 
destination  was  due  to  neglect  and 
bad  treatment  during  the  journey 
is  not  inadmissible  as  opinion  evi- 
dence where  the  witnesses  are 
qualified  by  experience  to  express 
such  opinions  either  by  having 
been  in  the  railroad  service  or  by 
dealing  in  cattle.  On  the  other 
hand  testimony  is  also  admissible 
that  the  cattle  were  not  in  fit  con- 
dition to  stand  transportation  by 
rail  at  the  particular  time  of  year 
on  account  of  the  change  from  a 
warm  to  a  cold  climate  causing  the 
cattle  to  become  numb  and  lie 
down  in  the  cars.  Railway  Co.  v. 
Arnett,  111  Fed.  849,  50  C.  C.  A. 
17. 

In  the  absence  of  special  con- 
tract, the  carrier  is  bound  to  feed 


and  water  live  stock  carried  by  it 
at  proper  intervals.  Railroad  Co. 
I.  Schuldt,  66  Neb.  43,  92  N.  W.' 
Rep.  162;  Bosley  v.  Railroad  Co., 
54  W.  Va.  563,  46  S.  E.  Rep.  613, 
66  L.  R.  A.  871;  Burns  v.  Railway 
Co.,  104  Wis.  646,  80  N.  W.  Rep. 
927. 

A  common  carrier  of  live  stock 
is  bound  to  furnish  suitable  water 
for  such  stock  to  drink.  If  he  fur- 
nishes alkaline  water  to  stock 
which  he  knows  are  unaccustomed 
to  its  use,  and  the  stock,  through 
it?  injurious  effect,  are  damaged, 
the  carrier  will  be  responsible. 
Railway  Co.  v.  Mitchell  (Tex.  Civ. 
App.),  85  S.  W.  Rep.  286. 

The  carrier,  in  the  absence  of 
any  contract  pertaining  thereto,  is 
bound  to  feed  and  water  the  stock 
during  transit.  Southern,  etc. 
Ry   Co.    V.   J.   W.   Burgess   &   Co., 

Tex.  Civ.  App.  ,  90  S.  W. 

Rep.  189. 

38.  The  Connemara,  57  Fed.  314. 

39.  Railway  Co.  v.  Herring  (Tex. 
Civ.    App.)    24    S.   W.  Rep.   939. 

40.  The   Alvah,    77   Fed.    315,   23 
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number  of  cattle  died  on  a  particular  voj'age  from  no  apparent 
cause  is  insufficient  proof  of  bad  ventilation  as  against  the  pos- 
itive opinion  of  experts  that  the  ventilation  was  sufficient  com- 
bined with  the  fact  that  the  vessel  had  previously  carried  a 
greater  number  of  cattle  in  the  same  compartments  with  scarce- 
ly any  loss.^^ 

Sec.  636.  Care  due  pregnant  or  sick  animals. — In  the  ab- 
sence of  notice  of  facts  sufficient  to  charge  the  carrier  with 
knowledge  that  animals  shipped  are  pregnant,  such  a  condi- 
tion should  be  regarded  as  a  hidden  or  concealed  defect,  and 
the  carrier,  in  handling  such  shipment,  should  not  be  charged 
with  a  degree  of  care  or  duty  greater  than  that  ordinarily 
used  in  handling  animals.^^  go  a  carrier  is  not  liable  for  the 
death  of  an  animal  due  to  an  attack  of  meningitis,  or  other 
similar  disease,  of  which  the  carrier  is  not  forewarned,  when 
he  does  all  in  his  power  to  protect  the  animal  after  its  being 
so  attacked.'*^  But  if  the  condition  of  the  animal  is  plainly 
perceptible  when  shipped,  or  the  carrier  has  knowledge  of  such 
facts  as  would  lead  a  reasonable  man  to  infer  the  condition 
of  the  animal,  the  carrier  will  be  liable  in  damages  if  it  does 
not  give  to  the  animal  that  treatment  which  its  condition  de- 
mands.*^ 

'Sec.  637.  Rule  in  Michigan  with  reference  to  caring  for 
live  stock. — The  cases  in  Michigan  on  the  obligation  of  caring 
for  live  stock  during  its  transportation  are  so  exceptional  that 
they  are  separately  treated.  In  accordance  with  the  rule  fol- 
lowed in  that  state  that  railway  companies  are  not  common 
carriers  of  live  stock,'*^  it  is  held  that  the  shipper  of  live  stock 
assumes  the  risks  of  injuries  to  the  stock  arising  from  un- 
avoidable accidents  and  delays.     Thus  it  is  held  that  where  the 

C.   C.  A.   181,  reversing  Morris  v.  44.  Railroad  Co.  v.  Estill,  147  U. 

The  Alvah,  59  Fed.  630.  S    591,  37  L.  Ed.  293,  affirming  on 

41.  The  Mondego,  56  Fed.  268.  this  point,  Estill  i'.  Railroad  Co., 

42.  Railway  Co.  v.  Fagan,  (Tex.  41  Fed.  849;  McCune  v.  Railroad 
Civ.  App.)  27  S.  W.  Rep.  887.  Co.,  52  Iowa,   600. 

43.  Klair  v.  Wilmington  Steam-  45.  See  ante,  §  340. 
boat  Co.,  4  Pennewill  51,  54  Atl. 

Rep.  694. 
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carrier  has  found  it  impossible,  owing  to  causes  beyond  his 
control,  to  feed  and  water  the  stock,  he  will  not  be  liable  for 
damages  arising  from  his  failure  to  do  so.'*^  And  it  is  held  that 
the  custom  of  the  shipper  to  send  a  care-taker  with  his  stock 
has  become  so  universal  that,  in  the  absence  of  a  special  con- 
tract with  the  carrier  making  it  the  carrier's  duty  to  care  for 
the  stock,  the  custom  becomes  a  part  of  the  contract  of  car- 
riage, and  that  the  shipper  will  assume  all  those  risks  of  in- 
juries resulting  from  his  failure  to  comply  with  such  custom. 
But  if  the  carrier  should  fail  to  transport  live  stock  within 
the  time  usually  required,  and  should  learn  that  the  shipper 
had  no  one  in  charge  of  it,  it  would  undoubtedly  be  the  car- 
rier's duty  to  feed  and  water  the  stock  as  the  circumstances 
required.'*'^  And  the  duty  to  apply  water  to  hogs  externally 
when  such  is  found  to  be  necessary  to  prevent  overheating  has 
been  held  to  be  a  part  of  the  actual  duty  of  transportation, 
apart  from  the  stipulations  in  the  contract. ^^ 

Sec.  638.  Carrier  must  provide  suitable  places  for  feeding 
and  watering  live  stock. — "It  is  the  duty  of  the  railway  com- 
panies to  provide  suitable  places  for  feeding  and  watering  live 
stock  transported  over  their  lines;  and,  if  this  is  not  done, 
they  are  responsible  for  any  loss  entailed  or  that  occurs  from 
such  neglect  or  failure.  The  carrier  is  primarily  bound  to 
provide  food  and  water  for  stock  shipped  over  its  line  of  rail- 
road." So  "it  is  held  that  a  railroad  company  which  trans- 
ports live  stock  ought  not  only  to  have  proper  facilities  and 
machinery  for  unloading  the  stock  shipped  over  the  company's 
line  of  road  whenever,  in  the  course  of  the  transit,  it  may  be 
necessary  to  unload  them  for  exercise  and  refreshment,  but 
also  that  it  is  the  company's  duty  to  unload,  feed  and  water 
them  at  their  journey's  end,  as  well  as  along  the  route,  if  there 
be  delay  in  delivering  them  to  the  consignee,  in  order  to  dis- 

46.  McKenzie  v.  Railroad  Co.,  Mich  53,  66  N.  W.  Rep.  667,  63 
137  Mich.  112,  100  N.  W.  Rep.  260.     Am.    St.   Rep.    541. 

47.  Heller    v.    Railway    Co.,    109        48.  Wallace  r.  Railway  Co.,   133 

Mich.   633,  95   N.  W.  Rep.   750. 
45 
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charge  the  carrier  from  liability,  if  the  health  or  necessities  of 
the  animals  require  this  to  be  done. '  '^^ 


49.  Gulf,  etc.  Ry.  Co.  v.  Wilhelm, 
(Tex.  Civ.  App.)  16  S.  W.  Rep. 
109;  Railroad  Co.  v.  Adams,  42 
111.  474;  Railway  Co.  v.  Thomp- 
son, 71  111.  434;  Dunn  v.  Railway 
Co.,  68  Mo.  268 ;  Harris  v.  Railroad 
Co.,  20  N.  Y.  232;  Cragin  v.  Rail- 
road Co.,  51  N.  Y.  61. 

This  is  now  a  duty  imposed  on 
railroads  by  statute  in  Texas,  un- 
less there  is  a  special  contract  to 
the  contrary.  International,  etc. 
Railway  Co.  v.  McRae,  82  Tex. 
614,  18  S.  W.  Rep.  672,  27  Am.  St. 
Rep.  926;  Railroad  Co.  v.  Brown, 
(Tex.  Civ.  App.)  85  S.  W.  Rep.  44; 
Missouri  Pac.  Ry.  Co*  v.  Texas  & 
P    Ry.  Co.,  41  Fed.  913. 

If  stock  is  delayed  or  carried 
beyond  its  destination,  carrier 
must  feed.  Dunn  r.  Railway  Co., 
supra;  Bryant  v.  Railroad  Co.,  68 
Ga.  805. 

Unless  agreed  to  the  contrary, 
the  carrier  may  unload  cattle  and 
change  them  from  one  car  to  an- 
other; and  the  fact  that  the  owner 
gees  along  does  not  give  him  the 
right  to  dictate  when  and  where 
the  unloading  shall  take  place. 
McAlister  r.  Railroad  Co.,  74  Mo. 
351. 

As  to  the  effect  of  the  federal 
statute  making  it  compulsory  for  a 
railroad  company  to  water,  feed, 
and  rest  cattle  before  they  have 
been  confined  on  the  cars  more 
than  28  hours  (Act  March  3,  1873, 
17  Stat.  584,  c.  252,  U.  S.  Compiled 
Stat.  1901,  p.  2095,  §4386)  see  the 
following  cases: 

Railway  Co.  v.  Arnett,  126  Fed. 
75,  61  C.  C.  A.  131;  United  States 
V.  Harris,  85  Fed.  533,  29  C.  C.  A. 


327,  affirming  78  Fed.  290;  Rail- 
way Co.  V.  Hall,  66  Fed.  868,  14 
C.  C.  A.  153,  32  U.  S.  App.  60; 
Newport  News  &  M.  Val.  Co.  v. 
United  States,  61  Fed.  488,  9  C. 
C  A.  579,  22  U.  S.  App.  145;  Mis- 
souri Pac.  Ry.  Co.  v.  Texas  &  P. 
Ry.  Co.,  41  Fed.  913;  Railroad  Co. 
V.  Gregg,  25  Ky.  L.  Rep.  2329,  80 
S.  W.  Rep.  512;  Hendrick  v.  Rail- 
road Co.,  170  Mass.  44,  48  N.  E. 
Rep.  835;  Railway  Co.  v.  Carlisle, 
(Tex.  Civ.  App.)  78  S.  W.  Rep. 
553;  Railway  Co.  v.  Bank,  92  Va. 
495,  23  S.  E.  Rep.  935,  44  L.  R.  A. 
449;  Burns  v.  Railway  Co.,  104 
Wis.  646,  80  N.  W.  Rep.  927;  Chi- 
cago, etc.  R'y  Co.  v.  Slattery,  

Neb.  ,  107  N.  W.  Rep.  1045. 

The  federal  statute  does  not  in 
terms  apply  to  express  companies 
hiring  their  accommodations  from 
railroad  companies.  But  the  exist- 
ence of  the  statute,  even  though  it 
does  not  subject  express  companies 
to  a  penalty,  is  strong  evidence  of 
the  express  company's  duty  to  give 
a  reasonable  opportunity  to  the 
shipper's  custodian,  who  accom- 
panies animals  on  the  train,  to 
provide  them  with  food  and  drink 
on  their  journey.  Indeed,  if  there 
was  no  such  statute,  a  contract  to 
convey  horses  or  cattle  to  be  ac- 
companied by  a  custodian  would 
impliedly  include  an  undertaking 
to  allow  the  custodian  to  stop  at 
reasonably  convenient  times  and 
places  to  give  them  such  food  and 
drink  as  they  need  to  keep  them  in 
good  health.  Not  to  permit  the 
giving  of  such  food  and  drink 
would  be  gross  negligence.  Brock- 
way  V.  Express  Co.,  168  Mass.  257, 
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And  in  loading  or  unloading  the  stock,  due  care  must  not 
only  be  taken  by  the  carrier  to  see  that  the  facilities  for  so  doing 
are  in  good  condition,^*^  but  the  carrier  must  also  take  pre- 
cautions against  the  animals  injuring  each  other  by  kicking  or 
otherwise.  ^^ 

Sec.  639.  Carrier's  duty  as  to  management  of  vehicles  con- 
taining live  stock. — The  management  of  a  train  which  may  not 
be  negligent  as  to  inanimate  freight  may  be  grossly  negligent 
when  ears  containing  live  stock  are  attached  to  it.  Sudden 
jars  or  jerks  may  or  may  not  be  injurious  to  inanimate  goods, 
depending  upon  the  nature  of  the  goods  and  the  manner  in 
which  they  are  packed,  but  sudden  jars  or  jerks  are  almost 
certain  to  injure  live  stock.  A  railroad  company  is  therefore 
guilty  of  gross  carelessness  in  making  a  "flying  switch,"  where- 
by a  freight  car  is  kicked  violently  against  another  containing 
horses  thereby  injuring  them.^2  Qq  ^here  a  mare  was  injured 
by  a  jarring  of  the  car,  the  injury  was  said  to  have  resulted 
from  gross  negligence  since  such  an  injury  could  not  have  hap- 
pened if  the  employes  of  the  railroad  company  conducting  the 
switching,  had  been  in  the  exercise  of  due  care  and  caution.^ ^ 
And  whether  an  animal  has  been  thrown  down  in  the  car 
and  injured  by  the  negligent  manner  of  moving  the  car  is  a 
question  for  the  jury.^* 

Along  the  same  line  of  reasoning,  it  has  been  held  that  where 
live  stock  became  greatly  frightened  during  a  journey,  and  in 
imminent  danger  of  being  injured  or  killed,  and  the  shipper 
requested  the  conductor  to  have  his  car  set  off  at  an  inter- 

47  N.  E.  Rep.  87;   s.  c.  171  Mass.  50.     See  ante,  §510. 

158,  50  X.  E.  Rep.  626.  51.  Loeser    v.    Railway    Co.,    94 

A    failure    to    comply    with    the  Wis.  571,  69  N.  W.  Rep.  372. 

federal  statute  requiring  that  live  52.  Chicago,  etc..  Railway  Co.  v. 

stock  shall  not  be  confined  for  a  Calumet  Stock  Farm,  96  111.  App. 

longer  period  than  28  hours  is  neg-  337;   affirmed,  194  111.  9,  61  N.  E. 

ligence  per  se.     Reynolds  v.  Rail-  Rep. '1095,  SS  Am.  St.  Rep.  68. 

way  Co.,  Wash.  ,  82  Pac.  53.  Railroad    Co.    v.    Grimes,    71 

161.     A  provision  in  the  shipping  111.  App.  397. 

contract  in  conflict  with  the  pro-  54.  Railroad  Co.  v.  Light,  39  111. 

visions    of    such    statute,    is    void.  App.  530. 

Reynolds  r.  Railway  Co.,  supra. 
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mediate  station,  a  refusal  to  do  so,  although  there  was  a  rea- 
sonable opportunity  to  have  complied  with  the  shipper's  wish, 
rendered  the  railroad  company  liable.^^ 

Sec.  640.  Shipper  may  assume  duty  by  contract  to  care  for 
live  stock  in  transit. — The  care  of  live  stock  while  being  trans- 
ported is  a  mere  incident  to  its  transportation,  and  the  lia- 
bility of  transportation  agencies  to  afford  such  care  accrues  to 
them  merely  as  bailees,  in  common  with  other  bailees,  and  not 
strictly  as  common  carriers.  They  are  therefore  permitted  to 
contract  against  this  liability,  and  it  is  well  settled  that  a  com- 
mon carrier  may  contract  that  the  shipper  shall  accompany  his 
live  stock,  unload,  water  and  feed  it.  And  where  the  shipper 
so  contracts  to  care  for  his  stock,  damages  resulting  from  his 
failure  to  comply  with  the  contract  cannot  ordinarily  be  re- 
covered from  the  carrier,  although  it  seems  that  there  should 
be  a  consideration  in  the  form  of  a  reduced  rate  or  otherwise 
for  this  assumption  of  risk  by  the  shipper.^*^ 

Sec.  641.  Same  subject — But  carrier  must  afford  shipper 
reasonable  opportunity  and  facilities  for  performing  his  con- 
tract.— But  even  though,  by  virtue  of  the  contract  under  which 
the  animals  are  carried,  it  is  the  duty  of  the  shipper  to  attend 
the  animals,  provide  for  their  wants  and  protect  them  from  in- 
jury to  themselves,  yet  if  the  carrier  fails  or  refuses  to  furnish 
the  shipper  reasonable  opportunities  and  facilities  for  perform- 

55.  Coupland  v.  Railroad  Co.,  61  Duvenick  v.  Railroad  Co.,  57  Mo. 
Conn.  531,  23  Atl.  Rep.  870,  15  L.  App.  550,  citing  Hutch,  on  Carr.; 
R.  A.  534.  Railroad   Co.   v.    Schuldt,    66   Neb. 

56.  Railway  Co.  v.  James,  117'  43,  92  N.  W.  Rep.  162;  Paul  v. 
Ga.  832,  45  S.  E.  Rep.  223;  Rail-  Railroad  Co.,  70  N.  J.  L.  442,  57 
road  Co.  v.  Cauthen,  115  Ga.  422,  Atl.  Rep.  139;  Lewis  v.  Railroad 
4]  S.  E.  Rep.  653;  Railway  Co.  v.  Co.,  70  N.  J.  L.  132,  56  Atl.  Rep. 
Rogers,  111  Ga.  865,  36  S.  E.  Rep.  128;  Railway  Co.  v.  Edins  (Tex. 
946;  Georgia  R.  &  B.  Co.  v.  Reid,  Civ.  App.),  83  S.  W.  Rep.  253; 
91  Ga.  377,  17  S.  E.  Rep.  934;  Boaz  Railway  Co.  v.  Hunt  (Tex.  Civ. 
V.  Railroad  Co.,  87  Ga.  463,  13  S.  E.  App.),  81  S.  W.  Rep.  322. 

Rep.   711;    Grieve  v.  Railroad  Co.,  But  the  failure  of  the  shipper  to 

104  Iowa,  659,  74  N.  W.  Rep.  192;  accompany    his    stock    as    he    has 

Hengstler     v.    Railroad     Co.,     125  agreed  to  do  is  not  a  defense  to  an 

Mich.    530,    84    N.   W,   Rep.    1067;  action  against  the  carrier,  unless 


§642.] 
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ing-  the  duties  which  he  has  undertaken,  the  carrier  will  be  lia- 
ble for  the  injury  thereby  sustained.'""'' 

The  affording  of  reasonable  opportunities  for  rest,  food  and 
water,  however,  does  not  mean  that  the  carrier  is  required  to 
afford  such  opportunities  upon  a  mere  request  by  the  shipper 
without  regard  to  the  reasonableness  or  necessity  of  the  de- 
mand.^* 

Sec.  642.  The  failure  of  the  shipper  to  furnish  a  caretaker 
does  not  excuse  any  subsequent  negligence  on  the  part  of  the 
carrier. — The  fact  that  the  shipper  of  live  stock  agrees  to 
furnish  a  care-taker,  and  fails  to  do  so,  does  not  exonerate  the 
carrier  from  a  performance  of  the  contract  on  his  part.  The 
carrier  is  still  bound  to  carry  the  stock  to  destination  without 
unreasonable  delaj*.  And  since  the  agreement  to  be  performed 
by  the  shipper  does  not  go  to  the  whole  or  a  substantial  part 
of  the  consideration  of  the  contract,  and  is  not  precedent  to  the 
obligation  of  the  carrier  to  transport  the  stock,  the  failure  of 


such  failure  has  contributed  to  the 
injury.     Louisville,  etc.,  R.   Co.  v. 

Smitha,  Ala. ,  40  So.  Rep. 

117. 

57.  Nashville,  etc.,  Ry.  Co.  v. 
Heggie,  86  Ga.  210,  12  S.  E.  Rep. 
303;  Comer  t'.  Stewart,  97  Ga.  403, 
24  S.  E.  Rep.  845;  Railway  Co.  v. 
Pratt,  15  111.  App.  177;  Railway 
Co.  V.  Eblen,  24  Ky.  L.  Rep.  1609, 
71  S.  W.  Rep.  919;  Smith  r.  Rail- 
road Co.,  100  Mich.  148,  58  N.  W. 
Rep.  651,  43  Am.  St.  Rep.  440; 
Johnson  v.  Railway  Co.,  69  Miss. 
191,  11  So.  Rep.  104,  30  Am.  St. 
Rep.  534;  Lowenstein  r.  Railroad 
Co.,  63  Mo.  App.  68;  Welch  r.  Rail- 
way,    N.  Dak. ,   103  X.  W. 

Rep.  396;  Railway  Co.  r.  Daggett, 
87  Tex.  322,  28  S.  W.  Rep.  525,  re- 
versing (Tex.  Civ.  App.)  27  S.  W. 
Rep.  186;  Railway  Co.  v.  Musick 
(Tex.  Civ.  App.),  80  S.  W.  Rep. 
673;    Railway   Co.   v.   Dunn    (Tex. 


Civ.  App.),  78  S.  W.  Rep.  1080; 
Railway  Co.  v.  Byers  Bros.,  7  Tex. 
Ct.  Rep.  244,  73  S.  W.  Rep.  427; 
Railway  Co.  r.  Leibold  (Tex.  Civ. 
App.),  55  S.  W.  Rep.  368;  Railway 
Co.  V.  Gann,  8  Tex.  Civ.  App.  620, 
28  S.  W.  Rep.  349;  Railway  Co.  v. 
Ivey  (Tex.  Civ.  App.),  23  S.  W. 
Rep.  321;  Railway  Co.  r.  Bank,  92 
Va.  495,  23  S.  E.  Rep.  935,  44  L.  R. 
A.  449;  Burns  v.  Railway  Co.,  104 
Wis.  646,  80  N.  W.  Rep.  927; 
Abrams  v.  Railway  Co.,  87  Wis. 
485,  58  N.  W.  Rep.  780,  41  Am.  St. 
Rep.  55;  Olds  v.  Railroad  Co.,  94 
N.  Y.  924.  The  carrier  is  liable  if 
he  does  not  give  sufficient  time  or 
opportunity  to  care  for  the  stock 
or  if  he  misleads  the  shipper  into 
believing  that  the  brakemen  are 
caring  for  it.  Dawson  r.  Railway 
Co.,  76  Mo.  514. 

58.     Railway  Co.  r.  Clark    (Tex. 
Civ.  App.),  79  S.  W.  Rep.  827. 
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the  shipper  to  perform  his  agreement  will  not  excuse  the  car- 
rier from  caring  for  the  stock  and  unloading  it  at  the  shipper's 
expense. ^^  If,  therefore,  the  carrier  has  knowledge  of  the  fail- 
ure of  the  shipper  to  furnish  a  care-taker,  his  omission  to  care 
for  the  stock  at  the  shipper's  expense  will  be  such  negligence 
as  will  render  him  liable  for  any  resulting  injuries.^*^  But 
knowledge  on  the  part  of  the  carrier  that  the  shipper  has 
omitted  to  furnish  a  care-taker  is  essential  to  charge  him  with 
liability  for  a  failure  to  care  for  the  stock;  and  such  liability 
cannot  therefore  commence  until  the  carrier  has  actual  notice, 
or  learns  of  such  other  facts  as  would  lead  a  reasonable  person 
to  infer  that  a  care-taker  has  not  been  furnished. 

Sec.  643.  Carrier  liable  for  his  negligence  in  loading  or  un- 
loading stock  notwithstanding  contract  that  shipper  shall  do 
so — Effect  of  negligence  by  shipper. — If,  notwithstanding  a 
provision  in  the  bill  of  lading  that  the  shipper  shall  load  and 
unload  his  stock,  the  carrier  himself  undertakes  to  do  so,  he 
will  be  liable  if  injuries  result  through  his  negligent  perform- 
ance  of  the  act.^  And  the  fact  that  the  shipper  is  present  at 
the  time  will  be  immaterial.^ 

So  if  the  shipper  voluntarily,  or  in  accordance  with  the  con- 
tract, undertakes  to  oversee  and  care  for  his  stock  during  trans- 
portation, he  cannot  recover  for  injuries  arising  through  his 
negligence  in  caring  for  the  stock,  though  the  contract  in  no 
manner  exempts  the  carrier  from  liability.^ 

59.  Spalding  v.  Railroad  Co.,  101    etc.,   R.   Co.   i\   Smitha,  Ala. 

Mo.  App.  225,  73  S.  W.  Rep.  274.         ,  40  So.  Rep.  117. 

60.  Milan  v.  Railway  Co.,  58  S.  1.  Normile  v.  Railroad  &  Navi- 
C.  247,  .36  S.  E,  Rep.  571;  Railroad  gation  Co.,  41  Ore.  177,  69  Pac.  Rep. 
Co.  v.  Williams,  61  Neb.  608,  85  N.  928;  Railway  Co.  v.  Kingsbury 
W^  Rep.  832,  55  L.  R.  A.  289;  Chi-  (Tex.    Civ.    App.),   25    S.    W.   Rep. 

cago,  etc.,  Ry.  Co.  v.  Slattery,  322;    Railway  Co.   v.  Dolan    (Tex. 

Neb.  ,  107  N.  W.  Rep.  1045.  Civ.    App.),    85    S.    W.    Rep.    302; 

See  also  Railway  Co.  v.  Sanders  Railway  Co.   v.   White    (Tex.   Civ. 

&  Russell,  25  Ky.  L.  Rep.  2333,  80  App.),  80  S.  W.  Rep.  641. 

S    W.  Rep.  488.  2.  Railroad  Co.  v.  Sutherland,  89 

If    the    carrier    has    knowledge  Va.  703,  17  S.  E.  Rep.  127. 

that  the  shipper  is  not  accompany-  3.     Burgher  v.  Railroad  Co.,  105 

ing   his   stock,   he   must   give   the  Iowa,  335,   75  N.  W.  Rep,  192. 
stock  proper  attention.    Louisville, 
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Sec.  644.  Negligent  delay  by  carrier  ordinarily  no  excuse  to 
shipper  for  refusing  to  comply  with  his  contract  to  care  for 
the  stock. — A  neglijient  delay  by  the  carrier  in  transporting 
the  stock  will  ordinarily  afford  the  shipper  no  excuse  for  aban- 
doning his  special  undertaking  to  care  for  the  stock.  It  would 
be  the  duty  of  the  shipper,  under  such  circumstances,  to  avoid 
as  far  as  possible,  by  the  use  of  such  reasonable  means  as  are 
at  his  command,  the  consequences  of  the  carrier's  negligent 
delay;  and  he  would  only  be  excused  from  the  performance  of 
this  duty  where  the  reasonable  cost  of  the  means  at  his  com- 
mand, added  to  the  damages  which  would  probably  not  be 
averted  by  their  use,  would  equal  or  exceed  the  damages  which 
could  reasonably  be  expected  to  flow  from  the  negligent  delay.'* 

Sec.  645.  (§323.)  Duty  of  carrier  in  general  to  avert  in- 
jury to  goods  transported. — Safe  custody  of  the  property  in- 
trusted to  him  is  as  much  the  duty  of  the  carrier  as  its  con- 
veyance and  delivery.  His  contract  is  to  deliver  in  good  order, 
and  if  the  vessel  upon  which  the  goods  are  being  carried  is 
stranded,  or  if  there  be  an  interruption  of  any  kind,  so  that 
he  cannot  proceed  with  his  journey,  whether  it  be  by  land  or  by 
sea,  he  is  bound  to  use  all  the  means  at  his  command,  and  all 
possible  diligence  for  their  preservation  ;'5  and  if  they  become 
injured,  for  the  want  of  such  efforts  to  preserve  them,  the  loss 
will  be  attributed  to  his  negligence,  and  not  to  the  immediate 
or  proximate  cause  of  the  loss  or  injury.  And  when  the  vessel 
upon  which  the  goods  are  being  carried  is  disabled,  and  the 
goods  are  of  too  perishable  a  nature  to  await  her  repair,  it  is 
the  duty  of  the  master  to  procure  another  vessel  if  it  can  be 
done,  and  transport  them  at  once  to  destination;  and  in  thai 

4.  Railway  Co.  v.  Daggett,  87  tions  to  ice  a  car  containing  meat, 
Tex.  322,  28  S.  W.  Rep.  525,  revers-  if  there  is  an  unreasonable  delay 
ing  (Tex.  Civ.  App.),  27  S.  W.  in  transporting  the  car,  the  carrier 
Rep.  186;  see  also  Railway  Co.  r.  would  be  bound,  if  necessary  to 
Arnold,  16  Tex.  Civ.  App.  74,  40  S.  preserve  its  contents,  to  ice  the 
W.  Rep.  829.  car.     Railroad    Co.    v.    Dorsey,    30 

5.  See  ante,  §§  5,  278,  309.  Tex.  Civ.  App.  377,  70  S.  W.  Rep. 
Where   the   shipper   gives  direc-    575. 
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event,  he  will  be  entitled  to  charge  the  goods  with  the  increased 
expense  of  their  preservation.^ 
Sec.    646.     (§324.)     Same    subject — The    rule    stated. — In 

short,  the  conclusion  to  be  drawn  from  all  the  cases  upon  this 
subject  is,  that  whenever  the  situation  or  condition  of  the  goods, 
from  accident  or  from  any  cause,  becomes  such  as  to  require 
especial  care  or  attention,  the  carrier  must  put  himself  in  the 
place  of  their  owner,  and  do  for  them  all  that  might  reasonably 
be  expected  of  a  prudent  and  careful  person,  and  if  necessary, 
it  would  be  his  duty  to  incur  any  expense  in  their  preservation 
which  their  value  would  justify,  and  which  their  condition 
might  make  necessary.  His  contract  and  his  obligation  is  not 
only  to  carry  the  goods,  but  to  carry  them  safely;  and  when 
they  become  exposed  to  the  danger  of  deterioration  or  destruc- 
tion from  their  own  inherent  infirmity  or  from  any  cause  for 
which  the  carrier  is  not  accountable,  the  law  makes  it  his  duty 
to  employ  at  least  a  reasonable  degree  of  skill  and  diligence  to 
preserve  them,  and  if  he  fail  to  do  so,  it  will  be  accounted 
negligence,  and  he  will  be  liable  for  the  loss,  though  the  actual 
proximate  cause  of  it  may  be  one  for  whichj  but  for  his  neg- 
ligence, he  would  be  in  no  wise  responsible.  But  a  reasonable 
degree  of  care  and  diligence  under  the  circumstances  as  they 
then  present  themselves  is  all  that  can  be  required.  "There 
is  an  ex  post  facto  wisdom,"  say  the  supreme  court  of  Ohio,''' 
"which,  after  everything  has  been  done  without  success,  can 
suggest  that  something  else  should  have  been  attempted,  but 
this  is  a  sagacity  much  more  astute  than  ordinary  human  fore- 
sight, and  can  hardly  furnish  a  fair  rule  by  which  to  deter- 
mine the  propriety  of  what  has  been  done  in  good  faith  and 
with  judgment  exercised  under  the  best  lights  afforded. ' ' 

Sec.  647.  (§  325.)  But  the  carrier  is  not  bound  to  suspend 
his  voyage  to  preserve  the  goods. — The  carrier  is  not,  how- 
ever, compelled  to  suspend  or  delay  his  voyage  in  order  to  be- 
stow such  needed  care  upon  the  goods.    Where  wheat  was  being 

6.  Propeller  Niagara  v.  Cordes,  7.  Express  Co,  v.  Smith,  33  Ohio 
31  How.  7.  St.  511. 
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conveyed  upon  the  river  in  a  barge,  towed  by  a  steamboat,  and 
the  carrier  was  overtaken  by  a  storm,  which  caused  the  waves 
to  break  over  the  barge  and  wet  the  wheat,  whereby  it  became 
damaged,  one  of  the  grounds  upon  which  it  was  claimed  that 
the  carrier  was  liable  was,  that,  after  the  wheat  had  become 
wet,  he  did  not  stop  his  boat  and  unload  and  dry  it.  But  it 
was  held  that,  however  the  rule  in  such  a  case  might  be  in  re- 
gard to  vessels  at  sea,  and  where  the  whole  cargo  might  belong 
to  the  same  owner,  it  could  not  be  tolerated  in  the  navigation 
of  our  rivers  by  steamboats  carrying  the  goods  of  many  own- 
ers in  every  cargo,  that  the  carrier  should  be  required  to  sus- 
pend the  voyage  whenever  a  portion  of  the  goods  being  carried 
had  met  with  an  accident  which  could  not  be  repaired,  or  the 
effects  of  which  could  not  be  prevented  without  such  delay. 
And  as  the  wheat  in  this  case  could  not  have  been  dried  with- 
out unloading  the  barge,  which  would  have  required  consid- 
erable delay,  the  carrier  was  excused.^ 

Sec.  648.  (§  326.)  Same  subject. — The  same  rule  has  been 
applied  to  sea-going  vessels.  It  was  held  that,  if  goods  needed 
drying  or  exposure  to  the  air  while  the  ship  was  lying  in  port, 
or  if  such  attention  as  they  might  need  would  have  required 
only  a  short  delay  in  the  departure  of  the  ship,  from  which  no 
serious  injury  could  have  resulted,  it  was  the  duty  of  the  mas- 
ter to  incur  the  delay ;  but  that,  if  an  accident  happened  to  the 
ship  whilst  upon  her  voyage,  it  was  not  the  duty  of  the  master 
to  seek  a  port  or  to  suspend  his  voyage  in  order  to  give  such  at- 
tention to  the  goods.  But  the  carrier  was  held  liable,  because, 
being  in  port  and  awaiting  repairs,  he  failed  to  dry  the  goods, 
although  it  might  have  required  their  being  unloaded  from  the 
ship.^ 

Sec.  649.  (§327.)  Preference  may  be  given  to  perishable 
goods  already  received.— As  between  different  shippers,  the 
carrier,  as  we  have  seen,  cannot  give  preferences  or  show  favors 

8.  steamboat  Lynx  r.  King,  12  Q.  B.  ;U6;  s.  c.  (Exch.  Ch.)  L.  R. 
Mo.  272.  7_  Q.   B.  225. 

9.  Notara  v.  Henderson,  L.  R.  5 
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in  the  order  in  which  the  goods  accepted  by  him  shall  be  carried. 
But  it  has  been  held  that,  if  he  has  accepted  more  freight  than 
he  can  immediately  forward  with  the  means  of  transportation 
at  his  command,  and  that  therefore  a  portion  of  it  must  be  de- 
layed, and  that  it  consists  of  two  kinds,  one  perishable  and  the 
other  not,  he  should  give  the  preference  to  that  which  is  perish- 
able. Such  goods  are  said  to  require  more  care  and  attention 
than  those  which  are  hot  perishable,  and  if  either  must  be  de- 
layed, it  should  be  those  of  the  latter  description.  The  carrier 
has  therefore  been  held  excusable  for  making  the  discrimina- 
tion,!*^  and  not  liable  for  the  consequent  damages,  when  the 
safety  of  the  goods  of  a  perishable  nature  required  it.^^  And  in 
The  Michigan  Central  Railroad  v.  BurroW'S,^^  [^  ^^g  j^eld  that 
the  giving  the  preference  to  goods  for  the  relief  of  the  sufferers 
by  the  great  Chicago  fire  was  not  such  a  discrimination  against 
the  shippers  of  other  freight  as  to  make  the  carrier  liable  for 
negligence  in  not  forwarding  freight  in  the  order  in  which  it 
was  received.  All  general  rules,  it  was  said,  must  yield  to  a 
great  public  necessity. 

Sec.  650.  (§327a.)  So  preference  may  be  given  to  pres- 
ervation of  life. — So  it  is  clear  that  considerations  of  the  safe- 
ty of  human  life  must,  in  an  emergency,  prevail  over  those  de- 
manding the  protection  of  property.  An  interesting  illustra- 
tion of  this  is  found  in  a  case  in  Pennsylvania.^  =^  There  it  ap- 
peared that  three  car-loads  of  household  goods  had  been  trans- 
ported over  the  railroad  until  they  reached  a  small  station  where 
they  were  to  be  transferred  to  a  branch  line  for  the  point  of 
destination.  The  cars  reached  this  station  at  half-past  eleven 
in  the  morning,  but  as  the  train  on  the  branch  line  did  not  leave 
till  afternoon,  the  cars  were  run  onto  a  siding  in  the  usual  way 

10.  Peet  V.  Railroad,  20  Wis.  Cent.  R.  R.  v.  Burrows,  33  Mich. 
594;  Great  Western  R.  R.  v.  Burns,  6;  McAndrew  v.  Whitlock,  52  N. 
60  111.  284.  Y.   40. 

11.  Tierney  v.  Railroad,  10  Hun,        12.  Supra. 

569,  affirmed,  76  N.  Y.   305;    Mar-        13.  Pennsylvania    R,    R.    Co.    v. 
shall    V.    Railroad,    45    Barb.    502,    Fries,  87  Pa.  St.  234. 
affirmed,   43   N.  Y.   660;    Michigan 
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to  await  the  departure  of  the  latter  train.  For  several  days 
previous  forest  fires  had  been  raging  in  the  woods  in  this  vicin- 
ity, but  had  been  so  far  subdued  that  no  special  anxiety  was 
felt  for  the  safety  of  the  town.  Between  twelve  and  one  o'clock, 
however,  the  wind  sprang  up,  which  rapidly  increased  into  a 
gale,  defying  all  attempts  to  check  it,  and  destroying  the  town 
and  most  of  the  property  of  its  citizens  in  about  two  hours.  The 
railroad  company  lost  nearly  all  its  property,  its  depot  and  a 
large  number  of  cars.  The  cars  in  question  were  burned  on  the 
siding,  though  an  attempt  was  made  to  get  them  out  which  was 
prevented  by  the  heat  and  smoke.  An  action  was  brought  to 
charge  the  company  with  the  value  of  the  household  goods. 
"The  only  point  seriously  pressed,"  said  the  court,  "was  that 
the  company  were  guilty  of  negligence  in  not  getting  the  cars 
off  after  the  fire  commenced.  Upon  this  point  there  w'as  at  most 
but  a  scintilla  of  proof.  Negligence  is  the  absence  of  care  ac- 
cording to  the  circumstances.  The  circumstances  here,  as  has 
already  been  said,  are  unusual.  The  company  was  not  bound  to 
have  an  extraordinary  force  on  hand,  for  they  had  no  reason  to 
anticipate  such  a  disaster.  It  is  too  much  to  expect  every  man 
to  act  with  coolness  and  judgment  in  the  midst  of  such  an  ap- 
palling scene.  It  is  clear,  however,  that  the  employees  of  the 
company  did  all  that  could  be  reasonably  expected  of  them  to 
save  life  and  property.  A  portion  of  their  time  was  employed 
in  aiding  women  and  children  to  escape.  A  large  number  were 
taken  in  the  cars  to  a  place  of  safety.  Had  they  turned  their 
entire  attention  to  plaintiff's  property,  neglected  all  other  duties, 
and  left  helpless  women  and  children  to  their  fate,  it  is  just 
possible  they  might  have  succeeded  in  getting  the  three  cars  off 
the  siding.  They  were  not  obliged,  however,  to  sacrifice  every 
feeling  of  humanity  to  the  preservation  of  plaintiff's  propertj^ 
and  had  they  done  so  the  evidence  does  not  show  that  it  would 
have  been  successful.  Had  the  company  preserved  its  own 
property  at  the  expense  of  plaintiff's,  there  would  have  been 
more  reason  to  charge  them  with  negligence." 

Sec.  651.     (§328.)     Time  within  which  the  goods  must  be 
earned.— As  to  the  time  within  which  the  carrier  is  bound 
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to  complete  the  transportation  of  the  goods  when  no  time  is  ex- 
pressly agreed  upon,  the  rule  cannot  be  more  satisfactorily  laid 
down  than  that  it  must  be  done  with  all  convenient  dispatch, 
with  such  suitable  and  sufficient  means  as  he  is  required  to 
provide  for  his  business,  which  is  commonly  defined  as  a  reason- 
able time.^  ^  This  duty  to  deliver  within  a  reasonable  time  is  one 
engrafted  by  the  law  upon  the  principal  contract,  which  is  to 
carry  safely.^  ^  But  as  to  this  implied  contract  or  duty,  his  re- 
sponsibility is  only  that  of  an  ordinary  bailee  for  hire,  and  if 
he  fail  in  the  performance  of  it,  he  becomes  liable  for  only  such 
damages  as  the  bailor  may  have  suffered  by  his  negligence.  Al- 
though he  may  have  delayed  the  carriage  for  an  unreasonable 


14.  Cincinnati  R'y  Co.  v.  Case, 
122  Ind.  310;  Hewett  v.  R'y  Co., 
6.3  Iowa,  611;  McGraw  v.  Railroad 
Co.,  18  W.  Va.  .361;  Vicksburg,  etc. 
R.  Co.  r.  Ragsdale,  46  Miss.  458; 
Denny  i\  Railroad  Co.,  13  Gray, 
481;  Philadelphia,  etc.,  R.  Co.  v. 
Lehman,  56  Md.  209;  Mina  v. 
Steamship  Co.,  23  Fed.  Rep.  915; 
The  Prussia,  100  Fed.  484;  Rail- 
road Co.  V.  Berry,  116  Ga.  19,  42  S. 
E.  Rep.  371,  citing  Hutch,  on 
Carr. ;  Denman  r.  Railroad  Co.,  52 
Neb.  140,  71  N.  W.  Rep.  967;  Rail- 
road Co.  V.  O'Donnell,  49  Ohio  St. 
489,  32  N.  E.  Rep.  476,  21  L.  R.  A. 
117,  34  Am.  St.  Rep.  579;  Railway 
Co.  V.  Porter,  25  Tex.  Civ.  App. 
491,  61  S.  W.  Rep.  343;  Railway 
Co.  V.  Josey,  6  Tex.  Ct.  Rep.  472, 
7]  S.  W.  Rep.  606;  Railroad  Co.  v. 
Young,  6  Tex.  Ct.  Rep.  508,  72  S. 
W.  Rep.  68;  Railway  Co.  v.  Seattle 
(Tex.  Civ.  App.),  88  S.  W.  Rep. 
367;  Ryand  &  Rankin  v.  Railway 
Co.,  55  W.  Va.  181,  46  S.  E.  Rep. 
923,  citing  Hutch,  on  Carr. 

The  brother  of  a  deceased  per- 
son, who  undertakes  to  pay  for  the 
transportation  of  his  body  from 
the  place  of  his  death  to  that  of 


his  burial,  has  such  an  interest  in 
the  dead  body  as  entitles  him  to 
damages  for  an  injury  to  it  by  the 
negligent  delay  of  the  carrier 
while  transporting  it  for  hire,  and 
he  may  recoup  such  damages  when 
sued  by  the  company  to  recover 
for  such  transportation.  Beam  v. 
Railway  Co.,  97  111.  App.  24. 

Mere  ru^h  of  business  is  no  ex- 
cuse for  a  failure  to  transport  cat- 
tle with  reasonable  dispatch. 
Texas,  etc.,  R'y  Co.  v.  Felker,  — 
Tex.  Civ.  App.  — ,  90  S.  W.  Rep. 
530. 

15.  Fact  that  goods  are  received 
on  Sunday  does  not  relieve  carrier 
from  duty  to  transport  with  rea- 
sonable dispatch.  Philadelphia, 
etc.  R.  r.  Lehman,  56  Md.  209. 

Notwithstanding  mere  delay  is 
not  evidence  of  negligence  in  trans- 
portation (Stanard  Milling  Co.  v. 
Transit  Co.,  122  Mo.  275,  276,  26 
S.  W.  704),  yet,  where  the  fact  of 
delay  is  supplemented  by  evidence 
of  the  cause,  it  may  show  that  it 
was  negligence.  Wright  v.  Rail- 
way Co.,  —  Mo.  App.  — ,  94  S.  W. 
Rep.  555. 
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length  of  time,  the  bailor  is  still  bound  to  receive  the  goods,  when 
tendered,  where  the  delivery  is  required  to  be  made,  and  cannot 
refuse  them  and  hold  the  carrier  liable  for  their  value.  And 
though  the  carrier  may  delay  ever  so  long,  the  owner  cannot 
charge  him  with  a  conversion,  or  for  value  of  the  goods,  if  they 
are  safely  kept,  unless  they  have  been  demanded  of  the  carrier 
and  their  delivery  refused.  But  if  by  the  unreasonable  delay 
they  have  deteriorated  or  their  market  value  has  fallen,  or  they 
arrived  too  late  for  the  market,  he  may  hold  him  liable  for  the 
damages.^ *^    And  in  an  action  to  recover  such  damages,  he  may 


16.  Scovill  V.  Griffith,  2  Ker.  509 ; 
Davis  V.  Garett,  6  Bing.  716;  Ellis 
V.  Turner,  8  T.  R.  531;  Story  on 
Bail.  §  509;  Hackett  v.  Railroad, 
35  N.  H.  390;  Hawkins  v.  Hoffman, 
6  Hill,  586;  Railway  Co.  v.  Bryan 
(Tex.  Civ.  App.),  28  S.  W.  Rep.  98; 
Railway  Co.  v.  Tyler  (Tex.  Civ. 
App.),  81  S.  W.  Rep.  826. 

Mere  failure  to  deliver,  or  to  re- 
turn on  demand,  because  of  loss, 
does  not  constitute  a  conversion. 
Goldbowitz  V.  Metropolitan  Ex- 
press Co.,  91  N.  Y.  Supp.  318. 

"Unless  there  is  an  absolute  de- 
nial by  the  defendant  of  plaintiff's 
right  to  a  return  of  the  goods,  or 
the  excuses  for  non-delivery  are 
unreasonable,  inconsistent,  or 
made  in  bad  faith,  there  can  be  no 
conversion  by  a  common  carrier, 
even  upon  clear  proof  of  demand 
and  failure  to  deliver."  Rubin  v. 
Wells  Fargo  Express  Co.,  85  N.  Y. 
Supp.  1108. 

Where  property  in  the  hands  of 
a  common  carrier  is  not  delivered 
within  a  reasonable  time  after  it 
has  reached  its  destination,  the 
carrier,  in  the  absence  of  any  legal 
exemption  and  after  demand  has 
been  made  and  delivery  refused,  is 
liable  for  a  conversion  of  the  prop- 
erty.    The  consignee,   under  such 


circumstances,  may  elect  to  waive 
all  title  to  the  property  and  sue 
for  the  conversion,  and  after  he 
has  done  do,  a  subsequent  tender 
by  the  carrier  will  not  be  avail- 
able to  it  as  a  defense;  the  title 
to  the  property  then  being  in  the 
carrier,  it  is  not  subject  to  an  at- 
tachment at  the  suit  of  a  creditor 
of  the  consignee.  Hamilton  v. 
Railway  Co.,  103  Iowa,  325,  72  N. 
W.  Rep.  536. 

A  carrier  of  summer  goods  de- 
livered to  it  on  July  10  and  not 
delivered  by  it  in  New  York  'until 
August  8,  when  the  season  for  the 
sale  of  them  is  over,  is  liable  for 
the  full  value  of  the  goods  if  they 
have  become  worthless  from  negli- 
gent exposure  to  moisture.  Bau- 
man  v.  Railroad  Co.,  71  N.  Y.  S. 
632,  35  Misc.  223. 

A  delay  in  the  shipment  of  stock 
from  Thursday  to  Wednesday  of 
the  following  week,  due  to  the 
failure  of  the  carrier  to  take  the 
loaded  car  forward  in  time  for 
Friday's  market,  is  unreasonable. 
Railroad  Co.  v.  Simmons,  49  111. 
App.  443. 

A  delay  from  Friday  at  6  P.  M. 
to  Saturday  at  4  A.  M.,  by  which 
goods  arrived  too  late  for  Satur- 
day's    market,     is     unreasonable. 
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recover  for  any  reasonable  expense  to  which  he  has  been  put 
by  the  delay.^'^  But  where  the  carrier  has  been  guilty  of  a  neg- 
ligent delay,  he  cannot  be  held  responsible  for  damages  occa- 
sioned by  the  delay  of  the  shipper  in  unloading  the  goods  at 
their  destination,  although  such  delay  would  not  have  occurred 
but  for  the  carrier's  former  delay .^^ 

So  a  mere  delay  in  transportation,  when  no  demand  for  the 
return  of  the  goods  has  been  made,  will  not  constitute  such  a 
wrongful  detention  as  will  sustain  an  action  of  replevin.  There 
would  be  lacking  in  such  a  case  the  element  essential  to  replevin 
of  either  a  taking  or  a  wrongful  detention  upon  demand.^^ 

Sec.  652.     (§  329.)     Same  subject — What  time  reasonable. — 

What  is  a  reasonable  time  must  be  determined  by  the  length  of 
the  journey,  the  mode  of  conveyance,  the  weather,  the  state  of 
the  roads,  the  season  of  the  year,  the  nature  of  the  goods,  the 
amount  of  business,  if  from  any  cause  there  should  be  an  un- 
usual temporary  influx  of  freight,  and  any  other  circumstance 
which  may  properly  be  taken  into  consideration  by  a  jury  in 
finding  whether  the  carrier  has  been  guilty  of  unnecessary  and 
improper  delay;  for  the  question  must  always  be  one  of  fact. 
What  might  have  been  considered  extraordinary  expedition  in 
the  carriage  between  two  places  at  one  time  might,  by  a  change 
in  the  mode  of  conveyance,  be  regarded  at  another  time  inex- 
cusable delay.  The  same  distance,  bj^  one  mode  of  carriage, 
may,  in  one  case,  be  traversed  in  an  hour,  which  would  require 
a  day  by  another.  The  same  route  may  be  liable  to  hourly  ob- 
structions and  delays  at  one  season,  which  would  not  be  encoun- 

Cincinnati    R'y    Co.    v.    Case,    122  &  N.  40S;  Bodley  v.  Reynolds,  8  Q. 

Ind.  310.     See,  also,  Philadelphia,  B.  779;  Beckwith  v.  Frisbie,  32  Vt. 

etc.  R.  Co.  V.  Lehman,  56  Md.  209.  559;   Railroad  Co.  v.  O'Donnell,  49 

The  first  of  two  connecting  car-  Ohio  St.  489,  32  N.  E.  Rep.  476, 
riers  is  liable  for  failure  under  a  21  L.  R.  A.  117,  ."^4  Am.  St.  Rep. 
contract  tc  deliver  to  the  succeed-  579;  Railway  Co.  v.  Josey,  6  Tex. 
ing  carrier  within  a  given  time  or  Ct.  Rep.  472,  71  S.  W.  Rep.  606. 
in  time  for  a  particular  market.  18.  Chicago,  etc.  R.  Co.  v.  Chest- 
Fox  V.  Railroad  Co.,  148  Mass.  220;  nut  Bros.,  —  Ky.  — ,  89  S.  W.  Rep. 
Pereira  v.  Railroad  Co.,  66  Cal.  92.  298. 

17.  Black  V.  Baxendale,  1  Exch.        19.  Railroad    Co.    v.    House,    101 

410;   Hamlin  r.  Railroad  Co.,  1  H.  111.  App.  397. 
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tered  at  another.  And  at  sea,  the  vessel  may  be  delayed  by  ad- 
verse winds  and  tempests,  upon  one  voyage,  which  she  might 
not  meet  with  upon  the  next.  Different  carriers  upon  the  same 
route  and  between  the  same  places  may,  according  to  their  pro- 
fessions and  course  of  business,  be  required  to  carry  at  different 
rates  of  speed  and  in  different  times ;  and  even  the  same  carrier, 
upon  the  same  route  and  for  the  same  distances,  may  undertake, 
according  to  his  different  modes  of  conveyance,  to  transport  the 
goods  within  different  periods  of  time.  Different  classes  of 
goods  may  reasonably  require  greater  expedition,  depending 
upon  the  questions  whether  they  are  perishable  or  liable  to  freeze 
or  to  be  affected  by  changes  in  the  weather.  All  such  circum- 
stances and  accidents  are  to  be  taken  into  consideration  in  de- 
ciding upon  the  question  whether  the  carrier  has  been  guilty  of 
an  unreasonable  delay,  and  each  case  must  be  determined  by  its 
own  facts.2<* 

Sec.   653.     (§  330.)     How  far  carrier  responsible  for  un- 
avoidable delay. — But  the  reasons  upon  which  the  extraor- 

20.  Mich.  etc.  R.  R.  Co.  v.  Day,  on  Carr. ;  Cantwell  v.  Express  Co.. 

2U  111.  375;   Broadwell  v.  Butler,  6  58  Ark.  487,  25  S.  W.  Rep.  503. 

McL.  296;   Nudd  v.  Wells,  11  Wis.  The    question    of    what    time    is 

407;    Boner    v.    Steamboat    Co.,    1  reasonable  is  one  of  fact  for  the 

Jones    (N.    C),    211;    Parsons    v.  jury.     Chinn   v.   Railway  Co.,   100 

Hardy,   14  Wend.   215;    Bennett  v.  Mo.  App.  576,  75  S.  W.  Rep.  375; 

Byram,    38    Miss.    17;    Vicksburg,  Bosley  v.  Railroad  Co.,  54  W.  Va. 

etc.  R.  R.  V.  Ragsdale,  46  id.  458;  5G3,  46  S.  E.  Rep.  613,  66  L.  R.  A. 

East  Tenn.  etc.  R.  R.  v.  Nelson,  1  871. 

Cold.     272;     Hand     v.    Baynes,    4  In  the  absence  of  a  special  agree- 

Whart.  204;  Wibert  v.  Railroad,  2  ment  for  carriage,  delay  caused  by 

Ker.    245;    Scovill    v.    Griffith,    id.  an    unusual    temporary    influx    of 

509;    Coffin   v.   Railroad,   64   Barb,  freight    and    the    consequent    in- 

379;  Gerhard  v.  Neese,  36  Tex.  635;  adequacy   of  the  carrier's   loading 

Raphael  v.  Pickford,  5  Man.  &  G.  facilities    is    not    actionable.    Bou- 

551;  Hales  r.  The  Railway,  4  Best  ker  v.   Railroad  Co.,  89   Hun,  202, 

&  Smith,  66;  Briddon  v.  The  Rail-  35  N.  Y.  Supp.  23. 

way,  2S  L.  J.,  Exch.  51,   32  L.  T.  A    railroad    company    receiving 

94;    Hughes    r.    The   Railway,    14  perishable  property  for  transporta- 

Com.  B.  637;  McGraw  r.  Railroad  tion  is  bound  to  forward  it  imme- 

Co.,    18    W.    Va.    361;    Railway    r.  diately  to  its  destination.   Railroad 

Coolidge,  —  Ark.  — ,  83  S.  W.  Rep.  Co.  r.  Coolidge,  —  Ark.  — .  83  S. 

333,  67  L.  R.  A.  555,  citing  Hutch.  W.  Rep.  333,  67  L.  R.  A.  555.   If  it 
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dinary  responsibility  of  the  common  carrier  for  the  safety  of  the 
goods  is  founded  do  not  require  that  the  same  responsibility 
should  be  extended  to  the  time  occupied  in  their  transportation. 
The  danger  of  loss  by  robbery  or  embezzlement  or  theft,  by  col- 
lusion and  fraud  on  his  part,  has  no  application  when  the  mere 
time  of  the  carriage  is  concerned.  "His  first  duty,"  it  is  said, 
"is  to  carry  the  goods  safely,  and  the  secondj  to  deliver  them; 
and  it  would  be  very  hard  to  oblige  a  carrier,  in  case  of  any  ob- 
struction, to  risk  the  safety  of  the  goods  in  order  to  prevent  de- 
lay. His  duty  is  to  deliver  the  goods  within  a  reasonable  time, 
which  is  a  term  implied  by  the  law  in  the  contract  to  deliver ;  as 
Tindal,  C.  J.,  puts  it,  when  he  says,  'the  duty  to  deliver  within 
a  reasonable  time  being  merely  a  term  engrafted  by  legal  impli- 
cation upon  the  promise  or  duty  to  deliver  generally.'  "21     jn 


has  received  the  goods  from  a  con- 
necting carrier  it  will  be  liable  if 
it  detains  them  in  the  cars  in 
which  they  were  received  until 
repairs  ordered  by  its  inspector 
are  made,  during  which  time  the 
goods  spoil.  Cartwright  v.  Rail- 
road, 85  Hun,  517,  33  N.  Y.  Supp. 
147. 

That  goods  shipped  from  New 
York  on  July  2nd  had  not  been 
delivered  down  to  July  10th  in 
Denver  does  not  show  an  unrea- 
sonable delay.  Brooks  v.  Railroad 
Co.,  88  N.  Y.  Supp.  961 

A  carrier  must  transport  live 
stock  with  reasonable  dispatch,  in 
view  of  the  character  of  the  ship- 
ment and  its  liability  to  injury 
from  detention.  Sloop  r.  Railroad 
Co.,  —  Mo.  App.  — ,  84  S.  W.  Rep. 
Ill;  Railway  Co.  v.  Hunt  (Tex. 
Civ.'  App.),  81  S.  W.  Rep.  322. 

Unreasonable  delay  caused  by 
sidetracking  cattle  under  the  pre- 
text of  allowing  other  trains  to 
pass  will  render  the  carrier  liable. 
Douglass   V.   Railroad   Co.,   53  Mo. 


App.  473;  Railroad  Co.  v.  Hobbs, 
14  Ky.  L.  Rep.  766. 

A  carrier  receiving  live  stock 
from  a  connecting  line  is  under  no 
duty  after  receiving  it  to  furnish 
immediate  transportation.  The 
law  requires  only  reasonable  dili- 
gence in  its  forwarding  and  trans- 
portation. Railway  Co,  v.  Kapp 
(Tex.  Civ.  App.),  83  S.  W.  Rep. 
233. 

A  mere  showing  by  a  plaintiff 
of  a  delay  in  the  arrival  of  stock 
will  not  constitute  negligence, 
since  the  delay  may  have  been 
unavoidable,  and  hence  not  negli- 
gent. The  burden  of  proof  to  show 
that  the  delay  was  due  to  negli- 
gence is  on  the  plaintiff.  McCrary 
I'  Railroad  Co.,  109  Mo.  App.  567, 
83  S.  W.  Rep.  82. 

For  delay  in  the  shipment  of 
hogs,  see  Railroad  Co.  v.  Lazarus, 

13  Ky.  L.  Rep.  461.  ' 

For  delay  in  the  shipment  of 
lambs,  see  Railroad  Co.  v.  Smith,' 

14  Ky.  L.  Rep.  814. 

21.  Taylor  v.  Railway  Co.,  L.  R. 
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this  respect,  therefore,  the  common  carrier  stands  upon  the  same 
ground  with  other  bailees,  and  may  excuse  delay  in  the  delivery 
of  the  goods  by  accident  or  misfortune,  although  not  inevitable 
or  produced  by  the  act  of  God.  All  that  can  be  required  of  hira 
in  such  an  emergency  is,  that  he  shall  exercise  due  care  and  dili- 
gence to  guard  against  the  delay,  and  that  if  it  occur  without  his 
fault  or  negligence,  he  shall  omit  no  reasonable  efforts  to  secure 
the  safety  of  the  goods.22 

Sec.  654.     (§  331.)     Same  subject — What  will  excuse  delay. 

— Accordingly,  it  has  been  held  that  when  the  carrier  s  canal- 
boat  was  run  into  by  a  scow,  which  made  it  necessary  for  him  to 
stop  for  repairs,  the  delay  thereby  occasioned  was  excusable  ;23 
or  when  he  was  delayed  by  deep  snow,  which  made  the  road  tem- 
porarily impassable;-^   or  the  washing  away  of  a  bridge  over  a 


1  C.  P.  385.  Same  point,  see  Phila- 
delphia, etc.  R.  R.  Co.  V.  Lehman, 
56  Md.  209;  Express  Co.  v.  Brat- 
ton,  106  111.  App.  563,  citing  Hutch. 
ou  Can-  ;  Railway  Co.  v.  Fraukel 
Bros..  3  .  S.  C.  R.  115,  2  Canadian 
Ry.  Cases,  155. 

Unavoidable  delay  in  the  ship- 
ment of  stock  will  not  be  negli- 
gence. Railway  v.  Stone  &  Has- 
lett,  —  Tenn.  — ,  79  S.  W.  Rep. 
1031. 

22.  But  a  common  carrier  is 
bound  to  provide  engines  of  suf- 
ficient weight  and  power  to  over- 
come the  effects  of  a  heavy  dew, 
and,  if  an  unreasonable  delay  in 
the  transportation  of  persons  or 
property  ensues  from  such  an 
event  as  the  fall  of  a  heavy  dew, 
i'  cannot  shield  itself  from  liabil- 
ity by  the  plea  that  its  default  was 
attributable  to  an  act  of  God.  A 
carrier  must  exercise  enough  dili- 
gence to  overcome  the  effects  of  a 
dew  falling  upon  its  track,  no 
matter  how  heavy  the  precipitation 
may  be.  It  is  only  one  of  those 
46 


ordinary  manifestations  of  the 
power  of  nature  against  the  effects 
of  which  human  foresight  may  and 
should  provide.  Railway  Co.  v. 
Truskett,  104  Fed.  728,  44  C.  C.  A. 
179;  affirmed  in  186  U.  S.  480,  46 
L.  Ed.  1259. 

So  if  a  carrier  accepts  enemies' 
goods  without  the  knowledge  and 
consent  of  the  other  shippers,  it 
is  a  breach  of  duty  towards  them, 
and  such  a  course  is  in  effect  to 
court  detention,  even  though  the 
carrier  has  a  well-founded  hope 
of  being  able  to  give  such  explana- 
tions to  the  authorities  as  will 
avoid  the  condemnation  of  the 
ship.  For  delay  caused  by  such  an 
act  on  the  part  of  the  carrier,  and 
the  consequent  loss  to  other  ship- 
pers, the  carrier  will  be  liable  in 
damages.  Dunn  v.  Donald  Currie 
&  Co.,  (1902)  2  K.  B.  614,  71  L.  J. 
K.  B.  963. 

23.  Parsons  v.  Hardy,  14  Wend. 
215. 

24.  Ballentine  r.  Railroad  Co., 
40   Mo.    491;    Briddon    v.   Railway 
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stream  which  it  was  necessary  for  the  carrier  to  cross,  by  a 
freshet  ;2^  or  a  low  stage  of  water  in  a  navigable  river,  which 
rendered  it  impossible  for  the  carrier  to  proceed  to  the  port  of 
delivery  ;26  or  the  freezing  of  a  canal  or  river  upon  which  the 
carrier  is  to  transport  the  goods  ;2^  or  a  collision  caused  by  the 
negligence  of  another  railroad  company.^s  So  a  railroad  com- 
pany will  be  excusable  for  delay  in  the  delivery  of  goods  when, 
having  running  powers  upon  another  road,  it  is  obstructed  by 
the  negligence  of  the  latter  ;2»  or  where,  its  road  being  in  good 
order,  and  well  equipped,  it  ran  as  many  trains  as  could  be  run 
with  safety,  and  the  delay  was  caused  by  an  unusual  quantity 
of  freight  being  delivered  to  it,  which  was  being  forwarded 
without  preference,  in  the  order  of  its  receipt;-'**^  or  where  a 
part  of  a  railroad  company's  track  running  into  a  city,  which 
was  the  destination  of  the  goods,  had  been  destroyed  by  a  fire, 
which  also  destroyed  a  large  portion  of  the  city  itself,  and 
caused  an  unprecedented  press  of  business  j^i  or  where  atmos- 
pheric conditions  rendered  the  telegraph  wires  by  which  the 
trains  were  directed  in  their  movements  unavailable,  causing  a 

Co.,  28  L.  J.  Exch.  51,  32  L.  T.  94;  the   contract,   and   if   he   does   not 

Palmer   v.   Railroad   Co.,   101   Cal.  use  that  diligence  which  is  requis- 

187,   35  Pac.  Rep.   630.  ite    under    the    circumstances,    he 

25.  Railroad  Co.  v.  Ragsdale,  46  will  be  liable  in  damages.    Spann 
Miss.  458.  V.    Transportation    Co.,    11    Misc. 

26.  Bennett  v.   Byram,   38   Miss.  680,  33  N.  Y.  Supp.  566. 

17;  Silver  v.  Hale,  2  Mo.  App.  557.        28.  Conger    v.    Railroad    Co.,    6 

27.  Bowman  v.  Teall,  23  Wend.    Duer,  375. 

306;    Beckwith   v.   Frisbie,    32   Vt.  29.  Livingston  v.  Railroad  Co.,  5 

559;  Railway  Co.  v.  Peale,  Peacock  Hun,  562;   Taylor  v.  Railroad  Co., 

&  Kerr,  135  Fed,  606,  L.  R.  1  C.  P.   385. 

But  the  carrier  must  justify  his  30.  Wibert    v.    Railroad    Co.,    2 

delay  by  proof  of  conditions  which  Ker.  245,     "Where  the  delay  arose 

bring  him  within  the  protection  of  from  an  unusual  press  of  business 

the   rule   invoked,   and   upon   him  which   could   not  reasonably   have 

rests    the    burden    of    establishing  been  anticipated,  it  was  held  that 

the  sufficiency  of  his  excuse.    Thus  the  carrier  was  not  liable.     Maul- 

a  contract  by  the  owner  of  a  canal  din  v.  Railway  Co.,  —  S.  Car.  — , 

boat  to  carry  goods  shortly  before  52  S.  E.  Rep.  677. 

the  time  that  the  canal  may  be  ex-  31.  Railroad  Co,  v.  Burrows,  33 

pected   to   freeze   requires   him   to  Mich,  6. 
make   a   special   effort  to   perform 
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delay  in  the  shipment  of  freight;^-  or  where  washouts  were 
caused  en  its  tracks  by  unprecedented  floods.^^ 

Sec.  655.     (§332.)     Same  subject — Other  illustrations. — So 

where  the  carrier's  line  was  to  Philadelphia  by  rail,  and  thence 
to  Boston  by  water,  and,  having  carried  the  goods  to  the  former 
place,  but  owing  to  obstructions  in  the  river  from  ice  it  could 
not  forward  them  for  the  time  being  by  its  own  line,  it  wa^s 
held  that  it  was  not  required  by  its  duty  as  carrier  to  send  them 
on  to  destination  by  railroad,  though  that  might  have  been  done, 
especially  as  sending  them  in  that  way  would  have  been  very 
expensive.  It  was,  therefore,  held  justified  in  detaining  the 
goods  until  the  obstruction  should  be  removed.  A  carrier,  it 
was  said,  is  not  bound  to  use  any  extraordinary  exertions,  nor  to 
incur  heavj^  expense,  in  order  to  hasten  the  carriage  of  the 
goods.  All  that  can  be  required  in  that  regard  is  reasonable  dili- 
gence.2'*  And  where  a  vessel  lying  in  port  had  taken  on  freight 
for  another  port,  the  usual  route  to  which  was  through  Long 
Island  Sound,  but  the  passage  in  that  direction  being  obstructed 
by  ice,  the  master  took  the  open-sea  route,  and,  encountering  a 
storm,  the  goods  were  lost,  it  was  held  that  he  should  have  de- 
layed his  voyage  until  the  obstruction  was  removed,  the  delay 
which  would  thereby  have  been  occasioned  having  been  a  matter 
of  mere  secondary  consideration  to  that  of  the  safety  of  the 
goods;  and  the  owners  of  the  vessel  were  held  liable  for  the 
value  of  the  goods,  because  he  had  ventured  to  make  the  voyage 
by  the  more  dangerous  route,  instead  of  delaying  it  until  the 
customary  and  safer  route  became  practicable.  But,  it  was 
said,  that  if  he  had  encountered  the  difficulty  while  in  transitu, 
then  a  necessity  would  have  been  put  upon  him  of  exercising  a 
sound  discretion,  and  of  adopting  the  course  which  prudence 
would  have  suggested.^ ^  So  an  embargo  operates  as  a  temporary 
restraint,  which  only  suspends  the  time  of  the  performance  of 

32.  Railway    Co.    v.    Haynes,    3    Miss.  46,  32  So.  Rep.  912. 

Tex.  Civ.  App.  20,  21  S.  W.  Rep.  34.  Empire  Trans.  Co.  r.  Wal 
622.  lace,   <)S    Penn.    St.    302. 

33.  Burnham  v.  Railway  Co.,  81        35.  Crosby  v.  Fitch,  12  Conn.  410 
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the  contract  of  affreightment,  and  obliges  the  carrier  to  delay 
his  voyage  until  its  removal.36 

Sec.  656.  (§333.)  Same  subject — Circumstances  may  make 
delay  a  duty. — Such  occurrences  may  not  only  be  relied  upon 
by  the  carrier  as  an  adequate  defense  against  the  charge  of  un- 
reasonable delay,  but  they  make  delay  on  his  part  a  positive 
duty.  For  if,  in  an  attempt  to  hasten  the  carriage  of  the  goods, 
he  should  expose  them  to  danger,  which  by  a  temporary  delay 
might  have  been  avoided,  and  they  should  thereby  be  lost,  he 
would  be  justly  chargeable  with  negligence.  In  an  emergency 
of  this  kind  it  is  therefore  incumbent  upon  him  to  exercise  dis- 
cretion. A  reasonable  degree  of  foresight  is  required  of  him  in 
anticipating  the  difficulty,  and  skill  and  prudence  in  avoiding 
it  when  it  is  possible  to  do  so ;  but  when  it  has  become  unavoid- 
able the  duty  is  no  less  urgent  to  suspend  his  journey  until  the 
danger  has  passed.  While  it  is  his  duty  to  convey  the  goods  by 
the  ordinary  route  and  without  unnecessary  delay,  both  these 
duties  may  be  obviated  by  the  circumstances,  and  where  either 
delay  or  deviation  is  necessary  for  the  safety  of  the  goods,  it 
will  be  held  to  have  been  a  part  of  the  primary  duty  of  the  car- 
rier .^^  And  if,  owing  to  some  obstruction  upon  the  route,  the 
carrier  is  unable  to  forward  the  goods,  he  cannot,  of  his  own 
accord,  where  the  safety  of  the  goods  does  not  require  it,  under- 
take to  send  them  forward  over  another  route  for  the  purpose 
merely  of  obviating  a  delay.  His  duty  under  such  circum- 
stances is  to  communicate  with  the  shipper  and  obtain  instruc- 
tions as  to  their  disposition,  and  for  a  failure  to  do  so,  he  will 
be  liable  for  such  damages  as  result  from  his  wrongful  act.^® 

Sec.  657.  (§334.)  Same  subject — Delay  from  strikes  or 
riots. — But  while  circumstances  which  can  be  referred  neither 
to  the  act  of  God  nor  of  the  public  enemy,  even  though  they 

36.  Hadley  v.  Clarke,  8  T.  R.  See,  also,  International,  etc.,  Ry. 
259;  McBride  v.  Ins.  Co.,  5  Johns.  Co.  v.  Wentworth,  8  Tex.  Civ.  App. 
299;    Palmer   v.    Lorillard,    16    id.     5,  27  S.  W.  Rep.  680. 

348.  38.  Fisher    v.    Railroad    Co.,    99 

37.  Crosby  v.  Fitch,  12  Conn.  Me.  338,  59  Atl.  Rep.  532,  105  Am. 
410;  Davis  v.  Garrett,  6  Bing.  716.     St.  Rep.  283,  68  L.  R.  A.  390. 
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may  be  produced  by  the  negligence  or  the  fault  of  third  per- 
sons, may  excuse  delay  in  the  carriage  of  the  goods,  no  such 
excuse  will  avail  the  carrier  if  the  delay  has  been  occasioned  by 
the  agency  of  himself  or  his  servants.  Where  a  railroad  com- 
pany was  sued  for  delay  in  the  carriage  of  goods,  the  defense 
set  up  was  the  refusal  of  a  large  number  of  the  defendant's  en- 
gineers to  work  on  account  of  their  dissatisfaction  with  a  new 
regulation  of  the  company .^^  "The  position,"  said  the  court, 
"that  the  defendants  are  not  responsible,  because  the  miscon- 
duct of  their  servants  was  wilful  and  not  negligent,  cannot  be 
sustained.  The  action  is  not  brought  on  account  of  any  injury 
done  to  the  property  by  the  engineers,  but  for  an  alleged  non- 
performance of  a  duty  which  the  defendants  owed  to  the  owner 
of  the  property.  If  their  inability  to  perform  was  occasioned  by 
the  default  of  persons  for  whose  conduct  they  are  responsible, 
they  must  answer  for  the  consequences  without  regard  to  the  mo- 
tives of  those  persons.  In  the  common  case  of  a  contract  for 
services,  as  for  building  a  house,  which  the  builder  had  been 
unable  to  perform  because  his  workmen  had  abandoned  his 
service,  proof  that  their  conduct  was  wilful  and  every  way  un- 
justifiable would  not  give  the  party  injured  an  action  against 
them,  nor  would  it  excuse  the  party  who  had  made  the  contract. 
A  similar  point  was  taken  in  Weed  v.  The  Panama  Railroad 
Company,'*^  where  misconduct  of  the  defendants'  servants  in 
detaining  a  train  of  cars  was  active,  but  it  was  held  not  to  fur- 
nish any  answer  for  the  detention.  ...  In  the  present  case 
the  excuse  arises  wholly  out  of  the  misconduct  of  the  defend- 
ants' servants  who  wrongfully  refused  to  perform  their  duty, 
and  thus  deprived  the  defendants,  for  the  time,  of  the  ability  to 
send  forward  the  property;  and  the  question  is,  whether  the 
defendants'  case  can  be  separated  from  that  of  the  engineers, 
so  that  it  can  be  held  that  though  the  latter  were  culpable,  their 
employers,  the  defendants,  were  without  fault  and  consequently 

39.  Blackstock    r.    Railroad    Co.,        40.  17  N.  Y.  362. 
20  N.  Y.  48,  75  Am.  Dec.  372. 
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not  responsible  to  the  plaintiff.  .  .  .  The  maxim  in  such  cases 
is  respondeat  superior.' ^^^ 

While  this  is  true,  however,  yet  where  former  employees  have 
"struck,"  have  repudiated  their  contract  of  service,  severed 
their  relation  as  servants  and  assumed  toward  their  former  em- 
ployer an  attitude  of  active  hostility,  they  can  no  longer  be  re- 
garded as  servants  within  this  rule,  and  if  the  carrier  has  other 
servants  ready  and  willing  to  perform  who  are  prevented  from 
doing  so  by  the  "strikers,"  the  carrier  will  not  be  responsible 
for  a  delay  thereby  occasioned  though  the  "strike"  was  planned 
while  the  "strikers"  were  on  duty.^- 

So  the  fact  that  the  carrier  has  recently  reduced  the  wages  of 
his  employees  will  not  justify  or  excuse  a  mob,  composed  of  in- 
discriminate persons,  in  delaying  the  goods  nor  render  the  car- 
rier liable  for  such  delay.^^ 

Neither  is  the  carrier  liable,  if  not  himself  in  fault,  for  de- 
lays caused  by  rioters.^^ 

Sec.  658.  (§335.)  Carrier  must  complete  carriage  when 
cause  of  delay  rumored. — Obstructions   and  accidents,   how- 

41.  story  on  Agency,  §  308;  a  mob  or  strike  might  be  a  suf- 
Denny  v.  The  Manhattan  Co.,  2  ficient  defense,  it  would  seem  that 
Denio,  115;  s.  c.  in  error,  5  id.  it  ought  to  be  made  to  appear  that 
639;  Blackstock  v.  Railroad,  20  N.  the  mob  or  strike  existed  without 
Y.  48;  Read  v.  Railroad,  60  Mo.  the  fault  of  the  defendant,  and 
199;  Pittsburgh,  etc.  R.  Co.  v.  the  facts  should  be  stated  so  that 
Hazen,  84  111.  36.  the    court    may     determine    from 

42.  Geismer  v.  Railroad  Co.,  102  them  whether  the  mob  or  strike 
N.  Y.  563,  55  Am.  Rep.  847;  Haas  was  such  as  occasioned  an  un- 
V.  Railroad  Co.,  81  Ga.  792;  Rail-  avoidable  delay."  Railroad  v. 
road  Co.  v.  Georgia  Fruit  &  Vege-  Bell,  13  Ky.  L.  Rep.  393. 

table  Exchange,  91  Ga.  389,   17  S.  The   shipper  should   receive  no- 

E.  Rep.  904;   Railroad  Co.  v.  Tis-  tice  from  the  carrier  of  the  delay 

dale,  74  Tex.  8,  11  S.  W.  Rep.  900;  Alabama,  etc.,  R.  Co.  v.  Brichetto 

Railroad  Co.  v.  Hollowell,  65  Ind.  72  Miss.  491. 

188;    Railway    Co.    v.    Bennett,    89  43.  Pittsburgh,  etc.  R.  Co.  r.  Hoi 

Ind.  457;   Railway  Co.  v.  Johnson  lowell,    65    Ind.    ISS;    Lake   Shore 

(Tex,    Civ.    App.),    15    S.   W.   Rep.  etc.  R'y  Co.  r.  Bennett,  89  Ind.  457 

121;  Little  v.  Fargo,  43  Hun,  233;  44.  Gulf,  etc.  R'y  Co.  v.  Levi,  76 

Bartlett   v.    Railway    Co.,    94    Ind.  Tex.  337,  13  S.  W.  Rep.  191   (over 

281.  ruling  12  S.  W.  Rep.   677);    Bart 

"Though  the  delay  occasioned  by  lett  v.  Railway  Co.,  94  Ind.  281 
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ever,  which  will  excuse  delay  in  the  carriage  of  the  goods,  do  not 
put  an  end  to  the  contract  to  carry.  The  utmost  indulgence  the 
carrier  can  claim  from  them  is  delay  beyond  what  would  other- 
wise have  been  a  reasonable  time  for  their  carriage  and  delivery 
to  the  consignee.  As  soon  as  the  impediment  to  their  transpor- 
tation is  removed,  he  must  proceed  with  them,  and  complete 
the  performance  of  his  contract  without  further  delay.  In  the 
meantime,  he  must  exercise  care  and  diligence  in  taking  care  of 
the  goods,  and  may,  if  it  should  be  necessary  for  their  preserva- 
tion, unload  and  store  them.^"^ 

The  burden  of  proof  is  on  the  carrier  to  show  that  he  exer- 
cised due  care  to  transport  the  goods  within  a  reasonable  time 
after  the  impediment  was  removed,  and  the  question  as  to  what 
was  a  reasonable  time  is  for  the  jury.^^ 

Sec.  659.  (§336.)  Same  subject. — A  remarkable  instance 
of  the  application  of  this  law  to  the  case  of  the  carrier  is  fur- 
nished by  the  case  of  Hadley  r.  Clarke.^ ^  A  vessel  had  taken  a 
cargo  on  board,  under  a  contract  to  deliver  at  a  foreign  port. 
Before  she  sailed  for  the  port  of ''destination,  an  embargo  was 
laid  upon  all  ships  bound  to  that  port,  in  consequence  of  which 
she  was  obliged  to  suspend  her  voyage.  She  retained  the  cargo 
on  board  for  two  years,  and  the  embargo  not  having  been  taken 
off,  she  then  unloaded  it.  Two  months  afterwards  the  embargo 
was  removed,  and  the  owner  of  the  cargo  sued  the  carrier  for  a 
breach  of  contract  in  not  carrying  the  goods.  The  court  of 
king's  bench,  at  the  head  of  which  was  Lord  Kenyon,  held  that 
both  parties  were  innocent,  and  that  whatever  their  decision 
might  be,  one  of  them  must  suffer;  and  that  neither  being  in 
fault,  the  case  must  be  determined  upon  strict  principles  of  law. 

45.  Bowman  r.   Teall,  23  Wend.  476,   21   L.  R.  A.   117,  34  Am.   St. 

306;  Vicksburg,  etc.  R.  R.  r.  Rags-  Rep,    579;    Railroad   Co.    v.   Lewis 

dale.  46  Miss.  458;   Bennett  v.  By-  (Tex.   Civ.   App.),   23   S.  W.  Rep. 

ram.  38  id.  17;    Lowe  v.  Moss.  12  323,  citing  Hutch,   on  Carr.    (live 

111.  477;  Evans  r.  Hutton,  5  Scott  stock). 

N.   R.   670;    Spann   v.   Transporta-  46.  Burnham  v.  Railroad  Co.,  81 

tion   Co..   33   N.   Y.    Supp.   566,   11  Miss.  46,  32  So.  Rep.  912. 

Misc.   680;    Railroad  Co.   v.  O'Don-  47.  8  T.  R.  259. 
nell.  49  Ohio  St.  489,  32  N.  E.  Rep. 
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The  embargo,  it  was  admitted,  was  a  legal  interruption  of  the 
voyage,  but  it  was  held  that  it  was  only  a  suspension  of  the  con- 
tract, and  that  when  that  suspension  ceased  the  liability  to  per- 
form was  revived,  and  that  the  defendant,  having  engaged  to 
convey,  the  dangers  of  the  seas  only  excepted,  he  could  set  up  no 
other  excuse. 

Sec.  660.  (§337.)  Power  of  the  owner  of  the  goods  to 
chang-e  their  destination — Liability  for  freight. — So  long  as  the 
goods  remain  the  property  of  the  bailor,  he  may  countermand 
any  directions  he  may  have  given  as  to  their  consignment,  and 
may  at  any  time  during  the  transit  require  of  the  carrier  their 
redelivery  to  himself;  and  if  such  redelivery  can  be  made  with- 
out too  much  inconvenience  or  expense  to  the  carrier,  he  will  be 
bound  to  make  it.  "A  carrier  is  employed  as  bailee  of  a  per- 
son's goods  for  the  purpose  of  obeying  his  directions  respecting 
them,  and  the  owner  is  entitled  to  receive  them  back  at  any 
period  of  the  journey  when  they  can  be  got  at.  To  say  that  a 
carrier  is  bound  to  deliver  goods  according  to  the  owner's  first 
directions  is  a  proposition  wholly  unsupported  either  by  law  or 
common  sense.  I  can  well  understand  the  case  of  goods  being 
placed  in  such  a  position  that  they  cannot  easily  be  got  at,  though 
it  is  usually  otherwise."'*^  But  if  the  goods  are  demanded  by 
the  owner  during  the  transit,  when  the  carrier  is  willing  and 
able  to  fulfill  the  contract  on  his  part,  the  latter  will  be  entitled 
to  his  full  freight  for  the  whole  distance  to  the  destination  to 

48.  Per  Martin,  B.,  in   Scothorn  sion  cannot  add  to  the  burdens  of 

V.  Railway  Co.,  8  Exch.  341;  Mich,  the    carrier,    or    require    it   to    do 

etc.    R.    R.    V.    Day,    20    111.    375;  more  than  comply  with  a  proper 

Steidl  V.  Railroad,  —  Minn.  — ,  103  and    legal    demand    therefor;    and 

N.  W.  Rep.   701,   citing  Hutch,  on  the  carrier  will  not  be  obliged  to 

Carr.;    Sharp    i\    Clark,    13    Utah,  heed  such  a  demand  unless  some 

ZIO,  45  Pac.  Rep.  566,  citing  Hutch,  evidence  of  the  right  of  the  party 

on  Carr.  making  it  is  furnished  before  the 

The  owner  of  goods  being  trans-  goods    reach    the    stopping    point 

ported   by   a   common   carrier  has  from  which  a  diversion  is  sought, 

the  right  to  have  his  consignment,  Ryan  v.  Railway  Co.,  90  Minn.  12, 

while   in   transit,   diverted   at  any  9.')  N.  W.   Rep.   758,  citing  Hutch, 

intermediate  point  through  which  on  Carr. 
it  passes;  but  such  right  of  diver- 
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which  they  were  originally  directed,  and  any  expense  he  may 
be  put  to  in  unloading.^'^  If  this  be  tendered,  and  he  refuse  to 
restore  the  goods,  it  will  amount  to  a  conversion.  The  owner 
cannot,  however,  it  is  said,  change  the  destination  and  require 
delivery  somewhere  else,  except  upon  the  basis  of  a  new  contract, 
after  the  carrier  has  completed  his  undertaking  and  carried  the 
goods  to  the  destination  first  agreed  upon.^^ 

Sec.  661.  (§  337a.)  Right  of  owner  to  terminate  carriage 
short  of  destination. — So  clearly  the  owner  would  have  the 
right,  while  no  new  interests  have  intervened  and  subject  to  the 
carrier's  claim  for  full  freight,^^  to  intercept  the  goods  upon 
their  journey  and  demand  their  delivery  at  any  reasonable  point 
upon  the  carrier's  line  short  of  the  original  destination.  A  for- 
tiori is  this  so,  where,  through  no  fault  of  the  owner,  the  car- 
riage is  delayed  by  accident  or  the  fault  of  the  carrier.^2 


49.  See  post,  §  801.  Violet  v. 
Stettinius,  5  Cranch  C.  Ct.  559; 
Shipton  V.  Thornton,  9  Ad.  &  El. 
314;  Thomson  v.  Small,  1  Com.  B. 
328;  Carr  v.  Railroad  Co.,  92  N.  Y, 
Supp.  799. 

Where  a  carrier  delivers  goods 
to  the  person  to  whom  they  were 
consigned,  even  though  that  per- 
son was  formerly  the  shipper's 
agent,  after  notice  from  the  ship- 
per not  to  do  so  except  on  his 
written  order,  the  carrier  will  be 
guilty  of  conversion  and  it  will  be 
no  defense  to  an  action  for  such 
conversion  that  such  person  had 
a  lien  on  the  goods  for  freight 
paid,  where  it  appears  that  at  that 
time  he  owed  the  shipper  a  larger 
sum.  Lester  v.  Railroad  Co.,  92 
Hun,  342,  36  N.  Y.  Supp.  907. 

But  the  carrier  is  not  guilty  of 
a  conversion  if  he  delivers  to  the 
consignee,  notwithstanding  the 
order  of  the  consignor  to  redeliver 
to  him,  if  at  the  time  of  delivery 
there  is  still  in  force  between  the 


consignor  and  consignee  a  contract 
by  which  the  consignee  agrees  to 
sell  the  goods  and  account  to  the 
consignor  at  a  certain  price,  the 
title  to  the  goods  to  remain  in  the 
consignor  until  paid  for.  Lester  v. 
Railroad,  supra. 

50.  Melbourne  v.  Railroad  Co., 
88  Ala.  443. 

51.  As  to  this,  see  ante,  §  660, 
and  post,  §  801. 

52.  In  Straus  v.  The  Martha,  35 
Fed.  Rep.  313,  a  steamship,  dis- 
abled on  the  way,  was  detained  at 
Halifax  for  repairs  from  October 
to  February.  The  consignee  of 
glycerine  on  board  of  her,  hearing 
of  her  probable  detention,  demand- 
ed delivery  of  the  glycerine  at 
Halifax,  offering  to  pay  full 
freight,  together  with  all  incident- 
al expenses,  and  to  sign  a 'general 
average  bond.  This  was  refused, 
and  on  the  arrival  of  the  cargo 
finally  in  New  York  the  glycerine 
was  found  to  be  damaged.  The 
vessel  was  held  liable. 
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But  in  the  absence  of  a  stipulation  in  the  shipping  contract 
expressly  providing  for  the  payment  of  freight  for  the  entire 
distance,  the  carrier  may  be  estopped  from  demanding  full 
freight  to  the  point  of  original  destination  by  proof  of  a  usage 
cr  custom  followed  by  him  of  making  delivery  to  shippers  at  in- 
termediate stations  upon  their  paying  freight  to  such  points. 
Such  a  usage  is  not  contrary  to  law,  and  when  it  has  become  so 
general  and  well  settled  that  the  shipper  and  carrier  will  be  pre- 
sumed to  have  contracted  with  reference  to  it,  the  carrier,  when 
the  goods  are  demanded  at  an  intermediate  point,  will  be  en- 
titled only  to  the  freight  earned  in  transporting  the  goods  to 
such  point.^^ 

53.  Sharp  v.  Clark,  13  Utah,  510,    45  Pac.  Rep.  566. 
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CHAPTER  IX. 
OF  DELIVERY  BY  THE  CARRIER. 


t  662.  Last   duty   of  carrier  is   de- 
livery. 

663.  Same  subject. 

I.      OF     DELIVERY     IN     GENERAL. 

664.  How  made  in  general. 

665.  Duty   to  make  personal   de- 

livery except  where 
changed  by  usage. 

666.  Same  subject. 

667.  Same  subject — How  delivery 

made — Degree  of  diligence 
required. 

668.  Excuses    for    non  delivery — 

Neither  fraud,  imposi- 
tion nor  mistake  will  ex- 
cuse delivery  to  wrong 
person. 

669.  Responsibility    for    delivery 

to  the  wrong  person — Neg- 
ligent delivery  to  person 
not  the  consignee. 

670.  Same  subject. 

671.  Same  subject. 

672.  Same    subject — Liability    of 

carrier  for  innocent  de- 
livery to  consignee 
though   a  swindler. 

673.  Same  subject — The  contrary 

view. 

674.  Same  subject. 

675.  Same    subject — How    where 

consigned  to  agent  of  car- 
rier. 

676.  Same     subject — How    where 

consigned  to  consignee  in 
care  of  another  person. 

677.  Same    subject — How    where 

goods  are  misdirected. 
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§  678.  Same  subject  —  Carrier  not 
liable  where  wrong  de- 
livery induced  or  ratified 
by  owner. 

679.  Same    subject — Doctrine    of 

the   cases   stated. 

680.  When    delivery     at     wrong 

place  is  deemed  a  conver- 
sion. 

681.  Delivery  by  carrier  holding 

as  warehouseman  subject 
to  less  stringent  rules. 

682.  Same  subject. 

683.  Same  subject. 

684.  Same      subject — The      rule 

stated. 

685.  Liability    as    warehouseman 

when  goods  refused  or 
consignee  cannot  be  found. 

686.  Same  subject. 

II.      DELIVERY  BY   CARRIER  BY  WATER. 

687.  Carriers    by    water    not    re- 

quired to  make  personal 
delivery. 

688.  Must  provide  suitable  place 

and  land  goods  at  proper 
time — Duty  if  consignee 
refuses  to  accept. 

689.  Must  give  notice  of  arrival 

and  allow  reasonable  time 
for  removal. 

690.  Notice  must  be  actual. 

691.  Goods  must  be  put  in  situ- 

ation for  removal. 

692.  Consignee  not  to  be  request- 

ed to  remove  goods  on 
Sunday  or  a  legal  holi- 
day, on  which  labor  is  for- 
bidden. 
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§  693.  Same     subject  —  Fourth     of 
July. 

694.  Consignee       must       remove 

goods    within    reasonable 
time. 

695.  Diligence    required    of    car- 

rier   in    giving    notice    to 
consignee. 

696.  Necessity   of  notice  may  be 

waived  by  usage. 

697.  Necessity   of  notice  may  be 

dispensed  with  by  con- 
tract. 

698.  At     what     wharf     delivery 

shall  be  made. 

699.  Delivery  at  ship's  tackle. 

700.  Mode    of    delivery    may    be 

established  by  usage— De- 
livery to  custom  house  of- 
ficials. 

III.      DELIVERY    BY    RAILROADS  AS    CAR- 
RIERS. 

701.  Not   required   to   make   per- 

sonal delivery  of  goods— 
Whether  notice  of  arrival 
necessary. 

702.  Same      subject  —  Massachu- 

setts rule  as  to  delivery 
by  railroads. 

703.  Same  subject. 

704.  Same    subject— New    Hamp- 

shire rule  as  to  delivery 
by  railroads. 

705.  Same    subject  —  Limitations 

upon  Massachusetts  and 
New  Hampshire  rules. 

706.  Same  subject. 

707.  Same  subject. 

70S.  Same  subject— New  York 
rule  as  to  delivery  by  rail- 
roads. 

709.  Same  subject— When  ques- 
tion of  notice  becomes  im- 
material. 


710.  Mode   or    place    of   delivery 

may  be  established  by 
usage— Effect  of  usage  on 
consignee's  right  to  notice 
of  arrival  of  goods. 

711.  Bulky    freight    in    car    load 

lots  must  ordinarily  be 
unloaded  by  party  entitled 
to  it — Package  freight. 

712.  What  is  reasonable  time  for 

removal. 

713.  Situation     or    condition     of 

consignee    immaterial. 

714.  Liability  of  carrier  pending 

removal — Liable  as  ware- 
houseman. 

715.  Carrier    must    furnish    rea- 

sonable opportunity  and 
facilities  for  getting 
goods. 

IV.       DELIVERY       BY        EXPRESS        COM- 
PANIES. 

716.  Express  companies  required 

to  make  personal  delivery. 

717.  Personal     delivery     excused 

at  small  stations— Estab- 
lishment of  limits  in  a 
city  beyond  which  com- 
pany will  not  go  to  make 
delivery. 

718.  How   far   usage   may   effect 

duty. 

719.  Same  subject. 

V.      VARIOUS    INCIDENTS   OF   DELIVERY. 

720.  Whether    carrier    bound    to 

make  a  personal  delivery 
must  give  notice  of  a  re- 
fusal of  the  goods  by  the 
consignee. 

721.  Same    subject — Who    to    be 

deemed  the  owner. 

722.  Same  subject — How  when 
goods  are  not  to  be  de- 
livered until  paid  for. 
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§723.  Same  subject  —  How  when 
consignee  absent  or  can- 
not be  found. 

724.  Same   subject. 

725.  Same    subject — Duty    arises 

only  when  bound  to  make 
personal  delivery  or  to 
give  notice  of  arrival. 

726.  The   duty   of  the  carrier  as 

to  C.  O.   D.   goods. 

727.  Same      subject — Must      con- 

form to  instructions — 
Wrongful  delivery  rati- 
fied. 

728.  Same    subject — Duty    to    re- 

quire payment  is  based  on 
contract. 

729.  Same  subject — Duty  to  give 

consignee  an  opportunity 
to  pay. 

730.  Same   subject — Right  to   re- 

cover goods  delivered 
without  payment. 

731.  Same    subject — Liability    of 

carrier  for  return  of 
money. 

732.  In    the    absence    of   express 

authority  agent  of  carrier 
cannot  guaranty  price  of 
goods. 

733.  The     consignee's     right     to 

inspect  the  goods. 

734.  Same      subject — Consignee's 

right  to  return  damaged 
goods. 

735.  The     consignee's     right     to 

change  the  place  of  de- 
livery —  consignee  pre- 
sumed to  be  the  owner. 

736.  Same      subject  —  Consignee 

cannot  change  destination 
when  known  to  be  mere 
agent. 

737.  Same   subject — Change   can- 

not be  made  after  trans- 
portation completed. 


VI.      EXCUSES     FOB     NON-DELIVEBY. 

§  738.  Carrier  excused  when  goods 
taken  from  him  by  legal 
process. 

739.  Same  subject. 

740.  Same  subject. 

741.  Same   subject — The    rule   in 

Massachusetts. 

742.  Same    subject — The    process 

must  be  regular. 

743.  Same  subject — Carrier  must 

give  notice  of  seizure  to 
owner. 

744.  Same     subject — Carrier     by 

water  must  defend  suit 
till   owner  notified. 

745.  Same  subject — Seizure  must 

not  have  been  brought 
about  by  laches  or  con- 
nivance of  carrier. 

746.  The    effect    of    garnishment 

or  trustee  process  upon 
the  property  in  the  cus- 
tody of  the  carrier. 

747.  Same  subject. 

748.  Same  subject. 

749.  The  duty  and  liability  of  the 

carrier  when  adverse 
claim  is  set  up  to  the 
property. 

750.  Carrier   cannot   of   his    own 

motion  set  up  adverse 
title. 

751.  Yet  claim  upon  him  by  ad- 

verse claimant  is  suf- 
ficient. 

752.  Course  to  be  pursued  by  car- 

rier —  Interpleader  —  In- 
demnity. 

753.  Same     subject — Entitled     tc 

reasonable  time  to  inves 
tigate  title. 

754.  Carrier    not    liable    for    nol 

permitting  goods  to  bt 
seized  on  process  noi 
against    owner. 
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§  755.  The  duty  and  liability  of  the 
carrier  when  goods  are 
detained  by  customs  of- 
ficials. 

756.  Commendable      motives      of 

carrier  no  excuse  for  non- 
delivery. 

VII.       STOPPAGE    IN    TRANSITU. 

757.  Carrier  may  show  stoppage 

to  excuse  delivery. 

758.  How  right  exercised. 

759.  Who    may    exercise    right — 

Agent — Want   of   privity. 

760.  To    whom    notice    is    to    be 

given. 

761.  Vendee  must  be  insolvent — 

What     constitutes      insol- 
vency. 

762.  Transfer    of    bill    of    lading 

to  bona  fide  holder  defeats 
rights. 

763.  Right    not    defeated    by    at- 

tachment  or   garnishment 
by  creditors  of  consignee. 

764.  Effect     of     attachment      of 

goods  by  vendor. 

765.  Effect      of      acceptance      of 

drafts    or    negotiation    of 
notes. 


§  766.  Goods  must  be  in  the  posses- 
sion of  some  middleman. 

767.  How     long     goods     will     be 

deemed  in  transit. 

768.  Actual    or    constructive    de- 

livery defeats  rights. 

769.  What  constitutes  a  delivery. 

770.  When  transit  deemed  to  be 

ended. 

771.  Same  subject. 

772.  Not    necessary    that    vendor 

obtain  actual  possession 
of  goods — Notice  is  suf- 
ficient. 

773.  Duty    and    liability    of    car- 

rier after  notice. 

774.  Same      subject  —  Effect      of 

agreed  valuation  in  bill  of 
lading  when  delivery 
made  by  carrier  after  no- 
tice. 

775.  Course    to    be    pursued    by 
carrier  for  his   own   protec- 
tion. 


VIII. 


THE      CARRIER  S      RIGHT 
RECEIPT   ON   DELIVERY. 


re- 


776.  Carrier     may     demand 

ceipt  on  delivery. 

777.  But   cannot   require   surren 

der  of  bill  of  lading. 


Sec.  662.  (§338.)  Last  duty  of  carrier  is  delivery.— T]  e 
last  duty  required  of  the  common  carrier  is  that  of  deliveiy. 
This  duty  the  law  imposes  upon  him  as  soon  as  he  accepts  tie 
goods,  and  whether  so  expressed  or  not,  it  becomes  a  part  of 
his  contract.  From  that  moment  he  becomes  not  only  responsi- 
ble for  their  safety  against  all  accidents,  except  such  as  are 
attributable  to  the  act  of  God  or  the  public  enemy,  and  not 
excepted  in  his  contract,  but  he  becomes,  also,  responsible  for 
their  proper  delivery,  and  until  this  is  made,  his  extraordinary 
liability  continues.^  It  therefore  becomes  important  to  ascer- 
tain how  the  law  requires  this  delivery  to  be  made,  and  what 

1.  Cavallaro  v.  Railway  Co.,  110  St.  Rep.  94,  citing  Hutch,  on  Carr. 
Cal.  348»  42  Pac.  Rep.  918,  52  Am. 
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is  necessary  to  constitute  such  a  delivery  as  will  put  an  end  to 
this  liability.  No  word  has  the  same  invariable  meaning  when 
used  in  different  connections,  and  the  meaning  of  delivery, 
when  used  in  the  common  affairs  of  life,  does  not  always  deter- 
mine its  meaning  when  used  as  a  legal  term ;  and  even  when 
thus  used,  what  we  are  to  understand  by  it  frequently  varies 
according  to  the  particular  subject  or  relation  to  which  it  is 
applied.  So  the  delivery  required  of  the  common  carrier  has, 
by  usage  and  legal  construction,  come  to  have  very  different 
significations,  according  to  the  particular  kind  of  business 
which  he  undertakes,  and  the  various  modes  of  conveyance 
which  he  employs  in  its  transaction ;  and  that  which  constitutes 
a  delivery  in  one  case,  or  as  to  one  kind  of  carrier,  will  not  be 
considered  as  sufficient  for  the  purpose  when  performed  by 
another,  the  particular  nature  of  whose  employment  as  carrier, 
or  whose  mode  of  carriage  may  be  different.  In  this  regard 
the  usages  of  the  various  kinds  of  carriers  have  conformed  to 
the  necessities  of  commerce,  and  the  laAv,  in  its  turn,  seems  to 
have  been  made  to  conform  to  such  usages.^ 

Sec.  663.  (§339.)  Same  subject. — The  law  upon  the  sub- 
ject of  delivery  by  carriers  to  each  other,  where  there  are  con- 
necting lines,  and  it  becomes  necessary  that  one  should  transfer 
the  goods  to  the  other  next  succeeding,  for  further  transporta- 
tion, has  already  been  treated.^  It  was  thought  that  the  subject 
of  delivery  as  between  such  carriers  would  be  more  appropri- 
ately discussed  in  that  connection,  as  upon  it  turns  the  ques- 
tion, so  frequently  of  vital  importance  to  such  connecting  lines, 
as  to  what  is  necessary  to  shift  the  liability  for  the  safety  of 
the  goods  from  one  to  another.  And  as  this  can  only  be  done 
by  a  delivery,  it  became  pertinent  then  to  inquire  what,  as  be- 
tween them,  was  necessary  to  constitute  such  delivery.  Occa- 
sion was  also  then  taken  to  give  the  law  and  authorities  upon 
the  subject  of  what  is  known  as  constructive  delivery,  as  the 
question  when  and  under  what  circumstances  delivery,  which 

2.  Wilson  V.  Railroad  Co.,  94  Cal.        3.  Ante,  §  129,  et  seq. 
166.  29  Pac.  Rep.  801,  17  L.  R.  A. 
685. 
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was  not  actual  or  its  equivalent,  would  be  considered  as  suffi- 
cient to  change  the  responsibility  for  the  goods,  is  of  more 
frequent  occurrence  between  connecting  lines  of  carriers  than 
between  the  bailor  and  the  carrier.  Much  of  what  has  been 
there  already  stated  would  not  be  inappropriate  under  the  head 
of  this  chapter.  The  rule  that  the  carrier  is  required  to  carry 
and  deliver  the  goods  within  a  reasonable  time  and  the  excuses 
which  he  is  allowed  to  make  for  delay  have  been  also  treated 
of  in  the  next  preceding  chapter  in  relation  to  his  duties  in 
respect  to  the  carriage.  Referring  to  what  is  there  said  as 
belonging  also  appropriately  to  the  subject  of  this  chapter,  it 
is  now  proposed  to  treat  of  the  duty  of  the  carrier  in  respect 
to  the  delivery  of  the  goods  when  they  have  reached  their 
destination. 

I.     OF  DELIVERY  IN  GENERAL. 

Sec.  664.  (§  340.)  How  made  in  general. — It  may  be  stated, 
generally,  that  every  delivery  must  be  made  to  the  right  per- 
son, at  a  reasonable  time,  at  the  proper  place,  and  in  a  proper 
manner.  These  are  all  requisites  of  a  valid  delivery,  except  in 
so  far  as  a  compliance  with  them  may  be  waived  by  the  party 
entitled  to  the  goods.  If  tendered  to  the  proper  person  at 
an  unreasorfable  time,  at  an  improper  place  or  in  an  improper 
manner,  he  may  still  accept  the  goods,  and  by  so  doing  he 
of  course  waives  all  objections  which  he  might  have  urged 
against  their  acceptance  under  the  circumstances,  and  acquits 
the  carrier  of  all  further  liability.^    But  if  he  refuse  to  re- 

4.  Jewell   i\   Railroad,  55   N.   H.  5S     Barb.     195;     Railway     Co.     v. 

84;  Lewis  v.  Railroad,  11  Met.  509;  Hoyt,  37  111.  App.  64;  Anchor  Mill 

Sweet   V.    Barney,    23    N.    Y.    335;  Co.  v.  Railroad  Co.,  102  Iowa,  262, 

Cleveland,    etc..    Railroad    v.    Sar-  71  N.  W.  Rep.  255,  citing  Hutch,  on 

gent,  19  Ohio  St.  438;   Bartlett  v.  Carr.;  Railway  Co.  v.  A.  B.  Frank 

S.    B.    Philadelphia,    32    Mo.    256;  &  Co.    (Tex.  Civ.  App.),  48  S.  W. 

Propeller    Mohawk,    8    Wall.    153;  Rep.  210,  citing  Hutch,  on  Carr.; 

Hill    v.    Humphreys,    5    Watts    &  Normile  v.  Railway  Co.,  36  Wash. 

S.  123;  Richardson  r.  Goddard,  23  21,  77  Pac.  Rep.  108T.  citing  Hutch. 

How.  28;    Haslam  v.  Express  Co.,  on  Carr. 
6  Bosw.  235;  Goodwin  v.  Railroad, 
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ceive  them,  for  any  of  these  reasons,  and  it  should  turn  out 
that  the  carrier  was  in  fault,  such  tender  will  not  relieve  him 
from  his  responsibility  for  the  safety  of  the  goods.^  Ques- 
tions of  time,  place  and  manner,  as  well  as  of  the  person  to 
whom  delivery  should  be  made,  are  therefore  of  frequent  im- 
portance in  deciding  whether  an  attempted  performance  of 
his  duty  to  deliver  has  relieved  the  carrier  of  his  onerous 
charge. 

Sec.  665.  (§341.)  Duty  to  make  personal  delivery  except 
where  changed  by  usage. — Formerly,  it  was  understood  to  be 
the  duty  of  all  common  carriers  to  deliver  the  goods  to  the  con- 
signee personally,  except  in  the  case  of  goods  brought  by  ships 
from  foreign  countries.  In  such  cases,  it  was  established  by 
custom  that  the  duty  of  the  carrier  only  required  him  to  carry 
from  port  to  port,  and  that  there  was  no  obligation  upon  him 
to  make  a  personal  delivery  to  the  consignee.  But  as  to  other 
carriers,  it  was  held  that,  prima  facie,  it  was  their  duty  to  make 
delivery  directly  to  the  person  entitled  thereto,  at  his  resi- 
dence or  place  of  business.^  But  it  was  always  admitted  that 
it  was  competent  for  the  carrier  to  show  that  the  uniform 
usage  and  course  of  the  business  in  which  he  was  engaged 
authorized  a  delivery  in  a  different  manner,  and  if  he  could 
show  such  a  usage,  of  long  continuance,  uniformity  and  noto- 
riety, he  would  be  discharged,  if  he  had  delivered  in  accord- 
ance with  it.'^ 

Sec.  666.  (§342.)  Same  subject. — The  manner  in  which, 
however,  the  various  classes  of  common  carriers  are  required 

5.  Eagle  i-.  "White,  6  Whart.  505;  389;  Bartlett  v.  S.  B.  Philadelphia, 
Hill  V.  Humphreys,  5  Watts  &  S.  32  Mo.  256;  Hemphill  r.  Chenie,  6 
123;  Railway  Co.  v.  Trammel,  28  Watts  &  S.  62;  Schroeder  v.  Rail- 
Tex.  Civ.  App.  312,  68  S.  W.  Rep.  road,  5  Duer,  55;  Fisk  v.  Newton, 
716,  citing  Hutch,  on  Carr.  1  Denio,  45. 

6.  Gibson  v.  Culver,  17  Wend.  7.  F.  &  M.  Bank  v.  Cham.  Trans. 
305;  Eagle  r.  White,  6  Whart.  505;  Co.,  23  Vt.  186;  Huston  r.  Peters,  1 
Duff  r.  Brod.  &  B.  177;  Birket  v.  Met.  (Ky.)  558;  Broadwell  /•.  But- 
Willan,  2  Barn.  &  Aid.  356;  Storr  ler,  6  McLean,  296;  Van  Santvoord 
f.  Crowley,  1  McClel.  &  Y.  129;  v.  St.  John,  6  Hill,  157;  Loveland 
Hyde  r.  T.  &  M.  Nav.  Co.,  5  T.  R.  r.  Burke,  120  Mass.  139. 
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to  make  delivery  has  now  become  so  well  settled  that  a  case 
could  but  seldom  occur  in  which  it  could  not  be  at  once  deter- 
mined without  a  resort  to  the  proof  of  usage  or  custom.  Not 
only  have  the  usages  of  those  who  ply  the  business  of  carrying 
goods  for  hire  for  the  public  in  the  various  modes  and  accord- 
ing to  their  various  professions  become  universally  under- 
stood, but  as  to  those  into  whose  hands  the  great  bulk  of  the 
carrying  business  of  the  country  has  fallen,  most  of  the  ques- 
tions of  doubt  as  to  the  manner  in  which  they  are  required 
to  make  the  delivery  of  the  goods  to  the  consignee  or  party 
entitled  to  them  have  been  settled  by  judicial  decision ;  and 
whenever  such  questions  now  arise,  judicial  notice  will  gen- 
erally be  taken  of  their  several  modes  of  delivery,  as  matters 
of  law  rather  than  of  fact,  as  to  usage.  It  is  still,  however, 
the  duty  of  most  of  those  who  are  classed  as  common  carriers 
to  make  personal  delivery  to  those  for  whom  the  article  car- 
ried is  intended;  and  whenever  the  carrier  engaged  in  a  par- 
ticular mode  of  carrying,  as  to  which  the  kind  and  manner  of 
delivery  required  have  not  been  so  established,  claims  that  he 
is  exonerated  by  the  long  existing  and  uniform  course  of  his 
business  from  making  a  personal  delivery,  the  presumption  of 
law  will  be  against  his  claim  and  he  must  overcome  it  by 
proof.  Delivery  to  the  person  for  whom  the  goods  are  in- 
tended, or  to  whom  they  are  consigned,  being  the  rule,  he 
must  bring  himself  within  the  exception  by  showing  a  long 
continued  and  well  understood  usage. 

Sec.  667.  (§343.)  Same  subject — How  delivery  made — De- 
gree of  diligence  required. — Whenever  a  delivery  to  the  con- 
signee in  person  is  required  to  be  made  by  the  carrier,  it  is  his 
duty  to  seek  him,  and  make  him  a  tender  of  the  goods.^  If  the 
goods  are  directed  or  marked  for  a  particular  house  or  number, 

8.  Schroeder  v.  The  Railroad,  5  been    held    alone    sufficient   to    re- 

Duer,  55.  lieve    the    last    carrier    from    the 

"A  mere  change  in  name  on  a  obligation    to    use    all    reasonable 

way-bill  or  receipt  given  by  a  care-  efforts  to  deliver  goods  to  the  real 

less  clerk  while  goods  are  in  tran-  consignees  at  the   proper  destina- 

sit    from   carrier    to    carrier    has  tion."     Pennsylvania   Co.   v.  Rall- 

nevei.   so   far  as   we   are  advised,  way  Co.,  107  111.  App.  386. 
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they  must  be  carried  there  to  be  tendered,  and  if  the  consignee 
is  not  found  there,  and  is  unknown  to  the  carrier,  he  must  use 
reasonable  diligence  in  his  efforts  to  find  him.  What  is  due 
and  reasonable  diligence  in  such  cases  will,  of  course,  depend 
very  much  upon  the  circumstances  of  each  case,  and  is  a  ques- 
tion of  fact  for  the  jury,  and  not  of  law  for  the  court.  What 
would  be  sufficient  in  one  place  might  be  entirely  insufficient 
in  another,  and  the  extent  and  character  of  the  inquiries  to 
be  made,  in  the  exercise  of  reasonable  diligence,  cannot  be 
regulated  or  prescribed  by  any  fixed  standard.  The  degree 
of  diligence  must  be  that  which  a  prudent  business  man  would 
be  expected  to  use  about  an  important  business  affair  of  his 
OAvn.^  When  a  package  was  addressed  to  Martin  Witbeck, 
and  the  agent  of  the  carrier,  not  knowing  any  such  person, 
looked  into  the  city  directory,  and  not  being  able  to  find  the 
name  there,  inquired  of  several  persons  who  informed  him 
that  they  knew  of  no  such  man,  whereupon  he  addressed  a 
notice  of  the  arrival  of  the  package  through  the  postoffice  to 
Martin  Witbeck,  and  put  the  package  in  the  office  safe,  which 
several  weeks  afterwards  was  broken  open  by  burglars  and 
the  package  was  taken  from  it  and  lost,  the  carrier  was  held 
liable  -because  he  had  not  used  proper  diligence  to  find  the 
consignee.^  ^ 

Sec.  668.  (§  344.)  Excuses  for  non-delivery — Neither  fraud, 
imposition  nor  mistake  vdll  excuse  delivery  to  wrong  person. — 

No  circumstances  of  fraud,  imposition  or  mistake  will  excuse 
the  common  carrier  from  responsibility  for  a  delivery  to  the 
wrong  person.^  1  The  law  exacts  of  him  absolute  certainty  that 
the  person  to  whom  the  delivery  is  made  is  the  party  right- 

9.  Witbeck  v.  Holland,  45  N.  Y.  App.  641;  Cavallaro  v.  Railway 
13;  Zinn  v.  Steamboat  Co.,  49  id.  Co.,  110  Cal.  348,  42  Pac.  Rep.  918, 
442.  ,52  Am.  St.  Rep.  94,  citing  Hutch- 

10.  Witbeck  v.  Holland,  45  N.  Y.  inson  on  Carr.;  Southern,  etc.,  R'y 
13;   s.  c.  55  Barb.  1443.  Co.   r.   Webb.,  Ala.   ,   3U 

11.  Express  Co.  v.  Shearer,  160  So.  Rep.  262,  citing  Hutchinson 
111.  215,  43  N.  E.  Rep.  816,  52  Am.  on  Carr.;    Dudley   v.  Railway  Co., 

St.  Rep.  324,  37  L.  R.  A.  177,  citing  W.   Va.   ,   52    S.   E.    Rep. 

Hutchinson  on  Carr.;   s.  c.  43  111.  718,  citing  Hutchinson  on  Carr. 
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fully  entitled  to  the  goods,  and  puts  upon  him  the  entire  risk 
of  mistakes  in  this  respect,  no  matter  from  what  cause  occa- 
sioned, however  justifiable  the  delivery  may  seem  to  have  been, 
or  however  satisfactory  the  circumstances  or  proof  of  identity 
may  have  been  to  his  mind ;  and  no  excuse  has  ever  been  al- 
lowed for  a  delivery  to  a  person  for  whom  the  goods  were  not 
directed  or  consigned.  If,  therefore,  the  person  who  applies 
for  the  goods  is  not  known  to  the  carrier,  and  he  has  any 
doubt  as  to  his  being  the  consignee,  he  should  require  the  most 
unquestionable  proof  of  his  identity;  or,  if  from  any  cause  he 
should  have  a  reasonable  doubt  as  to  whether  the  person  claim- 
ing the  goods  was  entitled  to  them,  he  should  refuse  delivery 
to  him  until  he  established  his  right.i^  In  such  cases  the  car- 
rier will  be  protected  in  his  qualified  refusal,  if  he  have  a  rea- 
sonable excuse  therefor,  until  the  proper  evidence  is  furnished 
that  the  party  claiming  is  the  party  entitled.  But  he  must 
act  in  good  faith,  and  solely  with  a  view  to  a  proper  delivery ; 
and  the  question  whether  his  excuse  was  reasonable  under  the 
circumstances,  and  of  his  good  faith,  is  one  for  the  jury.^^  And 
if  such  refusal  be  qualified,  and  it  be  found  to  have  been  in 
good  faith,  and  because  of  a  reasonable  doubt  as  to  the  right 
of  the  claimant,  it  will  not  be  treated  as  a  conversion.^'*    If, 

12.  Sellers   v.   Railway   Co.,    123  R'y    Co.    v.    Freeman     (Tex.    Civ. 
Ga.  386,  51   S.  E.  Rep.   398,  citing  App.),  16  S.  W.  Rep.  109. 
Hutchinson  on  Carr.  The    fact    that   a    railroad    asks 

13.  McEntee  v.  N.  J.  Steamboat  that  its  "notice  of  arrival"  be  pre- 
Co.,  45  N.  Y.  34;  Rogers  v.  Weir,  sented  by  the  consignee  does  not 
34  id.  463;  Alexander  v.  Southey,  5  protect  the  railroad  if  the  notice 
B.  &  Aid.  247;  Ball  t\  Liney,  48  of  arrival  be  lost  by  the  consignee 
N.  Y.  6;  Merz  v.  Railway  Co.,  86  or  his  agents  and  the  railroad  de- 
Minn.  33,  90  N.  W.  Rep.  7;  Lester  livers  the  goods  to  a  third  person 
V.  Railroad  Co.,  92  Hun,  342,  36  on  its  production.  Sinsheimer  ??. 
N.  Y.  Supp.  907;  Moore  v.  Railroad  Railroad  Co.,  46  N.  Y.  Supp.  887, 
Co.,  103  Va.  189,  48  S.  B.  Rep.  887,  21  Misc.  45. 

citing  Hutchinson  on  Carr.  14.  Sargent  v.  Gile,  8  N.  H.  325; 

The  carrier  is  not  liable  for  re-  Leighton  v.  Shapley,  id.  359;  Dent 

fusing  to  deliver  to  an  unidentified  v.  Chiles,  5  Stew.  &  P.  383;   Watt 

consignee  who  fails  to  produce  the  v.  Potter,  2  Mason,  77;  Baltimore, 

bill  of  lading,  even  though  he  may  etc.   R.   Co.   v.   Pumphrey,   59   Md. 

offer  to  give  security.     Gulf,   etc.  390. 


669.] 


DELIVERY    IN    GENERAL. 


741 


however,  the  delivery  be  made  to  the  Avrong  person,  whether 
by  an  innocent  mistake  or  through  fraud  practiced  upon  the 
carrier,  such  wrongful  deliver}^  will  be  a  conversion.!^ 

Sec.  669.  (^345.)  Responsibility  for  delivery  to  the  wrong 
person — Negligent  delivery  to  person  not  the  consignee. — Cases 
are  abundant  in  which  the  carrier  has  been  made  the  sufferer 
by  a  delivery  to  the  person  not  entitled  to  the  goods,  and  in 
which  his  attempts  to  excuse  such  wrongful  delivery  have 
been  unavailing.     In  Price   r.   The  Railroad  Company,!*^   the 


15.  Hawkins  v.  Hoffman,  6  Hill, 
586;  Powell  v.  Myers,  26  Wend. 
591;  Devereux  v.  Barclay,  2  B.  & 
Aid.  702;  Duff  v.  Budd,  3  Brod.  & 
B.  177;  Nebenzahl  v.  Fargo,  3  N.  Y. 
Suppl.  929;  Reynolds  v.  Railroad 
Co.,  3  N.  Y.  Suppl.  331;  Forbes  v. 
Railroad  Co.,  133  Mass.  154;  Hous- 
ton, etc.  R'y  Co.  v.  Adams,  49  Tex. 
748;  McCulloch  v.  McDonald,  91 
Ind.  240;  St.  Louis,  etc.  R.  Co.  v. 
Larned,  103  111.  293;  Little  Rock, 
etc.  R'y  Co.  v.  Glidewell,  39  Ark. 
487.  But  see  Ryder  v.  Railroad 
Co.,  51  Iowa,  460;  Railroad  Co.  v. 
Barkhouse,  100  Ala.  543,  13  So. 
Rep.  534,  citing  Hutch,  on  Carr. ; 
Bruhl  V.  Coleman,  113  Ga.  1102,  39 
S.  E.  Rep.  481;  Railway  Co.  v. 
Wright,  25  Ind.  App.  525,  58  N.  E. 
Rep.  559;  Railway  Co.  v.  Fifth 
National  Bank,  2G  Ind.  App.  600, 
59  N.  E.  Rep.  43;  Railway  Co.  v. 
Johnston,  45  Neb.  57,  63  N.  W. 
Rep.  144,  50  Am.  St.  Rep.  540, 
citing  Hutch,  on  parr.;  Security 
Trust  Co.  V.  Express  Co.,  80  N.  Y. 
Supp.  830,  81  App.  Div.  426;  af- 
firmed in  178  N.  Y.  620,  70  N.  E. 
Rep.   1109,  citing  Hutch,  on  Carr. 

It  is  no  defense  that  the  carrier 
offered  to  the  consignee  other 
goods  of  equal  value.  Clement  v. 
Railroad  Co.,  56  Hun,  643,  9  N.  Y. 
Supp.  601. 


But  where  the  goods  were  sent 
subject  to  the  order  of  the  con- 
signor to  notify  the  consignee  for 
the  purpose  of  inspection,  and  the 
carrier  placed  the  car  containing 
the  goods  upon  a  switch  at  the 
consignee's  warehouse  for  the  pur- 
pose of  allowing  him  to  inspect  the 
goods,  the  carrier  retaining  con- 
trol of  the  car,  it  was  held  that  a 
removal  of  a  portion  of  the  goods 
by  the  consignee  did  not  consti- 
tute a  conversion.  Conrad  Schoop 
Fruit  Co.  V.  Railroad  Co.,  —  Mo. 
App.  — ,  91  S.  W.  Rep.  402. 

16.  50  N.  Y.  213. 

In  Guillaume  v.  Transportation 
Co.,  100  N.  Y.  491,  it  appeared  that 
defendant  was  a  carrier  between 
Havre  and  New  York.  One  S.,  who 
resided  in  Gourin,  France,  acting 
in  pursuance  of  a  previous  corre- 
spondence as  to  rates,  etc.,  sent  to 
Havre  a  bag  of  gold  directed  to  de" 
fendant's  agent  at  Havre  with  in- 
structions "to  forward  to  Mr. 
Frank  Guillaume,  152  and  154 
Bleckert  street.  New  York,  Utica, 
America."  The  gold  was  duly  re- 
ceived by  the  agent  at  Havre,  who, 
two  days  before  the  steamer  sailed, 
sent  to  S.,  at  Gourin,  a  letter  in- 
closing a  bill  of  lading  which 
stated  that  the  gold  was  to  be 
transported  to  New  York  and  de- 
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facts  as  found  were,  that  a  person,  with  the  intention  of 
swindling  the  plaintiff,  addressed  to  him  a  letter  in  the  name 
of  a  fictitious  firm,  requesting  him  to  send  the  goods  to  the 
address  of  the  firm.    Plaintiff,  supposing  the  order  to  be  hon- 


livered  "to  M.  Guillaume  Frank, 
152  and  154  Bleckert  street.  New 
York."  This  bill  of  lading  con- 
tained a  clause  to  the  effect  that 
the  shipper,  by  accepting  it,  as- 
sented to  its  conditions.  It  took 
two  days  for  letters  to  go  from 
Havre  to  Gourin.  S.  sent  no  reply 
to  the  letter  and  took  no  steps  to 
notify  defendant  of  the  erroneous 
statement  in  the  bill  of  lading. 
After  the  arrival  of  the  vessel  in 
New  York  defendant  attempted  to 
notify  the  owner  by  sending  a  bill 
of  lading  directed  to  Guillaume 
Frank,  152  and  154  Bleckert  street. 
New  York.  The  bill  of  lading  fell 
into  the  hands  of  a  swindler,  who, 
by  representing  himself  to  be  Guil- 
laume Frank,  obtained  the  money. 
In  an  action  to  charge  defendant 
with  the  loss  it  was  held  that  the 
bill  of  lading  did  not,  under  the 
circumstances,  constitute  the  con- 
tract between  the  parties;  that  the 
retention  of  the  bill  of  lading  by 
S.  did  not  show  an  assent  to  the 
mistake,  and,  at  most,  the  question 
of  his  negligence  was  one  of  fact; 
that  defendant  was  bound  to  de- 
liver the  gold  according  to  the  di- 
rections, and  that  the  question 
whether  defendant  was  not  guilty 
of  negligence  in  sending  the  bill  of 
lading  to  one  not  entitled  to  it,  by 
means  of  which  he  obtained  the 
gold,  was,  at  least,  one  of  fact,  and 
the  finding  on  this  point  being 
against  the  defendant,  the  court 
refused  to  disturb  it. 

In  Sword  v.  Young,  89  Tenn.  126, 


14  S.  W.  Rep.  481,  affirmed  on  re- 
hearing, 14  S.  W.  Rep.  604,  one 
Gillenwaters,  over  the  assumed 
and  fictitious  name  of  Charles  G. 
Magrauder,  wrote  from  Knoxville, 
Tenn.,  to  Cleveland,  Ohio,  ordering 
a  brick  machine.  On  its  arrival 
Gillenwaters  presented  a  bill  of 
lading  in  the  name  of  Charles  G. 
Magrauder,  paid  the  freight  and 
demanded  and  received  the  ma- 
chine, receipting  for  it  in  the  name 
of  Magrauder.  No  questions  were 
asked,  nor  was  he  required  to 
identify  himself,  nor  was  the  bill 
of  lading  indorsed.  The  carrier 
was  held  liable.  "It  can  make  no 
difference,"  said  the  court,  "that 
the  defendant  carrier  thought  be- 
cause Gillenwaters  had  the  bill  of 
lading  that  he  was  Charles  G. 
Magrauder.  If  he  was  a  stranger, 
as  the  proof  shows  him  to  be,  it 
was  the  duty  of  the  carrier  to  have 
required  him  to  identify  himself 
as  the  consignee  or  his  rightfully 
constituted  agent.  By  its  failure 
Gillenwaters  was  enabled  to  prac- 
tice that  fraud  intended  to  be 
guarded  against  by  the  rule  from 
Kent  (2  Kent's  Com.  9th  ed.  805), 
as  well  as  a  theft  or,  its  equiva- 
lent, the  obtaining  of  the  goods  by 
false  pretenses.  That  Gillenwaters 
had  succeeded  in  deceiving  the 
complainants  by  representing  him- 
self as  Magrauder  is  no  excuse  to 
the  defendant  for  its  failure  to 
use  an  effort  to  discover  his  true 
character.  The  consignment  was 
to    Charles    G.    Magrauder.     That 
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est,  although  he  did  not  know  any  such  firm,  shipped  the 
goods  by  the  defendant's  road,  consigned  as  directed  in  the 
order.  There  was  in  fact  no  such  firm  as  that  in  whose  name 
the  goods  had  been  ordered,  and  the  letter  written  in  its  name 
was  a  part  of  a  scheme  to  defraud  the  plaintiff  of  the  goods. 
"When  the  goods  arrived  at  destination,  a  stranger  to  the  de- 
fendants' agent  called  at  their  office  there,  paid  the  freight  on 
the  goods,  and  was  permitted  to  take  them  away.  The  de- 
fendants' agent  knew  of  no  such  firm  as  that  signed  to  the 
letter  ordering  the  goods,  and  to  which  they  were  consigned, 
and  delivered  the  goods  without  requiring  any  evidence  of 
the  person  claiming  them  as  to  his  identity,  or  of  his  connec- 
tion with  such  a  firm.  It  was  also  found  as  a  matter  of  fact, 
that  the  person  to  whom  the  delivery  was  made  was  the  same 
person  who  had  written  the  forged  letter  to  the  plaintiff  or- 
dering the  goods,  and  that  his  evident  purpose  was  to  obtain 
the  goods  by  falsely  assuming  to  be  the  party  to  whom  they 
were,  by  his  direction,  consigned;  in  which  scheme  he  suc- 
ceeded. The  plaintiff,  having  thus  lost  the  goods,  sued  the 
carrier  as  for  a  conversion  of  them.  The  court  from  which 
the  appeal  had  been  taken  had  held  the  carrier  to  be  excusable 
under  these  circumstances,  the  very  person  having  obtained 
the  goods  who  had  ordered  them,  although  he  had  done  so  in 
a  false  name,  for  the  purpose  of  defrauding  the  plaintiff. ^''^  But 
this  judgment  was  reversed,  and  it  was  said  that  the  common 
carrier  must,  at  his  peril,  deliver  property  to  the  true  owner; 
for  if  delivery  be  made  to  the  wrong  person,  either  by  an  in- 
nocent mistake  or  through  the  fraud  of  another,  he  will  be 
held  responsible,  and  the  wrongful  delivery  will  constitute  a 
conversion.    It  was  the  duty  of  the  defendants'  agent  to  make 

name  was  fixed  on  the  machine,  delivered  by  accident,  mistake  or 
and  it  was  a  duty  to  deliver  to  him  carelessness  to  a  cheat  who  rep- 
only,  or,  if  he  could  not  be  dis-  resents  himself  as  the  real  con- 
covered,  to  notify  the  consignor,  signee.  It  is  necessary  in  both  to 
There  is  no  difference  between  have  proof  of  identity  or  authority 
this  case  and  one  in  which  a  con-  to  receive." 
signment  has  been  made  to  an  17.  58  Barb.  599. 
actual   person  and  the  goods  are 
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inquiry  as  to  the  existence  of  such  a  firm  as  that  to  which  the 
goods  were  consigned,  and,  upon  its  being  ascertained  that 
there  was  no  such  firm,  and  that  a  delivery  could  not  there- 
fore be  made,  he  should  have  warehoused  the  goods  for  the 
owner;  instead  of  which  he  delivered  them  to  a  stranger, 
without  making  any  inquiry  as  to  who  or  what  he  was.  If 
the  delivery  had  been  made  to  another  person  than  the  real 
swindler,  under  the  like  circumstances,  the  defendants  would 
have  been  clearly  liable.  The  question,  therefore,  was,  whether 
the  person  who  wrote  the  order  acquired  a  right,  so  far  as  the 
defendants  were  concerned,  to  a  delivery  of  the  goods;  in 
other  words,  whether,  as  to  the  carrier,  he  was  the  consignee. 
If  he  was,  then  a  delivery  to  him  discharged  the  carrier,  upon 
the  principle  that  any  delivery,  valid  as  to  the  consignee,  is  a 
defense  for  the  carrier  as  to  all  persons.  But  it  was  said  that 
the  plaintiff  did  not  intend  that  the  goods  should  be  delivered 
to  the  writer  of  the  order,  but  to  the  firm  to  which  they  were 
directed,  and  that  the  former  was  not  the  consignee.  The  de- 
livery was  therefore  made  to  one  who  was  neither  the  con- 
signee nor  the  owner  of  the  goods,  and  the  defendants  were 
held  liable  for  their  value. 

Sec.  670.  (§  346.)  Same  subject. — The  same  conclusion  was 
reached  by  the  supreme  court  of  Vermont  in  the  case  of  Wins- 
low  against  the  Vermont,  etc.,  Railroad,^^  in  which  the  facts 
were  the  same,  except  as  to  names  and  dates.  The  goods  were 
delivered  by  the  agent  of  the  defendant  to  the  swindler,  who 
had  procured  the  sending  of  the  goods  by  the  same  kind  of 
device,  without  requiring  from  him  any  evidence  of  his  being 
the  person  to  whom  the  goods  were  addressed,  and  without 
taking  any  precaution  to  ascertain  whether  he  was  the  proper 
person  to  receive  them.  The  carrier  was  held  liable  for  their 
value  on  the  ground  of  negligence.  "What,"  say  the  court, 
"should  be  the  effect  upon  the  measure  of  the  defendants' 
responsibility  of  plaintiff's  error  in  directing  the  goods  to  a 
fictitious  address  ?  This  might  be  an  important  question,  if  the 
error  had  misled  the  defendants  and  occasioned  them  to  deliver 

18.  43   Qt.   700. 
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the  goods  to  the  wrong  party,  after  they  had  used  that  care 
and  precaution  which  would  be  reasonable  in  such  matters. 
But  this  error  in  the  direction  could  not  excuse  the  defendants 
from  the  exercise  of  at  least  ordinary  care  in  the  delivery  of 
the  property.  They  did  exercise  no  such  care.  They  were 
guilty  of  actual  negligence.  They  delivered  the  goods  to  an 
employee  of  a  truckman,  upon  his  mere  statement  that  Rob- 
erts sent  for  them.  Any  other  man  in  Boston  could  have  ob- 
tained them  just  as  easily.  The  swindler,  Collins,  was  not 
known  as  Roberts,  and,  if  he  had  been  required  to  identify 
himself  as  Roberts,  might  never  have  attempted  it;  and  if  he 
had,  it  would  have  been  likely  to  lead  to  the  detection  of  the 
fraud. 

Sec.  671.  (§347.)  Same  subject.— So  in  The  American  Ex- 
press Company  r.  Fletcher,^"  the  facts  were,  that  a  person 
claiming  to  be  J.  O.  Riley  applied  at  the  office  of  a  telegraph 
company  to  have  a  message  sent,  signed  J.  0.  Riley,  requesting 
a  remittance  of  a  considerable  sum  of  money  to  his  address. 
The  message  was  accordingly  sent,  and  the  money  forwarded 
by  an  express  company  as  carrier,  as  requested,  and  received 
by  the  agent  of  the  company  at  the  place  from  which  the  mes- 
sage had  been  sent,  who  was  also  the  operator  for  the  tele- 
graph company  who  had  sent  the  dispatch,  and  was  paid  over 
by  the  agent  to  the  person  who  had  sent  the  message,  but 
who  turned  out  to  be  a  swindler.  It  was  held  that  the  ex- 
press company  was  liable  for  negligence  in  delivering  the 
money  without  further  proof  of  his  being  the  party  entitled 
to  it  than  the  mere  fact  that  he  had  sent  the  dispatch,  in  re- 

19.  25  Ind.  492.   See,  also.  South-  Adams,  to  forward  these  goods  to 

ern  Exp.  Co.  v.  Van  Meter,  17  Fla.  latter  town,  which  was  done,  and 

783.     In   Houston,   etc.   R'y   Co.   v.  the  goods  were  there  delivered  to 

Adams,   49   Tex.   748,   one  Russell  the  swindler  without  production  of 

Adams  had  shipped  goods  by  de^  bill    of    lading    or    receipt.      The 

fendant's  line,  to  himself  at  town  swindler  was  a  single  man  of  no 

of  B.  in  name  of  R.  Adams.    After  means  and  a  comparative  stranger 

their    arrival    at    B.    one    Robert  at  the  place  of  delivery.    Held,  the 

Adams    wrote   to    defendant   from  company  was  liable, 
another    town,     in     name     of    R. 
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sponse  to  which  the  money  had  been  received.  The  case  is 
silent  as  to  whether  there  was  a  real  J.  0.  Riley,  but  we  are 
to  assume  that  there  was;  otherwise,  the  money  would  not 
have  been  sent  to  that  address.  It  must  have  been  intended 
for  a  real  J.  O.  Riley,  and  delivered  to  one  who  assumed  that 
name  for  the  purpose  of  fraud. 

And  in  the  same  court  in  a  subsequent  casCj  American  Ex- 
press Company  i\  Stack,-^  the  carrier  was  held  liable  under 
still  more  exculpating  circumstances.  A  person  knowing,  as 
it  seems,  by  some  means  that  there  were  goods  in  the  posses- 
sion of  the  wife  of  one  James  Stack,  who  was  absent  from 
her,  which  by  falsely  personating  her  husband  he  might  induce 
her  to  forward  to  his  address,  telegraphed  to  her  in  the  name 
of  her  husband  to  send  them  to  his  address.  Being  completely 
deceived  she  sent  the  goods  by  the  express  company  as  carrier 
as  directed,  at  the  same  time  writing  a  letter  addressed  to 
James  Stack  at  the  same  place  to  which  the  goods  had  been 
forwarded,  informing  him  that  they  had  been  sent  according 
to  his  directions.  This  letter  came  to  the  hands  of  the  swindler 
as  he  had  arranged  that  it  should  do.  He  then  demanded  the 
goods  of  the  company,  showing  this  letter  and  describing  the 
goods,  which  were  contained  in  a  package,  as  proof  that  he 
was  the  genuine  James  Stack.  The  delivery  of  the  goods  was 
however  refused,  and  he  was  required  to  adduce  further  evi- 
dence of  his  identity  with  the  real  James  Stack  for  whom  the 
goods  were  intended.  This  he  did  by  a  person  kno^^m  to  the 
agent  of  the  company,  who  stated  the  man 's  name  to  be  James 
Stack,  as  he  really  thought  it  was.  Without  further  inquiry 
the  agent  delivered  the  goods.  It  turned  out  that  this  man 
was  not  the  real  James  Stack  to  whom  the  goods  had  been 
sent.  The  delivery  under  such  circumstances  was  held  to  have 
been  inexcusable  negligence. 

Sec.  672.  (§348a.)  Same  subject — Liability  of  carrier  for 
innocent  delivery  to  consignee  though  a  swindler. — But  to  be 

distinguished  from  these  cases,  according  to  some,  although  not 
all  of  the  authorities,  are  those  in  which  the  carrier,  acting 

20.  29  Ind.  27. 
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in  good  faith  and  with  due  diligence,  delivers  the  goods  to 
the  person  to  whom  they  were  consigned,  though  the  consignor 
may  have  supposed  the  consignee  to  be  another  person  or 
have  been  induced  by  fraud  to  direct  the  delivery  of  goods  to 
such  consignee.  In  such  cases  the  carrier  is  held  not  to  be 
Iiable.21  The  leading  case  upon  this  question  is  Samuel  v. 
Cheney,22  decided  by  the  supreme  judicial  court  of  Massachu- 
setts. In  that  case  a  swindler,  assuming  the  name  of  A.  Swan- 
nick,  sent  a  letter  to  the  plaintiff  asking  for  a  price  list  of 
cigars,  and  giving  his  address  as  "A.  Swannick,  P.  O.  box 
1595,  Saratoga  Springs,  N.  Y. "  The  plaintiff  replied,  address- 
ing his  letter  according  to  this  direction.  The  sAvindler  then 
sent  another  letter  ordering  a  quantity  of  cigars.  These 
plaintiff'  shipped  by  the  defendant,  and  at  the  same  time  sent 
a  letter  to  the  swindler  addressed  as  above  notifying  him  of 
the  shipment.  There  was  at  this  time  in  Saratoga  Springs  a 
reputable  dealer  of  the  name  of  Arthur  Swannick,  who  did 
business  as  "A.  Swannick"  at  the  corner  of  Ash  and  Frank- 
lin streets,  and  who  was  in  good  standing  and  reported  as  solv- 
ent by  a  commercial  agency  to  which  plaintiff  applied  for  in- 
formation. No  other  A.  Swannick  appeared  in  the  Saratoga 
directory  or  was  known  to  the  commercial  agency.  But  about 
this  time  a  man  appeared  at  Saratoga,  rented  a  store  at  16 
Congress  street,  hired  box  1595  in  the  postoffice,  and  used 
printed  letter-heads  with  his  name  printed  as  "A.  Swannick, 
P.  0.  box  1595."  This  man  wrote  the  letters  to  plaintiff  and 
received  the  replies.  He  soon  after  disappeared.  Plaintiff 
supposed  the  letters  were  written  by,  and  that  he  was  dealing 
with,  Arthur  Swannick.  He  sent  the  goods  directed  "A. 
Swannick,  Saratoga  Springs,  N.  Y."  Defendant  carried  the 
packages  safely  to  Saratoga  Springs.  Shortly  before  their 
arrival  defendant  had  received  another  package  of  cigars  di- 
rected to  A.  Swannick,  which  he  offered  to  Arthur  Swannick, 

21.  Samuel  v.  Cheney,  135  Mass.  Railroad  Co.,  110  Mass.  26;   Bush 

278;    Edmunds    v.    Transportation  f    Railway  Co.,  3  Mo.  Ap.  62;  The 

Co.,  135  Mass.  283;  McKean  r.  Mc-  Drew,  l.")  Fed.  Rep.  826. 

Ivor,  L.  R.  6  Exch.  36;  Dunbar  v.  22.  135  Mass.  278. 
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who  refused  them,  saying  he  had  ordered  no  cigars.  After- 
wards on  the  arrival  of  the  packages  in  question,  defendant 
took  them  to  the  store  at  16  Congress  street,  and  delivered 
them  to  the  person  in  possession,  who  receipted  for  them  in 
the  name  of  "A.  Swannick. "  The  swindler's  real  name  was 
assumed,  in  the  case^  not  to  be  A.  Swannick. 

An  action  being  brought  to  charge  defendant  with  the  loss  of 
the  goods,  Morton,  C.  J.,  after  passing  the  question  whether, 
under  the  circumstances,  the  property  in  the  goods  passed  to 
the  swindler  so  that  a  bona  fide  purchaser  could  hold  them  as 
against  the  plaintiff,  said :  ' '  The  contract  of  the  carrier  is  not 
that  he  will  ascertain  who  is  the  owner  of  the  goods  and  de^ 
liver  them  to  him,  but  that  he  will  deliver  the  goods  according 
to  the  directions.  If  a  man  sells  goods  to  A.,  and  by  mistake 
directs  them  to  B.,  the  carrier's  duty  is  performed  if  he  de- 
livers them  to  B.,  although  the  unexpressed  intention  of  the 
forwarder  was  that  they  should  be  delivered  to  A. 

"If,  at  the  time  of  this  transaction,  the  man  who  was  in  cor- 
respondence with  the  plaintiff  had  been  the  only  man  in  Sara- 
toga Springs  known  as,  or  who  called  himself,  A.  Swannick, 
it  cannot  be  doubted  that  it  would  have  been  the  defendant's 
duty  to  deliver  the  goods  to  him  according  to  the  direction, 
although  he  was  an  imposter,  who  by  fraud  induced  the  plain- 
tiff to  send  the  goods  to  him.^^    The  fact  that  there  were  two 

23.  Citing    Dunbar    v.    Railroad  he    signed   a    receipt    in    his    true 

Co.,  110  Mass.  26.    In  this  case  the  name,  being  linown  to  the  agent, 

swindler  had  bought  the  goods  in  It  was  held  that,  under  these  cir- 

person,    under    an    assumed    and  cumstances,  the  carrier  was  not  li- 

fictitious   name,  and   had   directed  able  as  for  a  misdelivery,  the  very 

them  to  be  sent  to  the  address  of  person  having  obtained  the  goods 

the    assumed    name.      When    the  who    had    fraudulently    purchased 

goods    arrived    at    destination,    no  them  and  for  whom  they  were  in- 

person  of  that  name  being  known  tended.     The  seller  and  consignor 

to  the  agent  of  the  road,  they  were  of  the  goods  had  sold  them  to  the 

warehoused,   and   so  remained  for  fraudulent   buyer   in    person.     He 

some    two    weeks,    when   the   real  therefore   knew  to   whom   he  was 

party  came  for  them,  professing  to  selling   them,   though    he   did   not 

act  as  the  agent  of  the  person  to  know   him   by   his   correct  name; 

whose  address  they  had  been  sent,  and  the  very  person  to  whom  he 

They  were  delivered  to  him,  and  sold  them  had  received  them  from 
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bearing  the  name  made  it  the  duty  of  the  defendant  to  ascer- 
tain which  of  the  two  was  the  one  to  whom  the  plaintiff  sent 
the  goods.-"'     .     .    . 

"The  plaintiff  contends  that  he  intended  to  send  the  goods  to 
Arthur  Swannick.  It  is  equally  true  that  he  intended  to  send 
them  to  the  person  with  whom  he  was  in  correspondence.  We 
think  the  more  correct  statement  is  that  he  intended  to  send 
them  to  the  man  who  ordered  and  agreed  to  pay  for  them,  sup- 
posing erroneously  that  he  was  Arthur  Swannick.  It  seems  to 
us  that  the  defendant,  in  answer  to  the  plaintiff's  claim,  may 
well  say,  we  have  delivered  the  goods  intrusted  to  us  according 
to  your  directions,  to  the  man  to  whom  you  sent  them,  and  who, 
as  we  are  induced  to  believe  by  your  acts  in  dealing  with  him, 
was  the  man  to  wiiom  you  intended  to  send  them;  we  are 
guilty  of  no  fault  or  negligence.  "^^    The  cases  of  Winslow  v. 


the  carrier.  Another  distinguish- 
ing feature  in  this  case  was,  that 
at  the  time  of  the  delivery,  the 
carrier  was'holding  the  goods,  not 
as  carrier  but  as  warehouseman, 
and  was  responsible  only  as  an 
ordinary  bailee.  This  distinction 
was  not  adverted  to  in  the  opinion 
of  the  court,  the  decision  being 
put  squarely  upon  the  ground  that 
the  goods  had  been  delivered  to 
the  person  to  whom  they  had  been 
sold  and  for  whom  they  were  in- 
tended. But,  as  we  shall  hereafter 
see,  it  is  one  of  great  importance 
in  determining  the  question  of  the 
liability  of  the  carrier  for  a  wrong 
delivery. 

24.  The  court  here  proceed  to 
say:  "Suppose,  upon  the  arrival 
of  the  goods  in  Saratoga  Springs 
the  impostor  had  appeared  and 
claimed  them;  to  the  demand  of 
the  defendant  upon  him  to  show 
that  he  was  the  man  to  whom  they 
were  sent,  he  replies,  'True,  there 
is  another  A.  Swannick  here,  but 
he   has   nothing   to    do    with   this 


matter;  I  am  the  one  who  ordered 
and  purchased  the  goods;  here  is 
the  bill  of  the  goods,  and  here  is 
the  letter  notifying  me  of  their 
consignment  to  me,  addressed  to 
me  at  my  P.  O.  box  1595.'  The  de- 
fendant would  be  justified  in  de- 
livering the  goods  to  him,  whether 
he  was  the  owner  or  not,  because 
he  had  ascertained  that  he  was 
the  person  to  whom  the  plaintiff 
had  sent  them.  It  is  true  the  de- 
fendant did  not  make  these  in- 
quiries in  detail;  but  if,  by  a  rapid 
judgment,  often  necessary  in  car- 
rying on  a  large  business,  he  be- 
came correctly  satisfied  that  the 
man  to  whom  he  made  the  delivery 
was  the  man  to  whom  the  plaintiff 
sent  the  goods,  his  rights  and  lia- 
bilities are  the  same  as  if  he  had 
pursued  the  inquiry  more  minute- 
ly." 

25.  The  court  refer  to  the  case 
of  McKean  v.  Mclvor,  L.  R.  6 
Exch.  36.  The  facts  were  the  same 
as  those  in  the  New  York  and  Ver- 
mont cases,  except  that  the  goods 
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Railroad,  American  Express  Co.  v.  Fletcher  and  Price  v.  Rail- 
way, cited  in  the  foregoing  sections,  say  the  court,  "differ 
widely  in  their  facts  from  the  case  at  bar  and  are  distinguish- 
able from  it." 

The  application  of  the  rule  in  the  case  of  Samuel  v.  Cheney 
has,  however,  been  qualified  even  by  those  courts  which  recog- 
nize that  case  as  enunciating  a  correct  principle  of  law,  and  it 
has  been  held  that,  "if  there  be  negligence  in  the  delivery, 
resulting  in  the  goods  being  turned  over  to  one  who  represents 
a  person  well  known  at  the  place  of  delivery,  the  carrier  will 
be  liable.  "26 


were  addressed  to  the  fictitious 
firm  at  a  given  number  upon  a  cer- 
tain street,  to  which  a  notice  of 
the  arrival  of  the  goods  was  sent 
by  the  carrier,  addressed  to  the 
firm,  which  coming  to  the  hands 
of  the  swindler,  he  indorsed  the 
name  of  the  fictitious  firm  upon 
it  and  thus  obtained  the  goods. 
The  carrier  was  exonerated  from 
liability. 

See,  also,  Clough  v.  Railroad  Co., 
L.  R.  7  Exch.  26. 

In  the  case  of  Wilson  v.  Express 
Co.,  27  Mo.  App.  360,  the  court  say: 
"If  two  men  of  the  same  name 
live  in  the  same  1»wn,  and  one  of 
them  orders  goods  from  a  mer- 
chant at  a  distance,  and  the  car- 
rier delivers  to  the  man  of  that 
name  who  had  really  made  the 
order,  is  such  carrier  to  be  held 
responsible  simply  because  the 
consignor  thought  his  order  was 
from  the  other  of  the  two  men? 
No  case  has  gone  to  this  extreme. 
The  carrier  is  responsible  for  a 
correct  delivery,  but  he  is  not  the 
guardian  of  his  patrons,  nor,  when 
faultless  himself,  must  he  answer 
for  their  mistakes  or  mend  their 
misfortunes."  But  in  this  case  on 
the  second  trial  (43  Mo.  App.  659) 


the  jury,  under  proper  instructions 
from  the  court,  found  in  favor  of 
the  plaintiff,  and  the  appellate 
court  refused  to  disturb  their  ver- 
dict. 

See,  also,  the  case  of  The  Nor- 
walk  Bank  v.  The  Adams  Express 
Company,  4  Blatchford,  455. 

26.  Pacific  Express  Co.  v.  Critzer 
(Tex.  Civ.  App.),  42  S.  W.  Rep. 
1017;  Express  Co.  v.  Hertzberg,  17 
Tex.  Civ.  App.  100,  42  S.  W.  Rep. 
795. 

In  Railroad  Co.  v.  Fort  Wayne 
Electric  Co.,  108  Ky.  113,  55  S.  W. 
Rep.  918,  the  plaintiff  shipped 
goods  to  A.  B.  Camp  &  Co.  It  ap- 
peared that  another  had  wrong- 
fully ordered  the  goods  in  the 
name  of  A.  B.  Camp  &  Co.  When 
the  goods  arrived  at  destination, 
A.  B.  Camp  &  Co.  informed  the 
carrier  that  they  had  not  ordered 
the  goods  and  the  carrier  there- 
upon delivered  them  to  the  person 
who  had  wrongfully  ordered  them 
in  A.  B.  Camp  &  Co.'s  name.  It 
was  held  that  the  carrier  was 
liable  to  the  plaintiff  consignor 
for  their  value 

In  Oskamp  v.  Express  Co.,  61 
Ohio  St.  341,  56  N.  E.  Rep.  13,  one 
Rothschild    induced    the    plaintiff, 
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Sec.  673.  Same  subject — The  contrary  view. — But  in  the 
case  of  The  Express  Co.  v.  Shearer,^'  the  Supreme  Court  of 
Illinois  declared  that  the  rule  in  Samuel  v.  Cheney  was  incor- 
rect, and  they  declined  to  follow  it.  The  facts  in  that  case 
were  as  follows :  W.  W.  Shearer  &  Co.  of  Chicago  had  dealings 
with  one  J.  C.  Stubblefield,  who  was  engaged  in  buying  stock 
in  Kansas,  Missouri  and  Texas,  and  who  from  time  to  time 
applied  to  Shearer  &  Co.  for  advances  of  money,  which  they 
sent  him  in  the  form  of  drafts,  letters  of  credit,  and  money  by 
express.  In  April,  1888,  J.  C.  Stubblefield  was  at  Chetopa, 
Kansas,  and  telegraphed  Shearer  &  Co.  for  $700,  and  it  was 
sent  to  him  in  a  draft,  and  he  was  there  identified  at  the  bank, 
and  received  the  money  for  the  draft.  In  April,  1889,  J.  C. 
Stubblefield  again  arrived  in  Chetopa,  Kansas,  but  did  not 
register  at  his  hotel,  and  left  town  on  the  following  day.  By 
the  same  train  that  he  came  on,  another  man  came  to  Chetopa, 
calling  himself  J.  C.  Stubblefield.  This  second  one,  who  may 
be  designated  as  the  impostor^  went  to  another  hotel  than  that 
to  which  the  real  J.  C.  Stubblefield  went.  On  April  22,  1889, 
the  impostor  exchanged  several  telegrams  with  Shearer  &  Co. 
in  the  name  of  J.  C.  Stubblefield,  including  one  to  express  him 
$4,000.  He  thereupon  gave  orders  to  the  railroad  company  to 
hold  eleven  stock  cars  as  if  he  were  going  to  make  heavy  ship- 
ments of  stock.  On  the  24th  he  appeared  at  the  office  of  the 
express  company  and  asked  if  there  was  a  package  for  J.  C. 
Stubblefield.  The  agent  handed  him  the  package  on  the  im- 
postor producing  the  telegrams  received  by  him  from  Shearer 
&  Co.,  identifying  the  amount  of  money  in  the  package,  and 
on  the  representation  of  the  impostor's  landlord  that  he  had 
the  stock  cars  ordered  for  his  stock.    After  receiving  the  pack* 

b>    false    personation,    to    ship    a  Jones,    secured    possession    of    the 

package  of  diamonds  consigned  to  package.      The    express    company 

one  T.  M.  Jones,  rated  as  a  reputa-  was  held  liable  for  its  value  as  for 

able  merchant  in  Hopkinsville,  Ky.  a  conversion. 

Rothschild  then  presented  himself  27.  160    111.   215,   43   N.   E.   Rep. 

at   the   office  of   the   express   com-  816,  37  L.  R.   A.    177,   52  Am.   St. 

pany  in  Hopkinsville,  Ky.,  and,  by  Rep.    324,    aflBrming,  43    111.    App. 

representing    that   he    was    T.    M.  641. 
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age,  the  impostor  left  town  and  was  not  seen  again  in  Chetopa. 
The  imposition  was  discovered  when  the  real  J.  C.  Stubblefield 
returned  to  Chicago.  Under  this  state  of  facts  the  express 
company  was  held  liable,  the  Supreme  Court  of  Illinois  saying 
that  the  strict  liability  of  the  common  carrier  to  safely  deliver 
to  the  proper  person  should  in  all  proper  cases  be  rigidly  en- 
forced and  in  no  way  lessened. 

Sec.  674.  (§349.)  Same  subject — Delivery  on  forged  order 
or  to  unauthorized  agent  no  excuse. — So  it  has  often  been  held 
that  if  the  carrier  deliver  to  a  wrong  person,  claiming  the 
goods  under  a  forged  order,  he  will  be  liable  for  the  value  of 
the  goods  if  they  are  thereby  lost  to  the  owner.^s  Or  if  he  de- 
liver the  goods  to  the  wrong  party  by  mistake  f^  or  to  a  person 


28.  Gosling  v.  Higgins,  i  Camp. 
451;  Lubbock  v.  Inglis,  1  Stark. 
104;  Powell  V.  Myers,  26  Wend. 
591;  Hawkins  v.  Hoffman,  6  Hill, 
586;  American  Mer.  Ex.  Co.  v. 
Milk,  73  111.  224;  Southern  Ex. 
Co.  r.  Van  Meter,  17  Fla.  783. 
>  29.  Devereux  v.  Barclay,  2  B.  & 
[am.  702;  Guillaume  v.  Packet  Co., 
42  N.  Y.  212.  In  Viner  v.  The 
Steamship  Company,  50  N.  Y.  23, 
the  action  was  brought  against  the 
defendant,  as  common  carrier,  for 
the  conversion  of  a  quantity  of* 
butter  shipped  by  plaintiffs  at  New 
York  to  Georgetown.  The  defense 
was  that  the  butter  had  been  de- 
livered to  one  Smith,  a  consignee 
of  plaintiffs,  under  a  letter  which 
it  was  claimed  gave  him  the  ap- 
parent right  to  receive  it.  The 
butter  was  shipped  without  receipt 
or  bill  of  lading,  there  being  only 
an  entry  on  the  manifest  of  the 
vessel  of  eleven  packages  of  but- 
ter, marked  S.  in  a  diamond, 
shipped  by  F.  Viner  &  Co.,  the 
plaintiffs,  "to  order."  The  butter 
was  delivered  to  Smith  by  the  de- 
livery clerk  of  the  defendants,  at 


Georgetown,  on  the  faith  of  a  let- 
ter written  to  him  from  plaintiff's 
agent,  which  contained  the  fol- 
lowing clause:  "The  roll  sent  you 
to  day  you  will  find  of  good  qual- 
ity," etc.  This  letter  was  of  the 
same  date  as  the  shipment  of  the 
butter,  and  the  clerk  supposed  it 
had  reference  to  the  butter  which 
he  had  received,  and  so  delivered 
it  to  Smith.  This  he  was  thought 
to  have  been  justified  in  doing 
under  the  circumstances  by  the 
judge  at  the  circuit,  but  upon  ap- 
peal it  was  held  otherwise.  "I 
cannot  agree,"  said  Church,  C.  J., 
"with  the  learned  judge  who  tried 
this  cause  at  the  circuit,  that  the 
letter  from  the  plaintiffs  to  Smith 
was,  as  a  question  of  law,  sufficient 
authority  for  the  defendant  to 
justify  a  delivery  of  the  butter  to 
him.  The  property  was  shipped  to 
Georgetown,  consigned  to  plain- 
tiffs' order,  and  not  marked  with 
the  name  of  any  person.  The  car- 
rier had  no  right  to  deliver  it  ex- 
cept upon  the  order  of  the  plain- 
tiffs. It  is  well  settled  that  a  de- 
livery to  a  wrong  person  is  a  con- 
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not  authorized  to  receive  them,  though  they  be  delivered  to  him 
for  the  consignee  or  owner,  the  carrier  believing  him  at  the 
time  to  be  the  agent  of  such  consignee  or  owner,  it  being  held 
that  the  carrier  must  know  at  his  peril  that  the  person  to 


version.  The  letter  claimed  as  au- 
thority was  written  to  Smith,  and 
not  to  the  defendant.  It  does  not 
purport  to  be  an  order  for  the  de- 
livery of  the  property;  it  does  not 
state  that  any  butter  was  sent  to 
Smith,  nor  in  any  manner  author- 
ize him  to  receive  it.  It  refers  to 
butter  sent,  but  not  to  him;  nor 
does  it  specify  the  quantity  or  the 
number  of  packages,  or  the  line  or 
agency  which  transported  it,  and 
it  was  not  marked  with  his  name. 
Assuming  that  the  letter  refers  to 
the  same  butter,  which  it  probably 
did,  the  most  liberal  inference 
which  could  be  drawn  from  it  was 
that  the  plaintiffs  intended  that 
Smith  would  have  an  opportunity 
of  seeing  it,  or  selling  it,  or,  at 
most,  intimating  that  the  plaintiffs 
might  thereafter  give  him  an  or- 
der for  it;  but  it  is  an  unwarrant- 
able stretch  of  construction  that 
it  authorized  the  carriers  to  de- 
liver it  to  him.  .  .  .  The  de- 
fendant acted  in  good  faith, 
doubtless;  but  to  permit  carriers 
to  deliver  property  expressly  con- 
signed to  the  order  of  the  consign- 
or upon  an  authority  to  be  spelled 
out  of  language  not  addressed  to 
them,  and  so  uncertain  and  ambig- 
uous, would  encourage  laxity  and 
negligence,  and  lead  to  great  In- 
justice to  the  owners  of  property, 
and  would  be  contrary  to  law  and 
sound  business  principles.  Com- 
mon carriers  cannot  thus  easily 
relieve  themselves  from  respon- 
sibility.    Their  liability  continues 


until  the  property  is  delivered  ac- 
cording to  the  consignor's  order, 
and  it  is  no  answer  for  a  wrong 
delivery  to  say  that  it  was  done 
by  mistake,  and  with  no  bad  in- 
tent. The  consignor  required  a 
delivery  to  his  own  order;  the  de- 
livery was  made  without  such  or- 
der, and  consequently  at  the  risk 
of  the  carrier.  If  the  defendant 
had  refused  to  deliver  the  butter, 
and  Smith  had  brought  an  action 
to  recover  it  upon  the  authority  of 
this  letter,  no  court  would  have 
tolerated  the  action  for  a  moment. 
It  was  not,  therefore,  their  duty 
to  have  delivered  it  upon  this  au- 
thority, and  the  most  favorable 
disposition  of  the  case  for  the  de- 
fendant would  have  been  to  sub- 
mit the  question  to  the  jury  upon 
the  letter  and  all  the  other  facts 
of  the  case,  to  determine  whether 
from  the  plaintiffs'  negligence  or 
otherwise  the  defendant  was  ex- 
cused or  justified  in  delivering  the 
property  as  it  did.  ...  It  is 
urged  that  the  plaintiffs'  negli- 
gence in  writing  such  a  letter 
caused  the  delivery  and  produced 
the  injury.  The  writing  of  the  let 
ter  was  not  negligence  per  se.  The 
undisputed  existence  of  a  fact 
sometimes  constitutes  negligence 
in  law;  but  when  inferences  are  to 
be  drawn,  or  it  depends  upon  cir- 
cumstances, it  is  a  question  of  fact 
to  be  determined  by  a  jury."  The 
Ben  Adams,  2  Ben.  44.5;  Collins  v. 
Burns,  G3  N.  Y.  1. 
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whom  he  makes  such  delivery  has  authority  to  receive  the 
goods.3^ 

But  to  justify  delivery  to  an  agent  no  further  or  other  proof 
of  the  fact  of  the  agency  is  required  than  is  necessary  in  other 
cases.^i  The  fact,  however,  that  the  consignee  does  not  reside 
at  place  of  destination  and  does  not  expect  to  be  there  to  re- 
ceive the  goods  will  not  justify  a  delivery  to  a  general  agent; 
of  the  consignor  resident  there.^- 

Sec.  675.  (§  349a.)  Same  subject — How  where  consigned  to 
agent  of  carrier. — The  effect  of  consigning  the  goods  to  the 
agent  of  the  carrier  at  the  place  of  destination  has  been  some- 
what considered  by  the  courts.  Where  the  goods  are  con- 
signed to  the  consignee,  in  care  of  such  an  agent,  or  where  the 
agent  of  the  carrier  can  otherwise  be  deemed  to  be  the  agent 
of  the  consignee,  a  delivery  to  the  agent  of  the  carrier  for  the 
consignee  seems  to  be  a  good  delivery  and  to  exonerate  the 
carrier  from  his  liabilit}^  as  such.^^ 

Where,  however,  the  property  was  consigned  directly  to  the 
agent  of  the  carrier,  an  express  company,  who  knew  who  the 
owner  and  consignee  waSj  but  was  not  authorized  to  receive  it 
for  him,  it  was  held  that  the  company  was  not  exonerated  as 
carrier  by  delivery  to  such  agent,  but  that  it  continued  liable 
until  it  had  made  a  personal  delivery  to  the  consignee  or  until 
after  reasonable  efforts  had  been  made  to  find  and  notify  him 
of  its  arrival.^^ 

30.  Angle  v.  Railroad,  18  Iowa  ing  that  articles  for  the  consignee 
555;  Willard  r.  Bridge,  4  Barb,  should  be  delivered  to  the  janit- 
361;  Claflin  v.  Railroad,  7  Allen,  ress,  and  he  delivered  the  goods 
341;  Schlesinger  &  Sons  r.  Rail-  to  the  janitress,  according  to  the 
road  Co.,  85  N.  Y.  Supp.  372;  Sonn  direction,  he  was  not  liable  for 
v.  Smith,  68  N.  Y.  Supp.  217,  57  their  subsequent  loss  by  theft 
App.  Div.  372.  from  the  janitress.     RuflBn  v.  Rug- 

31.  Wilcox  V.  Railroad  Co.,  24  giero,  31  N.  Y.  Supp.  826,  10  Misc. 
Minn.    269;     Wright,    etc.,    Co.    v.    Rep.    739. 

Warren,   177   Mass.   283,   58   N.   E.  32.  Wilson  Sewing  Machine  Co. 

Rep.    1082;    Railroad    Co.   v.  Roth-  v.  Railroad  Co.,  71  Mo.  203. 

■schild  &  Co.,  119  Ga.  604,  46  S.  E.  33.  Bennett    r.    Express    Co.,    12 

Rep.   830.  Oreg.   49. 

Where   an   expressman   found  a  34.  Bennett    v.    Express    Co.,    12 

note  on  the  consignee's  door  direct-  Oreg.  49. 
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But  where  the  cotisignee  and  owner  was  not  kno^vn,  it  was 
held  that  the  duty  of  the  carrier  was  to  transport  the  goods  to 
their  destination  and  there  to  hold  them  safely  until  called  for 
by  the  owner  and  delivered  to  him;  that  as  to  the  first  duty, 
that  of  carriage  to  destination,  they  were  liable  as  carriers,  but 
as  to  the  latter,  they  were  liable  simply  as  warehousemen.^^ 

Sec.  676.  Same  subject — How  where  consigned  to  consignee 
in  care  of  another  person. — Goods  shipped  to  one  person  as 
consignee  in  care  of  another  should  be  delivered  to  the  con- 
signee, and,  in  case  he  can  not  be  found,  then  to  the  one  in 
whose  care  they  are  shipped.^*'  Xor  is  the  right  of  the  consignee 
to  the  goods  changed  by  the  goods  being  shipped  "in  care  of" 
another  person,  and  by  that  other  person  refusing  to  receive 
them,  if  the  carrier  knows,  in  fact,  who  the  real  party  in  in- 
terest is.  When  it  clearly  appears  that  the  carrier  refuses  to 
deliver  the  goods  shipped  to  the  owner  and  real  party  in  in- 
terest, with  a  knowledge  of  the  fact  that  the  party  claiming 
the  goods  is  the  identical  person  to  whom  they  are  addressed 
and  consigned,  the  right  of  the  owner  to  the  possession  is 
removed  from  the  possibility  of  doubt.  If  the  carrier  persists 
in  his  refusal  to  deliver,  the  owner  may  maintain  replevin.^'^ 

Sec.  677.  (^349b.)  Same  subject — How  where  goods  are 
misdirected. — The  carrier  cannot  be  held  liable  for  losses 
caused,  without  his  negligence,  by  the  misdirection  of  the 
goods.^^    But  if    notwithstanding  the  misdirection,  he  knows 

35.  Alabama,  etc.  R.  Co.  /•.  Kidd,  Short,  etc.  R.  Co.  v.  Hodapp,  83 
35  Ala.  209.     See,  also,  Mobile,  etc.    Penn.  St.  22. 

R'y  Co.  V.  Prewitt,  46  Ala.  63,  com-  Where  by  mistake  a  shipper  of 
merited  upon  in  Bennett  v.  Express  goods  directed  them  to  the  con- 
Co.,  supra.  signee  at  Philadelphia,   X.    Y.,  in- 

36.  Schlesinger  v.  Railroad  Co.,  stead  of  Philadelphia,  Pa.,  and 
88  111.  App.  273.  they  were  carried  by  the  railroad 

37.  Express  Co.  v.  Hammer,  21  company  to  the  point  designated 
Ind.  App.  186,  51  N.  E.  Rep.  953.  and  held  for  several  months  with- 

38.  Southern  Ex.  Co.  r.  Kauf-  out  any  one  calling  for  them,  th? 
man,  12  Heisk.  161;  Erie  R'y  Co.  r.  carrier  was  held  not  liable  for 
Wilcox,  84  III.  239;  Stimson  v.  their  loss  by  fire  while  at  such 
Jackson,  58  N.  H.  138;  Congar  r.  point,  in  the  absence  of  proof  that 
Railroad   Co.,   24  Wis.    157;    Lake  the  fire  was  due  to   its  failure  to 
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the  true  direction,^^  or  if,  by  the  use  of  ordinary  diligence,  he 
could  ascertain  the  true  direction,^*^  he  will  not  be  excused  for 
a  misdelivery.  Where,  at  the  time  the  goods  are  tendered  to 
him  for  carriage,  the  carrier  knows  that  they  are  misdirected, 
as  where  they  are  directed  to  a  place  which  does  not  exist,  he 
should  not  accept  them,  but  await  correct  directions ;  and  if  he 
does  accept  the  goods  and  sends  them  forward  he  will  be  liable 
for  their  loss.^^ 

It  may  happen  that  the  addresses  on  a  package  and  that 
given  in  the  receipt  of  the  carrier  are  different.  The  question 
then  arise^  whether  the  address  given  in  the  receipt  is  con- 
clusive on  the  rights  of  the  parties.  If  the  address  on  the  pack- 
age has  been  correctly  printed  by  the  shipper,  and  a  mistake 
made  in  the  receipt  by  the  carrier,  it  would  be  manifestly 
unjust  to  allow  the  carrier  to  escape  liability  for  non-delivery 
by  showing  that  the  consignee  could  not  be  found  at  the  ad- 
dress appearing  in  the  receipt.  But  if  the  address  has  been 
incorrectly  printed  on  the  package  by  the  shipper,  and  the 


exercise  ordinary  care;  and  its 
liability  in  such  respect  was  not 
altered  by  the  fact  that  the  agent 
at  the  point  of  shipment,  when 
notified  of  the  error,  agreed  to  for- 
ward them  to  Philadelphia,  Pa., 
since  there  was  no  consideration 
for  his  undertaking,  and  at  most  it 
amounted  to  only  a  gratuitous 
agency  on  the  carrier's  part.  Trel- 
even  v.  Railroad  Co.,  89  Wis.  598, 
62  N.  W.  Rep.  536. 

So  where  two  or  more  consign- 
ments of  goods  are  sent  at  the 
same  time  by  the  same  shipper 
under  separate  bills  of  lading,  any 
loss  arising  from  misdelivery 
through  the  shipper's  neglect  to 
sufficiently  mark  his  goods  falls 
on  the  shipper  and  not  on  the  car- 
rier. Feldstein  v.  Steamboat  Co., 
46  N.  Y.  Supp.  897,  21  Misc.  60. 

Where  the  misdirection  is  due  to 


the  carrier's  own  negligence,  he 
will  be  liable  for  any  loss  occur- 
ring in  consequence  thereof.  Rail- 
road Co.  V.  Neimann,  84  111.  App. 
272. 

But  as  a  succeeding  carrier 
never  sees  the  bill  of  lading  till  it 
is  surrendered,  and  a  delivery  of 
the  goods  made,  the  waybill  is  a 
complete  defense  to  it  for  delivery 
at  a  wrong  destination.  Hayman 
V.  Railroad  Co.,  86  N.  Y.  Supp.  728, 
43  Misc.  74. 

39.  Mahon  v.  Blake,  125  Mass. 
477. 

40.  Guillaume  i\  Transportation 
Co.,  100  N.  Y    491. 

41.  O'Rourke  v.  Railroad  Co.,  44 
Iowa,  526.  Carrier  is  not  liable 
where,  while  waiting  correct  direc- 
tions, the  goods  are  destroyed  by 
accidental  fire.  Erie  R'y  Co.  V. 
Wilcox,  84  III.  239. 
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correct  address  is  given  in  the  receipt  by  the  carrier,  in  an 
action  against  the  carrier  for  failure  to  deliver  it  is  error  not 
to  admit  evidence  that  the  address  on  the  package  was  incor- 
rect and  that  the  carrier  had  made  an  effort  to  deliver  at  that 
address.  However  cogent  as  evidence  the  receipt  may  be  as  to 
the  actual  address  which  the  package  bore,  it  is  nevertheless 
not  conclusive,  and  other  evidence  is  admissible  to  show  the 
address  upon  the  package* 2 

Sec.  678.  (§349c.)  Same  subject — Carrier  not  liable  virhere 
wrong  delivery  induced  or  ratified  by  owner. — Obviously  the 
carrier  cannot  be  liable,  though  he  has  delivered  the  goods  to 
a  person  not  entitled  to  them,  if  such  delivery  was  caused  or 
induced  by  the  owner  of  the  goods.'*^  And  so  a  wrongful  de- 
livery may  be  ratified  by  the  owner,  thereby  relieving  the 
carrier  from  liability  therefor.'*'* 


42.  Cappel  v.  Weir,  92  N.  Y. 
Supp.  365;  s.  c.  90  N.  Y.  Supp. 
394. 

43.  Dobbin  v.  Railroad  Co.,  56 
Mich.  522;  Brasher  v.  Railway- 
Co.,  12  Colo.  384;  Schwarzschild 
&  Sulsberger  Co.  v.  Railway  Co., 
76  Mo.  App.  623;  Carroll  v.  Ex- 
press Co.,  37  S.  C.  452,  16  S.  E. 
Rep.   128. 

In  Wernwag  v.  Railroad  Co., 
117  Penn.  St.  46,  plaintiffs'  agent 
had  taken  an  order  for  goods  from 
L.  B.  which  he  sent  to  plaintiffs. 
Not  knowing  L  .B.,  and  supposing 
it  to  be  intended  for  A.  B.,  whom 
they  knew,  they  sent  the  goods 
to  A.  B.  by  defendant's  road.  A. 
B.  had,  however,  gone  out  of  busi- 
ness. L.  B.  claimed  the  goods. 
Defendant  inquired  of  plaintiffs' 
agent  whether  he  had  sold  goods 
to  L.  B.,  and  was  told  he  had. 
Defendant  delivered  to  L.  B..  who 
was  insolvent,  and  defendant  was 
held  liable  for  delivery  to  L.  B., 
who  was  not  the  consignee.     The 


inquiry  of  the  agent  did  not  dis- 
close that  he  had  sold  these  goods 
to  L.  B.,  and  nothing  in  the  con- 
duct of  the  consignors  justified  a 
delivery  to  other  than  the  con- 
signee. 

In  Conley  v.  Railway  Co., 
(Can.)  32  Ont.  R.  258;  a/firmed 
1  Ont.  L.  R.  345,  plaintiffs  shipped 
goods  to  "The  International 
Chemical  Company"  which  was 
not  incorporated.  They  did  not 
intend  that  the  carrier  should  de- 
liver the  goods  until  the  company 
was  incorporated.  The  carrier  de- 
livered the  goods  in  the  usual 
course  of  business  under  that 
name.  The  court  held  that  the 
carrier  was  not  liable  for  the 
consequent  loss  as  the  shippers 
knew  the  company  was  not  in- 
corporated when  the  goods  were 
shipped. 

44.  Dobbin  v.  Railroad  Co.,  56 
Mich.  522;  Reynolds  v.  Railroad 
Co.,  3  N.  Y.  Suppl.  331;  Converse 
V.    Railroad    Co.,    58    N.    H.    521; 
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Sec.  679.  (§  350.)  Same  subject — Doctrine  of  the  cases 
stated. — It  will  thus  be  seen  that  no  possible  circumstances  of 
fraud,  imposition  or  mistake,  causing  the  delivery  to  the  wrong 
person,  which  have  not  been  induced  by  the  conduct  of  the 
owner  of  the  goods,  or  in  which  he  has  not  participated,  will, 
at  least  according  to  the  American  cases  upon  the  subject, 
excuse  the  carrier  from  liability  for  the  value  of  the  goods  if 
they  are  thereby  lost,  and  that  when  the  owner  of  the  goods 
has  been  made  the  dupe  of  an  artifice  which  has  induced  him 
to  pursue  a  course  in  reference  to  them  which  has  led  to  the 
delivery  by  the  carrier  to  an  improper  person  who  was  not 
really  entitled  to  them,  the  carrier  will  nevertheless  be  re- 
sponsible for  the  loss  thereby  occasioned,  where  he  has  been 
guilty  of  negligence,  but  in  some  jurisdictions  not  where,  in 
good  faith,  he  has  delivered  to  the  person  to  whom  the  owner 
actually  directed  the  goods,  although  the  owner  may  have  been 
misled. 

Sec.  680.  When  delivery  at  wrong  place  is  deemed  a  con- 
version.— Delivery  of  the  goods  at  the  wrong  place  and  failure 
to  notify  the  shipper  of  the  wrong  delivery  will  sometimes  be 
deemed  a  conversion  of  the  goods.  Thus  where  specific  direc- 
tions were  written  in  the  shipping  receipt  to  ship  to  Gates 
City,  Va.,  and  the  carrier  afterwards  without  the  shipper's 
knowledge  billed  the  goods  to  Preston,  Va.,  where  they  were 
allowed  to  lie  and  become  valueless,  the  carrier  was  held  liable 
for  a  conversion.  In  order  that  the  shipper  may  be  charged 
with  notice  that  shipment  has  been  made  to  the  wrong  place, 

Cleveland,  etc.  R.  Co.  v.  Sargent,  (Dissenting    opinion    by    McLean, 

19  Ohio  St.  438,  J.) 

In   Hayman   v.   Railway  Co.,   86  The    fact    that    the    owner    re- 

N.    Y.    Supp.    728,    43    Misc.    74,   a  ceives    payment    from    the    person 

consignee,    being    notified    of    the  to  whom  the  wrongful  delivery  is 

delivery   of   goods   by   the   cari'ier  made   for  a   portion   of   the  goods 

at  a  wrong  place,  notified  the  car-  does    not    constitute    a    waiver    of 

rier  to   forward   them   to   another  his   claim  against   the  carrier  for 

place  and  received  them  there.    It  the  balance  if  he  does  not  intend 

was    held    that    such     acceptance  such   waiver.     Lester   v.   Railroad 

operated   as   a  waiver   of   the   car-  Co.,  92   Hun,  342,   36   N.   Y.   Supp. 

rier's  liability  for  the  misdelivery.  907. 
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actual  notice,  or  facts  from  which  such  notice  could  reasonably 
be  inferred,  must  be  shown.^'' 

Sec.  681.  (§351.)  Delivery  by  carrier  holding  as  vrare- 
houseman  subject  to  less  stringent  rules. — But  an  important 
distinction  is  here  to  be  noticed  between  the  circumstances 
which  will  support  an  action  against  the  carrier  when,  holding 
the  goods  in  that  relation,  he  makes  a  wrong  delivery  of  themj 
and  when,  having  become  a  mere  warehouseman  or  bailee  of 
the  goods,  he  delivers  them  to  a  person  not  entitled  to  them, 
being  induced  to  do  so  by  fraud  or  imposition  or  the  fault  of 
the  sender  or  consignee.  In  the  former  case,  as  we  have  seen, 
such  a  delivery  is  per  se  and  under  all  circumstances  a  conver- 
sion of  the  goods,  and  he  becomes  at  once  liable  for  their  value 
in  an  action  of  trover.  But  when  the  carrier  has  made  such 
reasonable  efforts  to  find  the  consignee  as  the  law  requires  of 
him,  and  has  failed  to  do  so,  or  if  he  has  tendered  the  goods  to 
the  consignee  and  he  li£s  refused  them,  or  if  from  any  other 
cause  his  relation  to  the  goods  as  carrier  has  ceased,  and  he  has 
become  responsible  for  their  safety  merely  in  the  character  of 
warehouseman  or  ordinary  bailee,  this  rigid  rule  of  law  be- 
comes inapplicable.  Such  are  the  cases  of  Stephenson  v.  Hart,*^ 
and  Duff  f.  Budd,^'  which  are  sometimes  cited  to  show  that,  as 
a  rule  of  law,  the  carrier  who  has  made  a  delivery  of  the  goods 
to  a  person  not  entitled  to  them  and  not  authorized  to  receive 
them  is,  under  any  circumstances,  guilty  of  a  conversion  of 
them,  and  liable  for  their  value  to  the  true  owner.  In  the 
former  of  these  cases  the  plaintiff  was  imposed  upon  by  a 
swindler,  and  consigned  a  box  by  his  direction  to  J.  West, 

45.  Railway  Co.  v.  Potts  &  Co.,  take  part  of  the  goods  and  leave 
.3:5  Ind.  App.  564,  71  N.  E.  Rep.  the  balance  to  be  called  for  at  a 
C85.  future  day.     He  negligently  later 

46.  4  Bing.  476  delivered  the  balance  to  some  un- 

47.  3  Brod.  &  Bing.   177.  known     persons    who     called    for 
In  Oderkirk    r.    Fargo,   61   Hun,     them   without  authority  from  the 

418,   16  N.  Y.  Supp.  220;   s.  c.  58  consignee.     The   carrier   was   held 
Hun.  347,   11  N.  Y.  Supp.  871,  the  liable   for   negligence,  although   it 
agent    of    an     express     company  was    merely    acting     as     a     ware- 
agreed  to  allow  the  consignee,  be-  houseman, 
fore  he  had  paid  the  charges,  to 
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Great  Winchester  street,  London.  The  carrier  found  that  no 
such  person  resided  there,  and  so  took  away  the  box  to  be 
kept  for  the  consignor;  but  about  a  week  or  ten  days  after- 
wards, he  received  a  letter  signed  J.  West,  informing  him  that 
the  box  had  been  addressed  to  him  by  mistake  to  Great  Win- 
chester street,  and  requesting  that  it  be  forwarded  to  him  at 
another  place.  The  box  was  sent  accordingly  and  was  re- 
ceived by  the  swindler,  who  soon  afterwards  disappeared. 
The  goods  having  been  obtained  from  the  plaintiff  by  fraud, 
and  having  been  delivered  to  a  person  not  entitled  to  them,  it 
was  held  that  the  action  of  trover  would  lie,  and  that  it  was  a 
question  for  the  jury  whether  the  defendant  had  been  guilty 
of  such  negligence  as  to  entitle  the  plaintiff  to  a  recovery, 
Burrougli,  J.,  saying:  "I  am  of  opinion  that  the  verdict  is 
right,  that  there  is  no  ground  for  a  new  trial,  and  that  the 
action  is  maintainable  on  the  second  count  of  this  declaration. 
At  the  outset,  no  doubt,  the  contract  was  between  the  carrier 
and  the  consignee;  but  when  it  was  discovered  that  no  such 
person  as  the  consignee  was  to  be  found  in  Great  Winchester 
street,  that  contract  was  at  an  end,  and  the  goods  remaining  in 
the  hands  of  the  carrier  as  the  goods  of  the  consignor,  a  new 
implied  contract  arose  between  the  carrier  and  the  consignor, 
to  take  care  of  the  goods  for  the  use  of  the  consignor.  It  is 
clear  that  the  property  in  them  never  passed  out  of  the  plain- 
tiff, the  consignor.  The  whole  transaction  was  a  gross  fraud; 
the  goods  procured  by  a  bill  with  a  false  drawer  and  false 
acceptor,  and  no  such  person  as  the  consignee  ever  heard  of  at 
the  place  to  which  he  had  addressed  the  goods.  That  circum- 
stance ought  to  have  awakened  the  suspicions  of  the  defend- 
ants, and  they  were  guilty  of  gross  negligence  in  parting  with 
them  without  further  inquiry.  In  the  result,  they  have  the 
goods  of  the  plaintiff  in  their  possession,  and  they  are  liable 
to  him  if  they  deliver  them  wrongfully."  Gaselee,  J.,  how- 
ever, was  of  opinion  that  the  defendants  were  not  liable  to  an 
action  of  trover,  as  having  been  guilty  of  a  wrongful  conver- 
sion of  the  goods.  "For  delivery  to  a  wrong  person,"  said 
he,  ''a  carrier  is  no  doubt  responsible  in  trover;  but  from  all 
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that  appears  in  this  case,  it  may  be  collected  that  the  person 
who  received  the  box  was  the  person  calling  himself  West  and 
the  person  to  whom  it  was  intended  the  box  should  be  de- 
livered. ' ' 

Sec.  682.  (§352.)  Same  subject.— In  Duff  v.  Budd  the 
plaintiffs  had  received  an  order  from  a  person  unknown  to 
them  to  furnish  goods  for  Mr.  J.  Parker,  of  High  street,  Ox- 
ford. The  plaintiffs,  never  having  dealt  with  Parker,  made 
inquiry  about  him,  and  finding  that  Mr.  Parker,  of  High  street, 
Oxford,  was  a  tradesman  of  great  respectability,  forwarded 
the  goods  by  the  defendant's  wagon,  directing  the  parcel  to 
"Mr.  James  Parker,  High  street,  Oxford."  The  carrier's  por- 
ter knew  Mr.  William  Parker,  of  High  street,  Oxford,  to  whom 
he  had  before  delivered  goods,  and  on  the  morning  after  their 
arrival  informed  him  of  the  fact.  He  said  he  expected  no  such 
parcel,  and  knew  nothing  about  it.  Shortly  afterwards,  a  per- 
son to  whom  the  carrier's  porter  had  before  delivered  goods 
under  the  name  of  Parker,  called  at  the  carrier's  office,  and, 
seeing  the  parcel,  said  that  it  was  his;  and  he  was  allowed  to 
take  it  away  without  any  evidence  that  he  was  the  person  for 
whom  it  was  intended.  The  man  having  turned  out  to  be  an 
impostor,  and  the  goods  having  been  lost  to  the  plaintiffs, 
they  sued  the  carrier  in  case;  and  the  jury  having  found  a 
verdict  for  them,  the  court  refused  to  disturb  it,  the  case  hav- 
ing been  properly  left  to  the  jury  upon  the  facts,  and  they 
having  found  that  it  was  a  case  of  negligence.^ 

1.  In  Bush  V.  Railroad  Co.,  3  shipped  the  goods  by  defendant's 
Mo.  App.  62,  it  appeared  that  road,  addressed  to  "Henry  Hund, 
plaintiffs,  who  were  wholesale  St.  Charles,  Missouri,"  and  at  the 
dealers  in  St.  Louis,  received  a  same  time  sent  by  mail  to  the 
letter  from  St.  Charles,  Mo.,  same  address  a  duplicate  copy  of 
signed  "Henry  Hund,"  and  order-  the  bill  of  lading  and  a  bill  of 
Ing  certain  wine  and  whisky,  the  goods.  The  bill  of  lading  con- 
They  did  not  know  any  such  per-  tained  a  condition  that  if  the 
son,  but,  on  consulting  Brad-  goods  were  not  removed  in  twenty- 
street's  report,  they  found  that  four  hours  defendant  should 
there  was  at  St.  Charles  a  saloon-  thereafter  be  liable  only  as  a 
keeper  in  good  credit  named  warehouseman.  There  were  at 
Henry  Hund,  and  they  thereupon  this   time  in  St.   Charles  two  per- 
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Sec,  683.  (§353.)  Same  subject. — This  subject  was  dis- 
cussed in  the  case  of  Heugh  v.  The  Railway  Company .2  In  this 
case  the  goods  had  likewise  been  procured  from  the  plaintiffs 
by  a  fraudulent  letter  written  in  the  name  of  a  company  which 
had  ceased  to  do  business,  by  a  person  who  had  formerly  been 
in  its  employment.  The  goods  were  sent  according  to  instruc- 
tions, directed  to  a  particular  number  and  street.  The  carrier 
tendered  the  goods  there,  but  they  were  refused,  and  there- 
upon, according  to  the  course  of  his  business,  he  sent  an  advice 
note  to  the  company  at  the  place  designated  for  the  delivery 
of  the  goods.  Several  days  afterwards  the  person  who  had 
forged  the  order  for  the  goods  appeared  at  the  carrier's  office 
with  another  forged  order,  signed  with  the  company's  name, 
directing  the  delivery  of  the  goods  to  him.  This  order  was 
obeyed,  and  the  goods  delivered  accordingly.  It  was  held  that, 
when  the  carrier  had  tendered  the   goods  at  the  appointed 


sons  each  calling  himself  Henry 
Hund, — one  the  reputable  saloon- 
keeper referred  to  and  a  stranger 
who  had  been  there  less  than  two 
weeks,  but  had  rented  a  store  in 
that  name  and  made  some  ar- 
rangements for  fitting  it  up.  The 
goods  in  question,  with  others  ad- 
dressed in  the  same  way,  arrived 
in  St.  Charles  in  due  time,  and 
defendant's  agent  notified  the  well 
known  saloon-keeper,  who  re- 
fused to  receive  the  goods,  saying 
he  had  not  ordered  them.  After 
remaining  at  the  depot  twenty- 
four  hours,  the  goods  were  sent, 
according  to  custom,  to  the  ware- 
house. About  four  days  later  the 
stranger  appeared  and  claimed  the 
goods.  Defendant's  agent  at  first 
refused  to  deliver  to  him,  saying 
they  did  not  know  him,  though 
he  had  heard  that  such  a  man  had 
recently  arrived  in  St.  Charles, 
and  was  about  to  open  a  store 
there.  The  stranger  insisted  that 
the  goods  were  his  and  produced 


the  bill  of  lading  and  surrendered 
it  to  defendant's  agent,  who  there 
upon  took  his  receipt  for  the  goods 
and  delivered  them  to  him.  He 
soon  after  disappeared,  proving  to 
be  a  swindler. 

In  an  action  to  charge  defendant 
with  the  value  of  the  goods,  it 
was  held  that  there  was  no  mis- 
delivery; that  the  goods  were  (1) 
delivered  to  the  person  to  whom 
they  were  directed,  and  (2)  that 
defendant  as  a  warehouseman  had 
been  guilty  of  no  negligence. 

See  also,  Wilson  r.  Express  Co., 
27  Mo.  App.  360;  s.  c.  43  Mo.  App. 
G59;  Oskamp  i\  Express  Co.,  61 
Ohio  St.  341,  56  N.  E.  Rep.  13; 
Railroad  Co.  v.  Fort  Wayne  Elec- 
tric Co.,  108  Ky.  113,  55  S.  W. 
Rep.  918;  Pacific  Express  Co.  v. 
Critzer  (Tex.  Civ.  App.)  42  S. 
W.  Rep.  1017;  Express  Co.  v. 
Hertzberg,  17  Tex.  Civ.  App.  100, 
42  S.  W.  Rep.   795. 

2.  L.  R.  5  Exch.  50. 
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place,  and  had  sent  the  advice  note  according  to  the  usual 
course  of  his  business,  he  ceased  to  hold  the  goods  as  carrier. 
That  being  the  case,  the  question  was  whether,  under  the  cir- 
cumstances, the  delivery  amounted  in  law  to  a  conversion,  or 
whether  the  carrier  was  only  bound  to  act,  and  did  act,  with 
reasonable  caution.  The  cases  of  Stephenson  v.  Hart  and  Duff 
17.  Budd  were  urged  upon  the  court  as  sustaining  the  proposi- 
tion that,  under  the  proof  in  the  cause,  the  carrier  was,  as  a 
matter  of  law,  guilty  of  a  conversion;  but  this  was  denied  to 
be  the  result  of  these  cases.  "The  plaintiffs  contend,"  said 
Kelly,  C.  B.,  "that  this  was  a  misdelivery  on  the  part  of  the 
defendants,  amounting  to  a  conversion;  but  no  sufficient  au- 
thority has  been  cited  in  support  of  this  position.  It  is  true 
that  a  misdelivery  by  a  carrier  has  been  held  to  amount  to  a 
conversion;  but  the  defendants'  character  of  carriers  had 
ceased,  and  whatever  character  they  filled  it  was  not  that. 
Their  position  has  been  not  inaptly  described  as  that  of  invol- 
untary bailees.  Without  their  own  default  they  found  these 
goods  in  their  hands,  under  circumstances  in  which  the  charac- 
ter of  carriers,  under  which  they  received  them,  had  ceased. 
Did  they  then,  as  involuntary  bailees,  become  subject  to  an 
absolute  duty  to  deliver  to  the  proper  person,  so  as  to  be  liable 
for  misdeliveryj  though  without  negligence  ?  The  only  authori- 
ties in  the  courts  of  this  country  cited  in  support  of  that 
proposition  are  Stephenson  v.  Hart  and  Duff  v.  Budd;  but  in 
neither  case  was  it  held  or  even  contended  that  the  misdelivery 
amounted  as  a  matter  of  law  to  a  conversion;  but  in  both 
cases  it  was  admitted  to  be  a  question  for  the  jury,  and  the 
question  was,  in  fact,  left  to  them  whether,  under  all  the  cir- 
cumstances, the  defendants  had  acted  with  reasonable  care. 
It  is  plain  then,  on  the  authority  of  those  cases,  that  misdeliv- 
ery under  such  circumstances  is  not  as  a  matter  of  law  a  con- 
version, but  that  it  is  a  question  of  fact  for  a  jury  whether 
the  defendants  have  exercised  reasonable  and  proper  care  and 
caution.  The  jury  have  answered  this  question  in  favor  of  the 
defendants,  and  they  are  therefore  entitled  to  keep  their  ver- 
dict." 
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Sec.  684.  (§354.)  Same  subject— The  rule  stated.— The  law 
upon  this  subject  ma}^,  therefore,  be  stated  to  be  that,  so  long 
as  the  carrier  continues  in  the  relation  of  carrier  to  the  goods, 
he  is  under  an  absolute  engagement  that  they  shall  be  delivered 
only  to  the  person  to  whom  they  were  consigned;  but  that 
when,  from  any  cause,  he  ceases  to  hold  them  as  carrier,  and 
becomes  a  mere  warehouseman  or  ordinary  bailee,  the  degree 
of  responsibility  resting  upon  him  becomes  changed,  and  from 
that  moment,  if  the  goods  are  lost  by  misdelivery  or  other- 
wise, it  becomes  a  question  of  fact  whether  he  has  exercised 
reasonable  care  and  caution.  If  the  relation  of  carrier  has, 
under  the  circumstances,  ceased,  and  the  carrier  stands  in  the 
attitude  of  bailee  merely,  he  is  no  longer  an  insurer  of  the 
safety  of  the  goods,  nor  is  he  precluded  from  showing  that 
their  loss,  even  though  it  may  have  been  by  misdelivery,  has 
been  occasioned  by  some  other  cause  than  his  negligence  or 
want  of  caution.  In  such  cases  the  law  as  to  the  accountability 
of  ordinary  bailees  becomes  applicable.  But  when  the  carrier 
claims  exemption  on  the  ground  that,  under  the  particular  cir- 
cumstances of  the  case,  he  held  the  goods,  not  as  a  carrier,  but 
as  an  ordinary  bailee,  it  devolves  upon  him  to  show,  not  only 
that  he  has  done  his  whole  duty  to  effect  a  delivery,  according 
to  the  course  of  his  business,  but  that  he  has  been  guilty  of  no 
negligence  which  has  caused  or  contributed  to  the  loss.^ 

Sec.  685.  (§355.)  Liability  as  warehouseman  when  goods 
refused  or  consignee  cannot  be  found. — Whenever  the  carrier 
can  show  that  the  delivery  was  impossible,  from  inability  to 
find  the  consignee,  or  from  his  refusal  to  accept  the  goods,  or 
from  his  unreasonable  delay  in  taking  them  away,  when  that 
duty  devolves  upon  him  according  to  the  course  of  the  business 
of  the  carrier,  or  that  from  any  other  cause  his  obligation  as 
carrier  has  ceased  and  the  less  burdensome  one  of  warehouse- 
man has  supervened,  he  may  further  show  that  the  loss  which 

3.  Wilson    V.    Railroad    Co.,    94  418,    IG   N.   Y.  Supp.   220;    s.  c.   58 

Cal,    166,    29    Pac.    Rep.    861,    17  Hun,    :U7,    11  N.    Y.    Supp.    871; 

L.    R.    A.    685,    citing    Hutch,    on  Diamond    Joe  Line    v.   Carter,    76 

Carr.;  Oderkirk  v.  Fargo,  61  Hun,  111.   App.   470. 
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has  occurred  was  not  attributable  to  his  fault  or  negligence, 
and  thereby  exonerate  himself  from  liability.-*  If,  for  instance, 
the  goods  have  been  destroyed  by  an  accidental  fire ;''  by  an 
explosion  of  dangerous  goods,  of  the  character  of  which  he  was 
not  aware  ;'^  by  leakage  from  a  defect  in  a  cask;'^  or  have  de- 
preciated in  market  value  f  or  have  been  lost  by  theft  or  rob- 
bery, without  the  fault  or  negligence  of  the  carrier,^  and  he 
can  show  that  his  relation  to  the  goods  as  common  carrier 
had,  before  such  loss,  been  changed  to  that  of  a  mere  cus- 
todian of  the  goods  for  the  consignor  or  owner,  he  will  be  ex- 
cused, although  he  would  have  been  unquestionably  liable  in 
his  character  as  carrier. 

Sec.  686.     (§356.)     Same  subject.— It  therefore  frequently 
becomes  a  question  of  importance  as  well  as  of  difficulty  to 

warehouseman  for  redress  — 
whether  the  warehouseman  be  the 
initial  carrier,  a  connecting  car- 
rier or  some  one  with  whom  the 
carrier  has  stored  the  goods  pend- 
ing their  removal  by  the  con- 
signee. Railroad  Co.  v.  Carter, 
165  111.  570,  46  N.  E.  Rep.  374, 
36  L.  R.  A.  527,  reversing  62 
111.   App.   618. 

5.  Fenner  v.  Railroad  Co.,  44 
N.  Y.  505;  Stapleton  v.  Railroad 
Co.,  133  Mich.  187,  94  N.  W.  Rep. 
739;  Hasse  v.  Express  Co.,  94 
Mich.  133,  53  N.  W.  Rep.  918,  34 
Am.  St.  Rep.  328;  Treleven  v. 
Railroad  Co.,  89  Wis.  598,  62  N. 
W.  Rep.  536;  Adler  v.  Weir,  96 
N.    Y.    Supp.    736. 

6.  Weed  v.  Barney,  45  N.  Y. 
344. 

7.  Hudson  v.  Baxendale,  2  Hurl. 
&    N.    575. 

8.  Kremer  v.  Southern  Express 
Co.,  6  Cold.  356;  Fisk  v.  Newton, 
1   Denio   45. 

9.  Neal  v.  Railroad  Co.,  8  Jones 
(Law)  482;  Byrne  r.  Fargo,  73 
N.   Y.   Supp.   943,  36  Misc.  543. 


4.  When  the  carrier  tenders  the 
goods  to  the  consignees  who  re- 
fuse to  accept  them,  its  duty  as 
a  common  carrier  ceases  and  its 
subsequent  liability  is  that  of  a 
warehouseman.  Manhattan  Rub- 
ber Shoe  Co.  V.  Railroad  Co.,  41 
N.    Y.    Supp.    83,    9    App.    Div.    172. 

A  shipper  cannot  order  the 
railroad's  agent  at  the  point  of 
destination  to  deliver  the  goods 
from  time  to  time  as  he  might 
direct,  and  still  hold  the  railroad 
to  the  strict  liability  of  a  com- 
mon carrier  during  the  indefinite 
period  in  which  he  undertakes  to 
leave  them  in  the  hands  of  the 
carrier  for  distribution.  The 
railroad's  liability  in  such  case 
terminates  with  the  safe  carriage 
and  warehousing  of  the  property 
at  the  point  of  destination,  and 
the  carrier's  agent,  for  the  pur- 
pose of  its  distribution,  becomes 
the  agent  of  the  consignee.  For 
loss  of  the  goods  in  such  case 
after  the  liability  of  the  railroad 
has  terminated  as  a  common  car- 
rier, the  shipper  must  look  to  the 
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determine  when  and  under  what  circumstances  the  relation  of 
carrier  to  the  goods  has  ceased  and  their  custody  has  become  a 
mere  baihnent.  It  may  be  stated  as  a  general  proposition  that 
when  the  carrier  has  done  all  that  the  law  requires  of  him 
towards  accomplishing  a  delivery,  and  from  any  cause  fails  to 
effect  it,  and  the  goods  are  of  necessity  continued  in  his  pos- 
session, he  from  that  time  becomes  responsible  only  as  a  de- 
positary.i*^  But  the  circumstances  required  to  produce  this 
change  of  relation  and  responsibility  are  very  different  in  re- 
spect to  different  kinds  of  carriers.  As  they  are  not  all  re- 
quired to  make  delivery  of  the  goods  in  the  same  manner, 
so  the  steps  taken  by  one  to  perform  his  duty  in  this  regard 
which  would  change  the  measure  of  his  liability  would  have 
no  such  effect  upon  that  of  another  engaged  in  a  different 
branch  of  the  business.  The  great  majority  of  those  who 
come  under  the  denomination  of  common  carriers  are  pre- 
sumed, as  we  have  seen,  to  undertake  to  deliver  to  the  person 
for  whom  the  goods  are  intended,  personally,  and  in  order  to 
avoid  that  responsibility  they  must  show  that  the  long  habitual 
and  well  known  course  of  their  business  authorizes  a  departure 
in  that  respect  from  the  ordinary  mode. 


II.    DELIVERY  BY  CARRIER  BY  WATER. 

Sec.  687.  (§357.)  Carriers  by  water  not  required  to  make 
personal  delivery. — But  there  are  several  classes  of  carriers 
who,  without  regard  to  custom  or  usage,  have  been  excepted 
from  the  operation  of  this  general  rule,  because,  owing  to  the 
mode  of  transportation  which  they  employ,  a  personal  delivery 
by  them  would  be  wholly  impracticable.  These  are  carriers 
by  railway  and  carriers  by  water.  It  has  been  already  stated 
that,  from  the  earliest  times,  ships  which  brought  goods  from 
foreign   countries  under  bills   of  lading  were   understood  to 

10.  Gregg   V.    Railroad    Co.,    147'  Frank  Co.    (Tex.  Civ.  App.),  48  S. 

111.    550,    35    N.    E.    Rep.    343,    371  W.    Rep.    210,    citing    Hutch,    on 

Am.    St.   Rep.    238,   citing   Hutch.  'Carr. 
ou    Carr;    Railway    Co.    v.    A.    B. 
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contract  to  carry  only  from  port  to  port,  and  that  they  were 
never  required  to  make  a  personal  delivery  of  the  goods,  but 
were  only  required  to  land  them  upon  the  wharf,  or  other 
proper  place,  and  give  notice  to  the  consignee  or  owner.^i 
The  reasons  for  this  exception  obviously  apply  to  all  carriers 
by  water.  They  are  confined  to  the  limits  and  courses  of  the 
waters  upon  which  they  navigate  their  vessels,  and  cannot 
leave  them  with  their  vehicles  of  transportation  to  seek  the 
consignee  or  other  person  entitled  to  the  goods,  upon  the  land. 
To  require  of  them,  therefore,  a  delivery  to  the  consignee 
personally  would  oblige  them  to  employ  land  as  well  as  water 
carriage,  at  every  point  at  which  they  had  a  delivery  to  make, 
which  would  impose  upon  them  an  intolerable  hardship.  The 
same  rule,  as  to  the  mode  of  delivery,  has  therefore  been  ex- 
tended to  all  such  carriers ;  and  if  the  consignee  is  not  present 
to  receive*  the  goods,  they  may  land  them  and  give  him  notice 
of  their  arrival.  It  then  becomes  his  duty  to  come  or  send  for 
them,  and  take  them  away. 

Sec.  688.  (^358.)  Must  provide  suitable  place  and  land 
goods  at  proper  time — Duty  if  consignee  refuses  to  accept. — 
But  when  such  carriers  undertake  to  divest  themselves  of  their 
charge  in  this  less  onerous  mode,  they  must  provide  a  suitable 
and  safe  place  for  the  landing  of  the  goods.  They  cannot  put 
them  off  at  an  exposed  place  and  there  leave  them  without 
further  attention  at  an  unreasonable  hour,  as  in  the  night-time, 
nor  during  tempestuous  weather,  to  which  they  would  thus  be 
exposed;  nor  can  they  leave  them  exposed  and  unprotected 
upon  a  wharf,  and  claim  that  they  have  divested  themselves  of 
their  liability  as  carriers  by  having  landed  the  goods  and  given 
notice  to  the  consignee  to  come  and  get  them.  If  such  con- 
signee is  not  present  and  ready  to  receive  them,  they  must  be 
put  in  a  place  of  safety  and  kept  for  him  until  he  has  had  a 
reasonable  time  after  notice  to  call  for  them.  "Such  a  delivery, 
to  be  effectual,  should  not  only  be  at  a  proper  place,  which  is 

11.  Hyde  v.   Trent  Mersey   Nav.    ler,  4   Pick.   371;   Union  S.  B.  Co. 
Co.,  -y  T.  R.  389;   Cope  v.  Cordova,     r    Knapp,  73  111.   .506. 
1  Rawle,  203;   Chickering  r.  Fow- 
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usually  the  wharf,  but  at  a  proper  time.  A  carrier  who  would 
deposit  goods  on  a  wharf  at  night  or  on  Sunday,  and  abandon 
them  without  a  proper  custodian  before  the  consignee  had 
proper  time  and  opportunity  to  take  them  into  his  possession 
and  care,  would  not  fulfill  the  obligation  of  his  contract.  When 
the  goods  are  not  accepted  by  the  consignee,  the  carrier  should 
put  them  in  a  place  of  safet}';  and,  Avhen  he  has  so  done,  he 
is  no  longer  liable  on  his  contract  of  affreightment.  "^2 


12.  Richardson  v.  Goddard,  23 
How.  28;  Price  v.  Powell,  3  Coms. 
322;  Redmond  v.  Steamboat  Co., 
5G  Barb.  320;  s.  c.  46  N.  Y.  578; 
Scheu  V.  Benedict,  116  N.  Y.  510; 
Richmond  v.  Steamboat  Co.,  87 
N.  Y.  240;  Hermann  v.  Goodrich, 
21  Wis.  536;  Ostrander  v.  Brown, 
15  Johns.  39;  Gibson  v.  Culver, 
17  Wend.  305;  Merwin  v.  Butler, 
17  Conn.  138;  Blossom  t-.  Smith, 
3  Blatch.  316;  Ely  v.  S.  B.  Co.,  53 
Barb.  207;  Mayell  v.  Potter,  2 
Johns.  Cas.  371;  The  Peytona,  1 
Ware,  541;  The  Grafton,  Olcott, 
42;  Chickering  r.  Fowler,  4  Pick. 
371;  The  Peytona,  2  Curtis,  21; 
Gatliffe  v.  Bourne,  4  Bing.  N.  C. 
314;  s.  c.  3  Man.  &  Gran.  643; 
Dean  v.  Vaccaro,  2  Head,  488; 
Northern  v.  Williams,  6  La.  Ann. 
578;  Segura  v.  Reed,  3  id.  695; 
Shenk  v.  Steam  Propeller  Co.,  60 
Penn.  St.  109;  The  Eddy,  5  Wall. 
481;  Vose  V.  Allen,  3  Blatch.  289; 
Withers  v.  N.  J.  etc.  Co.,  48  Barb. 
455;  Rowland  t'.  Miln,  2  Hilton, 
150;  Wilson  v.  Shipping  Co.,  24 
Fed.  Rep.  815;  Ex  parte  Easton, 
5  Otto,  75;  Western  Transp.  Co. 
V  Hawley,  1  Daly,  327;  The  M.  C. 
Currie,  132  Fed.  125;  The  Richard 
Winslow,  67  Fed.  259. 

In  The  Captain  John,  33  Fed. 
Rep.  927,  it  is  said:  "Upon  the 
refusal  of  the  consignee  to  re- 
ceive the  goods,  it  was  the  duty  of 


the  propellor  as  a  common  car- 
rier to  store  the  [goods]  properly 
on  account  of  the  consignor  until 
he  could  be  found.  This  duty  is 
a  maritime  one,  and  for  any  neg- 
lect or  imperfect  performance  of 
ii  the  vessel  is  liable  in  rem  for 
damages."  Richardson  v.  God- 
dard, 23  How.  39;  The  Surrey,  26 
Fed.   Rep.    791,   794. 

"It  is  true  that  a  carrier  does 
not  remain  under  the  very  strict 
liability  of  a  carrier  after  a  de- 
livery on  the  wharf,  notice  to 
the  consignees  and  a  reasonable 
time  for  the  consignees  to  take 
the  goods  away;  but  the  carrier, 
after  such  time,  is  not  justified  in 
failing  to  exercise  reasonable  care 
for  the  preservation  and  protec- 
tion of  the  goods.  He  is  no  longer 
charged  with  the  strict  liability 
of  a  carrier,  but  he  is  charged 
with  the  liability  of  a  warehouse- 
man or  bailee,  having  the  duty  of 
exercising  reasonable  care  and  at- 
tention to  prevent  loss  or  injury 
to  the  goods."  The  Titania,  124 
Fed.  9p,  affirmed  in  131  Fed.  229, 
65  C.  C.  A.  215. 

When  a  consignee  refuses  to  re- 
ceive the  goods,  the  master  is 
authorized  to  land  and  store  the 
cargo  at  the  nearest  proper  and 
convenient  port,  having  reference 
to  his  own  convenience  and  the 
apparent     best     interests     of    the 
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Sec.  689.  (j;  359.)  Must  give  notice  of  arrival  and  allow 
reasonable  time  for  removal. — The  carrier  in  such  cases  is  con- 
sidered as  retaining  the  custody  of  the  goods,  and  is  responsi- 
ble for  their  safety,  at  least  until  he  has  given  notice  of  their 
arrival  to  the  consignee ;  and  it  has  been  held  that  his  liability 
as  carrier  continues  even  after  that,  until  the  consignee  has  had 
a  reasonable  time  for  their  removal.  "A  discharge  from  a  ves- 
-sel, "  it  was  said  by  Allen,  J.,  in  Redmond  v.  The  Steamboat 
Company/^  "at  a  proper  place,  seasonable  hour,  and  upon  due 
notice  to  the  consignee,  does  not  discharge  the  carrier  from  all 
responsibility  for  the  safety  of  the  goods.  It  may,  under  some 
circumstances,  be  regarded  as  a  delivery  to  the  consignee,  and 
a  performance  of  the  contract  of  affreightment,  so  as  to  dis- 
charge the  ship-owner  from  the  stringent  liability  of  a  carrier, 
but  such  cases  are  exceptional,  and  as  a  rule,  if  for  any  reason 
the  consignee  does  not  appear  to  claim  the  goods,  or  does  not 
receive  them,  it  is  the  duty  of  the  carrier  to  provide  a  proper 
place  of  deposit,  or  in  case  of  imported  goods,  subject  to  duty, 
to  see  that  they  are  in  proper  custody.  The  general  rule  is, 
and  to  it  there  are  no  recognized  exceptions,  if  the  consignee 

owner;    always,   of  course,   acting  exercise  reasonable  care  in  taking 

prudently  and  in  good  faith.    The  care   of   perishable    goods,    on    the 

Scandinavia,    49    Fed.    658.  ground  that  there  had  been  a  de- 

If,   however,   the   consignee   has  livery  to  the  consignee,  where  the 

due   notice   of   discharge,   and   ac-  ship's  officers  refused  to  allow  the 

cepts  the  goods,  the  duty  of  pro-  consignee's  servants  to  remove  the 

tecting  the  property   is  cast  upon  goods,   although   having   no   claim 

him,    and   the   ship   is    released   if  thereon  for  freight.     The  Ainwick, 

the  property  is  thereafter  injured  135   Fed.   884. 

while    lying    in    an    exposed    posi-  Different  cargoes,  of  course,  re- 

tion.    The  St.  Georg,  104  Fed.  898,  quire   a   different   degree   of   care. 

44  C.  C.  A.  246,  reversing  95  Fed.  If   "stearine"    is   shipped   as   "tal- 

1"2.  low"   the   stevedore   is  entitled  to 

A  provision  in  a  bill  of  lading  rely  on  the  description  in  the  bill 

that    "the    consignee    of    the    said  of    lading,    and    the    ship    is    not 

goods  is  hereby  bound  to  be  ready  liable  if  the  stearine  is  placed  in 

to    receive    the    same     from    the  a  place  suitable  for  tallow,  but  un- 

shlp's  side,  either  on  the  wharf  or  suitable     for     stearine,     and     the 

quay,  at   which   the  ship   may   lie  stearine   is  thereby  injured.     The 

for  discharge"  does  not  protect  the  Mississippi,  76  Fed.  375. 

Ship  from  liability  for  failure  to  13.  46  N.  Y.  583. 
49 
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is  unable  or  refuses  to  receive  the  goods,  the  carrier  is  not 
at  liberty  to  leave  them  on  the  -wharf,  but  it  is  his  duty  to 
take  care  of  them  for  the  owner.  ...  It  follows  that 
until  this  is  done,  the  liability  of  the  carrier  continues.  If  it 
be  conceded  that  a  carrier  by  water  may  discharge  himself 
from  liability  by  delivering  merchandise  upon  a  wharf,  with 
notice  to  the  consignee,  the  latter  is  entitled  to  a  reasonable 
time  to  remove  them,  and  they  are  at  the  risk  of  the  carrier 
until  a  reasonable  time  for  such  removal  has  elapsed ;  and  a 
right  to  put  the  goods  in  store  for  the  consignee  does  not  exist 
until  the  latter  has  had  a  reasonable  time  for  their  removal. '  '^^ 

Sec.  690.  (§360.)  Notice  must  be  actual^— The  notice  to 
the  consignee  of  the  arrival  of  the  goods  must  be  actual,  and 
the  mere  publication  of  the  fact  in  a  newspaper,  without  proof 
that  it  was  brought  home  to  his  knowledge,  will  be  insuffi- 
cient.^^ And  if  it  be  intended  that  he  shall  call  for  and  remove 


14.  Price  v  Powell,  3  Com.  322; 
Russell  Manufg.  Co.  r.  Steamboat 
Co.,  50  N.  Y.  121;  McAndrew  v. 
Whitlock,  52  id.  40;  Gleadell  v. 
Thompson,  56  id.  194;  Salmon 
Falls  Co.  V.  The  Tangier,  1  Clif- 
ford, 396;  Crawford  v.  Clark,  15 
111.  561;  The  Titania,  131  Fed. 
229,  65  C.  C.  A.  215,  affirming  124 
Fed.  975;  Smith  v.  Steamship  Co., 
123  Fed.  176;  The  Ravendale,  75 
Fed.  413;   s.  c.  75  Fed.  40S,  410. 

In  Rosenstein  v.  Vogemann,  92 
N.  Y.  Supp.  86,  102  App.  Div.  39, 
the  bill  of  lading  provided  that 
the  goods  were  to  be  taken  from 
the  ship  by  the  consignees  direct- 
l:.-  they  came  to  hand  in  discharg- 
ing the  ship  and  that  the  carrier's 
responsibility  was  to  cease  pack- 
age by  package  immediately 
the  goods  left  the  ship's 
deck  or  tackle.  The  vessel 
did  not  have  any  usual  wharf,  or, 
if  she  had,  such  wharf  was  un- 
available for  use  at  the  time  of 


her  arrival.  The  consignee  did 
not  receive  notice  of  the  arrival 
of  the  vessel  until  2  or  3  o'clock 
p.  m.  on  the  day  of  its  arrival. 
The  goods  were  unloaded  the  next 
day,  and  at  about  5  p.  m.  the  pier 
collapsed  under  their  weight,  and 
the  goods  were  destroyed.  The 
court  held  the  carrier's  liability 
had  not  ceased,  as  the  consignee 
had  not  been  given  sufficient  no- 
tice under  the  circumstances. 

15.  Kohn  V.  Packard,  3  La.  225; 
McKeon  v.  See,  4  Rob.  (N.  Y.) 
449. 

A  notice  to  a  clerk  or  other  per- 
son in  charge  of  the  consignee's 
place  of  business  fulfills  the  car- 
rier's duty.  So  a  carrier  has  a 
right  to  rely  upon  the  apparent 
authority  of  a  consignee's  wife  to 
represent  her  husband  in  such  a 
matter  and  is  not  bound  to  seek 
him  out  personally  where  she  is 
in  the  consignee's  place  of  busi- 
ness, apparently  in  charge  during 
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the  goods  on  the  same  day  upon  which  it  is  given,  it  must  be 
given  at  such  time  of  the  day  as  will  give  the  opportunity  of 
removing  them  before  the  expiration  of  business  hours;  other- 
wise he  will  be  entitled  to  a  reasonable  time  on  the  next  day  to 
complete  their  removal,  and  the  carrier  will,  in  the  meantime, 
remain  responsible  for  the  safe  custody  of  so  much  of  them  as 
could  not  have  been  removed  by  the  exercise  of  reasonable 
diligence.^  ^  And  if  the  carrier  takes  the  risk  of  sending  notice 
of  the  arrival  of  the  goods  by  mail  instead  of  by  a  messenger, 
he  must  bear  the  consequences  of  any  delay  in  its  receipt  oc- 
casioned thereby.^"  But  a  custom  to  notify  by  mail  is  reason- 
able and  valid,  if  established.^^ 

Sec.  691.  (§361.)  Goods  must  be  put  in  situation  for  re- 
moval.— And  not  only  must  actual  notice  be  given,  but  the  law 
requires  of  the  carrier  a  due  and  proper  separation  and  desig- 
nation of  the  goods  for  the  use  of  the  consignee.  They  must  be 
put  in  such  a  situation  as  to  be  open  to  his  inspection,  and  so 
as  to  be  conveniently  accessible  and  a  fair  opportunity  af- 
forded for  their  removal.  The  notice  will  be  of  no  avail  if, 
when  the  consignee  calls  for  his  goods,  they  are  so  mingled 
with  or  covered  by  other  goods  that  the  consignee  cannot  in- 
spect or  remove  them  without  himself  undertaking  their  selec- 
tion and  separation  from  the  heap.^^  Until  this  is  done  by  the 
carrier  the  goods  are  not  ready  for  delivery.^"^ 

his   absence.     King   v.    Steamboat  Com.   215;    The  Titauia,   131  Fed. 

Co.,   73  N.  Y.  Supp.  999,  36  Misc.  229,  65  C.  C.  A.  215,  affirming  124 

555.  Fed.   975. 

16.  Segura  r.  Reed,  3  La.  Ann.  20.  Goodwin  v.  Railroad,  58 
G95;   Price  v.  Powell,  3  Com.  322.  Barb.   195. 

17.  Solomon  r.  S.  B.  Co.,  2  Daly,  In  the  absence  of  a  special 
104.  agreement  to  that  effect,  however, 

18.  Roth  Clothing  Co.  v.  Steam-  a  carrier  is  not  obliged  to  leave 
ship  Co.,  88  N.  Y.  Supp.  987,  44  heavy  castings  weighing  several 
Misc.  237;  s.  c.  86  N.  Y.  Supp.  25;  tons  each  in  such  a  position  that 
Friedman  v.  Metropolitan  S.  S.  they  may  be  readily  placed  to- 
Co.,  90  N.  Y.  Supp.  401,  45  Misc.  gether.  Hudson  River  Lighterage 
3S3.  Co.   c.  Wheeler,  etc.,  Co.,  93  Fed. 

19.  The  Eddy,  5  Wall.  481;  The  374. 
Ben  Adams,  2  Ben.  445;   3  Kent's 
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Sec.  692.     (§  362.)     Consignee  not  to  be  requested  to  remove 
goods  on  Sunday  or  a  legal  holiday  on  which  labor  is  forbidden. 

— Xor  can  the  goods  be  lauded  and  the  consignee  required  to 
accept  them  or  take  them  away  on  the  Sabbath  day  or  upon 
any  legal  holiday  on  which  labor  is  forbidden.  But  the  tact 
tliat  the  day  is  a  fast  day  by  proclamation  or  a  holiday,  unless 
labor  be  interdicted,  will  afford  no  excuse  to  the  consignee  for 
not  receiving  and  removing  the  goods ;  and  if  he  fail  to  do  so, 
and  they  are  lost  by  the  delay,  the  loss  must  be  borne  by  him 
and  not  the  carrier.  "The  policy  of  the  law,"  says  Grier,  J., 
in  Richardson  v.  Goddard,^!  "holds  the  carrier  to  a  rigorous 
liability,  and  in  the  discharge  of  it  he  is  not  bound  to  await 
the  convenience  or  accommodate  himself  to  the  caprice  or 
conscientious  scruples  of  the  consignee.  The  master  of  a  ship 
usually  has  a  certain  number  of  lay-days.  He  is  bound  to 
expedite  the  unlading  of  his  vessel  in  order  to  relieve  the 
owners  from  the  expense  of  demurrage,  and  to  liberate  the 
ship  from  the  onerous  liability  of  the  contract  of  affreight- 
ment as  soon  as  possible.  He  has  six  days  of  the  week  in 
which  to  perform  this  task,  and  has  a  right  to  demand  the  ac- 
ceptance of  his  freight  by  the  consignee.  The  consignee  may 
think  it  proper  to  keep  Saturday  as  his  Sabbath,  and  to  ob- 
serve Friday  as  a  fast  day  or  other  church  festival,  or  he  may 
postpone  the  removal  of  the  goods  because  his  warehouse  is 
not  in  order  to  receive  them;  but  he  cannot  exercise  his  rights 
at  the  expense  of  -others,  and  compel  the  carrier  to  stand  as 
insurer  of  his  property,  to  suit  his  convenience  or  his  con- 
science." It  was,  therefore,  in  that  ease  held  that  the  fact 
that  the  governor  of  a  state  had  appointed  a  day  as  a  general 
fast  day  did  not  interfere  with  the  right  of  the  master  of  the 
vessel  to  continue  the  unlading  of  the  goods,  nor  with  the  ob- 
ligation of  the  consignee  to  accept  and  take  them  away;  and 
the  latter,  having  delayed  the  removal  of  the  goods  from  the 

21.  23    How.    28.      In    Gates    v.  "Labor    Day"  —  a    holiday  —  the 

Ryan,  37  Fed.  Rep.  154,  where  the  court     held     the     consignee     not 

vessel  reached  her  wharf  on  Sat-  bound    to    begin    receiving    until 

urday  and   the  next  Monday  was  Tuesday. 
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wharf,  upon  which  they  had  beeu  landed  for  him,  in  order  to 
observe  the  day  as  a  holiday,  in  consequence  of  which  they 
were  consumed  by  an  accidental  fire,  it  was  held  that  he  should 
bear  the  loss,  and  not  the  carrier. 

Sec.  693.  (§363.)  Same  subject— Fourth  of  July.— So  it 
has  been  held  in  New  York  that  the  Fourth  of  July  not  being 
b}''  law  a  legal  holiday  in  that  state  except  for  certain  specific 
purposes,  there  was  no  legal  reason  why  the  carrier  might 
not  on  that  day  tender  the  goods  and  insist  upon  their  accept- 
ance, or  why  the  consignee  should  be  relieved  from  his  duty  to 
call  for  and  accept  them.  But  it  was  at  the  same  time  held 
that  evidence  of  usage  not  to  tender  nor  to  receive  goods  on 
that  day  should  have  been  submitted  to  the  jury,  and  that  they 
should  have  been  instructed  that  if  such  a  usage  or  established 
course  of  dealing  was  proven,  the  consignee  was  entitled  to  a 
reasonable  time  after  that  day  to  remove  the  goods.-- 

Sec.  694.  (^364.)  Consignee  must  remove  goods  within 
reasonable  time. — The  consignee  in  such  cases  must  be  pre- 
pared to  proceed  with  ordinary  dispatch  in  the  removal  of  the 
goods,  and  cannot,  of  course,  continue  the  responsibility  of  the 
carrier  beyond  such  reasonable  time  as  would  be  necessary,  in 
the  ordinary  course  of  such  business,  to  remove  the  goods'  to 
a  safe  shelter  at  a  reasonable  distance  from  the  wharf  or  land- 
ing. 23  He  cannot  choose  an  unusual  or  distant  place  of  storage, 
and  insist  that  the  carrier  shall  continue  the  insurer  of  the 

22.  Russell  Manufg.  Co.  r.  liability  of  the  ship-owner  as  a 
Steamboat  Co.,  50  N.  Y.  121.  But  common  carrier  in  respect  to 
see  Scheu  v.  Benedict,  116  N.  Y.  such  cargo  terminates  after  the 
510,  where  it  is  said  that  the  con-  expiration  of  such  a  period  of 
siguee  was  not  required  to  pro-  time  after  the  goods  are  landed  as 
ceed  with  the  unloading  of  a  ves-  may  be  reasonable  to  enable  the 
sel  on  the  Fourth  of  July.  consignee  to  examine  and  remove 

23.  "The  general  rule,"  says  it,  provided  the  consignee  be  in- 
Benedict,  J.,  "is  that  when  the  formed  of  the  time  and  place  of 
cargo  has  been  landed  at  a  suit-  landing."  In  Liverpool,  etc.,  S.  Co. 
able  time,  upon  a  suitable  pier,  v.  Suitter,  17  Fed.  Rep.  695,  cit- 
and  so  placed  on  the  pier  that  it  ing  Richardson  v.  Goddard,  23 
can  be  examined  by  the  consignee  How.  28.  See  also,  De  Grau  v. 
and   removed    from   the   pier,   the  Wilson,  17  Fed.  Rep.  698. 
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safety  of  his  goods  until  he  can  move  them  piece  by  piece  to  it. 
He  must  himself  take  the  consequences  of  delay  beyond  what 
may  fairly  be  considered,  according  to  usage  and  the  course  of 
business,  a  reasonable  time ;  and  if  there  be  an  unusual  delay, 
whether  by  reason  of  the  distance  to  which  the  goods  must  be 
hauled,  or  from  any  other  circumstances  in  the  situation  of  the 
consignee,  and  the  goods  are  thereby  lost,  the  carrier  cannot  be 
held  liable. 2^  All  ttiat  the  consignee  can  claim  is,  that  he  shall 
have  the  time  which  would  be  necessary,  under  the  usual 
and  ordinary  circumstances,  to  provide  for  the  care  and  re- 
moval of  the  goods.  Nor  can  the  carrier  land  the  goods  at 
a  wharf  or  other  place  unnecessarily  and  unreasonably  dis' 
tant  from  the  place  of  business  of  the  consignee,  and  require 
of  him  their  removal  within  such  time  as  would  have  been 
considered  reasonable  had  they  been  brought  within  the  proper 
distance.  In  this  regard  the  rights  and  duties  of  the  carrier 
and  of  the  consignee  are  reciprocal. 


24.  Hedges  v.  Railroad  Co.,  49 
N.   Y.    223. 

One  day  is  a  reasonable  time  for 
removing  63  bales  of  hops  to  a 
distance  of  one  mile,  and  after 
the  expiration  of  that  time,  the 
carrier  is  liable  only  as  ware- 
houseman. Brand  v.  Steamboat 
Co.,  30  N.  Y.  Supp.  903,  10  Misc. 
Rep.   128. 

After  a  consignee  had  been  no- 
tified of  the  arrival  of  cotton  on 
Saturday  afternoon,  and  he  al- 
lowed it  to  remain  on  the  dock 
until  the  following  Wednesday, 
when  it  was  destroyed  by  fire,  the 
carrier  was  held  not  liable  for  the 
loss.  Nor  was  the  liability  of  the 
carrier  affected  by  the  fact  that 
part  of  the  cotton  had  not  been 
unloaded  at  the  time  of  the  fire, 
it  appearing  that  it  was  in  the 
hold  of  the  vessel  surrounded  by 
other  freight  and  could  not  be  de- 
livered until  such  freight  was  re- 


moved. Wynantskill  Knitting  Co. 
V.  Murray,  90  Hun,  554,  36  N.  Y. 
Supp.   26. 

Allowing  whiskey  to  remain  on 
the  dock  three  days  after  noti- 
fication of  arrival  is  unreasonable, 
and  if  the  goods  are  then  lost, 
proof  of  negligence  on  the  part 
of  the  carrier  is  necessary.  King 
t\  Steamboat  Co.,  73  N.  Y.  Supp. 
999,  36  Misc.  555. 

If  the  bill  of  lading  specifically 
allows  the  master  of  the  ship  sev- 
eral distinct  methods  of  discharg- 
ing the  cargo  after  notice  to  the 
consignee,  and  the  consignee  fails 
to  take  possession  of  or  give  direc- 
tions concerning  the  goods  to  the 
carrier,  the  carrier,  after  the  lapse 
of  a  reasonable  time,  may  adopt 
any  one  of  the  designated  meth- 
ods of  discharge,  and  having 
chosen  to  leave  the  matter  to  oth- 
ers, the  consignee  cannot  then 
complain  of  the  apparent  slowness 
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Sec.  695.  (§365.)  Diligence  required  of  carrier  in  giving 
notice  to  consignee. — The  degree  of  diligence  to  be  exercised 
by  the  carrier  in  his  efforts  to  find  the  consignee,  when  the 
goods  are  required  to  be  delivered  to  him  personally,  and  he  is 
unknown,  has  already  been  considered.^^  As  the  constructive 
delivery  by  notice,  in  the  case  of  carriers  by  water,  is  allowed 
as  a  substitute  for  a  personal  delivery,  the  same  care  will  be 
required  of  him  in  finding,  under  similar  circumstances,  the 
person  who  is  entitled  to  the  notice  of  the  arrival  of  the  goods. 
It  is  indeed  essential,  to  constitute  a  valid  constructive  delivery 
by  depositing  the  goods  upon  the  wharf  or  other  place  of 
landing,  that  the  notice  should  be  given  to  the  consignee,  if  he 
can  be  found  by  reasonable  efforts;  and  if  it  should  appear 
that  he  could  have  been  found  had  such  efforts  been  made,  but 
that  they  were  not  made,  the  carrier  would  undoubtedly  be 
liable  for  the  loss  of  the  goods  whether  he  had  left  them  ex- 
posed or  had  stored  them  safely  for  the  consignee;  because 
his  liability  as  carrier  would  have  continued  from  the  fact  that 
he  had  failed  to  use  the  proper  diligence  to  divest  himself  of 
that  relation  to  the  goods.  For  when  the  consignee  is  un- 
known to  the  carrier,  a  due  effort  to  find  him  is  a  condition 
precedent  to  a  right  even  to  warehouse  the  goods;  and,  as 
notice  to  the  consignee  takes  the  place  of  a  personal  delivery 
of  the  goods,  and  as  a  due  and  unsuccessful  effort  to  find  him 
will  alone  excuse  the  want  of  such  notice,  it  follows  that  if  it 
be  not  made,  the  carrier  will  continue  liable  for  their  safety 
as  carrier.2« 

Sec.  696.  (§366.)  Necessity  of  notice  may  be  waived  by 
usage. — The  necessity  of  notice  may,  however,  be  waived  by 
the  previous  course  of  dealing  between  the  parties  in  which  it 
has  not  been  required ;  as  where  the  consignee  had  been  in  the 
habit  of  daily  calling  for  and  receiving  from  the  carrier's 

of  the  ship's  agent  in  accomplish-        26.  Zinn  v.   The  Steamboat  Co., 
ing  what  he  might  possibly  have  49    N.    Y.    442;    Sherman    v.   Rail- 
done  in  less  time.     Knott  v.   100  road,  64  id.  254;   Union  S.  B.  Co. 
Bales  of  Rags,  60  Fed.  634.  v.  Knapp,  73  111.  506. 
25.  Ante,  §  674. 
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wharf  shipments  of  goods  from  a  factory,  consigned  to  him  for 
sale  as  its  agent,  and  from  this  long  continuance  must  have 
known  that,  in  the  ordinary  course  of  business,  goods  would  be 
awaiting  him  each  day  at  the  wharf.2"  Or  the  carrier  may 
show  that  the  uniform  usage  and  course  of  business  of  carriers 
in  the  same  trade  in  which  he  is  employed  has  been  to  leave 
the  goods  at  the  wharf  or  other  places  of  landing,  without 
notice  to  the  consignee;  or  that,  in  the  manner  of  delivery 
adopted  by  him,  even  though  it  might  have  been  without  notice 
to  the  consignee,  he  has  conformed  to  the  usage  and  custom 
of  the  locality  ;2^  and  this,  it  would  seem,  whether  the  usage 
was  known  to  the  shipper  or  not,-^  every  person  who  con- 
tracts with  another  for  services  in  his  particular  trade  being 
understood  to  contract  with  reference  to  the  usage  of  that 
trade.30  The  carrier  may,  therefore,  show,  as  has  been  re- 
peatedly held,  the  usage  as  to  the  manner  of  delivery  of  goods 
by  those  engaged  in  the  carriage  of  goods  by  water,  in  the 
particular  port  or  at  the  particular  place  of  delivery,  and  that 
he  has  acted  according  to  it.^i 

27.  .Russell  Manufg.  Co.  v.  W.  Rep.  124,  64  L.  R.  A.  443,  citing 
Steamboat  Co.,  50  N.  Y.  121;  Elyi;.  Hutchinson  on  Carr;  Railroad  Co. 
Steamboat  Co.,  53  Barb.  207.  v.   Carter,    165    111.    570,   46   N.   E. 

28.  Gibson  v.  Culver,  17  Wend.  Rep.  374,  36  L.  R.  A.  527,  revers- 
305;  Ostrander  v.  Brown,  15  ing  62  111.  App.  618,  and  citing 
Johns.    39;    Van   Santvoord  v.    St.  Hutchinson  on  Carr. 

John,   6   Hill,   157;    Stone  v.  Rice,  This    effect    of    usage    in    doing 

58   Ala.   95.  away  with  the  requirement  of  no- 

29.  Farmers'  &  Mechanics'  Bank  tice  in  cases  of  carriers  by  water 
V.  The  Champlain  Trans.  Co.,  16  is  one  of  importance,  especially 
Vt.  52;   18  id.  131;  23  id.  186.  in  river  navigation.  Such  carriers, 

30.  Loveland  v.  Burke,  120  especially  upon  our  western  riv- 
Mass.  139;  Barnes  v.  Foley,  5  ers,  rarely,  if  ever,  give  notice  to 
Burr.  2711.  the   consignees    of    freight,   which 

31.  Dixon  V.  Dunham,  14  111.  is  put  off  for  them  at  the  numer- 
324;  Crawford  v.  Clark,  15  id.  ous  places  of  landing  upon  these 
561;  Sleade  v.  Payne,  14  La.  Ann.  streams,  unless  the  delivery  be  at 
453;  McKeon  v.  See,  4  Robt.  (N.  some  port.  It  seems  to  have 
Y.)  449;  Gatliffe  v.  Bourne,  4  grown  into  a  universal  under- 
Bing.  N.  C.  314;  Garside  ?'.  Trent  standing  in  such  cases,  that  the 
Nav.  Co.,  4  T.  R.,  581;  Railroad  mere  deposit  of  freight  upon  the 
Co.  V.  Naive,  112  Tenn.  239,  79  S.  bank   of   the    river   at   the   usual 
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Sec,  697.  (§366a.)  Necessity  of  notice  may  be  dispensed 
with  by  contract. — The  necessity  of  notice  may  also  be  waived 
by  contract,  as  by  a  stipulation  to  that  effect  in  the  bill  of 
lading.  Under  such  a  provision  the  consignee  is  bound  to 
watch  for  the  ship 's  arrival,  and  be  ready  to  receive  the  goods 

place  of  landing  is  all  that  the  the  Burlington  bank  for  the  value 
carrier  is  expected  to  do.  Having  of  the  package,  and  upon  the  trial 
grown  into  a  univereal  custom,  the  defendants  offered  to  prove 
and  being  so  understood  between  that  it  had  always  been  the  con- 
the  parties,  there  can  be  no  doubt  stant,  uniform  and  unvaried  us- 
but  that  the  carrier,  in  so  de-  age  and  custom  of  all  the  boats 
positing  ordinary  freight,  has  belonging  to  the  defendants,  when 
done  his  duty  without  giving  no-  they  received  packages  of  money, 
tice  to  the  consignee.  Such  a  like  the  one  in  question,  to  carry 
course  might  in  most  cases  be  also  to  any  place  on  the  lake,  and  par- 
defensible  upon  the  ground  that  ticularly  to  the  bank  at  Platts- 
such  had  been  the  course  of  deal-  burg,  to  deliver  them  to  the 
ing  between  the  carrier  and  con-  wharfinger  to  be  carried  to  the 
signee.  See  Stone  r.  Rice,  58  Ala.  bank  without  giving  notice  to  the 
95.  consignee.  This  evidence  was  ob- 
The  case  most  directly  in  point  jected  to  and  excluded  by  the 
as  to  the  legal  effect  of  such  us-  court,  and  the  jury  returned  a 
age,  whether  of  the  particular  car-  verdict  for  the  plaintiff.  The  su- 
rier  or  of  the  class  to  which  he  be"  preme  court  was,  however,  of  opin- 
longs,  is  that  of  the  Farmers'  &  ion  that  the  inferior  court  had 
Mechanics'  Bank  v.  The  Cham-  erred  in  the  exclusion  of  this  evi- 
plain  Transportation  Company,  16  dence,  and  its  judgment  was,  on 
Vt.  52;  18  id.  131;  23  id.  186.  A  this  ground,  reversed,  and  the 
package  of  money  was  delivered  case  remanded  for  another  trial, 
by  the  teller  of  a  bank  at  Bur-  16  Vt.  52.  The  case  again  came 
lington  to  the  captain  of  the  de-  before  the  supreme  court  (18  Vt. 
fendants'  boat,  to  be  carried  to  131),  and  the  question  was  di- 
Plattsburg,  where  it  was  in  the  rectly  made  whether,  conceding 
habit  of  touching  to  put  off  that  the  usage  of  the  carrier 
freight,  for  another  bank  in  the  might  justify  a  departure  from 
latter  place.  When  the  boat  ar-  the  general  rule  as  to  delivery, 
rived  at  Plattsburg  the  captain  it  was  necessary  that  that  usage 
delivered  the  package  to  the  should  be  known  to  the  plaintiff, 
wharfinger,  there  to  be  carried  to  Upon  this  subject  the  court  held 
the  bank.  No  notice  was  given  that,  "in  the  absence  of  any  spe- 
to  the  bank  of  the  arrival  of  the  cial  contract  between  the  parties 
package,  and  before  its  delivery,  in  relation  to  the  subject,  the 
and  whilst  in  the  wharfinger's  duty  and  liability  of  the  defend- 
possession,  it  was  stolen.  The  ants  must  be  determined  by  the 
owners  of  the  boat  were  sued  by  law  applicable  to  carriers  of  this 
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at  the  time  and  place  they  are  deliverable ;  and  in  default  the 
ship  may  land  the  cargo  without  previous  notice.^  But  such  a 
contract  does  not  relieve  the  ship-owners  from  the   duty  of 


description.  This  liability  may 
be  modified  by  contract,  by  the 
general  usage  of  the  business,  or 
by  the  defendants'  particular  us- 
age. This  was  evidently  the 
opinion  of  this  court  when  the 
case  was  before  it  upon  a  former 
occasion.  Indeed  the  case  was 
then  opened  upon  the  ground  that 
the  evidence  of  custom  and  usage, 
offered  by  the  defendants,  should 
have  been  received.  It  is  true  that 
upon  that  occasion  the  defendants 
offered  to  prove  that  the  custom 
and  usage  upon  which  they  relied 
were  known  to  the  plaintiffs;  but 
it  is  very  obvious  that  the  learned 
judge  who  then  delivered  the  opin- 
ion of  the  court  did  not  consider 
it  material  that  the  usage  and 
custom  should  be  known  to  the 
plaintiffs.  He  says:  'The  court, 
however,  are  not  called  upon  to 
decide  whether  this  knowledge  is 
of  any  importance.  If  the  evidence 
had  been  admitted,  and  it  had 
fallen  short  of  establishing  the 
fact  of  personal  knowledge  in  the 
plaintiffs,  I  am  not  prepared  to 
say  that  the  defendants  would  be 
liable.' 

"But  whatever  may  have  here- 
tofore been  the  views  of  the  court 
upon  this  point,  a  majority  are 
now  of  opinion  that  it  is  not 
necessary  to  prove  that  the  plain- 
tiff had  personal  knowledge  of  the 
usage  in  order  to  make  it  avail- 
able to  the  defendants.  The  case 
of  Van  Santvoord  v.  St.  John  et 
ah,  6  Hill,  157,  has  a  direct  bear- 
ing upon  the  case  at  bar.  The 
doctrine   of   that  case   is   in   sub- 


stance this:  that  where  goods  are 
delivered  to  a  carrier  marked  for 
a  particular  place,  without  any 
directions  as  to  their  transporta- 
tion or  delivery,  except  such  as 
may  be  inferred  from  the  marks 
themselves,  the  carrier  is  only 
bound  to  transport  and  deliver 
them  according  to  the  established 
usage  of  the  business  in  which  he 
is  engaged,  whether  the  consignor 
knew  of  such  usage  or  not.  With* 
the  reasoning  and  authority  of 
that  case  we  are  well  satisfied.  It 
is  founded  in  good  sense  and  is 
sustainable  upon  principle.  The 
case  at  bar  was  put  to  the  jury 
by  the  county  court  upon  the 
supposition  that,  in  order  to  en- 
able the  defendants  to  avail  them- 
selves of  the  usage,  upon  which 
they  relied  as  a  defense,  the  jury 
must  find  that  the  plaintiffs  had 
knowledge  of  the  usage.  This,  we 
think,  was  clearly  erroneous,  and 
for  this  error  the  judgment  of  the 
county  court  is  reversed."  The 
case  came  again,  for  the  third 
time,  before  the  supreme  court 
(23  Vt.  186)  when  the  same 
opinion,  substantially,  was  ex- 
pressed upon  the  question  of  the 
extent  to  which  the  carrier  might 
rely  upon  the  usage  and  custom 
of  his  business  to  justify  the  de- 
livery to  the  wharfinger  without 
notice  to  the  consignee.  And  see 
McMasters  v.  The  Railroad,  69 
Penn.  St.   374. 

1.  The  Boskenna  Bay,  40  Fed. 
Rep.  91;  Constable  v.  National 
Steamship  Co.,  154  U.  S.  51,  14 
Sup.  Ct.  R.   1062,   38  L.  Ed.  903. 
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exercising  reasonable  care  to  protect  the  goods  so  long  as  they 
are,  or  ought  to  be,  under  the  control  of  the  master.  Hence, 
if  they  are  negligently  exposed  to  peril,  the  contract  will  fur- 
nish the  ship-owners  no  defense. ^ 

Sec.  698.  (§  366b.)  At  what  wharf  delivery  shall  be  made. 
— Where  the  contract  of  carriage  specifies  the  wharf,  dock  or 
other  landing  place  at  which  the  delivery  shall  be  made,  the 
contract  must,  of  course,  govern  in  this  respect  unless  some 
other  place  be  substituted  hy  the  parties.^ 

"Where,  however,  the  contract  is  silent  as  to  the  place,  the 
goods  must  or  may  be  delivered  at  the  usual  wharf  according 
to  the  usage  of  the  port  of  delivery  with  respect  to  such 
voyage,  or  the  course  of  trade  between  the  parties.^ 


2.  The  Boskenna  Bay,  supra; 
The  Surrey,  26  Fed.  791;  Consta- 
ble V.  National  Steamship  Co.,  su- 
pra. 

3.  Johnston  v.  Davis,  60  Mich. 
56;  McCullough  v.  Hellweg,  66  Md. 
269. 

In  Strieker  v.  Leathers,  68  Miss. 
803,  9  So.  Rep.  821,  13  L.  R.  A. 
600,  the  defendant  steamboat  com- 
pany contracted  to  deliver  plain- 
tiff's goods  at  a  private  landing. 
The  defendant  afterwards  refused 
to  do  so,  but  wilfully  and  with- 
out any  excuse  therefor  delivered 
them  at  another  place.  It  did  so 
for  the  purpose  of  harassing  and 
injuring  plaintiif.  The  plaintiff 
was  held  entitled  to  recover  both, 
compensatory  and  punitive  dam- 
ages. 

4.  Richmond  v.  Steamboat  Co., 
87  N.  Y.  240;  Gatliffe  v.  Bourne, 
4  Bing.  N.  C.  314;  Salmon  Falls 
Mfg.  Co.  V.  The  Tangier,  1  Cliff. 
396;  The  Boston,  1  Lowell's  Dec. 
464;  The  Fittler,  1  Lowell,  114; 
Hewlett  V.  Burrell,  105  Fed.  80,  44 
C.  C.  A.  362;  Jameson  v.  Sweeney, 
6fi  N.  Y.  Supp.  494,  32  Misc.  645; 


s.  c.  61  N.  Y.  Supp.  498,  29  Misc. 
584. 

A  vessel  is  required  to  make  de- 
livery of  cargo  within  such  parts 
of  the  port  as  have  become  fixed 
by  established  usage,  if  a  berth, 
can  be  obtained  there  within  a 
reasonable  time.  If  the  vessel 
goes  elsewhere,  she  must  make 
good  the  extra  expense  thereby  oc- 
casioned to  the  consignee.  Mont- 
gomery V.  The  Port  Adelaide,  38 
Fed.  Rep.  753. 

In  Devato  v.  Plumbago,  20  Fed. 
Rep.  510,  it  is  said:  "The  limits 
of  the  port,  as  respects  a  delivery 
under  the  bill  of  lading,  turn 
purely  upon  the  question  of  fact 
within  what  limits  ships  and 
merchants  have  been  accustomed 
to  receive  and  deliver  cargoes 
consigned  here,  without  regard  to 
geographical  divisions. 
Consignees  of  goods  have  a  right 
to  expect  a  delivery  according  to 
the  established  custom  and  usage 
of  the  port,  and  in  that  part  of 
the  port  customarily  used  for  the 
discharge  of  such  goods;  and  the 
vessel   is  bound,  and   has  a  right 
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If  the  proprietors  of  the  vessel  have  a  wharf  at  which  they 
usually  aud  regularly  deliver  goods,  delivery  at  such  wharf 
would  be  sufficient  in  the  absence,  of  an  agreement  to  the  con- 
trary .^ 

Where  the  vessel  has  no  regular  stopping  place  and  there 
is  no  usage  governing  to  the  contrary,  it  is  said  that  the  con- 
signee if  there  is  but  one,*^  or  all  the  consignees  where  there 
are  several,"  may  direct  the  master  to  unload  at  any  usual  and 
convenient  wharf. 

A  usage  that  the  majority  of  the  shippers  may  choose  the 
wharf  is  good.^ 


to  make  delivery  accordingly. 
.  The  question  in  any  par- 
ticular case  must  be  whether  the 
practice  of  landing  at  such  parts 
of  the  port  has  become  so  gen- 
eral and  so  established  as  to  be 
fairly  and  reasonably  entitled  to 
be  recognized  as  within  those 
limits  wherein  the  merchants  of 
the  port  ordinarily  receive  and 
vessels  ordinarily  discharge  such 
goods.  To  show  this,  proof  of 
usage  is  necessarily  received,  and 
such    is    its    appropriate    office." 

5.  Dixon  V.  Dunham,  14  111.  324. 
But  they  are  not  obliged  to  dis- 
charge there  if  good  reasons  ex- 
ist for  discharging  elsewhere — as 
that  their  dock  is  full.  Arnold  v. 
Steamship  Co.,  29  Fed.  Rep.  184. 

6.  In  Richmond  r.  Steamboat 
Co.,  87  N.  Y.  240,  Earl,  J.,  says: 
"When  an  ocean  vessel  reaches  the 
port  pf  delivery  with  a  cargo  con- 
signed to  several  different  parties, 
the  carrier  may  generally  select 
any  suitable  and  proper  wharf  for 
the  delivery.  No  other  mode  of 
delivery  might  be  practicable,  and 
hence  usage  and  custom  sanction 
such    a    delivery.      Of    course,    a 


usage  could  obtain  which  would 
make  a  different  delivery  obliga- 
tory. When  an  ocean  vessel  comes 
into  the  port  of  delivery  with  a 
cargo  all  consigned  to  one  con- 
signee, it  is  not  always  true  that 
the  carrier  can  select  the  wharf 
at  which  delivery  shall  be  made. 
It  being  indifferent  to  the  carrier 
in  such  a  case,  unless  there  is  a 
different  usage,  it  is  believed  the 
consignee  would  have  the  right  to 
designate  the  place  of  delivery. 
Such  right  the  consignee  would 
certainly  have  if  he  could  show 
that  such  was  the  usage  and  cus- 
tom at  the  port  of  delivery."  See 
also.  Steamboat  Sultana  v.  Chap- 
man, 5  Wis.  454;  Dixon  v.  Dun- 
ham, 14  111.  324;  The  Fittler,  1 
Lowell,    114 

The  assignment  of  a  bill  of  lad- 
ing by  a  consignee  vests  in  his 
assignee  the  right  to  choose  the 
wharf.  Smith  v.  Lee,  66  Fed.  344, 
13  C.  C.  A.  506,  21  U.  S.  App.  650. 

7.  The  Fittler,  1  Lowell,  114; 
Richmond  v.  Steamboat  Co.,  87  N. 
Y.    240. 

8.  See  Richmond  v.  Steamboat 
Co.,  supra. 
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Sec.  699.  Delivery  at  ship's  tackle. — It  is  entirely  competent 
for  a  shipowner  to  stipulate  in  a  bill  of  lading  that  the  goods 
shall  be  received  by  the  consignee  at  the  vessel's  tackle.  The 
liability  of  the  shipowner  is  then  fixed  by  contract,  and  proof 
of  custom  is  inadmissible.  His  liability  as  to  any  merchandise, 
after  it  is  discharged  from  the  vessel,  becomes  that  of  a  bailee, 
charged  with  the  duty  to  take  ordinary  care  of  the  property, 
and  not  to  abandon  it,  or  to  negligently  expose  it  to  injury.'* 
But  if  by  the  terms  of  the  bill  of  lading  the  shipowner,  for  the 
purpose  of  preventing  delay  or  inconvenience  should  the  con- 
signee fail  to  accept  the  goods  at  the  vessel's  tackle  whep  ready 
for  delivery,  undertakes  in  that  event  to  lighter  the  goods, 
and  stipulates  for  no  exemption,  in  legal  effect  he  takes  upon 
himself  the  common  law  obligation  of  a  common  carrier,  ana, 
as  such,  he  becomes  responsible  for  all  goods  lost  or  damaged 
between  the  vessel  and  the  beach,  unless  such  loss  or  damage 
is  occasioned  by  the  act  of  God  or  the  public  enemy.  And 
any  local  usage  which  is  relied  on  to  show  an  exemption  for 
losses  in  lightering  merchandise  occasioned  solely  by  perils  of 
the  sea,  must  be  proved  as  a  matter  of  fact  and  not  of  opinion.^*^ 

Sec.  700.  Mode  of  delivery  may  be  established  by  usage — 
Delivery  to  custom  house  officials. — Carriers  by  water,  in  com- 
mon with  all  carriers,  may  have  their  manner  of  delivery  af- 
fected by  an  established  and  known  usage  of  their  own,  with 
reference  to  which  the  contract  for  carriage  must  be  supposed 
to  have  been  entered  into.^^  Thus  delivery  to  custom  house 
officials  according  to  the  custom  of  a  port  is  good  as  between 
carrier  and  shipper,  and  a  vessel  is  not  liable  for  damages  to 
the  goods  occurring  after  such  delivery  to  the  custom  house 

9.  Smith  r.  Steamship  Co.,  123  fruit  has  been  sold  by  auction  that 
Fed.  176.  it   is    delivered   to   the   purchasers 

10.  Ames  Mercantile  Co.  v.  at  the  sale  upon  the  order  of  the 
Steamship  Co.,  12.5  Fed.  332.  consignee.      A    shipowner,    having 

11.  By  a  custom  of  the  fruit  followed  the  custom  of  the  trade 
trade  at  the  port  of  Montreal,  the  and  retained  the  charge  and  con- 
cargo  is  discharged  from  the  ship  trol  of  the  cargo  of  fruit  until 
to  the  wharf  where  it  is  sorted  by  after  the  auction  sale  without  any 
persons  employed  by  the  ship-  offer  to  deliver,  continued  to  be 
owners,  and   it   is   only  after  the  responsible    for    any    loss    which 
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officials.12  But  when  the  terms  of  a  bill  of  lading  are  incon- 
sistent with  and  repugnant  to  the  custom  of  a  port,  they  must 
prevail  against  the  custom.^^ 


III.  DELIVERY  BY  RAILROADS  AS  CARRIERS. 

Sec.  701.  (§  367.)  Not  required  to  make  personal  delivery 
of  goods — Whether  notice  of  arrival  necessary. — The  general 
rule  requiring  of  the  carrier  a  personal  delivery  to  the  con- 
signee has  been  still  further  modified  in  favor  of  railroad  com- 
panies in  a  number  of  our  states.  Such  companies,  as  common 
carriers,  like  carriers  by  water,  cannot  deliver  at  the  ware- 
house or  other  place  of  business  of  the  consignee  without  the 
employment  of  other  means  of  transportation  than  such  as  they 
employ  upon  their  tracks.^  ^  Their  cars  move  upon  lines  from 
which  they  cannot  deviate,  and  they  must  therefore  make 
their  deliveries  either  at  the  termination  of  their  routes  or  at 
fixed  intermediate  points.  The  same  reasons  therefore  exist 
for  dispensing  with  the  rule  of  personal  delivery  as  to  them  as 
in  the  case  of  the  carrier  by  water.  But  the  cases  are  hope- 
lessly in  conflict  as  to  just  when  the  liability  of  a  railway 
company  as  a  common  carrier  ends  or  whether  notice  of  ar- 
rival of  the  goods  at  destination  is  necessary.  Three  different 
rules  are  recognized  in  the  decisions,  familiarly  known  as  the 
Massachusetts,  New  Hampshire  and  New  York  rules. 

Sec.  702.  Same  subject — Massachusetts  rule  as  to  delivery 
by  railroads. — The  supreme  court  of  Massachusetts,  in  several 

might    occur    prior    to    delivery,  of  a  railroad  company   to  tender 

Hart    V.    Pearson,    12    Rap.    Jud.  the    goods     it    has    received    for 

Que.    (C.   S.)    540.  transportation    to    the    consignee, 

12.  The  Asiatic  Prince,  108  Fed.  but  the  goods  are  Itept  at  the  de- 
287,  47  C.  C.  A.  325,  affirming  pot  or  warehouse  until  the  con- 
Herbst  v.  The  Asiatic  Prince,  103  signee  calls  for  them.  And  be- 
Fed.  676  and  97  Fed.  343;  The  fore  an  action  can  be  maintained 
Seguranca,  68  Fed.  1014.  against  a   common   carrier,   a   de- 

13.  Parsons  v.  Hart,  (Can.)  30  mand  for  the  goods  must  be  made. 
S.  C.  R.  473.  Jarrett   v.   Railway  Co.,   74   Minn. 

14.  It  is  not  the  customary  duty  477,  77  N.  W.  Rep.  304. 
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early  cases  upon  the  subject/^  carried  the  exemption  from  the 
obligation  to  make  an  actual  delivery  further  in  the  case  of 
railway  carriers  than  had  even  been  allowed  to  carriers  by 
water,  and  held  that  all  that  could  be  required  of  railways  was 
a  safe  deposit  of  the  goods  upon  the  platform  or  in  the  ware- 
house of  the  road  at  the  end  of  the  transit,  to  await  delivery 
to  the  consignee,  when  he  should  call  for  them,  and  that  from 
the  time  of  such  deposit,  even  without  notice  by  the  carrier 
to  the  consignee,  the  liability  of  the  former  was  changed  from 
that  of  common  carrier  to  warehouseman.  This  was  said  by 
Shaw,  C.  J.,  in  Norway  Plains  Company  v.  The  Railroad,  to 
afford  a  plain,  precise  and  practical  rule  of  duty,  of  easy  ap- 
plication, well  adapted  to  the  security  of  all  persons  interested. 
It  determines,  it  was  said,  that  such  companies  are  responsible 
as  common  carriers  until  the  goods  are  removed  from  the  cars 
and  placed  on  the  platform,  and  that  if,  on  account  of  their 
arrival  in  the  night  or  at  any  other  time  when  by  the  usage  and 
course  of  business  the  doors  of  the  merchandise  depot  or  ware- 
house are  closed,  or  for  any  other  cause  they  cannot  then  be 
delivered ;  or  if  for  any  reason  the  consignee  is  not  there  ready 
to  receive  them,  it  is  the  duty  of  the  company  to  store  them 
and  keep  them  safely  under  the  charge  of  careful  and  com- 
petent servants  ready  to  be  delivered,  and  actually  to  deliver 
them  when  duly  called  for  by  the  parties  authorized  and  en- 
titled to  receive  them ;  and  for  the  performance  of  these  duties 
after  the  goods  are  delivered  from  the  cars,  the  company  is 
liable  as  warehousemen  or  keepers  of  goods  for  hire  only.  And 
as  to  the  giving  of  notices  by  such  carriers  as  is  required  of 
those  who  carry  by  water,  it  was  said  that  the  arrivals  of  goods 
by  this  mode  of  transportation  were  so  numerous,  frequent  and 
various,  that  it  would  be  nearly  impossible  to  send  such  special 
notices  to  each  consignee  of  each  parcel  of  goods  or  single 
article  as  it  arrived,  and  it  was  therefore  held  that  such  notices 
should  not  be  required.  These  decisions  of  the  supreme  court 
of  Massachusetts  have  been  repeatedly  re-affirmed  by  that 
court,!^  and  have  been  approved  and  followed  by  the  courts 

15.  Thomas   v.  Railroad   Co.,    10     Railroad  Co.,   1   Gray   263. 
Met.    472;    Norway    Plains    Co.    v.         16.  Barron      v.      Eldredge,      100 
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of  Georgia/'''   Illinois,i^   Indiana/'*   lowa,-'^    IMissonri,-^    North 
Carolina,^-  Pennsylvania^^  and  South  Carolina.-^ 
Mass.  455;    Stowe  v.  Railroad  Co., 


113  id.   521;   Rice  v.  Hart,  118  id. 
201. 

17.  The    Southwestern   R.   R.   v. 
Felder,  40  Ga.  433;   Western,  etc.. 


railroads  on  their  ordinary  classi- 
fied freights." 

Rothschild  v.  The  R.  R.,  69  111. 
164;  Railway  Co.  v.  Kendall,  72 
111.   App.    105;    Gregg   v.   Railroad 


R.    Co.   ('.   Camp,   53   Ga.   596;    Al-    Co.,  147  111.  550,  35  N.  E.  Rep.  343, 


niand  v.  Railroad  Co.,  95  Ga.  775, 
22  S.  E.  Rep.  674;  Railway  Co.  v. 
Pound,  111  Ga.  6,  36  S.  E.  Rep. 
312. 

18.  Porter    v.    Railroad    Co.,    20 


37  Am.  St.  Rep.  238,  afflrming  47 
111.  App.  590;  Railroad  Co.  v.  Car- 
ter, 165  111.  570,  46  N.  E.  Rep.  374, 
36  L.  R.  A.  527,  reversing  62  111. 
App.  618;   Schumacher  v.  Railroad 


111.  407;  Richards  v.  Railroad  Co.,  Co.,  207  111.  199,  69  N.  E.  Rep.  825, 

1   id.  404;    Chicago,   etc.,   R.  R.   v.  affirming  108  111.  App.  520. 

Scott,  42  id.  132;   Merchants'  Des.  19.  Bansemer   v.   The  R.   R.,   25 

Co.  V.  Hallock,  64  id.  284.     In  this  Ind.    434;    Chicago,    etc.,   R.   R.    v. 

case  a  dispatch  or  transportation  McCool,  26  id.  140;  Railway  Co.  v. 

company  was  put  upon  exactly  the     Reyman,  Ind.  ,  73  N.  B. 

same  footing,  as  to  the  manner  of  Rep.  587;  Railroad  Co.  v.  Nash,  43 

delivery,   as   a    railroad   company.  Ind.   423. 


"It  appears  from  the  bill  of  ex- 
ceptions that  appellants  own  a 
line  of  freight  cars  plying  between 
the  Atlantic  seaboard  and  the 
west,  carrying  freight  at  the  same 


00, 


20.  Mohr   V.    The    R.    R.,    40    la. 
(9;   Francis  v.  The  R.  R.,  25  id. 

21.  Gashweiler   v.    Railway    Co., 
J    Mo.    112;    Rankin    v.   Railroad 


tariff  of  charges  the  railroad  com-     Co.,  55  Mo.  168;  Buddy  v.  Railroad 
panies  do  whose  tracks  they  use.     Co.,    20    Mo.    App.    209;    Transfer 


Their  only  business  is  that  of 
freighters.  They  have  an  office 
in  the  city  of  New  York  and  one 
in    Chicago.      ...       We    see 


Co.  V.  Neiswanger,  18  Mo.  App. 
103;  Bell  i\  Railroad  Co.,  6  Mo. 
App.  363;  Wilson  Mach.  Co.  v. 
Railroad  Co.,  71  Mo.  203;    Pindell 


nothing   in    this    case    to    take    it     v.  Railway  Co.,  34  Mo.  App.  675; 


out  of  the  rule  so  long  established 
by  this  court.  There  is  no  essen- 
tial  difference   between   this   com- 


s.  c.  41  Mo.  App.  84;  Standard 
Milling  Co.  v.  Transit  Co.,  122 
Mo.  258,  26  S.  W.  Rep.  704;   Herf 


pany  and  a  railroad  company,  and  &  Frerichs  Chemical  Co.  v.  Rail- 
it  must  be  subject  to  no  other  or  road  Co.,  100  Mo.  App.  164,  73  S. 
greater  liabilities.     It  differs  from  w.  Rep.  346. 

an  express  company  in  this:   that  22.  Neal     r.   Railroad,    8    Jones 

the  latter  have  teams  and  vehicles  (Law),  482;  Chalk  v.  Railroad,  85 

by  which  they  receive  and  deliver  n.  C  423. 

goods,  and  such  is  the  established  23.  McCarthy   v.   The   R.    R.,    30 

usage.        Their     compensation     is  Penn.  St.  247;   Shenk  v.   Propeller 


found  in  the  high  rates  of  trans- 
portation, whilst  appellants  re- 
ceive only  the  rates  established  by 


Co.,  60  id.   109;    Steamship  Co.   v. 
Smart,   107  id.  492. 

24.  Spears    r.    Railroad    Co.,    11 
S.   C.   158. 
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Sec.  703.  Same  subject. — These  decisions  were  of  course 
made  upon  the  assumption  that  every  consignee  is  already  ad- 
vised, either  by  the  consignor  or  in  some  other  manner,  that 
the  goods  have  been  forwarded  by  the  company's  line;  and 
that,  in  consequence  of  the  great  regularity  of  this  mode  of 
transportation,  compared  with  that  by  other  modes  of  convey- 
ance, he  will  know  with  reasonable  certainty  when  his  goods 
will  arrive,  and  when  it  will  be  his  duty  to  call  for  them  and 
take  them  away.  It  is  therefore  considered,  by  those  who  ap- 
prove this  view  of  the  subject,  more  reasonable  to  require  of 
the  consignee  the  duty  of  sending  for  his  goods  at  the  time 
at  which  he  is  advised  they  must  arrive,  than  to  impose  upon 
the  company  the  task  of  giving  notice,  as  the  goods  arrive,  to 
each  consignee.  It  is  said,  also,  that  the  real  contract  of  the 
railroad  company,  as  the  carrier  of  merchandise,  is  only  to 
transport  from  point  to  point  on  its  road,  and  that  when  it 
has  done  this,  and  has,  at  the  end  of  the  transit,  or  at  their 
destination,  unloaded  the  goods  from  its  cars  and  put  them  in 
a  place  of  safety  for  the  consignee,  ready  to  be  delivered 
to  him  whenever  he  may  call  for  them,  it  has  fulfilled  its  con- 
tract as  common  carrier;  and  that,  having  provided  depots 
and  warehouses  for  the  safe  deposit  and  custody  of  the  goods, 
until  the  consignee  shall  call  for  them,  when  the  goods  are 
safely  deposited  therein,  the  new  relation  of  bailor  and  bailee 
takes  the  place  of  that  of  carrier  and  consignee,  with  a  cor- 
responding change  in  the  degree  of  responsibility. 

Sec.  704.  (1^369.)  Same  subject — New  Hampshire  rule  as 
to  delivery  by  railroads. — The  same  questions  were  brought  be- 
fore the  supreme  court  of  New  Hampshire  in  the  case  of  ^Moses 
V.  The  Railroad.-^  It  was  said  in  this  case  that  it  would  be 
unreasonable  to  require  of  a  consignee  of  goods,  being  trans- 
ported by  a  railroad  as  common  carrier,  that  he  should  be  in 
attendance  at  the  precise  moment  when  his  goods  arrived,  to 
receive  or  to  take  care  of  them,  the  trains  of  such  roads,  as 
was  well  known,  being  more  or  less  irregular  in  their  hours  of 
arrival.     Such   a  requirement,   it  was  thought,   would  be   as 

25.  32  N.  H.  523. 
SO 
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unreasonable  as  to  require  of  the  road  a  delivery  of  the  goods 
at  a  distance  from  its  track.  The  arrival  of  the  goods  might  be 
in  the  night  or  after  the  close  of  business  hours,  and  it  might 
be  impossible  for  the  consignee  to  ^et  them  away  immediately ; 
and  that  until  he  had  had  a  reasonable  opportunity  to  remove 
them,  the  duty  rested  upon  the  carrier  to  take  care  of  them 
for  him.  It  thus  became  a  matter  of  necessity  for  such  com- 
panies, transacting  business  as  common  carriers,  to  provide 
depots  and  warehouses  for  the  reception  of  freight  at  the  sta- 
tions established  for  its  delivery;  and  if  the  goods  are  placed 
in  their  warehouses  upon  its  arrival,  it  cannot  be  said  to  be 
done  in  any  sense  for  the  convenience  or  accommodation  of 
the  consignee,  nor  be  considered,  upon  any  sound  view,  as 
equivalent  to  a  delivery.  The  servants  of  the  carrier  still  con- 
tinue in  charge  of  them.  They  are  equally  shut  off  from  ob- 
servation and  the  oversight  of  others  as  when  in  transit;  and 
if  they  are  lost,  damaged  or  purloined,  he  has  no  greater  op- 
portunity of  ascertaining  or  proving  by  whose  fault  or  negli- 
gence it  was  done,  than  if  such  loss  had  occurred  during  the 
transportation.  Consequently,  the  same  reasons  for  holding 
the  carrier  to  extraordinary  responsibility  during  the  trans- 
portation of  the  goods  exist  after  their  arrival,  at  least,  until 
the  owner  or  consignee  shall  have  had  an  opportunity  to  take 
them  in  charge.  Supposing  that  the  consignee,  it  was  said, 
has  been  advised  of  the  sending  of  the  goods;  that  he  has 
provided  himself  with  the  proper  means  for  their  receipt  and 
removal  at  the  earliest  opportunity,  and  that  he  is  also  ad- 
vised of  the  course  of  business  of  the  road,  and  that  he  will 
exercise  reasonable  diligence  to  be  at  the  place  of  delivery 
as  soon  as  practicable  after  their  arrival,  it  was  the  opinion  of 
the  court  that  he  should  be  allowed  a  reasonable  time  after 
the  arrival  of  the  goods  to  accept  and  remove  them,  during 
which  the  company  should  continue  under  its  original  liability, 
as  common  carrier,  for  their  preservation;  and  the  conclu- 
sion of  the  supreme  court  of  Massachusetts  was,  to  this  extent, 
expressly  disapproved.  It  was,  however,  said  that  "the  ex- 
tent of  the  reasonable  opportunity  to  be  afforded  him  for  that 
purpose  is  not  to  be  measured  by  any  peculiar  circumstances 
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in  his  own  condition  or  situation,  rendering  it  necessary  for 
his  own  convenience  and  accommodation  that  he  should  have 
a  longer  time  or  better  opportunity  than  if  he  resided  in  the 
vicinity  of  the  warehouse  and  was  prepared  with  the  means 
and  facilities  for  taking  the  goods  away.  If  his  peculiar  cir- 
cumstances require  a  more  extended  opportunity,  the  goods 
must  be  considered  after  such  reasonable  time,  as  but  for  those 
peculiar  circumstances  would  be  deemed  sufficient,  to  be  kept 
by  the  company  for  his  convenience  and  under  the  responsi- 
bility of  depositaries  and  bailees  for  hire." 

The  conclusion  reached  by  the  supreme  court  of  New  Hamp- 
shire has  been  followed  in  Alabama,^^  Arkansas,^^  Kansas, ^s 
Kentucky, 29  Louisiana,3<>  Vermont,^!  West  Virginia^-  and  Wis- 
consin.^^ 

Sec.  705.  Same  subject — Limitations  upon  Massachusetts 
and  New  Hampshire  rules. — All  the  cases,  however,  which  con- 
cede the  change  of  the  relation  of  railroad  carriers  to  the 
goods  from  that  of  common  carriers  to  that  of  warehousemen 
at  the  termination  of  their  transit,  and  without  notice  to  the 
consignee  of  their  arrival,  require  that  before  such  carriers 
can  claim  exemption  from  the  more  onerous  responsibility  the 
goods  shall  be  unloaded  from  the  cars  with  due  care  and  de- 
posited in  a  safe  and  suitable  place;  and  some  of  them  seem 

26.  Tallahassee  Falls  Mfg.  Co.  55  Kan.  525,  40  Pac.  Rep.  899; 
V.  Railway  Co.,  128  Ala.  167,  29  Railway  Co.  v.  Newberger  &  Bro., 
So.  Rep.  203;   Bowden  v.  Railway     67  Kan.  846,  73  Pac.  Rep.  57. 

Co.,   Ala.   ,   41    So.   Rep.  29.  Jeffersonville,   etc.,  R.  R.   v. 

204;  Ala.  &  Tenn.  Rivers  R.  R.  v.  Cleveland,  2  Bush,  468.     See  also, 

Kldd,  35  Ala.  209;  Mobile,  etc.,  R.  Wald  f.  Railroad  Co.,  92  Ky.  645. 

R.   V.   Prewitt,    46    id.    63;    Louis-  30.  Maignan  v.  The  Railroad,  24 

ville,  etc.,  R.   Co.   v.  McGuire,   79  La.  Ann.  333. 

Ala.    395;    Louisville,   etc.,   R.   Co.  31.  Ouimit   v.    Henshaw,   35    Vt. 

V.  Oden,  80  Ala.  39.  604;    Blumenthal    v.    Brainard,    38 

27.  Railway  Co.  v.  Nevill,  60  id.  402;  Winslow  i:  The  Railroad, 
Ark.  375,  30  S.  W.  Rep.  425,  28  L.  42  id.  700. 

R.  A.  80,  46  Am.  St.  Rep.  208.  32.  Berry  v.  Railroad  Co.,  44  W. 

28.  Leavenworth,  etc.,  R.  R.  v.  Va.  538,  30  S.  E.  Rep.  143,  67  Am. 
Maris.   16  Kan.   333;    Railroad  Co.     St.  Rep.  781. 

V.  Wichita  Wholesale  Grocery  Co.,        33.  Wood    v.    Crocker,    18    Wis. 
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to  go  even  further,  and  make  it  essential  that  the\'  should  be 
put  in  store.^^ 

Sec.  706.  (§372.)  Same  subject.— It  is  to  be  further  ob- 
served that  this  qualification  of  the  liability  and  duty  of  the 
carrier  as  to  the  delivery  of  the  goods  is  confined  to  their  de- 
livery when  they  have  been  carried  to  their  destination,  and 
has  no  application  when,  as  between  successive  carriers,  it  be- 
comes necessary  that  a  delivery  should  be  made  by  the  carrier 
in  charge  of  the  goods  to  the  one  next  succeeding  in  order  to 
complete  the  transportation.  In  such  cases,  as  we  have  seen, 
there  must  be  an  actual  delivery,  unless  usage  or  the  course  of 
dealing  of  the  connecting  carriers  ma^\   vary  the  rule.^^ 

Sec.  707.  (§  373.)  Same  subject.— These  cases  which  allow 
to  railroad  companies  an  exoneration  from  their  liability  as  ■ 
carriers  without  either  a  tender  of  the  goods  or  a  notice  of  their 
arrival,  and  especially  those  which  hold  that  such  liability  is  at 
an  end  as  soon  as  the  goods  have  been  deposited  in  their  depots 
or  station-houses,  certainly  make  a  wide  departure  from  the 
general  rule  of  law  governing  the  manner  of  delivery  by  other 

345;    Lemke   v.   The   Railroad,   39  loaded  and  delivered.     Its  obliga- 

id.  449;   Backhaus  v.  Railway  Co.,  tion    is    not    complete    when    the 

92  Wis.  393,  66  N.  W.  Rep.  400.  cars     containing     the     goods     are 

34.  Porter    v.    Railroad,    20    111.  side-tracked   in   its   yards.      Klass 

407;   Chicago,  etc.,  R.  R.  r.  Bens-  Commission    Co.    v.   Railroad    Co., 

ley,  69  id.  630;  Ala.  &  Tenn.  Riv-  80  Mo.  App.  164;  Loeb  v.  Railway 

ers  R.  R.  v.  Kidd,  35  Ala.  209.  Co.,  Mo.  App.  ,  85  S.  W. 

Evidence  that  the  derrick  at  the  Rep.  118. 
point  of  destination  was  so  out  of  The  carrier  must  not  only  safe- 
repair  that  the  goods  could  not  be  ly  carry  the  property,  but  take  it 
unloaded  from  the  cars  is  compe-  to  the  place  provided  for  deliv- 
tent  as  tending  to  show  that  the  ery  of  property  of  its  kind  and 
defendant's  relation  as  a  common  there  place  it  in  a  position  of  ac- 
carrier  had  not  ceased.  Liverpool  cessibility.    Russell    Grain    Co.    v. 

Ins.   Co.   V.   McNeill,    89   Fed.    131,  Railroad  Co.,  Mo.  App.  , 

32  C.  C.  A.  173,  citing  Hutchinson  89  S.  W.  Rep.  908. 
on  Carr.  35.  Ante,  §  131. 

A  railroad's  obligation  as  a  com-         See  also,   Railway  Co.   r.  Reiss, 

mon    carrier    continues    until    the  183  U.  S.  621,  22  Sup.  Ct.  R.  253, 

delivery  or  offer  of  delivery  is  had  affirming  99  Fed.  1006,  39  C.  C.  A. 

at   the  depot  or  warehouse  where  679  and   98  Fed.   533,  39  C.  C.  A. 

such    goods    are    customarily    un-  149. 
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common   carriers  and  for  reasons  which  have  not  been  uni- 
versally considered  satisfactory.     These  reasons,  as  we  have 
seen,  are  mainly  based  upon  the  regularity  of  the  arrivals  of 
the  trains  of  railway  companies  and  the  fact  that  they  are 
provided  with  safe  and  commodious  warehouses  in  which  the 
goods  can  be  stored  as  soon  as  they  arrive  at  their  destination. 
The  first  of  these  reasons  assumes  that  the  consignee  will  be 
always  advised  of  the  sending  of  the  goods,  and  that  he  will 
know  with  reasonable  certainty  the  time  at  which  they  will 
arrive  and  when  he  should  call  for  them.     This  is  certainly 
assuming  a  great  deal  for  the  sake  of  relieving  the  carrier 
from  his  liability.     It  may  not  be  always  true  "that  the  person 
to  whom  the  goods  are  sent  is  advised  of  the  fact;  and  com- 
mon experience  teaches  that,  however  it  may  have  been  in  the 
infancy  of  railways,  and  may  yet  be,  where  the  transportation 
is  for  a  short  distance  and  over  a  single  road,  where  the  goods 
are  to  be  transported  a  great  distance  over  several  roads  or  a 
line  composed  of  a  number  of  such  roads,  the  frequent  delays 
occasioned   by   excess   of   freight   and   various   other  circum- 
stances make  the  time  of  the  arrival  of  the  goods  consigned 
by  railways  oftentimes  as  uncertain  perhaps  as  it  would  be 
by  any  other  mode  of  transportation.     Nor  does  the  fact  that 
such    companies    are    generally    provided    with    secure    ware- 
houses seem  to  be  a  better  reason  for  the  relaxation  of  the 
general  rule  of  liability  as  to  them.    Even  when  the  goods  are 
deposited  in  such  warehouses,  they  are  still  in  the  custody  of 
the   company   or   its   servants.     They   have   the   same   oppor- 
tunities to  embezzle  them,  or  to  combine  with  others  to  do  so, 
as  when  in  transit,  with  perhaps  less  chance  of  detection.    The 
goods  are  still  hid  from  the  observation  of  their  owner.     He 
may  not  have  had  the  opportunity  to  remove  them  and  may 
have  had  no  knowledge  of  their  arrival.     They  may  be  stolen 
or  destroyed,  and  he  may  never  know  their  fate.     The  same 
reasons,  therefore,  upon  which  is  based  the  severe  account- 
ability of  the  carrier  for  the  safety  of  his  charge,  would  seem 
to  require  that  railroad  companies  should  be  held  to  be  cus- 
todians of  the   goods  in  the  same   character   in  which   they 
received  them  until  they  had  either  tendered  them  to  the  coa- 
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si^nee  or  had,  after  informing  him  of  their  arrival,  given  him 
a  reasonable  time  within  which  to  take  them  away.  This  is, 
as  we  have  seen,  the  well-settled  law  as  to  carriers  by  water, 
and  no  substantial  reason  can  be  urged  why  the  rule  should 
be  further  relaxed  in  favor  of  railroad  companies.^^ 

Sec.  708.  Same  subject — New  York  rule  as  to  delivery  by 
railroads. — The  courts  of  several  of  the  states  in  which  the 
question  has  been  well  considered  have  accordingly  declined 
to  adopt  the  reasoning  of  the  preceding  cases,  and  have  re- 
fused to  concede  to  railroad  companies  the  right  to  dispense 
with  notice  to  consignees  of  the  arrival  of  the  goods  which 
they  have  undertaken  to  transport  as  common  carriers,  but 
hold  them  to  the  same  duty  in  that  regard  as  carriers  by 
water.  In  New  York,  the  law  upon  this  subject  is  stated  to 
be  that  if  the  consignee  is  present,  upon  the  arrival  of  the 
goods,  he  must  take  them  without  unreasonable  delay;  if  he 
is  not  present,  but  lives  at  or  in  the  immediate  vicinity  of  the 
place  of  delivery,  the  carrier  must  notify  him  of  the  arrival  of 
the  goods,  and  then  he  must  have  a  reasonable  time  to  remove 
them;  if  he  is  absent,  unknown  or  cannot  be  found,  the  car- 
rier may  store  them;  and  if,  after  notice  of  the  arrival  of  the 
goods,  the  consignee  has  had  a  reasonable  opportunity  to  re- 
move them,  and  does  not,  he  cannot  hold  the  carrier  longer  as 
an  insurer.!    This  view  of  the  subject  has  also  been  taken  by 

36.  Railway    Co.    v.    Nevill,    60  directed.     When  they  arrived,  no 

Ark.   375,   30   S.   W.   Rep.    425,   28  one   was  present  to  receive  them 

L.  R.  A.  80,  46  Am.  St.  Rep.  208,  or  to  whom  notice  could  be  given 

citing  Hutch,  on  Carr.  of    their    arrival,    and    her    resi- 

1.  Fenner  v.  Railroad,  44  N.  Y.  dence  was  unknown  to  the  agents 

505;    Hedges    v.    Railroad,    49    id.  of  the  company.     The  goods  were 

223;  McDonald  v.  Railroad,  34  id.  therefore    removed    from    the    car 

497;    Sprague   v.   Railroad,    52   id.  into     the     defendant's    warehouse 

637;    Pelton    v.    Railroad,    54    id.  and  kept  there  three  days,  when, 

214.  without     defendant's     fault,     they 

In  the  case  last  cited  the  plain-  were  consumed  by  fire.    While  the 

tiff,  to  whom  the  goods  were  con-  goods  were  thus  stored,  the  agent 

signed,  had  very  recently  become  having    charge    of    the   warehouse 

resident   four   miles   distant   from  inquired,     of     persons     likely     to 

the  town  to  which  the  goods  were  know,   of   the   plaintiff's   place  of 
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the  courts  of  Michigan,^  Miiinesota,^  Mississippi^  and  Ohio.^ 
Practically  the  same  result  has  been  reached  by  statutes  in 
Alabama,^  California/  Tennessee^  and  Texas.^     Such^  also,  is 


residence,  but  gained  no  informa- 
tion on  the  subject.  This  was 
held  to  be  an  abundant  excuse  for 
not  giving  notice,  and  the  case 
was  said  to  come  within  the  rule 
as  stated  in  Fenner  v.  Railroad, 
supra.  The  defendant's  character, 
it  was  said,  had,  before  the  fire, 
changed  to  that  of  warehouseman, 
and  the  goods  having  been  de- 
stroyed without  its  fault,  the 
plaintiff  could  not  recover.  "The 
consignee,"  it  was  said,  "ought, 
before  the  arrival  of  the  goods,  to 
give  such  information  as  will  en- 
able the  carrier  to  give  the  requi- 
site notice;  but  whether,  if  such 
notice  had  been  given  in  this  case, 
it  would  have  become  their  duty 
to  notify  the  plaintiff,  whose  post- 
office  address  was  beyond  the  mu- 
nicipality of  the  depot,  is  not  in- 
volved." 

In  Faulkner  v.  Hart,  82  N.  Y. 
413,  the  goods  arrived  and  were 
demanded  by  the  consignee  the 
same  day,  but  delivery  that  day 
was  refused,  to  suit  the  carrier's 
convenience.  The  goods  were  un- 
loaded the  same  day  and  placed 
in  carrier's  warehouse,  where  they 
were  burned  during  the  night. 
The  carrier  was  held  liable.  To  the 
same  effect  is  McKinney  v.  Jew- 
ett,  90  N.  Y.  267,  though  the  con- 
tract provided  for  exemption 
while  "awaiting  delivery."  They 
were  not  awaiting  delivery  until 
the  carrier  was  ready  to  deliver 
them. 

See  also,  Grieve  r.  Railroad  Co., 
4i)  X.  Y.  Supp.  949;  Manhattan 
Rubber  Shoe  Co.  r.  Railroad  Co., 
41  N.  Y.  Supp.  83,  9  App.  Div.  172; 


Diamant  v.  Railroad  Co.,  62  N.  Y. 
Supp.  519,  30  Misc.  444;  Becker  v. 
Railroad  Co,  96  N,  Y.  Supp.  1,  109 
App.  Div.  230. 

2.  Buckley  v.  Railroad  Co.,  18 
Mich.  121;  McMillan  v.  Railway, 
16  Mich.   79;    Walters  v.  Railway 

Co.,   Mich,   ,    102   N.   W. 

Rep.   74.5. 

3.  Pinney  r.  Railroad  Co.,  19 
Minn.  251;  Derosia  v.  Railroad 
Co.,  18  id.   133. 

4.  Railroad  Co.  v.  Fuqua  & 
Horton,  84  Miss.  490,  36  So.  Rep. 
449. 

5.  Railroad  Co.  v.  Hatch.  52 
Ohio  St.  408,  39  N.  E.  Rep.  1042. 
See  Hirsch  v.  The  Quaker  City,  2 
Disney  144. 

6.  Personal  notice  or  by  mail  is 
required  In  cities  or  villages  of 
over  2000  inhabitants.  Collins  v. 
Railroad  Co.,  104  Ala.  390,  16  So. 
Rep.   140. 

7.  Wilson  V.  Railroad  Co.,  94 
Cal.  166,  29  Pac.  Rep.  861,  17  L, 
R.  A.  685;  Cavallaro  v.  Railway 
Co.,  110  Cal,  348,  42  Pac.  Rep. 
918,  52  Am.  St.  Rep.  94,  citing 
Hutch,  on  Carr.  See  also,  Jackson 
r.   Railroad  Co.,  23  Cal.  268. 

8.  Railroad  Co.  v.  Naive,  112 
Tenn.  239,  79  S.  W.  Rep.  124,  64 
L.  R.  A.  443.  See  also,  Butler  v. 
Railroad  Co.,  8  Lea,  82;  Central 
Trust  Co.  V.  Railway  Co.,  70  Fed. 
764;  Railway  Co.  r.  Kelly,  91 
Tenn.  699,  20  S.  W.  Rep.  312,  30 
Am.  St.  Rep.  902,  17  L.  R.  A.  691; 
s.  c.  91  Tenn.  70S,  20  S.  W.  Rep. 
314. 

9.  Railroad  Co.  v.  Haynes,  72 
Tex.  175. 
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the  English  law.  No  trace  is  there  to  be  found  of  the  distinc- 
tion which  has  been  made  in  this  country  in  favor  of  railway 
companies  as  common  carriers,  which  converts  them  into  mere 
warehousemen  without  notice  to  the  consignee.  Notice,  it  is 
there  held,  is  necessary  to  effect  this  change  of  character  and 
liability;  and  after  such  notice,  if  the  consignee  fails  to  call 
for  the  goods  within  a  reasonable  time,  the  carrier  becomes, 
as  to  them,  a  warehouseman  merely.^ ^  And  it  is  to  be  gathered 
from  the  cases,  that  it  is  the  universal  course  of  business  there, 
with  this  class  of  carriers,  either  to  deliver  personally,  or  to 
send  to  consignees  what  are  there  denominated  advice  notes, 
informing  them  of  the  arrival  of  the  goods ;  and  that  until  this 
is  done,  the  company  remains  subject  to  the  liability  of  a 
common  carrier. 

In  Delaware,^  1  Maryland,^ 2  Nebraska,^ ^  Oregon,*^  and  Wash- 
ington,^"' the  courts  have  not  made  such  a  clear  definite  state- 
ment of  their  position  on  this  question  that  they  can  be  arbi- 
trarily placed  under  any  one  of  the  three  preceding  rules.  The 
majority  of  them,  however,  seem  to  lean  toward  the  New  York 
rule. 

In  New  Jersey  the  court  seems  to  recognize  no  distinction 
between  the  rules  as  to  railroad  companies  and  express  com- 
panies, and  has  evolved  a  doctrine  which  is  a  combination  of 
the  New  Hampshire  and  New  York  rules.^*^ 

Sec.  709.  Same  subject — When  question  of  notice  becomes 
immaterial. — The  question  of  notice  to  the  consignee  of  the 

10.  Mitchell  V.  The  Railway  Co.,  14.  Normile  r.  Railroad  &  Nav. 
10  L.  R.  Q.  B.  256;  Chapman  v.  Co.,  41  Ore.  177,  6!)  Pac.  Rep.  928. 
Great  Western  R.  W.  Co.,  5  Q.  B.  15.  Normile  r.  Railway  Co.,  36 
D.  278.  See  also,  Richardson  v.  Wash.  21,  77  Pac.  Rep.  1087. 
Canadian  Pacific  R.  Co.,  (Can.)  16.  In  the  absence  of  special 
19  Ont.  R.  369,  45  Am.  &  Eng.  contract  or  custom  the  duty  of  a 
R.  Cas.  413.  common  carrier  of  goods  does  not 

11.  McHenry  v.  Railroad  Co.,  4  end  upon  the  arrival  of  goods  at 
Harr.    448.  the   place  of   destination,   but  the 

12.  Railroad  Co.  r.  Green,  25  carrier  must  deliver  them  to  the 
Md.    72.  consignee,  and  when  the  contract 

13.  Railroad  Co.  v.  Arms,  15  of  carriage  contemplates  delivery 
Neb.  69.  of   the   goods    upon    the   carrier's 
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arrival  of  the  goods  becomes  immaterial,  however,  when  the 
goods  have  in  fact  reached  their  destination,  and  on  demand 
by  the  consignee,  the  railroad  company  informs  him  that  they 
have  not  yet  arrived.  And  if  through  such  negligence  of 
the  railroad  company  in  wrongfully  misleading  the  consignee, 
the  goods  are  destroyed,  the  railroad  company  will  be  liable 
as  a  common  carrier  and  not  as  a  warehouseman.^'^  On  the 
other  hand,  notice  to  the  consignee  is  unnecessary  where  he 
has  actual  knowledge  of  the  arrival  of  the  goods,!^  or  where 
the  address  of  the  consignee  is  unknown,  and  the  railroad 
company  has  failed  to  find  him  after  due  diligence  has  been 
used.^^ 

Sec.  710.  (§  375.)  Mode  or  place  of  delivery  may  be  estab- 
lished by  usage — Effect  of  usage  on  consignee's  right  to  notice 
of  arrival  of  goods. — Railroad  companies,  in  common  with  all 
carriers,  may  be  excused  from  a  strict  compliance  with  legal 
requirements,  in  the  manner  and  other  circumstances  of  deliv- 
ery, by  an  established  and  known  usage  of  their  own,  with  ref- 
erence to  which  the  contract  for  carriage  must  be  supposed  to 
have  been  entered  into.     As  where  goods  were  sent  to  a  way 

premises   at  the   terminus   of  the  Co.   70   Fed.   764;    Railroad  Co.   v. 

route,    and    no   time    is    stipulated  White,  8S  Ga.   805,    15   S.   B.   Rep. 

for  the  arrival  of  the  goods  or  for  802;    Thyll   v.  Railroad  Co.,  87  N. 

their   delivery,   the   duty   of   mak-  "V.    Supp.    345,   92   App.    Div.    513, 

ing    delivery    involves    either    the  modifying    84    N.    Y.    Supp.    175; 

allowance   to    the   consignee   of    a  Railway    Co.    v.    Kelly,    91    Tenn. 

reasonable   time   within   which   to  099,   20   S.  W.  Rep.   312,  17  L.  R. 

make    Inquiries    respecting    their  A.  691,  30  Am.  St.  Rep.  902;  s.  c. 

arrival,   or    else    the    duty   on   the  91  Tenn.  70S,  20  S.  W.  Rep.   314; 

i;art  of  the   carrier  of  giving  no-  Berry   v.   Railroad  Co.,  44  W.  Va. 

tice    of  arrival   to   the   consignee;  538,  30  S.  E.  Rep.  143,  67  Am.  St. 

and   in  either  case  the  allowance  Rep.  781. 

to  the  consignee  of  a  reasonable  18.  Pinney  v.  Railroad  Co.,  19 
time  and  opportunity  after  notice  Minn.  251;  Fenner  v.  Railroad 
of  the  arrival  of  the  goods  to  Co.,  44  N.  Y.  505;  Normile  v.  Rail- 
take  them  away.  Burr  v.  Express  way  Co.,  36  Wash.  21,  77  Pac. 
Co.,   71    N.   J.   L.  263,    58   Atl.  Rep.  Rep.  1087. 

GOO.      See    also.    Railroad    Co.    v.  19.  Kohn  v.  Packard,  3  La.  224, 
Ayres,    29    N.    J.    L.    393,    80    Am.  23   Am.   Dec.   455;    Pelton   v.   Rail- 
Dec.  215.  road  Co.,  54  N.  Y.  214;   Fenner  v. 
17.  Central  Trust  Co.  v.  Railway  Railroad   Co.,   44   N.   Y.   505. 
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station,  at  which  it  was  known  to  the  shipper  the  road  had  no 
warehouse,  but  had  long  been  in  the  habit  of  putting  off  the 
goods  upon  a  platform  for  consignees,  who  were  expected 
either  to  be  present  to  receive  them  or  to  come  for  them  im- 
mediately after  their  arrival,  and  it  was  shown  that  the  plain- 
tiff, who  had  sued  the  company  for  the  loss  of  his  goods,  put  off 
in  this  manner  and  without  notice  to  him,  had  frequently  re- 
ceived goods  delivered  in  this  way,  and  was  well  aware  of  the 
custom,  it  was  held  that  the  company  was  protected  from  lia- 
bility by  reason  of  the  usage,  the  loss  having  occurred  through 
the  delay  of  the  plaintiff  in  sending  for  the  goods;  and  the 
principle  of  the  cases  already  referred  to,  as  to  the  effect  of 
usage  in  controlling  the  manner  of  delivery  by  other  carriers,^^ 
was  said  to  be  equally  applicable  to  railroad  companies.^i 

So  a  well  known  and  established  usage  at  the  point  of  de- 
livery to  give,22  or  not  to  give,^"^  notice  to  the  consignee  of 
the  arrival  of  the  goods  is  valid  and  will  be  binding  in  the 
absence  of  a  provision  in  the  contract  of  shipment  to  the  con- 


20.  Ante,    §    666. 

21.  McMasters  v.  Railroad,  69 
Penn.  St.  374.  See  also,  as  to  suf- 
ficiency of  delivery  by  usage  or 
contract,  Pindell  v.  Railway  Co., 
34  Mo.  App.  675;  s.  c.  41  Mo.  App. 
84;  South,  etc.,  R.  Co.  v.  Wood, 
66  Ala.  167;  Dresbach  r.  Railroad 
Co.,  57  Cal.  462;  The  Mill  Boy,  4 
McCrary,  383;  Louisville,  etc.,  R. 
Co.  t'.  Gilmer,  89  Ala.  534;  Chalk 
V.  Railroad  Co.,  85  N.  C.  423; 
Stone  V.  Rice,  .58  Ala.  95. 

22.  Herf  &  Frerichs  Chemical 
Co.  V.  Railroad  Co.,  100  Mo.  App. 
164,  73  S.  W.  Rep.  346;  Bachant  i: 
Railroad  Co.,  187  Mass.  392,  73 
N.  E.  Rep.  642,  105  Am.  St.  Rep. 
408. 

In  order  to  show  the  existence 
of  a  custom  varying  the  Massa- 
chusetts rule  that  the  liability  of 
a  railway  company  ceases  upon 
the    arrival    of   goods   at   destina- 


tion and  their  deposit  by  the  car- 
rier in  a  place  of  safety,  by  rea- 
son of  the  railway  company  hav- 
ing observed  a  usage  of  notifying 
consignees  of  the  arrival  of  goods, 
it  must  be  affirmatively  shown 
that  such  usage  was  of  an  estab- 
lished and  general  nature  and  uni- 
form, and  that  the  notices  given 
in  pursuance  thereof  were  of  such 
a  character  as  to  indicate,  or  to 
reasonably  warrant  the  inference 
that  the  railroad  company  intend- 
ed to  remain  liable  as  a  common 
carrier  until  the  consignee  in 
each  instance  had  had  time  and 
opportunity  to  remove  his  goods 
from  the  custody  of  the  railway 
company.  Railway  Co.  v.  Pound, 
111   Ga.  6,  36   S.  E.  Rep.  312. 

23.  Gibson  v.  Culver,  17  Wend. 
305,  31  Am.  Dec.  297;  Railroad 
Co.  V.  Naive,  112  Tenn.  239,  79 
S.  W.  Rep.  124,  64  L.  R.  A.  443. 
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trary.  Thus  a  custom  at  the  point  of  delivery  not  to  give 
notice  on  the  Fourth  of  July  has  been  upheld.^* 

Sec.  711.  Bulky  freight  in  car  load  lots  must  ordinarily  be 
unloaded  by  party  entitled  to  it — Package  freight. — It  is  the 
uniform  rule  and  custom  in  this  country  for  bulky  freight  in 
car  load  lots  to  be  unloaded  by  the  party  entitled  to  it.  All, 
therefore,  that  can  be  required  of  the  railroad  company  is 
that  it  shall  place  the  cars  where  they  may  be  safely  and  con- 
veniently unloaded,  or  place  them  at  the  designated  place  if  a 
certain  place  has  been  named  in  the  contract  of  shipment,  and, 
if  notice  is  required  by  some  rule  of  law,  a  binding  usage,  or 
the  contract,  notify  the  party  entitled  to  the  freight  of  its 
action.  When  this  has  been  done,  it  is  held  in  those  states 
which  follow  the  Massachusetts  rule  that  the  relation  of  ware- 
houseman is  established  in  the  absence  of  any  controlling  usage 
or  contract  to  the  contrary.  But  in  those  states  which  follow 
the  New  Hampshire  and  New  York  rules,  the  relation  of  ware- 
houseman would  not  arise  until  after  the  lapse  of  a  reasonable 
time  in  which  to  remove  the  goods.^^ 

Small  or  package  freight,  however,  belonging  to  many  own- 
ers and  usually  carried  in  a  single  car  is  ordinarily  unloaded 
by  the  company  transporting  it,  and  an  owner  cannot  insist 

In    Allam    v.    Railroad    Co.,    183  Tenn.  239,   79   S.  W.  Rep.   124,  64 

Pa.    St.    174,    38    Atl.    Rep.    709,    39  L.  R.  A.  443. 

L.  R.  A.  535,  the  shipper  entered        25.  Kenny  v.   Railroad  Co.,    122 

into   a   special    contract   with   the  Ga.  365,  50  S.  E.  Rep.  132;  Gregg 

carrier  to  ship  his  goods  to  what  v-    Railroad    Co.,    147    111.    550,    35 

was   termed    a   "prepaid"    station,  N.   E.  Rep.   343,   37  Am.   St.   Rep. 

the    same    being   a    small    station  238;    Schumacher   v.  Railway  Co., 

where  the  business  of  the  carrier  207    111.    199,    69    N.    E.    Rep.    825, 

did  not  warrant  it  in  maintaining  affirming  108  111.  App.  520;    Rail- 

a  building   or   keeping   an   agent,  road  Co.  v.   Kendall,   72   111.   App. 

The  court  held  that  under  the  cir-  105;    Anchor  Mill  Co.  v.  Railroad 

cumstances  the  shipper  must  have  Co.,  102  Iowa,  262,  71  N.  W.  Rep. 

known   that   he   could   not   expect  255;  Railway  Co.  v.  Reyman,  

notice  from  the  carrier,  and  that  Ind.  ,  73  N.  E.  Rep.  587;  Mil- 
he  assumed  all  responsibility  for  ler  r.  Mansfield,  112  Mass.  260; 
the  goods  after  they  reached  their  Whitney  Mfg.  Co.  r.  Railroad  Co., 
destination.  38  S.  Car.  365,  17  S.  E.  Rep.  147, 

24.  Railroad    Co.    v.    Naive,    112  37  Am.   St.  Rep.  767. 
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on  the  company  utilizing  the  ear  as  a  warehouse  for  its  stor- 
age.26 

Sec.  712.     (§376.)     What  is  reasonable  time  for  removal. — 

What  length  of  time  will  be  considered  reasonable  for  the 
removal  of  the  goods,  at  the  expiration  of  which  the  carrier 
will  be  regarded  as  holding  them  as  warehouseman,  when  such 
reasonable  time  is  allowed  the  consignee,  it  is  said,  cannot  be 
determined  by  any  fixed  or  definite  rule,  but  must  depend  in 
a  great  measure  upon  the  circumstances  of  each  case.  When 
the  facts  are  agreed  upon  or  undisputed,  it  becomes  a  question 
to  be  determined  by  the  court  as  one  of  law;  but  where  they 
are  disputed  and  unsettled,  the  question  must  be  submitted  to 
a  jury.27 

Sec.  713.  (§  377.)  Situation  or  condition  of  consignee  im- 
material.— It  is  said,  however,  that  no  indulgence  will  be  given 
to  the  consignee  by  reason  of  the  circumstances  of  his  condition 
or  situation,  which  may  make  delay  in  the  removal  of  the  goods 
unavoidable  on  his  part;  nor  will  the  distance  at  which  he 
may  reside  or  have  his  place  of  business  from  the  place  of 
their  deposit  be  taken  into  consideration;  but  he  will  be  re- 
quired to  remove  them  with  the  same  expedition  as  though 

The  party  entitled  to  the  goods  v.    Railway    Co.,    207    111.    199,    69 

cannot   be    compelled    to   work  on  N.   E.   Rep.  825,  affirming   108  III. 

Sunday,    nor    is    he   bound    to    re-  App.    520;    Hipp   v.    Railway   Co., 

ceive    gaods    in    the    night    time.  50  S.  Car.  129,  27  S.  E.  Rep.  623. 
Railway  Co.  v.  Wichita  Wholesale        27.  Roth   v.   Railroad,   34   N.   Y. 


Grocery  Co.,  55  Kan.  525,  40  Pac.     548 

Rep.    899.  223 

Where  the  car  is  placed  upon  a     449 


Hedges  v.  Railroad,  49  id. 
Lemke  i\  Railroad,  39  Wis. 
Tallahassee    Falls    Mfg.    Co. 


spur  track  and   the  consignee  as-  i\   Railway    Co.,    128    Ala.    167,   29 

sumes  exclusive  dominion  over  it,  So.    Rep.    203,    citing    Hutch,    on 

the  fact  that  the  carrier  permits  Carr.;    Railway   Co.    v.   Nevill,   60 

the  goods  to  remain  upon  the  car  Ark.  375,  30  S.  W.  Rep.  425,  28  L. 

does    not   make    him    liable    as    a  R.   A.    80,    46   Am.    St.   Rep.    208; 

warehouseman      for      their      loss.  McMorrin    r.   Railway   Co.,    1   Ont. 

Vaughn   v.   Railroad   Co.,   R.  L.  R.  561,   1   Canadian  Ry.  Cases 

I.,  61  Atl.  Rep.  695.  217;   Welch  v.  Railroad  Co.,  68  N. 

26.  Kirk     v.     Railway     Co.,     59  H.    206,   44   Atl.   Rep.    304;    Beriy 

Minn.    161,    60    N.    W.    Rep.    1084,  v.    Railroad    Co.,    44    W.    Va.    538, 

50  Am.  St.  Rep.  397;   Schumacher  30  S.  E.  Rep.  143,  67  Am.  St.  Rep. 
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he  lived  in  the  vieiiiity  of  the  warehouse. ^^  In  other  words, 
the  time  within  whieli  the  consignee  is  required  to  remove  the 
goods  will  not  be  made  to  vary  with  his  distance,  convenience 
or  necessities,  but  only  such  time  will  be  allowed  as  would 
enable  him,  if  living  in  the  vicinity  of  the  place  of  delivery,  to 
remove  them  in  the  ordinary  course  and  in  the  usual  hours  of 
business.  He  must,  moreover,  proceed  to  remove  the  goods 
with  diligence  after  he  is  informed  of  their  arrival,  and  must 
provide  himself  with  ample  means  for  doing  so.  In  Hedges 
v.  The  Railroad,-^  goods  arrived  for  the  plaintiffs  early  in  the 
morning.  The}^  received  notice  of  the  fact  an  hour  or  two 
later  on  the  same  day,  and  gave  directions  to  their  carman  to 
go  for  and  bring  them  from  the  depot.  The  carman  brought 
away  one  load,  but  during  the  balance  of  the  day  carted  for 
the  plaintiffs  to  other  places  or  remained  idle.  No  other  direc- 
tions were  given  and  no  further  effort  was  made  to  remove 
the  goods.  During  the  following  night  the  goods  were  burned 
without  the  fault  of  the  defendant.  It  was  held  that  the  loss 
must  be  borne  by  the  plaintiffs,  the  defendant's  relation  to  the 
goods  having  become  changed  before  they  were  burned  by  the 
delay  of  the  plaintiffs  in  removing  them.  "The  plaintiffs  seek 
to  hold  the  defendant,"  say  the  court^  "to  a  strict  liability  as 
insurer  of  the  goods.  Asking  that  so  rigid  a  rule  be  applied 
to  the  defendant,  it  is  just  that  the  plaintiffs  in  turn  be  held  to 
prompt  and  diligent  action.  A  consignee  cannot,  after  he  has 
notice  of  the  arrival  for  him  of  property,  defer  taking  it  away 

781;    Burr   r.   Express   Co.,   71    N.  on    Carr. ;     Backhaus    v.    Railway 

J.   L.   2(i.?,    58  Atl.   Rep.   609.  Co.,    'J2    Wis.    39.J,    GO    N.    W.    Rep. 

28.  Moses  v.  Railroad,  32  N.  H.  400. 
523;  Wood  V.  Crocker,  18  Wis.  Where  the  owner  of  the  goods 
345;  Leavenworth,  etc.,  R.  R.  v.  prefers  to  leave  them  in  charge 
Maris,  IG  Kan.  333;  Derosia  v.  of  the  carrier  until  it  suits  his 
Railroad,  18  Minn.  133;  Lemke  v.  convenience  to  remove  them,  in- 
Railroad  Co.,  39  Wis.  449;  Rail-  stead  of  acting  promptly,  the  car- 
way  Co.  V.  Nevill,  60  Ark.  375,  28  rier  will  not  be  responsible  for 
L.  R.  A.  80,  30  S.  W.  Rep.  425,  their  loss  if  they  are  destroyed  by 
46  Am.  St.  Rep.  208,  citing  Hutch,  a  fire  not  caused  by  its  negli- 
on  Carr.;  Berry  v.  Railroad  Co.,  gence.  Stapleton  i:  Railway  Co., 
44  W.  Va.  53S,  30  S.  E.  Rep.  143,  133  Mich.  187,  94  N.  W.  Rep.  739. 
67  Am.  St.  Rep.  781,  citing  Hutch.  29.  49  N.  Y.  223. 
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while  he  tends  to  his  other  affairs.  He  may  not  thus  prolong 
the  time  during  which  the  carrier  shall  remain  liable  as  an  in- 
surer. That  would  be  to  make  the  carrier  a  mere  convenience 
for  the  consignee,  without  consideration  of  any  kind  to  the 
carrier,  and  yet  resting  under  a  great  risk.  So  much  time  as 
the  consignee,  after  notice,  gives  to  his  other  business,  to  the 
neglect  of  taking  charge  of  his  property  and  removing  it  from 
the  custody  of  the  carrier,  cannot  be  allowed  to  him  in  estimat- 
ing what  is  a  reasonable  time  for  him  in  which,  after  notice 
of  arrival,  to  take  delivery  of  his  goods.  He  is  not  to  be 
compelled  to  leave  all  other  business  to  take  his  goods  from 
the  hands  of  the  carrier.  He  may  attend  first  to  whatsoever 
demand  of  his  business  he  deems  the  most  urgent  or  the  most 
profitable;  but  he  cannot  do  this  at  the  hazard  and  expense 
of  the  carrier.  It  is  the  duty  of  the  carrier  to  give  notice  of 
arrival;  it  is  the  duty  of  the  consignee,  at  once,  and  with 
diligence,  to  act  upon  this  notice,  and  to  seek  delivery  and  to 
continue  until  delivery-  is  complete.  Either  may  neglect  this 
his  duty,  but  then  the  consequence  of  the  neglect  must  be 
borne  by  him." 

Sec.  714.  (§378.)  Liability  of  carrier  pending-  removal- 
Liable  as  warehouseman. — During  this  reasonable  time  the  lia- 
bility of  the  carrier  remains  unchanged;  but  so  soon  as  it  has 
elapsed  he  no  longer  stands  in  the  relation  of  carrier  to  the 
goods,  but  in  that  of  an  ordinary  bailee  for  hire.^    Though  an 

1.  Tarbell   v.   Shipping   Co.,   110  44  W.  Va.  538,  30  S.  E.  Rep.  143, 

N.   Y.    170;    National,   etc.,   Steam-  67    Am.    St.    Rep.    781;    Frank   v. 

ship  Co.  V.   Smart,   107   Penn.   St.  Railway  Co.,  57  Mo.  App.   181. 

492;   Kennedy  v.  Railroad  Co.,  74  A  statute   passed   for  the  bene- 

Ala.  430;   Goold  r.  Chapin,  20   N.  fit     and     protection     of     property 

Y.   259;    Alabama,   etc.,   R.   Co.   v.  holders  along  a  railroad's  right  of 

Kidd,  35  Ala.  209;   Liverpool,  etc.,  way,  and  in  which  the  liability  of 

Ins.   Co.   V.  McNeill,   89   Fed.   131,  the  railroad  for  damage  by  fire  is 

32  C.   C.   A.   173;    Railroad   Co.  v.  made    absolute,     does    not    cover 

Berry,  116   Ga.   19,  42   S.   E.  Rep.  goods   of   a   consignee   in   its   pos- 

371,   citing  Hutch,   on  Carr.;   Mil-  session   which   have   not   been   re- 

ler   V.    Railroad    Co.,    88    Ga    563,  moved   within   a  reasonable   time. 

15  S.  E.  Rep.  316,  18  L.  R.  A.  323,  Welch  v.   Railroad   Co.,    68    N.   H. 

30  Am.  St.  Rep.  170,  citing  Hutch.  206,   44   Atl.   Rep.    304. 
on  Carr.;   Berry   v.  Railroad  Co., 
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involuntary  he  is  not  a  gratuitous  bailee.  He  has  the  right  to 
charge  for  the  storage  and  keeping  of  the  goods  as  ware- 
houseman, for  whatever  length  of  time  they  may  remain  in 
his  custody  after  the  reasonable  opportunity  has  been  afforded 
to  the  owner  to  remove  them,  in  addition  to  his  compensation 
for  their  carriage.^  The  custody  and  protection  of  the  goods, 
in  his  new  character  as  warehouseman,  is  a  distinct  service 
from  that  of  their  transportation,  which  entitles  him  to  addi- 
tional compensation,  in  consideration  for  which  he  continues 
liable  for  their  safe  keeping  as  the  hired  bailee  of  the  owner.^ 
As  such  bailee  he  is  bound  to  take  ordinary  care  of  the  goods, 
and  if  he  suffers  them  to  be  damaged  or  lost^  for  want  of  such 
ordinary  care,  or  by  his  failure  to  keep  them  in  a  safe  and 
suitable  place,  or  to  store  them  properly,  he  will  be  liable.^ 


2.  White  r.  Humphrey,  11  Q.  B. 
43;  Cairns  i'.  Robins,  $  M.  &  W. 
258;  Schumacher  v.  Railway  Co., 
207  in.  199,  69  N.  E.  Rep.  825, 
affirming  108  111.  App.  520. 

3.  Cairns  v.  Robins,  supra; 
Hardman  v.  Railroad  Co.,  83  Fed. 
88,  27  C.  C.  A.  407,  39  L.  R.  A. 
300,  48  U.    S.   App.   570. 

4.  Tarbell  v.  Shipping  Co.,  110 
N.  Y.  170,  and  cases  cited  supra; 
Aaronson  v.  Railroad  Co.,  52  N.  Y. 
Supp.  95,  23  Misc.  Rep.  666;  Wal- 
ker V.  Eikleberry,  7  Okl.  599,  54 
Pac.  Rep.  553;  Railroad  Co.  v. 
Lannum,  71   111.  App.   84. 

If  a  railroad  fails  to  exercise  a 
reasonable  supervision  over  the 
storage  of  articles  in  its  depot  by 
third  persons,  and  a  drayman 
leaves  a  carboy  of  sulphuric  acid 
there  through  which  an  explosion 
occurs,  the  railroad  will  be  liable 
for  the  loss  of  goods  held  by  it  as 
"warehouseman  pending  removal. 
Farmers'  Loan  &  Trust  Co.  v.  Ore- 
gon Ry.  &  Xav.  Co.,  73  Fed.  1003. 

A     railroad     company     holding 


property  in  its  warehouse  as  a 
bailee  for  hire  allowed  a  car 
marked  "Powder,"  which  was  in 
fact  empty,  but  locked,  to  be 
placed  in  close  proximity  there- 
to. The  warehouse  caught  fire 
and  the  property  was  destroyed 
solely  because  the  firemen  were 
prevented,  through  reasonable 
fear  of  the  powder  car,  from  ex- 
tinguishing the  fire.  The  circuit 
court  of  appeals  for  the  ninth  cir- 
cuit held  the  railroad  company 
liable  saying  that  the  fire  com- 
pany acted,  as  it  had  the  right  to 
do,  upon  appearances,  and  that 
while  it  was  not  shown  that  the 
defendant  actually  put  the  powder 
label  on  the  car,  it  had  the  con- 
trol of  the  car  and  permitted  it 
to  remain  so  labelled  on  its  track 
by  the  side  of  its  warehouse  and 
thus  represented  to  every  one  that 
it  did  contain  powder.  Hardman 
V.  Railroad  Co.,  83  Fed.  88,  27 
C.  C.  A.  407,  48  U.  S.  App.  570, 
39  L.  R.  A.  300. 
But  the  fact  that  the  goods  in  a 
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If  the  consignee  refuse  to  take  the  goods,  the  carrier  will  be- 
come bailee  for  the  consignor  or  owner,  whoever  he  may  be, 
under  the  same  terms  as  to  liability.^  And  when  he  has  once 
become  the  bailee  of  the  goods  in  the  character  of  warehouse- 
man, his  liability  in  that  character  will  continue  as  long  as  the 
goods  remain  in  his  custody.^ 

Sec.  715.  (§378a.)  Carrier  must  furnish  reasonable  oppor- 
tunity and  facilities  for  getting  goods. — So  the  carrier  must 
furnish  to  the  consignee  reasonable  opportunities  and  facilities 
for  procuring  the  goods  which  are  to  be  delivered  to  him.  This 
duty  includes,  of  course,  reasonable  access  to  the  depot,  station 
or  warehouse,  and  reasonable  opportunity  and  facilities  for 
getting  away  the  goods."  So  if  the  consignee  is  bound  to  un- 
load the  goods  himself  from  the  car,  it  is  the  duty  of  the  carrier 
to  place  the  car  where  it  can  be  unloaded  with  a  reasonable 
degree  of  convenience,*  and  to  furnish  the  consignee  with  safe 
and  proper  facilities  for  the  purpose.^  And  if  the  goods  consist 
of  live  stock,  such  as  cattle^  it  is  the  duty  of  the  carrier  to 
provide  inclosed  lots  or  yards  in  or  through  which  the  stock 
may  be  delivered  to  the  consignee.^" 

warehouse     are     damaged     by     a  Railway   Co.,   72   Iowa,   535;    East 

flood   of  extraordinary  extent  and  Tennessee  R.  Co.  v.  Hunt,  15  Lea, 

rapidity  of  rise  does  not  show  that  261. 

the  carrier  who  stored  them  there  8.  Independence     Mills     Co.     v. 

was  guilty  of  want  of  reasonable  Railway  Co.,  supra. 

and  ordinary  care.     Gregg. «;.  Rail-  It  is  a  question  for  the  jury  in 

road    Co.,    147   111.    550,    35   N.    E.  the  light  of  the  surrounding  cir- 

Rep.   343,   37   Am.   St.  Rep.   238.  cumstances  whether   or   not  when 

Where  the  carrier  has  no  depot  the  car  has  been  placed  in  a  posi- 

or  warehouse  at  the  place  of  des-  tion  to  be  unloaded  the  consignee 

tination   for   the   storage   of   such  has  the  right  to  presume  that  the 

freight  as  corn,  it  may  be  ware-  car    has    been    delivered    to    him. 

housed    in*  the    cars    on   the   side  Brown  r.  Railroad,  133  Mich.  371, 

tracks.     Gratiot,  etc.,  Co.  v.  Rail-  94  N.  W.  Rep.   1050. 

road  Co.,  — —  111.  ,  77  N.  E.         9.  Frasier  v.  Railway  Co.,   

Rep.    675.  S.  Car.  ,  52  S.  E.  Rep.  964. 

5.  Weed  v.  Barney,  45  N.  Y.  344.  10.  Reynolds     v.     Railway     Co., 

6.  Brown  v.   Railway,    54   N.   H.     Wash.  ,  82  Pac.  Rep.  161, 

535;   Cairns  v.  Robins,  8  M.  &  W.  citing  Covington   Stock  Yards  Co. 

258;    Mitchell   v.   Railway   Co.,    10  v.  Keith,  139  U.  S.  128,  11  Sup.  Ct. 

L.  R.  Q.  B.  256.  461,   35  L.   Ed.   73. 

7.  Independence     Mills     Co.     v. 


§  716.]  DELIVERY   BY   EXPRESS   COilPANIES.  801 


rV.     DELIVERY  BY  EXPRESS  COMPANIES. 

Sec.  716.  (§  379.)  Express  companies  required  to  make  per- 
sonal delivery. — Express  companies  may  be  said  to  owe  their 
origin  to  this  modification  of  the  law  in  regard  to  the  delivery 
of  goods  in  favor  of  water  carriers  and  railway  companies.  De- 
positing in  warehouses,  whether  with  or  without  notice  to  the 
consignee  or  owner,  with  the  requirement  that  he  should  call 
for  them,  was  found  to  be  unsuitable  for  the  carriage  of  small 
and  valuable  parcels,  as  well  as  troublesome  to  the  consignee. 
To  avoid  this  inconvenience,  as  well  as  to  secure  greater  safety 
and  dispatch  in  the  transportation  and  delivery  of  valuable 
packages,  carriers  who  undertook  to  make  delivery  to  the  con- 
signee personally,  although  their  lines  of  travel  might  be 
identical  with  those  of  the  water  carrier  and  the  railroad  car- 
rier, and  even  though  they  might  employ  the  vehicles  of  these 
carriers  to  effect  the  transportation,  became  necessary.  This 
necessity  was  supplied  by  what  are  known  in  this  country  as 
express  companies,  which  undertake  to  carry  goods  of  that 
class,  and  to  make  a  personal  delivery  of  them  to  the  con- 
signee; and  to  this  public  profession  they  are  held  by  the  law 
with  great  strictness.^  ^ 

Sec.  717.  Personal  delivery  excused  at  small  stations — 
Establishment  of  limits  in  a  city  beyond  which  company  will 

11.  Baldwin  v.  American  Ex-  Oreg.  49;  Bullard  v.  Express  Co., 
press  Co.,  23  111.  197;  American  107  Mich.  695,  65  N.  W.  Rep.  551, 
Union  Express  Co.  v.  Wolf,  79  id.  citing  Hutchinson  on  Carr. 
430;  American  U.  Express  Co.  v.  In  Indiana,  this  duty  of  express 
Schier,  55  id.  140;  Marshall  v.  companies  to  make  personal  de- 
American  Express  Co.,  7  Wis.  1;  livery  is  made  obligatory  by  stat- 
SuUivan  v.  Thompson,  99  Mass.  ute  under  compulsion  of  a  penal- 
259;  Packard  v.  Earle,  113  id.  ty.  That  the  statute  is  not  in- 
280;  Witbeck  v.  Holland,  45  N.  Y.  valid  as  an  attempt  to  regulate 
13;  55  Barb.  443;  Southern  Ex-  interstate  commerce,  and  that  it 
press  Co.  v.  Armstead,  50  Ala.  is  not  complied  with  by  a  per- 
350;  American  Express  Co.  v.  sonal  delivery  to  the  consignee  at 
Robinson,  72  Penn.  St.  274;  Union  the  local  office,  see  United  States 
Exp.  Co.  V.  Ohleman,  92  Penn.  St.  Express  Co.  r.  State,  164  Ind.  196, 
323;  Bennett  v.  Express  Co.,  12  73  N.  E.  Rep.  101. 
51 
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not  go  to  make  delivery. — Their  right,  however,  to  dispense 
with  the  requirement  of  a  delivery  to  the  consignee  personally, 
and  to  change  the  character  in  which  they  hold  the  goods  from 
that  of  carriers  to  warehousemen,  by  giving  notice  to  the  con- 
signee, and  allowing  reasonable  time  to  call  for  them^  at  unim- 
portant way-stations  of  the  railways  upon  which  they  transport 
goods,  has  been  recognized  in  some  of  the  cases.  But  it  is  said 
that  this  privilege  will  be  confined  to  the  delivery  of  goods  by 
them  at  places  at  which  their  business  is  so  small  as  not  to 
justify  the  employment  of  messengers  or  delivery  agents  or 
wagons,  that  it  must  be  in  conformity  with  a  usage  in  reference 
to  which  it  must  be  supposed  the  parties  contracted,  and  that 
prompt  notice  must  be  given.^^ 

So  it  is  held  that  an  express  company  may,  so  long  as  the 
public  have  notice  of  the  custom,  and  so  long  as  the  company 
acts  in  good  faith  and  with  regard  to  the  public  requirements, 
establish  limits  in  a  city  beyond  which  its  agents  cannot  be 
required  to  go  to  make  delivery;  and  a  person  dealing  with 
the  company  with  knowledge  that  such  limits  exist  cannot 
compel  the  company  to  go  beyond  them  to  make  a  delivery  to 
him.i^ 

Sec.  718.  (§  381.)  How  far  usage  may  affect  duty.— Wheth- 
er the  usage  and  custom  of  such  companies  can  be  relied  upon 

12.  Baldwin  v.  Express  Co.,  su-  in  a  small  village  when  a  postal 

pra;     American    Express     Co.     v.  card    notice    is    sent    out   on    Sat- 

Schier,  supra;  Gulliver  v.  Adams  urday  afternoon  and  no  one  calls 

Express  Co.,   38   111.   503;    Haslam  for  the  package  by  7:30  p.  m.  on 

V.    Adams    Express    Co.,    6    Bosw.  the    following    Monday.       Laporte 

235;    Express   Co.    v.   Holland,   109  v.    Express    Co.,    48    N.    Y.    Supp. 

Ala.    362,    19    So.    Rep.    66,    citing  292,   23    App.   Div.    267. 
Hutch,  on  Carr.  In   a  country   village   the  same 

Where   the   goods   have   arrived  degree   of    security,    either    as    to 

and    notice    has    been    given,    but  fire    or    burglary,    cannot    be    re- 

the  consignee  neglects  to  take  the  quired     of    an    express    company 

same    within    a    reasonable    time,  when  acting  as  a  warehouseman, 

the  express   company  will  not  be  as  in  larger  cities,  where  greater 

liable  where  the  goods  have  been  facilities    for    warehousing    exist, 

stolen   without  its   fault.   Express  Laporte   v.   Express   Co..   supra. 
Co.  V.  Holland,  supra.  13-  Bullard  v.   Express  Co.,   107 

A  reasonable  opportunity  is  given  Mich.  695,  65  N.  W.  Rep.  551. 
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by  them  as  an  excuse  for  omitting  a  delivery  personally  to  the 
consignee,  under  particular  circumstances  and  in  certain  cases, 
to  the  same  extent  as  by  other  carriers,  is  not  well  settled.  The 
cases  show  that  the  courts  are  somewhat  adverse  to  making 
exceptions  in  their  favor  as  to  this  duty  upon  that  ground, 
though  they  have  been  sometimes  allowed  to  rely  upon  it. 
Where  delivery  was  made  to  the  clerk  of  a  government  bakery 
of  an  ordinary  package,  consigned  to  one  of  the  employees,  by 
an  express  company,  it  was  held  that  the  carrier  was  justified 
by  the  usage  and  custom  in  such  cases  in  making  the  delivery 
in  this  manner.  But  it  was  afterwards  decided  by  the  same 
court  that  a  delivery  by  such  a  carrier  to  a  station  agent  or 
switchman  of  the  railroad  at  a  way-station,  where  the  amount 
of  business  done  by  the  carrier  was  very  small,  and  where  no 
messenger  had  ever  been  employed  by  it,  could  not  be  defended 
upon  the  ground  of  the  usage  of  the  company,  and  of  all  other 
express  carriers,  so  to  deliver  the  goods  and  notify  the  con- 
signee. It"  was  said  that  such  usage  was  local  in  its  application 
and  character,  and  confined  to  this  station,  and  that  unless  it 
was  shown  that  the  plaintiff  knew  of  the  custom  when  he  made 
the  contract,  he  could  not  be  held  bound  by  it ;  and  the  latter 
case  was  held  to  be  clearly  distinguishable  from  the  former.^  ^ 
And  where  an  express  carrier  put  off  a  package  upon  the  plat- 
form of  a  station  at  which  it  had  no  messenger  or  agent,  and 
no  warehouse,  and  only  carried  the  package  at  the  solicitation 
of  the  plaintiff's  agent,  who  knew  these  facts,  to  a  consignee 
who  had  before  received  goods,  delivered  at  the  same  station 
in  the  same  manner,  it  was  held  that  it  could  not  rely  upon 
usage  as  a  defense,  when  sued  for  the  loss  of  the  package. 

Sec.  719.  (§  382.)  Same  subject.— It  has  been  held  that  a 
custom  of  an  express  carrier  to  deliver  to  the  president  of  a 
college,  packages  sent  to  the  students,  might  be  relied  upon  as 
a  justification  of  such  a  delivery  in  a  suit  for  a  loss.^^  And  a 
usage  in  delivering  packages  to  a  bank  after  banking  hours 

14.  Sullivan    v.     Thompson,    99         15.  Southern     Express     Co.     v. 
Mass.   259;    Packard   i;.  Earle,   113    Everett,  37  Ga.  688. 
Mass.  280.  In  Aldrich  Car  Seal  Mfg.  Co.  v. 
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has  also  been  considered  available  for  the  defense  of  the  express 
company  when  it  was  sued  for  the  loss  of  the  packages,  after 
its  tender  and  refusal,  because  not  offered  within  such  hours 
and  in  the  absence  of  the  cashier  of  the  banlv,  because,  it  was 
said,  if  it  had  been  the  habit  of  the  bank  to  receive  such  pack- 
ages from  the  carrier  on  its  arrival,  it  was  very  proper  for  the 
jury  to  consider  it  in  reference  to  the  question  whether  the 
package  was  tendered  at  a  reasonable  time.^"  But  where  the 
express  carrier  undertook  to  deliver  a  heavy  box  for  the  plain- 
tiff, who  lived  in  the  fourth  story  of  a  building,  by  placing  it 
within  the  outside  door  of  the  building  at  the  foot  of  the 
stairs,  and  notifying  a  boy  whom  he  found  in  the  office,  the 


Express  Co.,  117  Mich.  32,  75  N. 
W.  Rep.  94,  the  plaintiff,  desiring 
to  submit  bids  for  furnishing  car 
seals  to  the  United  States  govern- 
ment, inclosed  its  bid  with  sam- 
ples of  the  seals  addressed,  "Hon. 
J.  G.  Carlisle,  Secretary  United 
States  Treas.  Dept,  Washington, 
D.  C,"  and  delivered  the  package 
to  the  defendant  express  company 
to  deliver  at  the  treasury  depart- 
ment before  2  p.  m.  July  1st.  The 
package  arrived  at  Washington 
July  1st,  and  was  delivered  by  the 
express  company's  driver  at  1:25 
p.  m.  July  1st  to  one  C.  E.  Vick- 
ery,  an  employe  in  the  treasury 
department  who  had  charge  of  all 
the  store  supplies  in  the  treasury 
department,  and  a  receipt  was 
taken  therefor.  The  package  did 
not  reach  the  department  of  the 
treasury  where  those  bids  would 
be  received  until  3:07  p.  m.  In 
an  action  by  the  plaintiff  against 
the  express  company  for  alleged 
failure  to  deliver  the  package  at 
the  United  States  treasury  depart- 
ment before  2  p.  m.  July  1st,  the 
question  of  the  sufficiency  of  the 
delivery  arose.     The  court  in  its 


opinion  said:  "There  was  no  re- 
quest or  direction  on  the  part  of 
the  plaintiff  to  deliver  the  pack- 
age directly  to  the  secretary  of 
the  treasury,  or  to  any  one  of  its 
numerous  departments.  It  is  con- 
clusively proven  that  it  was  de- 
livered at  the  treasury  depart- 
ment at  the  customary  place  for 
such  packages  to  be  delivered,  in 
the  absence  of  express  directions 
to  the  contrary,  three  quarters  of 
an  hour  before  the  time  that  the 
bids  were  to  be  opened  and  exam- 
ined. If  there  was  any  fault  any- 
where it  was  attributable  to  the 
treasury  department  at  Washing- 
ton  The  company  dis- 
charged its  full  duty  in  delivering 
the  package  at  the  usual  place  in 
the  treasury  department.  It  did 
not  agree  or  assume  to  deliver  it 
to  the  appointment  division  which 
had  charge  of  these  contracts  and 
bids  or  to  the  secretary  in  per- 
son." A  verdict  directed  for  the 
defendant   was    sustained. 

16.  Marshall  v.  The  American 
Express  Co.,  7  Wis.  1.  See  also, 
Stimson  v.  Jackson,  58  N.  H.  138. 
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plaintiff  not  beinij:  in,  and  attempted  to  jr.stify  such  delivery, 
■when  sued  for  its  loss,  upon  the  ground  of  usage,  his  defense 
was  held  to  be  unavailable,  especially  as  the  usage  was  not  con- 
clusively proven,  and  it  was  said  that  the  law  was  exceedingly 
jealous  of  any  innovation  upon  the  responsibility  of  carriers, 
and  that  the  express  business,  most  of  all,  required  that  even 
the  most  uniform  and  constant  dereliction  of  duty,  however 
successful,  should  not  enable  express  carriers  to  evade  liability 
for  a  lost  package  committed  to  their  care,  by  getting  up  a 
usage.i^ 

V.    VARIOUS  LXCIDENTS  OF  DELIVERY. 

Sec.  720.  (v^SSS.)  Whether  carrier  bound  to  make  a  per- 
sonal delivery,  must  give  notice  of  a  refusal  of  the  goods  by  the 
consignee. — It  has  been  frequently  determined  that  if  the  ex- 
j)ress  carrier  tender  the  goods  to  the  consignee,  and  they  are 
refused,  the  carrier  will  from  that  time  hold  them  in  the  char- 
acter of  warehouseman ;  and  if  he  store  them  safely  with  some 
third  person,  it  would  seem  that  his  liability  is  completely  at  an 
end.  Whether,  in  the  case  of  such  refusal,  and  warehousing,  it 
becomes  his  further  duty  to  notify  the  consignor,  is  a  question 
upon  which  the  cases  are  in  conflict.  It  has  been  said  that 
there  is  no  rule  of  law  which  requires  the  carrier  to  give  such 
notice  in  ordinary  cases ;  that  the  liability  for  a  failure  to  give 
it  could  only  arise  where  such  failure  would  be  evidence  of 
gross  negligence  in  discharge  of  the  duty  to  protect  the  prop- 
erty in  his  custody,  and  that  the  fact  that  the  property  was 
liable  to  depreciate  in  value  by  the  fluctuation  of  the  market 
l)rice  will  not  take  the  case  .out  of  the  general  rule.  This  was 
held  in  a  case  the  facts  of  which  were,  that  the  express  car- 
rier had  carried  the  goods  to  destination,  and,  having  offered 
them  to  the  consignee,  who  refused  to  pay  for  and  take  them, 
had  stored  them,  without  giving  notice  to  the  consignor.  They 
remained  in  store  for  nearly  a  month,  during  which  time,  as 
was  claimed  by  the  consignor,  he  was  ignorant  of  the  fact  that 

17.  Haslam    v.    Adams    Express     Co.,  6  Bosw.  235. 
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they  had  been  refused,  and  the  goods  depreciated  greatly  in 
market  value.  This  being  the  view  taken  of  the  law  upon 
the  subject,  it  was  held  that  the  plaintiff  could  not  recover  ;is 
and  the  decision  in  this  case,  upon  the  question  of  the  obliga- 
tion of  the  carrier  to  give  notice  to  the  consignor,  under  such 
circumstances,  seems  to  be  supported  by  a  number  of  cases.^^ 

Sec.  721.  (§384.)  Same  subject— Who  to  be  deemed  the 
owner. — But  the  better  opinion  would  seem  to  be  that  the  car- 
rier would  be  bound  to  presume,  from  such  refusal,  that  the 
consignor  was  still  the  owner  of  the  goods^  and  that,  to  relieve 
himself  from  his  responsibility  as  carrier,  it  would  be  necessary 
for  him  to  store  them,  either  in  his  own  warehouse  or  with 
some  responsible  warehouseman,  and  give  notice  of  the  fact  to 
such  consignor  or  owner.  If,  however,  the  consignee  be  the 
owner,  the  notice  of  the  storing  of  the  goods,  if  they  are  not 
retained  by  the  carrier  in  his  own  warehouse,  should  be  given 
to  him,  so  that  he  may  know  where  to  call  for  them  if  he  should 
so  wish.2o  Accordingly,  where  goods  were  intrusted  to  an  ex- 
press carrier,  with  instructions  to  collect  the  price  of  them  upon 
delivery,  it  was  held  to  be  liable  for  their  loss  by  depreciation 
in  value,  the  goods  having  been  kept  by  the  carrier  at  the 
place  of  destination,  without  notice  to  the  consignor,  for  nearly 
a  month  after  they  had  been  tendered  to  the  consignee,  and 
not  taken  by  him,  because  he  was  not  then  prepared  to  pay 

18.  Bremer  v.  The  Southern  Ex-  party,  notify  the  shipper  or  owner 
press  Co.,   6   Cold.    356.  of    such    refusal,    and    hold    them 

19.  Mayell  v.  Potter,  2  Johns,  for  a  reasonable  time  subject  to 
Cas.  371;  Fisk  v.  Newton,  1  Denio,  further  orders.  But  if  the  shipper 
45;  Fenner  v.  Railroad,  44  N.  Y.  be  the  owner  and  consignee,  no 
505;  Zinn  v.  Steamboat  Co.,  49  id.  such  duty  is  imposed  on  the  car- 
442;  Neal  v.  Railroad,  8  Jones  rier.  The  refusal  of  the  owner 
(Law),  482.  to    accept    the    goods    under    such 

20.  The  Eddy,  5  Wall.  481;  The  circumstances  constitutes  an 
Green,  etc.,  Nav.  Co.  v.  Marshall,  abandonment  of  the  goods,  and 
48   Ind.   596.  the     owner     will     thereafter     be 

The  ordinary  duty  of  a  carrier  estopped   from  asserting  that  the 

when  the  consignee  refuses  to  re-  carrier       has       converted      them, 

ceive  the  goods  shipped  is  to  store  Beedy  v.   Pacey,   22  Wash.  94,  60 

them  either  in  his  own  warehouse  Pac.   Rep.    56. 
or  that  of  some  responsible  third 
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for  them,  although  he  had  several  times  promised  to  call  and 
pay  for  them.^i  But  the  carrier  will  not  be  required  to  give 
notice  to  the  consignor  that  the  consignee  refuses  to  accept 
the  goods  where  such  notice  has  been  given  by  the  consignee.^^ 

Sec.  722.  (§385.)  Same  subject — How  when  goods  are  not 
to  be  delivered  until  paid  for. — But  it  has  been  held  that  if  the 
carrier  is  instructed  not  to  deliver  the  goods  until  they  are  paid 
for,  and  the  consignee,  instead  of  refusing  to  take  them,  prom- 
ises to  pay  for  and  take  them  within  a  few  days,  and  requests 
the  carrier  to  keep  them  for  him  until  he  is  ready  to  pay  for 
them,  the  carrier  becomes  a  warehouseman  of  the  goods ;  and  if 
they  are  destroyed  while  so  held,  without  any  fault  or  negli- 
gence of  his,  he  will  not  be  liable,  although  he  has  given  no 
notice  of  the  fact  to  the  consignor.  The  custom  of  carriers, 
however,  in  San  Francisco,  which  was  the  place  of  delivery,  in 
extending  the  time  for  the  reception  of  goods,  and  the  distance 
and  the  length  of  time  which  would  have  been  required  to 
communicate  notice  to  the  consignor,  who  resided  in  the  city 
of  New  York,  were  considered  as  having  an  important  bearing 
in  the  case.^^ 

Sec.  723.  (§386.)  Same  subject — How  when  consignee  ab- 
sent or  not  found. — The  effect  will  be  the  same  upon  the  liabil- 
ity of  the  carrier  if  the  consignee  be  absent,  or  after  reasonable 
diligence  cannot  be  found.  It  is  the  duty  of  the  consignee  to 
be  on  hand  and  ready  to  receive  the  goods.  He  cannot  absent 
himself,  and  thus  put  it  out  of  the  power  of  the  carrier  to  make 
a  delivery  to  him,  and  hold  him  during  his  absence  to  the  ex- 
traordinary care  of  the  goods  required  of  the  carrier.  If, 
therefore,  he  be  absent  when  the  carrier  is  ready  to  deliver 

21.  American,   etc.,   Express   Co.  receive     the     goods.     Fishman     v. 

V.  Wolf,  79   111.   430.   See  also,  Ex-  Piatt.   90    N.   Y.   Supp.   354. 
press  Co.  v.  Wettstein,  28  111.  App.         22.  Manhattan  Rubber  Shoe  Co. 

9^-  V.    Railroad    Co.,    41    N.    Y.    Supp. 

In    no   event,   however,   can   the  83,  9  App.  Div.  172. 
carrier  be  held  liable  for  conver-        23.  Weed    v.    Barney,    45    N.    Y. 

sion  because  he  delays  an  unrea-  344.  See  also.  Levy  v.  Weir,  77  N.  ■ 

sonable   time   in    giving  notice   of  Y.  Supp.  917,  38  Misc.  Rep.  361. 
the    refusal    of    the    consignee    to 
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the  goods,  and  has  left  no  agent  known  to  the  carrier  to  whom 
delivery  can  be  made  for  him,  or  to  whom  notice  can  be  given 
of  their  arrival,  the  carrier  becomes  at  once  a  mere  warehouse- 
man of  the  goods.2^ 

Sec.  724.  (§387.)  Same  subject. — In  such  cases,  as  well  as 
when  the  consignee  has  refused  to  take  the  goods,  if  the  carrier 
know  that  they  still  belong  to  the  consignor,  from  being  so  in- 
formed or  from  any  circumstance  which  should  bring  the  fact 
to  his  knowledge,  as,  for  instance,  if  he  is  instructed  not  to 
deliver  the  goods  until  the  price  is  paid,  or  other  terms  com- 
plied with,  he  should,  upon  being  unable  to  find  the  consignee, 
after  reasonable  efforts  to  do  so,  oi"  upon  ascertaining  his  ab- 
sence, give  notice  to  the  consignor  or  other  owner,  if  he  is 
known.  The  carrier,  however,  has  always  the  right  to  presume 
that  the  goods  belong  to  the  consignee  unless  he  is  otherwise 
informedj  or  is  bound  to  infer  otherwise  from  the  circum- 
stances. And  if,  in  the  absence  of  such  information  or  circum- 
stances, he  store  the  goods  for  the  absent  or  unknown  con- 
signee, without  notice  to  the  consignor,  it  would  seem  that  he 
ought  not  to  be  held  liable  for  any  loss  which  may  arise  from 
its  not  being  given.  For  any  delivery  which  discharges  the 
carrier,  as  between  himself  and  the  consignee,  is  good  as 
against  the  consignor,  unless  the  carrier  is  advised  that  the 
goods  still  belong  to  the  latter. ^^ 

Sec.  725.  (§388.)  Same  subject — Duty  arises  only  when 
bound  to  make  personal  delivery  or  to  give  notice  of  arrival. — 
The  duty  to  give  notice  to  the  consignor  or  owner  of  the  goods, 
in  case  of  their  refusal  by  the  consignee,  or  when  he  is  absent 
or  cannot  be  foimd,  can  arise  only  when  the  carrier  is  required 
to  make  a  personal  delivery  or  to  give  notice  to  the  consignee 
of  their  arrival.     It  has  no  application,  therefore,  to  railroad 

24.  Adams   Express   Co.   v.   Dar-     Freeman  v.  Railroad  Co.,  Mo. 

nell,  31  Ind.  20;   Marshall  v.  Am.     App.  ,  93  S.  W.  Rep.  302,  cit- 

Bx.   Co.,   7   Wis.   1;    Clendaniel   v.  ing  Hutch,  on  Carr. 

Tuckerman,  17  Barb.  184;  Roth  v.  25.  Sweet   v.   Barney,    23   N.   Y. 

Railroad,  34   N.  Y.  548;   Alabama,  335. 
etc.,  R.  R.  V.  Kidd,  35  Ala.  209; 
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companies,  when  they  are  only  required  to  deposit  the  goods  in 
their  Avarehouses  to  await  the  call  of  the  consignee,  without 
notice  to  him,  which,  as  we  have  seen,  is  all  that  is  generally 
required  of  such  companies.  Their  whole  duty  as  carriers  is 
performed  as  soon  as  this  is  done^  and  the  failure  as  ware- 
housemen to  give  such  notice  would  not  be  such  negligence  as 
to  make  them  liable  in  that  character  for  any  loss  which  might 
be  thereby  occasioned.-*^  It  is  also  said  that  when  the  duty 
devolves  upon  the  carrier  to  give  such  notice  to  the  consignor, 
and  the  attempt  is  made  to  hold  him  liable  for  the  failure  to 
perform  it,  it  must  appear,  before  he  will  be  made  liable,  that 
the  loss  for  which  the  claim  is  made  upon  him  was  the  conse- 
quence of  his  omission  to  give  the  notice.  If  the  loss  be  at- 
tributable to  a  cause  which  had  no  connection  with  notice  to 
the  owner  and  which  such  notice  would  not  have  prevented, 
it  is  evident  that  the  carrier  should  not  be  held  liable  for  his 
failure  to  give  it.-' 

Sec.  726.  (§  389.)  The  duty  of  the  carrier  as  to  C.  0.  D. 
goods. — Goods  are  frequently  sent,  especially  by  the  express 
carrier,  with  instructions  not  to  deliver  them  until  they  are 
paid  for.2«   In  such  cases,  it  is  understood  that  the  payment  of 

26.  Merchants',  etc.,  Co.  v.  Hal-  packages,  and  the  attempt  is  made 
lock,    64    111.    2S4.  to    hold    the    carrier    as    upon    a 

27.  Weed  v.  Barney,  45  N.  Y.  contract  growing  out  of  such  a 
344.  symbolic  mark,  must  be  explained 

28.  Goods  accompanied  with  by  evidence.  Courts  will  not  take 
such  instructions  to  the  carrier  judicial  notice  of  their  meaning, 
have  obtained  the  name,  in  com-  In  the  case  of  The  American  Ex- 
mercial  parlance,  of  C.  O.  D.  press  Co.  r.  Lesem,  39  111.  312,  the 
goods,  or  are  said  to  be  sent  C.  following  remarks  were  made  by 
O.  D.,  because  they  are  usually  Breese,  J.,  upon  their  meaning 
marked  with  those  letters.  They  and  effect:  "It  is  proper  here  to 
mean  simply  "collect  on  delivery,"  discuss  the  nature  and  import  of 
and  the  acceptance  of  goods  thus  the  letters  C.  O.  D.,  as  placed  on' 
marked  by  the  carrier  generally  the  receipt  and  on  the  box  by  the 
imports  an  undertaking  on  his  express  company.  Do  they 
part  that  he  will  not  deliver  to  amount  to  a  contract?  And,  if 
the  consignee  until  the  collection  so,  what  is  the  extent  of  it?  What 
is  made.  The  meaning  of  the  let-  are  the  liabilities  assumed  by  the 
ters,  when  they  are  indorsed  upon  company,  and  how  can  they  dis- 
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the  price  and  the  delivery  of  tlie  goods  are  to  be  concurrent 
acts.  The  carrier  who  accepts  the  goods  with  such  instruc- 
tions undertakes  that  they  shall  not  be  delivered  unless  the 
condition  of  paj^ment  be  complied  with,  and  becomes  the  agent 
of  the  shipper  of  the  goods  to  receive  such  payment.  He 
therefore  undertakes,  in  addition  to  his  duties  as  carrier,  to 
collect  for  the  consignor  the  price  of  his  goods.^o  This  no  car- 
rier can  be  compelled  to  do  unless  it  be  a  customary  part  of 
his  business,  or  unless  he  has,  in  some  way,  held  himself  out  to 
the  public  as  willing  to  undertake  such  service ;  and  then,  upon 
the  principle  that  every  man  who  engages  in  a  public  employ- 
ment shall  be  required  to  act  in  that  employment  according  to 
his  public  professions,  he  might  be  obliged  to  accept  goods 
upon  such  terms  from  all  who  offered  them. 

Sec.  727.  (§390.)  Same  subject — ^Must  conform  to  instruc- 
tions— Wrongful  delivery  ratified. — However  this  may  be, 
when  the  goods  are  so  received,  the  carrier  is  held  to  a  strict 
compliance  with  such  instructions,  and  if  the  goods  are  deliv- 
ered without  an  exaction  from  the  consignee  of  the  amount 
which  the  carrier  is  instructed  to  collect,  he  becomes  liable  to 

charge  them?  These  are  interest-  signers;  and  this  is  the  experience 
ing  questions  to  the  whole  busi-  of  the  whole  business  community 
ness  community,  and  deserve  care-  employing  such  an  agency.  The 
ful  and  full  investigation,  the  letters  are  the  initials,  and  so  un- 
more  especially  after  the  effort  derstood,  of  the  words  'collect  on 
made  by  this  company  to  deprive  delivery;'  and  this  undertaking 
them  of  any  force  or  meaning,  by  those  letters  the  appellants  as- 
The  counsel  treats  them  as  an  sumed,  and  they  must  be  held  to  a 
enigma  not  legally  explainable,  strict  performance  thereof." 
We  are  inclined  to  think  that  if  29.  In  United  States  Exp.  Co.  v. 
an  express  company  or  other  com-  Keefer,  59  Ind.  263,  it  is  said: 
mon  carrier  resort  to  enigmas  in  "Where  the  goods  are  marked  'C. 
the  conduct  of  their  business,  they  O.  D.,'  the  contract  of  the  common 
shall  not  alone  be  permitted  to  carrier,  in  connection  therewith, 
afford  the  solutions.  Their  agent  is  not  only  for  the  safe  carriage 
testifies  that  the  letters  mean  that  and  delivery  of  the  goods  to  the 
the  express  company  was  to  col-  consignee,  but  he  further  con- 
lect  of  the  consignees,  on  deliv-  tracts  with  the  consignor  that  he 
ery,  the  amount  due  from  him  and  will  'collect  on  delivery'  and  re- 
marked on  the  package,  and  to  turn  to  the  consignor  the  charges 
return    such    amount   to   the   con-  on  said  goods." 
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the  consignor  for  it.  Delivery  under  sucli  circumstances,  with- 
out requiring  such  payment,  has  been  said  to  be  as  much  a 
conversion,  though  to  the  right  person,  as  if  it  had  been  made 
to  the  wrong  person.^*^  It  is  the  surrender  by  the  carrier  of  a 
security  for  the  debt,  not  only  without  authority,  but  contrary 
to  the  instructions  of  the  consignor  and"  his  own  contract.^^ 
The  wrongful  delivery  ma}',  however,  be  ratified  by  the  con- 
signor, and  if  ratified  the  carrier  will  be  released.^2 

Sec.  728.  (§391.)  Same  subject — Duty  to  require  payment 
is  based  on  contract. — The  obligation  to  require  payment  for 
the  goods,  as  a  condition  of  their  delivery,  does  not  arise  from 
the  implied  duty  of  the  carrier.  It  must  rest  upon  contract, 
either  express  or  implied  from  the  circumstances.^^  No  doubt, 
if  goods,  so  marked  as  to  clearly  indicate  that  it  was  the  inten- 
tion of  the  consignor  that  they  should  not  be  delivered  with- 
out payment  of  their  price,  be  delivered  to  a  carrier  who  had 
made  such  collections  a  part  of  his  customary  business,  and 
especially  if  he  had  been  in  the  habit  of  carrying  goods  for  the 
same  consignor  upon  the  same  terms,  it  would  be  held  as  ob- 
ligatory upon  him  to  deliver  only  when  such  payment  was 
made.3-*  And  such  contract  may  be  verbal,  and  need  not  be 
incorporated  in  the  carrier's  receipt.^^  But  if  goods  so  marked 
be  delivered  to  a  carrier  who  never  undertook  to  carry  and 
deliver  upon  such  terms,  no  contract  to  do  so  in  the  particular 
instance  would  arise  or  be  implied.  This  was  decided  where 
a  box,  so  marked,  was  sent  by  a  railroad  company  as  carrier, 
and  it  was  shown  that,  although  the  road  accepted  the  box,  it 
had  not  only  not  been  its  custom  to  collect  from  the  consignee, 
but  that  it  had  never  done   so.     And   although   the   box  so 

30.  Murray  v.  Warner,  55  N.  H.  collection.  The  taking  of  the 
5-16.  check   was   held   ratified   by   such 

31.  Meyer    v.    Lemcke,    31    Ind.     acceptance. 

208;  Feiber  v.  District  Tel.  Co.,  3  33.  Fowler  v.  Railway  Co.,  98 
X.   Y.    Suppl.   116.  Mo.  App.   210,   71   S.  W.  Rep.   1077, 

32.  Rathbun    r.    Steamboat    Co.,     citing  Hutch,  on  Carr. 

76    N.    Y.    376.     In   this   case   the  34.  American     Express     Co.     v. 

carrier  took  a  check  in  payment,  Lesem,  39  111.  312. 

but   the    check    was    accepted    by  35.  The    Union,    etc.,    R.    R.    v. 

the  consignor,  who  sent  it  on  for  Riegel,  73  Penn.  St.  72. 
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marked  was  directed  to  the  care  of  the  consignee,  and  was  de- 
livered by  the  company  directly  to  the  latter,  upon  his  calling 
for  it,  without  collecting  the  charges  marked  upon  it,  the  road 
was  held  not  liable  for  the  loss  by  this  failure  to  pay  the  con- 
signor his  charges.^''  So  where  a  package  was  delivered  to  the 
carrier,  with  an  accompanying  bill  upon  which  was  indorsed 
the  words  "please  collect,"  it  was  held  that  they  amounted 
only  to  a  request  to  the  carrier,  and  that  his  acceptance  of 
them  did  not  create  a  contract  not  to  deliver  unless  the  price 
was  paid. 

Sec.  729.  (v5  392.)  Same  subject — Duty  to  give  consignee 
an  opportunity  to  pay. — When  the  carrier  receives  goods  with 
such  instructions,  and  carries  them  to  their  destination,  if  the 
consignee  is  not  ready  to  pay  for  them  immediately  upon  their 
being  tendered  to  him,  he  must  retain  them  a  reasonable  time 
to  enable  the  consignee  to  obtain  the  means  to  do  so.  And 
if  the  carrier  return  them  immediately  upon  a  tender  of  them 
to  the  consignee,  who  declines  to  pay  for  and  take  them,  be- 
cause he  is  not  then  prepared  to  do  so,  but  desires  to  be  allowed 
a  reasonable  time  in  which  to  prepare  himself  to  call  for  them, 
he  will  be  liable  to  an  action  for  damages  by  the  consignee. 
And  this  will  be  so  whether  the  charges  demanded  are  for 
freight  upon  the  goods  or  for  their  price.^^  Though  after  such 
tender,  no  matter  for  what  reason  the  consignee  defers  such 

36.  Chicago,  etc.,  R.  R.  v.  Mer-  tiff's  servant,  who  took  a  receipt 

rill,  48  111.  425.     In  this  case,  as  in    turn.      The     receipt    nowhere 

well  as  in  those   previously  cited  showed  the  mark  "C.  O.  D."     The 

in    reference    to    instructions    to  servant  took  the  receipt  home  and 

collect   on   delivery,    the    box  was  laid  it  away.     Before  the  plaintiff 

marked    "C.    O.    D.,"    the    well-un-  saw  it,  the  package  had  been  de- 

derstood   abbreviation,   and   mean-  livered.     The  court  held  that  the 

ing  of  course  the  same  thing  as  sender    was    charged    with    notice 

the  words  in  full.  of  the  contents  of  the  receipt,  and 

In    Smith    v.    Express    Co.,    104  the  giving  and  receiving  of  such 

Ala.   387,  16  So.  Rep.   62,  instruc-  receipt   operated   as   a   refusal   by 

tions    were    written    on    a    small  the   carrier  to   send   the  goods  C. 

piece  of  paper  (name  of  consignee,  O.  D. 

"C.    O.    D.,"    "$86.7.')").    The   pack-  37.  The    Great    Western    Ry.    v. 

age  and  note  of  instructions  was  Crouch,  3  H.  &  N.  183. 
delivered  to  the  carrier  by  plain- 
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payment  and  acceptance,  the  carrier  will  hold  the  goods  in  the 
character  of  warehouseman.^^  Nor  is  a  carrier  who  is  bound 
to  make  a  personal  delivery  required  to  offer  the  goods  more 
than  once,  no  matter  what  may  be  the  excuse  for  not  taking 
them.^'-'  But  if  the  consignee  peremptorily  refuse  them,  the 
carrier  would  of  course  be  justified  in  returning  them  immedi- 
ately to  the  consignor.  He  is  not  under  any  obligation  to  do 
so,  however,  in  any  event,  until  he  is  so  instructed.  He  may 
give  notice  to  the  consignor  of  their  refusal,  and  aw^ait  his  in- 
structions in  regard  to  them.^'^ 

Sec.  730.  (392a.)  Same  subject — Right  to  recover  goods 
delivered  without  payment. — Where  goods  have  been  sent  for- 
ward upon  the  condition  that  they  shall  be  paid  for  upon  de- 
livery, and  they  are  procured  by  the  consignee  w'ithout  pay- 
ment, either  through  the  artifice  of  the  consignee  or  the  negli- 
gence of  the  carrier,  they  may  undoubtedly  be  recovered  by 
the  consignor  or  by  the  carrier  acting  promptly  and  before  the 
rights  of  a  bona  fide  holder  have  intervened;  but  where,  by  the 
negligence  of  the  carrier,  goods  contracted  to  be  sold  to  the 
consignee  upon  payment  on  delivery  have  been  delivered  to 
the  consignee  without  payment  and  he  has  sold  them  to  one 
who  purchased  them  in  good  faith  for  value  and  without 
notice,  neither  the  consignor  nor  the  carrier  can  recover  them 
from  such  bona  fide  purchaser.^i 

Sec.  731.  (i:;392b.)  Same  subject — Liability  of  carrier  for 
return  of  money. — It  would  appear  from  the  authorities,  though 
the  question  seems  never  to.  have  been  directly  decided,  that 
when  the  money  is  received  for  the  goods,  which  have  been 

38.  Hasse  v.  Express  Co.,  94  If  the  consignee  refuses  to  ac- 
Mich.  133,  53  N.  W.  Rep.  918,  34  cept  the  goods,  and  the  shipper  on 
Am.  St.  Rep.  328,  citing  Hutch,  notice  thereof  directs  the  carrier 
on  Carr.  to  hold  them  until  called  for,  the 

39.  Storr  v.  Crowley,  McClel.  &  carrier  is  liable  to  the  consignor 
Y.  129;  Marshall  r.  The  American  only  as  a  warehouseman.  Byrne 
Exp.  Co.,  7  Wis.   1.  r.   Fargo,   73   N.   Y.   Supp    943,   36 

40.  See  Adams  Exp.  Co.   r.  Mc-  Misc.  543. 

Connell,  27  Kan.  238;  Railway  Co.        41.  Norfolk,  etc..  Railroad  Co.  t\ 
V.  Heilprin,  95   111.  App.   402,  cit-     Barnes,  104  N.  C.  25. 
ing  Hutch,  on  Carr. 
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sent  with  the  understanding  that  the  carrier  is  to  collect  for 
them  and  bring  back  the  money,  he  becomes  responsible  for  its 
return  to  the  consignor  as  a  common  carrier  as  soon  as  he  has 
received  it,  whether  he  receives  any  distinct  compensation  for 
carrying  it  or  not.'*^ 


42.  Kemp  v.  Coughtry,  11  Johns. 
107,  was  a  case  in  which  the  car- 
rier was  directed  to  sell  the  goods 
and  bring  back  the  money.  In 
this  case  it  was  said  that  "it  can 
make  no  difference  whether  the 
return  cargo  is  in  money  or  goods. 
A  person  may  be  a  common  car- 
rier of  money  as  well  as  of  other 
property.  Although  no  commission 
or  distinct  compensation  was  to 
to  be  received  upon  the  money, 
yet,  according  to  the  evidence,  it 
appears  to  be  a  part  of  the  duty 
attached  to  the  employment,  and 
in  the  usual  and  ordinary  course 
of  the  business  when  the  cargo 
is  sold  for  cash.  The  freight  of 
the  cargo  is  compensation  for  the 
whole;  it  is  one  entire  concern." 
So  where  the  contract  of  the  car- 
rier is  that  persons  sending  grain 
over  the  route  are  to  have  the 
empty  bags  returned  without 
charge  for  freight,  it  is  not  to  be 
deemed  a  gratuitous  bailment  of 
the  empty  bags,  so  as  to  exempt 
the  carrier  from  liability  for  their 
loss.  The  consideration  paid  for 
the  carriage  of  the  full  bags  will 
be  considered  as  compensation, 
both  for  the  transportation  of  the 
full  bags  and  the  return  of  the 
empty  ones.  Pierce  i?.  The  Mil- 
waukee, etc.,  R.  R.,  23  Wis.  387. 
That  empty  packages  are  returned 
free  of  charge  is  one  of  the  in- 
ducements held  out  to  the  public 
to  send  full  packages  by  the  car- 
rier.     Aldridge    v.    The    Railway 


Company,  15  Com.  B.  (N.  S.)  582. 
In  both  these  cases  the  carriers 
were  held  liable  as  such  for  the 
loss  of  the  empties  whilst  being 
returned  by  them. 

The  principle  upon  which  Kemp 
V.  Coughtry  was  decided  was  ap- 
proved in  Harrington  v.  McShane, 
2  Watts,  443;  Taylor  v.  Wells,  3 
id.  65,  and  Emery  v.  Hersey,  -^ 
Greenl.  407.  In  the  first-named 
case  the  owners  of  a  steamboat, 
which  ran  upon  the  Ohio  river, 
took  produce  to  be  carried  and 
sold  by  them  for  a  certain  freight, 
and  were  bringing  back  in  the 
same  vessel  the  money  for  which 
it  had  sold,  when  the  vessel  and 
money  were  accidentally  destroyed 
by  fire,  which  was  exactly  the 
same  case  as  Kemp  v.  Coughtry, 
except  that  in  the  latter  case  the 
money  was  lost  by  robbery.  The 
owners  of  the  boat  were  held  lia- 
ble for  the  money  as  carriers. 
"The  question  of  the  defendants' 
responsibility  in  the  present  case," 
said  Sergeant,  J.,  "depends  on  the 
character  in  which  they  held  this 
money  when  the  loss  occurred.  If 
they  were  merely  factors  they  are 
not  responsible;  if  they  were  mere 
carriers  the  reverse  must  be  the 
case.  Had  the  flour  been  lost  on 
the  descending  voyage  by  a  simi- 
lar accident  there  could  be  no 
doubt  whatever  of  the  defendants' 
liability;  they  were  certainly 
transporting  it  in  the  character  of 
carriers.     On  their  arrival  at  the 
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Sec.  732.  In  the  absence  of  express  authority  agent  of  car- 
rier cannot  guaranty  price  of  goods. — In  the  case  of  the  agent 
of  a  railroad  company  it  has  been  held  that  he  has  no  authority 
to  guaranty  the  payment  to  the  shipper  of  the  price  of  the 
goods  shipped,  and  the  railroad  company,  in  the  absence  of 
any  express  authority  to  its  agent  to  enter  into  such  a  promise, 
is  not  liable  on  the  agent's  undertaking.     Whether  or  not  the 


port  of  destination  and  landing 
the  flour  there,  this  character 
ceased  and  the  duty  of  factor 
commenced.  When  the  flour  was 
sold  and  the  specific  money,  the 
proceeds  of  the  sale,  separated 
from  other  moneys  in  the  defend- 
ants' hands  and  set  apart  for  the 
plaintiffs,  was  on  its  return  to 
them  by  the  same  boat,  the  char- 
acter of  carrier  re-attached."  The 
other  cases  cited  were  substantial- 
ly the  same  and  were  decided  in 
the  same  way. 

The  question  as  to  the  charac- 
ter in  which  the  carrier  holds  the 
money  which  he  has  collected  on 
C.  O.  D.  consignments,  in  the  per- 
formance of  his  duty  to  return  it 
^0  the  former  owner  of  the  goods, 
has  several  times  arisen  in  courts 
of  admiralty,  in  proceedings  to  en- 
force its  collection  as  a  maritime 
lien  upon  the  vessel,  and  the 
claim  has  been  allowed,  which 
could  have  been  done  only  upon 
the  ground  that  the  money  was 
held  by  the  owners  of  the  vessel 
for  return  to  the  owner  in  the 
character  of  carriers.  This  was 
the  opinion  of  Hill,  J.,  in  Zollin- 
ger V.  The  Steamer  Emma,  re- 
ported in  Vol.  Ill,  Central  Law 
Journal,  p.  285.  This  question  in 
the  case  was  disposed  of  by  him 
in  the  following  language: 

"The  next  and  last  exception 
offered  by  the  mortgagee  is  as  to 


the  liability  of  the  vessel  in  rem 
upon  what  are  styled  C.  O.  D. 
bills,  that  is,  where  the  master  of 
the  vessel  contracted  to  deliver 
goods  to  the  consignees  to  whom 
they  had  been  sold,  and  collect 
and  bring  back  the  price  thereof 
to  the  shipper.  There  can  be  no 
doubt  of  the  liability  of  the  ves- 
sel for  the  safe  transportation  and 
delivery  of  the  goods  upon  these 
contracts.  The  more  difiicult 
question  is  as  to  the  liability  of 
the  vessel  for  the  failure  of  the 
master  to  return  the  money  re- 
ceived to  the  shipper.  It  is,  I  be- 
lieve, a  settled  rule,  that  where  a 
cargo  of  goods  is  delivered  to  a 
vessel  upon  a  contract  that  the 
master  shall  convey  them  to  some 
market,  and  there  sell  them  for 
account  of  owner,  until  he  makes 
a  sale  and  delivers  the  goods  he 
is  acting  as  the  master  of  the 
vessel,  and  not  as  the  agent  of  the 
shipper;  but  that  after  he  sells 
and  receives  the  money,  he  is 
agent  of  the  shipper,  and  conse- 
quently that  for  any  breach  of 
contract  of  affreightment  the  ves- 
sel is  liable,  but  for  any  default 
in  payment  of  the  money  to  the 
shipper  the  master  is  personally 
liable  only. 

"But  there  is  a  marked  distinc- 
tion between  such  a  case  and  one 
in  which  the  consignor  has  al- 
ready sold   the  goods  to  the  cou- 
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company  would  be  liable  if  it  received  some  of  the  benefits  and 
profits  of  the  transaction  was  not  determined.^ 

Sec.  733.  (§393.)  The  consignee's  right  to  inspect  the 
goods. — The  consignee  is  entitled  to  an  opportunity  to  inspect 
the  goods,  and  this  opportunity  the  carrier  is  bound  to  afford 
him,  even  though  he  may  have  instructions  not  to  deliver  them 
until  they  are  paid  for.^  The  carrier  may  even  permit  the  con- 
signee, upon  depositing  with  him  the  charges  upon  the  goods, 
to  take  them  away,  with  the  understanding  that,  in  case  they 
do  not  answer  to  the  quality  of  the  goods  ordered  by  him,  he 
may  return  them  and  take  back  his  money.  This  was  the  case 
where  the  consignee  had  ordered  a  coat  of  a  certain  descrip- 
tion and  paid  the  price  to  the  carrier,  upon  condition  that  if 
upon  examination  it  should  prove  unsatisfactory  he  might  re- 
turn it  and  receive  back  his  mone}^  In  an  action  against  the 
carrier  by  the  consignor,  it  was  held  that  the  carrier  had  done 
only  what  by  law  he  was  required  to  do,  in  giving  the  con- 
signee an  opportunity  to  examine  the  coat,  and  that  therefore 
he  was  not  liable.^  So,  if  the  consignor  attempt  to  practice 
a  fraud  upon  the  consignee,  the  carrier  may  return  him  his 
money,  even  without  any  agreement  or  understanding  that  he 

signee    upon    an    agreement    that  deliver    any     other    character    of 

money  is  to  be  paid  upon  delivery  freight. 

of   the   goods.     In   such   case   the  "The  immense  commercial  busi- 

contract    is    entirely    one    of    af-  ness   now  transacted   in  this   way 

freightment.       The     master     con-  can  only  be  protected  by  this  rule, 

tracts  for  a  certain  sum  to  be  paid  v/hich  can  be  applied  without  in- 

as  freight  to  transport  the  goods  fringing     upon     any     established 

to  the  consignee  and  transport  the  principle     of     admiralty,     and     is 

money    delivered    to    him    by    the  fully  sustained  in  the  case  of  The 

consignee   back   to   the   consignor,  Hardy,   decided  by  Judge  Nelson, 

or,    if    the    money    is    not    placed  1  Dill.  460.     The  claims  so  far  as 

upon  the  vessel  by  the  consignee,  proved  must  therefore  be  allowed 

to    re-transport    the    goods    them-  as  liens  upon  the  vessel." 

selves  to  the  shipper.     The  duties  1.  Weikle    r.     Railway    Co.,     64 

assumed    are    entirely    those    of    a  Minn.  296,  66  N.  W.  Rep.  963. 

common    carrier,    and    a    common  2.  Brand  v.  Weir,  57  N.  Y.  Supp. 

carrier    is    as    much    liable    for    a  7:U,    27    Misc.    212,    citing    Hutch, 

failure    to    transport    and    deliver  on    Carr. ;    Sloan    v.    Railway   Co., 

money  received  by  him  for  trans-  126  N.  Car.  487,  36  S.  B.  Rep.  21. 

portation  as  he  is  for  a  failure  to  3.  Lyons  v.  Hill,  46  N.  H,  49. 
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shall  do  so.  As  where  the  consignee  was  induced  by  fraudu- 
lent representations  that  he  had  become  the  lucky  drawer  of 
valuable  prizes  in  a  lottery  to  order  them  to  be  sent  to  liim, 
and  a  package  was  accordingly  sent  to  him,  with  instructions 
to  the  carrier  to  collect  a  certain  amount  of  money  from  him 
before  delivery,  on  the  pretense  that  this  was  the  amount  of 
discoimt  to  which  the  lottery  was  entitled,  and  when  the  pack- 
age was  opened  it  was  found  to  contain  nothing  but  waste 
paper,  it  was  held  that  the  carrier  was  right  in  returning  hini 
his  money.^ 

Sec.  734.  Same  subject — Consignee's  right  to  return  dam- 
aged goods. — By  demanding  or  requesting  payment  for  goods 
sent  C.  0.  D.,  the  carrier  affirms  by  implication  that  he  has 
no  notice  of  facts  which  exonerate  the  consignee  from  receiv- 
ing the  goods  or  making  payment  for  them.  But  if  the  carrier 
has  knowledge  that  the  goods  have  been  damaged  in  transit, 
and  he  fails  to  inform  the  consignee  of  that  fact,  the  consignee 
will  be  entitled  to  return  the  goods  to  the  carrier  within  a 
reasonable  time  after  the  discovery  of  such  damage  and  re- 
cover back  what  he  has  paid;  and  what  will  be  considered 
a  reasonable  time  will  be  a  question  for  the  jury.  The  carrier, 
however,  will  have  the  right  to  be  reinstated  in  his  lien,  but 
he  cannot  escape  repayment  to  the  consignee  on  the  ground 
that  he  has  paid  the  money  over  to  the  consignor,  unless  it 
appear  that  notice  of  the  damage  was  not  given  him  within 
a  reasonable  time.^ 

Sec.  735.  (§394.)  The  consignee's  right  to  change  the 
place  of  delivery — Consignee  presumed  to  be  the  owner. — It 
has  been  shown  in  the  last  chapter*^  that  the  owner  of  the  goods 
may  at  any  time  change  his  instructions  to  the  carrier  as  to 
their  destination,  and  may,  if  he  chooses,  countermand  his  pre- 
vious orders  in  regard  to  them;  and  this  he  may  do  at  any 
time  during  the  transit.  But  the  consignee  is  the  presumptive 
owner,  and  unless  the  carrier  is  advised  that  the  consignor  has 

4.  Herrick  v.  Gallagher,  60  Mass.  328,  65  N.  E.  Rep.  375,  59 
Barb.   566.  L.  R.  A.   731. 

5.  Hardy    v.    Express    Co.,    lS;i        6.  Ante,  §  660. 
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uot  parted  with  his  title,  and  that  it  is  to  vest  in  the  consignee 
only  upon  the  performance  of  certain  conditions,  as,  for  in- 
stance, the  payment  of  their  price,  a  delivery  at  any  place  ap- 
pointed by  the  consignee  will  discharge  the  carrier  from  his 
liability,  even  though  it  should  not  be  the  place  appointed  by 
the  consignor.  Thus,  the  plaintiff  having  sold  wheat  by  sample, 
to  be  delivered  to  the  purchaser  at  his  mill,  sent  it  by  the  de- 
fendants' railway.  On  the  arrival  of  the  wheat  at  a  station, 
two  miles  from  the  mill,  the  defendants  kept  it  there  under  in- 
structions given  to  them  by  the  consignee  that  wheat  arriving 
for  him  at  that  station  should  not  be  forwarded  to  the  mill 
without  his  written  order.  The  consignee  examined  the  wheat 
at  the  station,  but  refused  to  accept  it,  and  while  it  remained 
there  it  became  deteriorated  in  quality  and  value.  It  was  held 
that  the  consignor  could  not  recover  the  loss  from  the  defend- 
ants, as  the  non-delivery  was  by  order  of  the  consignee.'^ 

Sec.  736.  (§395.)  Same  subject — Consignee  cannot  change 
destination  when  known  to  be  mere  agent. — But  where  the  car- 
rier is  informed  that  the  goods  belong  to  another,  and  that  the 
consignee  is  merely  his  agent,  he  will  be  liable  to  such  owner 

7.  The  London  etc.  Railway  v.  signor.  The  goods  are  intended 
Bartlett  7  H.  &  N.  400.  to  reach  the  consignee,  and  pro- 
Pollock,  C.  B.  said  in  substance:  vided  they  reach  him  to  his  sat- 
"It  is,  I  think,  quite  clear  that  the  isfaction  it  is  immaterial  where 
consignee  of  goods  may  receive  that  place  may  be,  and  the  con- 
the  goods  at  any  stage  of  the  signor  cares  very  little  whether  it 
journey;  and  I  think  that,  if  the  be  at  one  place  or  another.  The 
consignor  directs  the  goods  to  be  obvious  meaning  of  the  contract 
delivered  at  a  particular  place,  it  is  to  deliver  to  the  consignee  at 
is  no  contract  to  deliver  the  goods  the  place  mentioned,  unless  the 
at  that  place  and  not  elsewhere,  consignee  chooses,  and  the  carrier 
The  contract  is  to  deliver  the  is  willing,  that  they  should  be 
goods  there,  unless  the  consignee  delivered  somewhere  else." 
shall  require  them  to  be  delivered  See  also.  Railway  Co.  v.  Fran- 
at  some  other  place."  Bramwell,  kel  Bros.,  (Can.)  33  S.  C.  R.  115, 
B.:  "I  think  it  would  probably  2  Canadian  Ry.  Cases,  155;  Ex- 
create  a  laugh  anywhere  except  press  Co.  v.  Williams,  99  Ga.  482, 
in  a  court  of  law  if  it  was  said  27  S.  E.  Rep.  743,  citing  Hutch, 
that  a  carrier  could  not  deliver  on  Carr. ;  Tebbs  r.  Railway  Co., 
to  the  consignee  short  of  the  par-  20  Ind.  App.  192,  50  N.  E.  486. 
ticular  place  specified  by  the  con- 


§736.]  VARIOUS  INCIDENTS  OF  DELIVERY,  819 

if,  after  the  goods  are  once  delivered  to  him  for  shipment,  con- 
signed to  the  agent  at  a  particular  destination,  he  permits 
such  agent  to  take  back  the  goods  or  delivers  them  to  another 
upon  his  order  at  the  place  of  shipment,  or  at  any  other  place 
than  the  one  to  which  they  are  consigned.  This  was  the 
.question  and  it  was  so  decided  m  the  case  of  The  Southern  Ex- 
press Company  v.  Dickson.^  There  the  agent  of  the  plaintiff 
had  delivered  the  goods  to  the  company  to  be  carried,  con- 
signed to  himself  at  destination,  at  the  same  time  informing 
the  company's  agents  that  they  belonged  to  the  plaintiff,  and 
that  he  was  acting  merely  in  the  capacity  of  agent.  After 
the  company  had  received  the  goods  and  given  its  receipt  for 
them  to  the  agent,  and  before  they  were  started  upon  their 
journey,  the  company,  upon  the  order  of  the  agent  and  with- 
out the  authority  of  the  owner,  delivered  them  to  another 
person.  The  plaintiff  thereupon  sued  the  company  for  a  con- 
version. ''In  the  case  before  us,"  said  the  court,  "the  proof 
was  given,  and  the  jury  found  that  the  goods  did  not  belong 
to  the  consignees,  but  were  the  property  of  the  shipper,  and 
that  this  was  known  to  the  carrier.  The  question  is,  rather, 
where  it  is  known  that  the  goods  are  the  property  of  the  ship- 
per and  have  been  shipped  by  him  for  delivery  to  the  con- 
signees as  his  agents  at  a  distant  place,  can  the  carrier  deliver 
the  goods  to  such  consignees  or  to  their  order  at  another 
place,  or  without  starting  them  on  their  journey?  We  think 
the  rule  is  that,  where  the  consignor  is  known  to  the  carrier 
to  be  the  owner,  the  carrier  must  be  understood  to  contract 
with  him  only,  for  his  interest,  upon  such  terms  as  he  dictates 
in  regard  to  the  delivery,  and  that  the  consignees  are  to  be 
regarded  simply  as  agents  selected  b}^  him  to  receive  the 
goods  at  a  place  indicated.  Where  he  is  an  agent  merely,  the 
rule  is  different. "» 

8.  94  U.  S.  549,  belonging    to    White,    and,    inclos- 

9.  "This  is  illustrated,"  contin-  ing  them  in  a  package  directed  to 
ued  the  court,  "by  the  case  of  White  at  Terre  Haute,  Ind.,  sent 
Thompson  v.  Fargo,  49  N.  Y.  188.  the  package  from  Decatur,  in  the 
Thompson  had,  as  the  agent  of  same  state,  by  the  express  corn- 
White,    collected    certain    moneys  pany.       Various     attempts     were 
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Sec.  737.  (§395a.)  Same  subject — Change  cannot  be  made 
after  transportation  completed. — So  it  is  said  that  any  change 
in  the  destination  must  be  made  while  the  goods  are  in  transitu, 
and  that  it  cannot  be  required  after  the  goods  have  reached 


made  to  deliver  the  package  to 
White,  but  he  could  not  be  found; 
and  Thompson,  the  shipper,  at 
length  demanded  the  return  to 
him  of  the  package,  and,  on  re- 
fusal, brought  an  action  to  recover 
its  value.  The  court  of  appeals  of 
New  York  held  that  if  the  case 
had  been  one  of  a  sale  by  the 
consignor,  with  no  directions 
from  the  consignee  how  to  ship 
the  goods,  the  former,  as  the  title 
would  remain  in  him,  might 
maintain  an  action,  but  not  when 
he  was  the  mere  agent,  having  no 
interest  in  the  property,  but  act- 
ing pursuant  to  the  orders  of  the 
owner  in  shipping  it;  that  a  de- 
livery to  him  would  be  no  defense 
to  an  action  by  the  owner.  The 
case  of  Duff  v.  Budd,  3  Brod.  &  B. 
177,  holds  the  same  rule.  The  nu- 
merous cases  cited  by  the  plain- 
tiff in  error,  to  the  effect  that  any 
delivery  to  the  consignee  which  is 
good  as  between  him  and  the  car- 
rier is  good  against  the  consignor, 
are  cases  where  the  carrier  has  no 
notice  of  the  ownership  of  the 
property  other  than  that  implied 
from  the  relation  of  the  parties  to 
each  other  as  consignor  and  con- 
signee. This  gives  to  the  con- 
signee the  implied  ownership  of 
the  property,  and  hence  justifies 
the  carrier  in  taking  his  direc- 
tion as  to  the  manner  of  deliv- 
ery. In  addition  to  those  authori- 
ties, reference  may  be  had  to 
Sweet  V.  Barney,  23  N.  Y.  335, 
where  a  bank  in  the  interior  of 
New  York  sent  by  express  a  pack- 


age of  money  directed  to  'The 
People's  Bank,  173  Canal  street,  , 
New  York.'  The  package  was  de- 
livered to  an  agent  of  the  Peo- 
ple's Bank  at  the  office  of  the 
express  company,  and  was  stolen 
from  such  agent.  The  bank  in 
the  interior  brought  its  action 
against  the  express  company,  and 
the  question  was  whether  the  ex- 
press company  was  authorized  to 
deliver  the  package  at  any  other 
place  than  173  Canal  street.  The 
court  held  that,  as  there  was  no 
notice  to  the  express  company 
that  the  money  was  not  the  prop- 
erty of  the  People's  Bank  in  the 
city  of  New  York,  nor  any  cir- 
cumstances to  weaken  the  pre- 
sumption that  the  money  belonged 
to  that  bank,  any  delivery  that 
was  good  as  to  that  bank  dis- 
charged the  carrier.  Of  the  char- 
acter mentioned  is  the  case  of  the 
London  &  Northwestern  Railway 
Co.  V.  Bartlett,  7  H.  &  N.  400, 
which  is  much  relied  on  by  the 
plaintiff  in  error.  The  consignee 
in  that  case  was  the  purchaser  of 
the  wheat  in  question,  and  conse- 
quently any  delivery  to  him  or  his 
order,  wherever  it  might  be,  would 
be  a  discharge  to  the  carrier.  The 
same  fact  existed  in  Mitchel  v. 
Ede  and  others,  11  A.  &  E.  888. 
The  plaintiff  recovered  the  value 
of  the  sugars  shipped  from  Ja- 
maica for  the  reason  that,  under 
the  circumstances  stated  he  was 
held  to  be  the  owner  of  them. 
Upon  the  same  principle  is  Foster 
V.  Frampton,  6  B.  &  C.  107,  where 
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their  destination  and  the  carrier's  contract  has  been  thereby 
performed.^  ^ 


VI.    EXCUSES  FOR  NON-DELIVERY. 

Sec.  738.  (S  396.)  Carrier  excused  when  goods  taken  from 
him  by  legal  process. — For  what  losses  the  carrier  will  not  be 
held  responsible,  when  he  is  not  protected  by  his  contract,  has 
been  stated  in  a  previous  chapter  upon  the  subject  of  the  legal 
exceptions  to  his  liability  in  the  absence  of  its  limitation  by 
such  contract. ^^  It  was  there  shown  that  he  will  be  sometimes 
excused  from  such  liability  when  the  loss  has  been  occasioned 
otherwise  than  by  the  act  of  God  or  of  the  public  enemy,  a^ 
when  it  has  been  caused  by  the  inherent  tendency  of  the  goods 
to  decay,  or  by  some  infirmity  or  vice  against  which  the  carrier 
cannot  guard,  or  by  the  fraud  or  officious  intermeddling  of 
the  owner.  Cases  also  sometimes  occur  in  which  the  carrier 
will  be  excused  from  a  delivery  of  the  goods  where  there  has 
been  no  loss.  This  occurs  when,  while  being  safely  kept  or 
carried  by  him  for  the  owner,  they  are  taken  out  of  his  pos- 
session by  process  of  law,  either  mesne  or  final.  That  this 
will  excuse  the  carrier  from  delivery  to  the  consignee  or  owner 
is  now  almost  universally  conceded  by  the  courts,  in  the  ab- 
sence of  connivance  or  collusion  on  the  carrier's  part;  and  it 
seems  to  make  no  difference  by  or  against  whom  the  process 
is  sued  out,  if  it  be  valid. 

Sec.  739.  (^397.)  Same  subject.— In  Stiles  v.  Davis  ^~  the 
plaintiffs  had  shipped  goods  by  the  defendant  as  carrier.  An 
attachment  writ  was  sued  out  by  the  creditors  of  parties  to 

the  goods  were  received  from  the  ball,  45  Me.  172,  which  holds  that 

carrier  by  the  actual  vendee,  and  where  a  vendee  of  goods  sells  the 

it  was  held  that  the  transitus  was  same    before    reaching    their    des- 

at   an    end.      We    do    not    perceive  tination,  the  right  of  stoppage  in 

anything  adverse  to  the  principles  transitu  is  ended." 

we    have    stated    in    the    learned  10.  Melbourne    r.    Railroad    Co., 

opinion    delivered    by    Chief    Jus-  88  Ala.  44;!. 

tice  Shaw  in  Blanchard  v.  Paige,  11.  Ante,  eh.  vi. 

8  Gray,  281;   nor  in  Lee  v.  Kim-  12.  1  Black  101. 
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whom  the  goods  had  formerly  belonged,  but  who  now  had  no 
further  interest  in  them.  Under  this  writ  the  sheriff  seized 
the  goods  and  took  them  out  of  the  possession  of  the  carrier. 
They  were  held  by  him  until  judgment  and  execution  were  ob- 
tained, and  were  then  sold.  In  the  meantime,  however,  and  a 
few  days  after  the  attachment,  the  plaintiffs  made  a  demand 
upon  the  carrier  for  the  goods,  which  was  refused  because  they 
had  been  attached  and  taken  from  him;  and  thereupon  they 
sued  him.  Verdict  having  been  given  for  them  under  the  in- 
structions of  the  district  judge,  the  case  was  carried  to  the  su- 
preme court  of  the  Un.ited  States,  in  which  it  was  held  by  Nel- 
son, J.,  that  the  court  below  had  erred.  ''After  the  seizure  of 
the  goods  by  the  sheriff  under  the  attachment,"  it  was  said, 
' '  they  were  in  the  custody  of  the  law,  and  the  defendant  could 
not  comply  with  the  demand  of  the  plaintiffs  without  a  breach 
of  it,  even  admitting  the  goods  to  have  been,  at  the  time,  in  his 
actual  possession.  The  case,  however,  shows  that  they  were  in 
the  possession  of  the  sheriff's  officer  or  agent,  and  continued 
there  until  disposed  of  under  the  judgment  upon  the  attach- 
ment. It  is  true  that  these  goods  had  been  delivered  to  the  de- 
fendant as  carrier  by  the  plaintiffs,  to  be  conveyed  for  them 
to  the  place  of  destination,  and  were  seized  under  an  attach- 
ment against  third  persons;  but  this  circumstance  did  not  im- 
pair the  legal  effect  of  the  seizure  or  custody  of  the  goods  un- 
der it,  so  as  to  justify  the  defendant  in  taking  them  out  of 
the  hands  of  the  sheriff.  The  right  of  the  sheriff  to  hold  them 
was  a  question  of  law,  to  be  determined  by  the  proper  legal 
proceedings,  and  not  at  the  will  of  the  defendant  nor  that  of 
the  plaintiffs."  And  the  case  of  Verrall  v.  Robinsoni^  was 
cited  as  directly  in  point. 

Sec.  740.  (§  398.)  Same  subject. — The  law  as  thus  stated 
seems  to  be  generally  concurred  in  by  the  courts  of  both  this 
country  and  of  England.i^    And  none  of  the  reasons  generally 

13.  Tyrwhitt's  Exch.  1069,  4  Steamship  Co.,  37  id.  122;  Burton 
Bowling,    242.  v.   Wilkinson,    IS    Vt.    186;    Savan- ' 

14.  Bliven  v.  Railroad,  36  N.  Y.  nah,  etc.  R.  R.  v.  Wilcox,  48  Ga. 
403,  35  Barb.  188;   Van  Winkle  v.  432;     Edson    v.    Weston,    7    Cow. 
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assigned  for  imposing  upon  the  carrier  his  extraordinary  re- 
sponsibility would  seem  to  require  that  he  should  be  denied  the 
right  to  show  in  his  defense,  when  called  to  account  for  a  non- 
delivery, that  the  goods  had  been  taken  from  him  by  due  legal 
process,  according  to  the  law  of  the  land. 


27S;  Ohio,  etc.  R.  R.  v.  Yohe,  51 
Ind.  181;  The  Idaho,  93  U.  S. 
575,  11  Blatch.  218;  Lemont  v. 
Railroad  Co.,  28  Fed.  Rep.  920; 
French  v.  Transportation  Co.,  134 
Mass.  288;  Pingree  v.  Railroad  Co., 
66  Mich.  143;  Wells  v.  Steamship 
Co.,  4  Cliff.  228;  McAlister  v.  Rail- 
road Co.,  74  Mo.  351;  Furman  v. 
Railroad  Co.,  57  Iowa,  42;  62  id. 
395;  68  id.  219;  81  id.  540;  46 
N.  W.  Rep.  1049;  Railway  Co.  v. 
Doreraeyer,  20  Ind.  App.  605,  50 
N.  E.  Rep.  497,  67  Am.  St.  Rep. 
264;  Railway  Co.  f.  Wright,  25 
Ind.  App.  525,  58  N.  E.  Rep.  559; 
Jewett  V.  Olsen,  18  Ore.  419,  23 
Pac.  Rep.  262,  17  Am.  St.  Rep. 
745;  Hett  v.  Railroad  Co.,  69  N. 
H,  189,  44  Atl.  Rep.  910;  Railroad 
Co.  V.  Bossut,  10  N.  Mex.  322,  62 
Pac.  Rep.  977. 

In  Mierson  r.  Hope,  2  Sweeney, 
561,  the  defendant  pleaded  that 
the  goods  had  been  taken  from 
his  possession  by  writs  of  re- 
plevin, and  upon  the  trial  offered 
the  record  of  the  pleadings  and 
proceedings  in  the  replevin  suits. 
He  also  offered  to  prove  that  the 
goods  belonged  to  the  plaintiffs  in 
these  actions.  But  this  evidence 
was  excluded  by  the  court  below, 
which  also  refused  to  charge  that 
the  carrier  was  bound  to  give 
notice  of  the  suits  to  the  plaintiff 
or  to  submit  any  question  of  fact 
to  the  jury,  but  directed  a  verdict 
for  the  defendant  without  any 
Other  proof  than  the  mere  produc- 


tion of  the  records  of  the  replevin 
suits. 

It  was  held  by  Monell,  J.,  in 
the  superior  court,  to  which  this 
was  appealed,  that  this  was  error, 
and  upon  the  question  of  the  ef- 
fect of  the  seizure  of  the  goods 
under  legal  proceedings,  without 
notice  to  the  plaintiff,  upon  the 
carrier's  liability,  the  learned 
judge  remarks:  "But  without  any 
other  or  further  proof  than  the 
mere  production  of  the  record  of 
the  proceedings  in  the  actions 
against  the  defendant,  the  learned 
justice  held  such  record  to  be 
conclusive  without  any  proof 
whatever  of  any  title  to  the  goods 
in  the  plaintiffs  in  those  actions, 
and  without  any  proof  of  notice 
to  the  plaintiff  that  he  might 
come  forward  and  defend  or  pro- 
tect his  title. 

"However  unsettled  the  law 
may  be,  and  it  may  be  said  to  be 
quite  unsettled,  in  regard  to  the 
right  of  the  carrier  to  dispute  the 
title  of  the  person  who  delivers 
the  goods  to  him,  or  to  set  up  an 
adverse  title  to  defeat  the  right 
of  action  upon  his  contract,  it 
nevertheless  cannot  be  denied 
that  where  the  carrier  is  allowed 
to  do  so,  the  onus  is  upon  him 
to  establish  such  paramount  title. 

"On  the  trial,  an  offer  was 
made  by  the  defendant  to  prove 
that  the  plaintiffs  in  the  replevin 
suits  were  the  owners  of  the 
goods;    but   the   evidence   was   ex- 
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In  a  case  in  Michigan/^  the  plaintiffs  had  a  chattel  mortgage 
on  property  belonging  to  B.  B.  transferred  the  property  to 
S.,  and  plaintiffs  replevied  it  from  him  and  shipped  it,  con- 
signed to  themselves,  over  defendant's  road  to  Detroit.  On 
the  way  the  goods  were  seized  on  an  attachment  issued  against 
B.  in  favor  of  third  persons.  Defendant  notified  the  plaintiffs 
of  this  seizure,  but  the  plaintiffs  sued  for  not  delivering  the 
goods  at  Detroit.  The  question  litigated  was  whether  this 
seizure  exonerated  defendant  from  such  delivery,  and  the  trial 
court  held  that  it  did.  This  was  affirmed  in  the  supreme  court. 
Said  Campbell,  C.  J.:  "There  seems  to  be  a  little  apparent 
conflict  between  the  cases  on  this  question,  but  there  can  be 
no  doubt  where  the  rule  of  justice  lies.  If  the  carrier  could 
rely  against  all  the  world  upon  the  right  of  the  consignor  to 
intrust  him  with  possession,  then  it  would  be  reasonable  to 
hold  him  estopped  from  questioning  that  title.  But  there  is 
no  authority  for  such  immunity.  The  true  owner  may  take  his 
property'  from  a  carrier  as  well  as  from  any  one  else.  If  a 
carrier  gets  property  from  a  person  not  authorized  to  direct 

eluded  by  the  court  on  the  ground  the  power  of  the  bailor  to  ever 
that  the  judgments  in  those  ac-  reclaim  his  property,  and  until 
tions  were  a  bar  to  a  recovery  some  authoritative  decision  to 
here.  It  may  not  be  out  of  place  that  effect  is  rendered,  I  am  un- 
to see  whether  this  proposition,  willing  to  adopt  any  such  propo' 
under   the   facts  of   the   case,   can  sition. 

be  sustained.  "I  think  the  true  rule  is,  that  a 
"I  do  not  think  it  can  be  bailee  or  carrier  who  attempts  to 
claimed  that  the  rule  is  well  es-  shield  himself  behind  'a  process  of 
tablished,  that  the  mere  taking  of  law,'  by  which  he  has  been  de- 
goods  from  the  bailee  or  carrier  prived  of  the  property,  should  be 
by  process  of  law  is  by  itself  a  required  to  show  that  the  person 
complete  justification  for  not  de-  claiming  the  paramount  title  was 
livering.  If  such  a  rule  was  to  the  true  owner."  Citing  and  com- 
be established,  and  the  bare  pro-  menting  upon  Edson  r.  Weston,  7 
duction  of  legal  process  under  Cow.  278;  Van  Winkle  v.  Steam- 
vvhich  the  property  had  been  ship  Co.,  37  Barb.  122;  Bliven  v. 
taken  should  be  deemed  con-  Railroad  Co.,  supra;  Bates  v. 
elusive,  without  any  proof  of  Stanton,  ]  Duer.  79. 
title  in  the  person  asserting  a  15.  Pingree  v.  Railroad  Co.,  66 
paramount  title,  it  would,  in  al-  Mich.  14.'!. 
most  every  case,   place  it  out   of 
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its  shipment,  he  has  been  declared  by  the  supreme  court  of  this 
state  to  have  no  lien  for  his  service,  and  no  right  to  retain  the 
property.^ ^  There  is  no  sense  or  justice  in  enabling  a  con- 
signor to  compel  a  carrier,  at  his  peril,  to  defend  a  title  that 
he  knows  nothing  about,  and  has  no  means  of  defending  un- 
less the  consignor  gives  it  to  him.  In  the  present  case  the  at- 
tachment was  against  plaintiff's  mortgagors,  and  was  regular. 
It  must  have  been  levied  on  the  claim  that  plaintiffs  had  no 
right  to  the  goods.  Defendant  could  not  have  resisted  the 
seizure  without  incurring  the  risk  of  serious  civil,  and  perhaps 
criminal,  liability;  and,  if  plaintiff's  claim  is  correct,  this  must 
have  been  done  at  defendant's  own  risk  and  expense. 

"This  precise  question  Avas  decided  in  favor  of  the  carrier 
in  Stiles  v.  Davis,^"  upon  the  ground  that  defendant  was  not 
required  to  resist  the  sheriff  and  could  not  properly  do  so.  This 
rule  has  been  adhered  to  by  the  United  States  supreme  court 
and  followed  to  a  considerable  extent.  It  is  the  only  rule 
compatible  with  public  order.  A  carrier  must  otherwise  resist 
the  officer,  or  find  some  one  who  will  swear  out  a  replevin, 
which  a  carrier  usually  has  not  knowledge  enough  to  justify. 
If  the  carrier  cannot  call  on  the  consignor  to  defend,  and  must 
take  the  risk  and  the  loss,  his  position  would  be  one  of  hope- 
less weakness.  If  he  declines  to  accept  custody  of  goods,  h$ 
runs  the  risk  of  an  action ;  and  if  a  wrongful  holder,  by  doubt- 
ful title,  or  even  by  theft,  compels  him  to  receive  the  consign- 
ment, he  can  get  the  value  from  the  carrier  who  has  had  them 
seized  by  the  true  owner,  unless  the  carrier  has  means  of 
proof,  that  he  never  can  be  presumed  to  have,  of  the  lack  of 
interest  in  the  shipper. 

"Whatever  may  be  a  carrier's  duty  to  resist  a  forcible  seiz- 
ure without  process,  he  cannot  be  compelled  to  assume  that 
regular  process  is  illegal,  and  to  accept  all  the  consequences 
of  resisting  officers  of  the  law.  If  he  is  excusable  for  yield- 
ing to  a  public  enemy,  he  cannot  be  at  fault  for  yielding  to 
actual  authority  what  he  may  yield  to  usurped  authority. '  '^  ^ 

16.  Citing  Fitch  v.  Newberry,  1  18.  Jewett  v.  Olsen,  IS  Ore.  419, 
Doug.   1.  23  Pac.  Rep.  202,  17  Am.  St.  Rep. 

17.  1  Black.  101.  745,  is  to  same  effect. 
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Sec.  741.  (§399.)  Same  subject — The  rule  in  Massachu- 
setts.— But  it  has  been  held  by  the  supreme  court  of  Massachu- 
setts that  the  attachment  suit,  or  other  proceeding  under  which 
the  goods  are  taken  by  the  officer  from  the  custody  of  the  car- 
rier, must  be  against  the  person  to  whom  the  goods  belong. 
If,  for  instance,  the  writ  direct  the  seizure  of  the  goods  of  the 
consignor  for  a  debt,  which  he  owes,  and  the  goods  are  seized 
by  virtue  of  it,  and  it  should  turn  out  that  the  goods  belonged 
to  the  consignee,  who  was  in  no  wise  responsible  for  the  debt, 
such  seizure  will  be  no  defense  for  the  carrier  in  a  suit  for  a 
non-delivery.  This,  it  is  said,  would  be  the  taking  of  one  man's 
property  under  process  against  another,  and  for  a  debt  which 
the  owner  did  not  owe,  and  with  which  he  had  no  concern,  and 
would  clearly  be  a  trespass  on  the  part  of  the  officer,  to  which 
the  carrier  is  not  obliged  to  yield ;  and  if  he  do,  he  must  take 
the  consequences  and  respond  to  the  owner  for  the  loss.^^  And 
it  has  been  held  in  the  same  state  that  such  seizure  is  no  pro- 
tection to  the  carrier,  if  the  goods  are  such  as  are  not  liable 
to  be  seized  or  levied  upon  under  legal  process.  In  this  case 
the  levy  was  made  upon  intoxicating  liquors  in  the  custody  of 
the  carrier.  A  law  of  the  state  had  provided  that  no  such 
liquors  should  be  sold  within  its  limits,  making  no  exceptions 

In  The  Ohio,  etc.  R.  R.  r.  Yohe,  of  the  court  which  are  reviewed 

supra,  the  question  whether  a  plea  iu  the  foregoing  case   of  Mierson 

by  the  carrier,  setting  up  that  the  v.  Hope. 

property  was  taken  from  it  by  a  So  in  Savannah,  etc.  Co.  v.  Wil- 
replevin  writ  sued  out  by  a  third  cox,  supra,  the  goods  were  talten 
party,  was  a  valid  plea  without  from  the  carrier  by  what  is  called 
other  averments  as  to  the  title  of  a  possessory  warrant,  issued  by  a 
the  plaintiff  in  the  replevin  suit,  justice  of  the  peace,  and  it  was 
and  presented  a  sufficient  defense,  held  that,  if  the  warrant  was 
was  brought  directly  before  the  valid,  no  further  inquiry  need  be 
court  by  demurrer,  and  it  was  made,  as  a  seizure  under  it  of  the 
held  that  the  plea  as  to  that  point  goods  while  in  the  carrier's  pos- 
was  good;  though  it  was  held  de-  session  would  be  a  good  excuse 
fective,  because  it  did  not  aver  for  their  non-delivery, 
that  the  carrier  gave  notice  to  the  19.  Edwards  v.  Transit  Co.,  104 
shipper  of  the  seizure  of  the  Mass.  159.  To  same  effect,  Gib- 
goods.  The  same  cases  were  re-  bons  v.  Farwell,  63  Mich.  344. 
lied   upon   to   sustain   the   opinion 
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of  sales  under  judicial  process.  It  was  decided  that  the  officer 
could  not  levy  upon  that  which  he  could  not  sell;  that  there- 
fore his  seizure  of  such  goods  was  without  authority,  and  a 
trespass,  and  did  not  excuse  the  carrier  from  a  delivery  ac- 
cording to  his  contract.-*^ 

Sec.  742.  (§  400.)  Same  subject — Process  must  be  regular .^ 
In  order,  however,  that  such  seizure  may  be  a  legal  excuse  for 
the  non-delivery  of  the  goods,  it  has  been  said  that  it  must  be 
shown  that  the  proceeding  or  process  under  which  it  was  made 
b}'  the  officer  was  legal  and  valid,  and  that  it  empowered  him 
to  make  it ;  for  if  it  was  void  because  issuing  from  a  court  hav- 
ing no  jurisdiction,  or  for  any  other  reason,  and  conferred  no 
such  authority,  he  would  be  a  mere  trespasser,  and  the  carrier 
would  be  no  more  obliged  to  submit  to  his  acts  under  it  than 
to  those  of  any  other  wrong-doer.^i  But  it  is  doubtful  whether, 
under  the  later  cases,  more  should  be  required  than  that  the 
process  should  be  fair  upon  its  face ;  for  if  it  would  justify  the 


20.  Kiff  V.  The  Railroad,  117 
Mass.   591. 

The  seizure  of  the  goods  upon  a 
writ  of  attachment  will  not  ex- 
cuse non-delivery  where  the  goods 
are  not  actually  taken  out  of  the 
carrier's  possession  and  the  writ 
is  afterwards  dismissed.  Faust  v. 
Railroad   Co.,   8   S.   C.    118. 

In  Nickey  v.  Railway  Co.,  35 
Mo.  App.  79,  it  was  held  that  a 
carrier  is  liable  who  surrenders 
goods  to  a  person  who  exhibits 
only  a  telegram  from  a  sheriff 
of  another  county  directing  him 
to  seize  them  on  a  writ  of  attach- 
ment, said  to  be  in  the  sheriff's 
hands,  and  that  the  subsequent 
seizure  of  the  goods  on  this  writ 
was  no  defense.  A  fortiori  will 
the  carrier  be  liable  when  no 
process  whatever  issued.  Bennett 
r.  Express  Co..  83  Me.  231,  22  Atl. 
Rep.   159. 

21.  Savannah,    etc.    Co.    v.    Wil- 


cox, 48  Ga.  432;  Bliven  v.  Rail- 
road Co.,  36  N.  Y.  403;  Edwards 
i:  Transit  Co.,  104  Mass.  159;  KifE 
V  Railway  Co.,  117  Mass.  591; 
Gibbons  v.  Farwell,  63  Mich.  344; 
Merz  V.  Railway  Co.,  86  Minn.  33, 
90  N.  W.  Rep.  7;  Bennett  v.  Ex- 
press Co.,  83  Me.  236,  22  Atl.  Rep. 
159. 

The  plaintiff  caught  in  Lake 
Minnetonka  in  the  state  of  Min- 
nesota and  shipped  to  Minneapolis 
in  the  same  state  a  quantity  of 
fish.  When  the  fish  arrived  at 
Minneapolis  they  were  seized  by 
a  game  warden  under  a  law  that 
the  legislature  had  previously  re- 
pealed. The  court  held  that  the 
game  warden  took  the  fish  with- 
out either  legal  or  apparent  right, 
and  that  therefore  the  common 
carrier  was  not  excused  by  rea- 
son of  such  wrongful  taking  from 
delivering  them  to  the  plaintiff. 
Merriman  v.  Express  Co.,  63  Minn. 
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officer  in  serving  it,  it  ought  to  justify  the  carrier  in  yielding 
to  it.22 

Sec.  743.  (§  401.)  Same  subject — Carrier  must  give  notice 
of  seizure  to  owner. — The  carrier  is  also  required  to  give 
prompt  notice  to  the  consignor  or  owner  of  the  goods,  if 
known,  of  such  seizure,  or  of  the  institution  of  legal  proceed- 
ing against  the  goods,  in  order  that  he  may  have  the  oppor- 
tunity of  showing  his  title  to  the  goods,  or  of  protecting  his 
interest  in  them.  And  a  plea  setting  up  as  a  defense  by  him 
a  seizure  hy  an  officer  under  legal  process  was  held  to  be  bad 
on  demurrer,  because  it  did  not  aver  the  giving  of  such  no- 
tice.23  If^  therefore,  notice  is  properly  given  by  the  carrier, 
an  action  for  conversion  will  not  lie ;  for  the  carrier  has  the 
right  to  presume  that  the  party  notified  will  attend  to  his 
property  and  protect  it  in  the  suit.^^ 

Sec.  744.  (^^401a.)  Same  subject — Carrier  by  water  must 
defend  suit  till  owner  notified. — A  carrier  by  water  must  do 
more.  "Upon  the  well-settled  rules  of  maritime  law,  it  is  the 
undoubted  duty  of  the  master,  upon  any  interference  with  his 
possession,  whether  by  legal  proceedings  or  otherwise,  to  in- 
terpose for  the  owner's  protection,  and  to  make  immediate 
assertion  of  his  rights  and  interests,  by  whatsoever  measures 
are  appropriate  at  the  time  and  place.  To  that  extent  the 
master  is  bound  to  take  part  in  legal  proceedings,  and  to  con- 
tinue them  until,  after  informing  his  absent  consignee,  both  of 

543,    65    N.    W.    Rep.    1080,    citing  St.   489,   32   N.   E.   Rep.   476,  21   L. 

Hutch,  on  Carr.  R,   A.   117,   34  Am.   St.   Rep.   579; 

22.  See  McAlister  v.  Railroad  Jewett  r.  Olsen,  18  Ore.  419,  23 
Co.,  74  Mo.  351,  where  a  regular  Pac.  Rep.  262,  17  Am.  St.  Rep. 
writ  issued  under  a  statute  after-  745. 

wards    held    unconstitutional    was        If     the     shipper     replevies    the 

said  to  justify  the  carrier.  goods   from    the    carrier,   and   the 

23.  Ohio,  etc.  R.  R.  r.  Yohe,  51  latter  does  not  give  notice  of  the 
Ind.  181;  Bliven  r.  Railroad  Co.,  replevin  action  to  the  consignee, 
36  N.  Y.  403;  Mierson  v.  Hope,  2  the  carrier  is  not  exonerated  from 
Sweeney,  561;  Robinson  v.  Rail-  liability  to  the  consignee.  Spiegel 
road  Co.,  16  Fed.  Rep.  57,  9  Fed.  r.  Steamship  Co.,  56  N.  Y.  Supp. 
Rep.  129;   Thomas  v.  Express  Co.,  171,  26  Misc.  414. 

73  Minn.  185,  75  N.  W.  Rep.  1120;         24.  Merz     v.     Railway     Co.,     86 
Railroad  Co.  v.  O'Donnell,  49  Ohio    Minn.  33,  90  N.  W.  Rep.  7. 
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the  facts  and  the  local  laAV,  so  far  as  need  be,  the  owner  has  a 
reasonable  opportunity  to  take  upon  himself  the  burden  of  the 
litigation.  The  question  arises  imder  the  law  of  the  sea,  not 
of  the  land. 2^ 

Sec.  745.  (>?  401b.)  Same  subject — Seizure  must  not  have 
been  brought  about  by  laches  or  connivance  of  carrier. — But 

in  order  that  tlie  seizure  shall  excuse  the  carrier,  it  must  have 
been  made  without  laches,  connivance  or  collusion  on  his 
part.2^  As  has  been  seen  in  the  preceding  sections,  he  must 
protect  the  owner's  rights,  he  must  give  him  prompt  notice  of 
the  proceedings,  and  he  cannot  excuse  himself  where  he  in- 
vites or  colludes  in  the  appropriation  of  the  goods^  or  stands 
idly  by  until  they  are  appropriated. 

Sec.  746.  (§  402.)  The  effect  of  garnishment  or  trustee 
process  upon  the  property  in  the  custody  of  the  carrier. — The 
question  has  been  raised  whether  the  carrier  could  be  sum- 
moned to  answer  by  trustee  or  garnishment  process,  and  in  the 
meantime  be  required  to  hold  the  goods  in  his  charge  subject 
to  the  future  orders  of  the  court.  The  cases  bearing  upon  this 
question  are  few  in  number  and  not  entirely  harmonious.  In 
Adams  v.  Scott,^'^  an  express  company,  having  in  its  custody  a 
package  of  money  directed  to  a  non-resident  of  the  state,  was 
thus  summoned  by  one  of  his  creditors,  and,  the  contention 
being  made  that  the  process  was  not  applicable  to  the  common 
carrier,  it  was  said  by  the  court  that  "there  is  no  reason  why 
a  common  carrier  should  not  be  liable  to  the  trustee  process, 
in  the  same  manner  as  other  bailees  are,  unless  the  nature  of 
his  contract  is  such  that  a  judgment  charging  him  as  trustee 
would  not  protect  him  against  a  claim  of  the  defendant  for  a 

25.  Brown,  J.,  in  The  M.  M.  Fed.  57;  Railroad  Co.  v.  O'Don- 
Chase,  37  Fed.  Rep.  708,  citing  nell,  49  Oliio  St.  489,  32  N.  E. 
Willard  v.  Dorr,  3  Mason,  166;  Rep.  476,  21  L.  R.  A.  117,  34  Am. 
Cheviot  r.  Brooks,  1  Johns.  364;  St.  Rep.  579;  Railroad  Co.  v.  Ohio 
Lemon  v.  Walker,  9  Mass.  404;  Valley  Banking  &  Trust  Co.,  107 
Hannay  r.  Eve,  3  Cranch,  247;  Ga.  512,  33  S.  E.  Rep.  821,  citing 
The  Mary  Ann  Guest,  Olcott,  501,  Hutch,  on  Carr. 

1   Blatohf.  358.  27.  104  Mass.  164. 

26.  Robinson  v.  Railroad  Co.,  16 
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non-delivery  of  the  goods  at  their  place  of  destination.  But 
we  are  of  opinion  that  such  judgment  would  be  sufficient  ex- 
cuse to  the  trustee  for  a  failure  to  deliver  according  to  his 
contract.  The  doctrine  of  the  common  law,  that  he  is  respon- 
sible for  all  losses  except  those  occurring  by  the  act  of  God 
or  a  public  enemy,  has  no  application  to  a  case  like  the  pres- 
ent. There  has  been  no  loss,  but  the  defendant's  property  has 
been  sequestrated  by  the  law  to  be  applied  to  his  use  and  bene- 
fit. Every  man  holds  his  property  subject  to  be  attached,  and 
whenever  property  is  attached  in  a  suit  against  the  owner, 
and  taken  into  the  custody  of  the  law,  it  excuses  the  person 
having  possession  of  it  from  performing  his  promise,  express 
or  implied,  to  deliver  to  the  owner.  The  law  substitutes  the 
delivery  to  its  officers  for  a  performance  of  his  contract." 

The  better  reasoned  cases,  however,  do  not  seem  to  follow 
the  rule  thus  broadly  laid  down  in  Adams  v.  Scott,  and  a  dis- 
tinction seems  to  be  drawn  in  them  between  garnishment  of 
goods  after  delivery  to  the  carrier,  but  before  they  are  actually 
placed  in  the  car  and  awaiting  transit,  garnishment  of  goods 
actually  in  transit  or  out  of  the  state  or  county  in  which  the 
garnishment  or  trustee  process  is  issued,  and  garnishment  of 
goods  held  by  the  carrier  as  warehouseman  pending  delivery 
to  the  consignee. 

Sec.  747.  (§  403.)  Same  subject. — Where  the  goods  are 
actually  in  the  depot  or  yards  of  a  railway  company  in  the 
county  in  which  the  garnishment  or  trustee  proceedings  are 
instituted,  there  can  be  no  objection  to  such  process.^^  But 
after  the  goods  have  been  placed  in  a  car  for  transportation, 
and  a  bill  of  lading  issued  by  the  carrier  to  the  shipper,  and 
the  car  is  waiting  to  be  put  into  the  train,  the  carrier  is  not 
required  to  forego  its  right  to  transport  the  goods  or  to  re- 
ceive compensation  therefor  by  reason  of  the  service  of  gar- 
nishment or  trustee  process  upon  it.^^    The  cases  in  which  the 

28.  Landa   v.    Holek   &   Co.,    129  29.  Baldwin  v.  Railroad  Co.,  81 

Mo.    663,    31    S.    W.    Rep.    900,    50  Minn.  247,  83   N.  W.   986,   51  L.  R. 

Am.   St.  Rep.   663;    I.   C.   R.  R.  v.  A.   640;    Stevenot   r.  Railway   Co., 

Cobb,   48   111.   402.  61  Minn.   104,  63  N.  W.  Rep.  256, 
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latter  rule  was  framed  were  ones  in  which  the  goods  were  in- 
tended for  transportation  to  a  point  outside  the  state,  but  the 
correct  principle  goes  farther  and  is.  that  any  goods,  no  matter 
where  their  destination  may  be,  when  actually  in  transit,  are 
subject  to  the  same  rule,  and  the  carrier  is  not  required  to 
forego  the  benefit  of  the  contract  to  transport  to  destination, 
stop  their  transportation  and  take  the  goods  from  the  car. 
The  only  difficulty  is  in  deciding  at  just  what  point  the  goods 
are  actually  in  transit. 

Upon  this  subject  the  supreme  court  of  Illinois  held  the  fol- 
lowing language  in  reference  to  the  garnishment  of  railway 
companies:  "The  question  is,  Can  a  railway  company  be  held 
liable  to  judgment  on  a  process  of  garnishment,  merely  on  the 
ground  that  it  may  have  had  property  in  transitu  on  its  route 
consigned  to  one  who  may  be  a  debtor  at  the  time  of  issuing 
and  serving  the  writ?  Xo  case  has  been  cited  by  the  appellees 
in  which  such  a  proceeding  has  been  sustained,  and.  in  the 
absence  of  precedent,  we  should  be  strongly  inclined  to  hold 
that  companies  were  not  so  liable;  certainly  not  out  of  the 
county  where  the  property  delivered  to  them  for  transporta- 
tion is  situate.  Any  other  rule  would  make  railway  companies 
collecting  agents  of  creditors,  and  that,  too,  at  the  risk  of  these 
companies.  They  are  common  carriers  of  all  kinds  of  manu- 
factured and  agricultural  products,  having  a  lien  upon  the 
articles  delivered  for  the  freightage.  They  are  obliged,  under 
ordinary  circumstances,  to  carry  all  that  shall  be  delivered 
to  them,  and  thej'  discharge  their  duty  by  carrying  and  deliv- 
ering according  to  the  contract.  It  is  not  their  business  nor 
is  it  their  interest  to  know  to  whom  the  various  articles  belong, 
nor  should  it  be  required  of  them  that  conflicting  claims  to 
the  property  intrusted  to  them  should  be  adjusted  through 
controversies,  the  burden,  annoyance  and  expense  of  which 
they  must  bear.  Where  the  goods  are  in  the  depot  of  a  rail- 
way company,  in  the  county  in  which  the  attachment  proceed- 

2S  L.  R.  A.  600.  In  this  latter  the  state  is  not  subject  lo  garnish- 
case  the  court  held  that  property  ment,  although  it  is  yet  within 
in  the  hands  of  a  common  car-  the  state  at  the  time  of  the  se^^^ce 
rier  in  transit  to  a  point  outside  of  the  garnishee  summons. 
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ings  are  instituted,  there  could  perhaps  be  no  objection  to  such 
process;  but  on  this  point  we  express  no  definite  opinion. 
When  the  property  has  left  the  county,  and  is  in  transit  to  a 
distant  point,  though  on  the  same  line  of  railway,  it  would  be 
unreasonable  to  subject  the  company  to  the  costs,  vexation 
and  trouble  of  such  a  process,  merely  because  it  had  received, 
to  be  carried,  that  which  the  law  compelled  them  to  receive 
and  carry,  "2^ 

Sec.  748.  Same  subject. — When  the  goods  are  once  outside 
the  bounds  of  the  state  or  county  beyond  which  the  jurisdic- 
tion of  the  court  issuing  the  process  does  not  extend,  they  cer- 
tainly cannot  be  reached  by  garnishment  or  trustee  process.^^ 
But  after  the  termination  of  the  transportation  of  the  goods, 
and  while  the  carrier  is  holding  the  same  as  warehouseman, 
the  carrier  is  liable  to  garnishment  in  respect  to  such  property 
on  process  issuing  from  courts  having  jurisdiction  at  the  place 
of  destination  of  the  goods.^^ 

Sec.  749.  (§  404.)  The  duty  and  liability  of  the  carrier 
when  adverse  claim  is  set  up  to  the  property. — The  carrier,  in 
common  with  other  bailees,  may  yield  to  the  demand  of  the 
real  owner  of  the  goods,  and  deliver  up  the  possession  to  him 
without  being  compelled  to  do  so  by  legal  proceedings,  when- 
ever he  becomes  satisfied  that  his  bailor  is  not  the  true  owner; 
and  when  he  has  done  so,  he  is  not  estopped  from  showing 
that  his  bailor  had  no  title  to  the  goods,  but  that  they  really 
belonged  to  the  person  to  whom  he  has  surrendered  them.  The 
bailment  raises  a  strong  presumption  in  favor  of  the  bailor, 
but  is  not  conclusive  of  his  title  or  right  to  the  goods  even  as 
against  his  bailee.  It  will,  however,  devolve  upon  the  carrier 
or  other  bailee  in  such  a  case  to  show  that  the  party  to  whom 
he  has  delivered  the  goods  is  entitled  to  them,  and  the  burden 

30.  111.  Central  R.  R.  Co.  v.  Sutherland  v.  Second  Nat.  Bank 
Cobb,  48  111.  402;  Bates  v.  Rail-  of  Peoria,  78  Ky.  250;  Wheat,  v. 
way   Co.,    60   Wis.    298,    19    N.    W.     Railroad  Co.,  4  Kan.  370. 

Rep.  72.  32.  Cooley     v.     Railway    Co.,    53 

31.  111.  Cent.  R.  R.  v.  Cobb,  48  Minn.  327,  55  N.  W.  Rep.  141,  39 
111.  402;   Bates  v.  Railway  Co.,  60     Am.   St.  Rep.   609. 

Wis.     298,     19     N.     W.    Rep.     72; 
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of  proof  is  upon  the  carrier.  He  presumptively  holds  for  his 
employer,  and  if  a  third  party  sets  up  a  claim  to  the  goodS;  he 
will  admit  it  at  his  peril.  In  a  case  in  which  the  carrier  gave 
up  the  goods  to  the  true  owner  upon  his  demand,  it  was  said 
by  the  court  that  "the  defendants  were  common  carriers  and 
therefore  bound  to  receive  the  goods  for  carriage.  They  could 
make  no  inquiry  as  to  the  ownership.  They  have  not  volun- 
tarily raised  the  question^  it  was  raised  by  the  demand  of  the 
real  owner  before  the  defendants  had  parted  with  the  goods. 
The  law  would  have  protected  them  against  the  real  owner  if 
they  had  delivered  the  goods  in  pursuance  of  their  employ- 
ment without  notice  of  his  claim.  It  ought  equally  to  protect 
them  against  the  pseudo  owner  from  whom  they  could  not 
refuse  to  receive  the  goods,  in  the  present  event  of  the  real 
owner  claiming  the  goods  and  their  being  given  up  to  him. 
The  compulsory  character  of  the  employment  of  a  carrier  fur- 
nishes ample  ground  for  so  holding ;  and  we  do  not  assent  to 
the  altered  statement  of  the  law  in  the  later  editions  of  Story 
on  Bailments,^^  the  earlier  editions  of  that  valuable  work 
having  laid  it   down   in   accordance  with   our  view.  "3"*    The 

33.  §§  266  and  582.  merely  asserted  by  the  carrier  of 

34.  Sheridan  v.  The  New  Quay  his  own  mere  motion.  Formerly 
Co.,  4  Com.  B.  93  Eng.  C.  L.  R.  it  seems  to  have  heen  thought  that 
618.  if  the  adverse  title  tvas  asserted 

Section  582,  here  alluded  to,  is  l)y  the  superior  claimant,  and  the 
as  follows:  "Another  excuse  carrier  had  due  notice  of  it  and 
which  may  be  asserted,  under  cer-  was  forbidden  to  deliver  it  to  the 
tain  circumstances,  is  when  the  bailor,  he  might  protect  himself 
goods  are  demanded  or  taken  from  from  responsibility  and  set  up 
the  possession  of  the  carrier  by  such  title  against  the  bailor.  But 
some  person  having  a  superior  this  doctrine,  although  perhaps 
title  to  the  property.  In  general  maintainable  in  some  cases,  under 
the  carrier  is  not  permitted  to  dis-  special  circumstances,  is  now 
pute  the  title  of  the  person  who  deemed  to  be  generally  untenable; 
delivers  the  goods  to  him,  or  to  and,  therefore,  the  carrier  may  be 
set  up  an  adverse  title  to  defeat  placed  in  a  position  in  which  he 
his  right  of  action  growing  out  of  cannot  safely  deliver  the  goods  to 
his  contract.  And  this  is  em-  either  party.  For  where  the  ad- 
phatically  the  rule  when  that  ad-  verse  title  is  made  known  to  the 
verse  claim  is  not  asserted  by  the  carrier,  if  he  is  forbidden  to  de- 
superior  claimant   himself,   but   is  liver  the  goods   to  any  other  per- 
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law  as  thus    stated    is    abundantly    sustained  by  the  cases.-'^s 

Sec.  750.  (§  405.)  Carrier  cannot  of  his  own  motion  set  up 
adverse  title. — But  neither  the  carrier  nor  any  other  bailee  can, 
of  his  own  mere  motion,  set  up  the  adverse  claim  of  another  to 
the  goods  as  an  excuse  for  withholding  them  from  his  bailor. 
The  general  rule  is  that  the  agent  must  account  to  his  prin- 
cipal, and  cannot  set  up  the  jus  tertii,  nor  in  any  way  dispute 
his  title,  and  it  applies  as  well  to  the  common  carrier  as  to 
the  ordinary  bailee.  The  adverse  claim  must  be  asserted  by 
the  claimant  himself  or  by  his  authority.  No  matter  how 
tortious  or  fraudulent  may  have  been  the  means  by  which  the 
bailor  acquired  possession  of  the  property,  nor  how  entirely 
destitute  of  all  right  to  it  as  against  the  true  owner,  the  bailee 
cannot  legally  withhold  it  from  him  unless  the  owner  has  set 

Dixon  V.  Yates,  5  B.  &  Ad.  340; 
Wells  V.  Express  Co.,  55  Wis.  23; 
Rogers  v.  Weir,  34  N.  Y.  463; 
American  Express  Co.  v.  Green- 
halgh,  80  111.  68;  Young  v.  Rail- 
way Co.,  80  Ala.  100;  Wolfe  v. 
Railway  Co.,  97  Mo.  473;  Railway 
Co.  V.  Moline  Plow  Co.,  13  Ind. 
App.  225,  41  N.  E.  Rep.  480,  citing 
Hutch,  on  Carr.;  Railway  Co.  v. 
Jordan  Stock  Food  Co.,  67  Kan. 
86,  72  Pac.  Rep.  533;  Thomas  v. 
Express  Co.,  73  Minn.  185,  75  N. 
W.  Rep,  1120,  citing  Hutch,  on 
Carr.;  Merz  v.  Railway  Co.,  86 
Minn.  33,  90  N.  W.  Rep.  7;  Shel- 
lenberg  v.  Railroad  Co.,  45  Neb. 
487,  63  N.  W.  Rep.  859,  50  Am. 
St.  Rep.  561,  citing  Hutch,  on 
Carr, 

As  to  the  right  of  a  carrier  to 
deliver  to  a  mortgagee  after  the 
conditions  of  a  chattel  mortgage 
are  broken  see  Johnston  v.  Rail- 
road,        Neb.    ,    97    N.    W. 

Rep.  479,  citing  Hutch,  on  Carr.; 
Kohn  V.  Railroad  Co.,  37  S.  Car. 
1,  16  S.  E.  Rep.  376,  24  L.  R,  A. 
100,  34  Am,  St.  Rep.  726. 


son,  he  acts  at  his  peril;  and  if 
the  adverse  title  is  well  founded 
and  he  resists  it,  he  is  liable  to 
an  action  for  the  recovery  of  the 
goods  by  the  person  setting  up 
such   adverse   title," 

The  words  inserted  in  the  third 
edition  of  the  book  during  the 
life-time  of  the  distinguished  au- 
thor, and  retained  in  all  the  sub- 
sequent editions,  are  those  in 
italics.  See  American  notes  to 
Armory  v.  Delamirie,  1  Smith's 
Ld.  Cases,  481,  where  the  decision 
is  briefly  commented  on  and  ap- 
proved. See,  also.  Wells  v.  Ex- 
press Co.,  55  Wis.  29, 

35.  The  Idaho,  93  U,   S,  575,  11 
Blatch.     218;     Rosenfield    v.    The 
Express  Co.,  1  Woods,  131;   West- 
ern Trans.  Co.  i\  Barber,  56  N.  Y 
544;    Lowremore   r.  Berry,  19  Ala. 
130;   Harker  v.  Dement,  9  Gill,  7 
Floyd  V.  Bovard,  6  Watts  &  S.  75 
King  V.   Richards,   6   Whart.   418 
Bates    V.    Stanton,     1     Duer,     79 
Hardman  v.  Willcock,  9  Bing.  382 
Biddle  v.  Bond.   6   Best  &  S.  225 
Cheesman   d.   Exall,   6  Exch.   341 
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up  his  claim  and  the  bailee  has  yielded  to  it;  and  if  the  car- 
rier or  other  bailee,  whilst  still  holding  possession  of  the  prop- 
erty, would  defend  against  the  claim  of  his  bailor  by  setting 
up  the  paramount  title  of  another,  he  must  at  least  show  that 
it  is  done  by  his  authority  and  on  his  behalf.  Otherwise  the 
bailee  might  avail  himself  of  the  title  of  a  third  person  which 
might  never  be  asserted  by  such  person,  and  thus  be  enabled 
to  keep  the  property  for  himself  without  a  shadow  of  title, 
when  by  his  contract  he  had  undertaken  to  return  it  to  the 
bailor  or  to  deliver  it  according  to  his  directions.-^^  But  so 
soon  as  he  has  restored  it  to  the  person  to  whom  it  belongs,  or 
has  agreedj  upon  his  demand,  to  hold  it  for  him,  the  estoppel 
ceases,  because  the  original  bailment  has  come  to  an  end  bj'' 
that  which  is  equivalent  to  an  eviction  by  title  paramount.^'^ 

Sec.  751.     (§  406.)     Yet  claim  upon  him  by  adverse  claimant 

is  sufficient. — But  while  it  is  not  enough  that  the  carrier  has 
become  aware  of  the  title  or  claim  of  a  person  other  than  the 
bailor  or  consignee,  to  entitle  him  to  set  up  such  claim  or  title 
against  the  demand  of  the  latter,  yet  if  he  has  been  notified 
by  the  claimant  of  his  title,  and  has  been  requested  not  to 
deliver  the  goods  according  to  his  undertaking,  he  would, 
no  doubt,  be  permitted,  in  an  action  against  him  by  the  bailor 
or  consignee,  to  prove  that  such  claimant  was  entitled  to  the 
goods  and  had  forbidden  their  delivery  to  the  bailor  or  accord- 
ing to  his  directions;  because,  although  he  may  not  have 
actually  yielded  the  possession  to  the  claimant  nor  have 
acknowledged  his  title,  the  defense  would  be  considered  as 
made  by  his  request  and  in  his  behalf;  and  the  very  fact  of 
making  use  of  the  adverse  claim,  under  such  circumstances,  to 
defeat  a  recovery  by  the  bailor,  would  be  construed  as  an 
implied  yielding  to  it.^^ 

36.  See  Wells  v.  Express  Co.,  Sandars,  6  Ad.  &  El.  515;  Gosling 
55  Wis.  23;  Valentine  v.  Railroad  i:  Birnie,  7  Bing.  339;  HoU  v. 
Co.,  92  N.  Y.   Supp.   645.  Griffin,   10  id.  246;   Great  Western 

37.  Story  on  Bail.  §§450,  582;  E'y  v.  Crouch,  3  H.  &  N.  1S3; 
Story  on  Agency,  §217;  Edwards  Burroughs  ;;  Bayne,  5  id.  296; 
on  Bail.   305;    Western  Trans.  Co.  The   Idaho,  supra. 

V.  Barber,  56  N.  Y.  544;  Laclouch  38.  Wells  r.  Express  Co.,  55 
V.  Towle,   3   Esp.    114;     Kieran   v.    Wis.  23;  Bates  v.  Stanton,  1  Duer, 
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Sec.  752.  (§407.)  Course  to  be  pursued  by  carrier — Inter- 
pleader— Indemnity. — In  such  cases,  however,  if  it  should  turn 
out  that  such  claimant  has  not  the  paramount  title  as  against 
the  bailor,  the  withholding  the  goods  by  the  carrier  from  the 
latter  will  be  treated  as  a  conversion  by  him.  And  so,  when  a 
demand  is  made  upon  him  by  the  adverse  claimant,  if  the 
carrier  should  refuse  to  surrender  the  goods  to  him,  he  will 
be  equally  guilty  of  a  conversion,  if  the  title  of  such  claimant 
should  prove  to  be  the  better,  and  he,  as  the  true  owner,  was 
really  entitled  to  them.^''  Where,  therefore,  the  title  to  the 
property  is  disputed,  and  it  becomes  difficult  or  impossible  for 
the  carrier  to  determine  who  is  entitled  to  them,  he  may  be 
placed  in  a  perilous  position ;  for,  no  matter  to  which  he  gives 
up  the  goods,  whether  to  the  bailor,  or  in  pursuance  of  his 
directions,  or  to  the  adverse  claimant,  he  will  be  in  danger  of 
being  held  to  account  for  them  by  the  other,  as  for  a  con- 
version, if  he  can  show  the  better  title.  Under  such  circum- 
stances, it  sometimes  becomes  advisable  for  the  carrier,  instead 
of  taking  it  upon  himself  to  determine  between  the  conflicting 
claims,  to  bring  the  parties  before  the  proper  legal  tribunal  by 
a  bill  of  interpleader,  in  order  that  the  parties  may  litigate  the 
question  of  title  inter  sese,  and  have  it  there  determined.  He 
may,  however,  generally  avoid  the  expense  and  delay  of  such 
a  proceeding  by  delivering  the  property  to  the  party  who 
seems  best  entitled  to  it,  upon  being  indemnified  by  him 
against  loss  in  case  it  should  turn  out  otherwise. 

79;  Sheridan  v.  The  New  Quay  Co.,  was  still  in  force  between  the 
supra;  1  Smith's  Ld.  Cas.  *481,  consignor  and  consignee  a  con- 
notes to  Armor j^  v.  Delamirie;  tract  by  which  the  consignee  was 
Shellenberg  v.  Railroad  Co.,  45  entitled  to  the  possession  of  the 
Neb.  487,  63  N.  W.  Rep.  859,  50  goods,  although  title  was  reserved 
Am.  St.  Rep.  561,  citing  Hutch,  on  in  the  consignor,  and  the  contract 
Carr.  was  recognized  as  still  being  in 
39.  Lester  v.  Railroad  Co.,  73  force  after  delivery  by  the  car- 
Hun,  398,  26  N.  Y.  Supp.  206,  rier,  by  the  consignor  accepting 
citing  Hutch,  on  Carr.  But  in  this  payments  from  the  consignee  on 
case  there  was  no  conversion  be-  the  goods  according  to  the  terms 
cause  at  the  time  of  delivery  by  of  the  agreement, 
the  carrier  to  the  consignee  there 
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Sec.  753.  (§  408.)  Same  subject — Entitled  to  reasonable 
time  to  investigate  title.— It  should  be  observed  however,  that 
the  carrier,  when  a  demand  is  made  upon  him  for  the  goods 
by  another  than  his  bailor  or  his  consignee,  may  withhold  the 
goods  for  a  sufficient  time  to  satisfy  his  honest  doubts,  without 
making  himself  liable  for  a  conversion  of  them.  But  in  such 
cases  he  should  put  his  reason  for  not  making  an  immediate 
delivery  upon  that  ground,  and  it  must  appear  that  he  acted 
in  good  faith  for  that  purpose.^"  And  if  he  has  delivered  the 
goods  to  the  consignee  before  he  is  made  aware  that  the  bailor 
was  not  the  rightful  owner,  or  before  any  adverse  claim  is  set 
up  to  them,  he  cannot,  of  course,  be  held  liable  to  another, 
though  the  true  and  rightful  owner.  Any  such  liability  would 
be  an  intolerable  hardship  upon  the  carrier.^! 

Sec.  754.  (5^  408a.)  Carrier  not  liable  for  not  permitting 
goods  to  be  seized  on  process  not  against  owner. — So,  clearly, 
the  carrier  cannot  be  held  liable  to  an  action  for  refusing  to 
permit  goods  to  be  seized  on  legal  process  not  directed  against 
the  owner.^- 

Sec.  755.  The  duty  and  liability  of  the  carrier  when  goods 
are  detained  by  customs  officials.— The  parties  to  the  contract 
of  carriage  must  be  presumed  to  have  contracted  with  the 
common  knowledge  of  the  necessity  for  customs  detention  and 
inspection,  and  the.  burden  is  on  the  shipper  to  make  provision 
for  the  passage  of  his  property  beyond  the  borders  of  the  for- 
eign territory,  if  non-dutiable.  The  carrier  is  wholly  power- 
less to  prevent  its  seizure  and  detention  and  he  cannot  be  held 
liable  for  its  destruction,  either  in  transit  or  at  the  place  of 
destination,  while  in  the  possession  of  customs  house  officials, 
by  a  fire  which  he  did  not  occasion,  and  wiiich  he  could  not, 

40.  Solomons   v.   Dawes,    1   Esp.  41.  Sheridan   v.   The   New  Quay 

83;    Green  v.  Dunn,  3  Camp.  215;  Co.,    supra;    Shellenberg    v.    Rail- 

Dunlap  V.  Hunting,  2  Denio,  643;  road    Co.,    45    Neb.    4S7,    63    N.   W. 

Holbrooli  V.  Wight,  24  Wend.   169;  Rep.  859.  50  Am.  St.  Rep.   561. 

Rogers    v.    Weir,    34    N.    Y.    463;  42.  Simpson  v.  Dufour,  126  Ind. 

Merz    V.    Railway    Co.,    86    Minn.  322,  26  N.  E.  Rep.  69;  s.  c.  95  Ind. 

33,  90  N.  W.  Rep.   7.  303. 
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by  any  possible  act  of  diligence,  have  prevented.^^  But  when 
the  governmental  power  prevents  the  carriage  of  the  goods 
to  their  destination  until  the  duties  are  paid,  it  is  the  carrier's 
duty  to  take  all  practicable  means  to  notify  the  consignees, 
and,  failing  in  that,  to  notify  the  shippers  of  the  situation. 
Meanwhile  the  carrier  is  at  liberty  to  turn  the  goods  over  to 
the  customs  officers,  or  to  store  them  in  a  suitable  and  reason- 
ably safe  place.  If  he  fails  in  that  duty  and  damage  results, 
he  will  be  liable  for  such  damage.^ ^ 

Sec.  756.  Commendable  motives  of  carrier  no  excuse  for 
non-delivery. — Commendable  motives  on  the  part  of  the  car- 
rier and  a  sincere  belief  that  he  is  subserving  the  public  good 
in  keeping  the  goods  from  the  consignee  will  be  no  defense 
in  an  action  by  the  consignee  for  the  conversion  of  the  goods. 
The  carrier  is  not  liable  if  the  goods  are  taken  from  his  pos- 
session by  legal  process  against  the  owner,  or  if,  without  his 
fault,  they  become  obnoxious  to  the  requirements  of  the  police 
power  of  the  state,  and  are  injured  or  destroyed  by  its  authori- 
t}^;  or  where  they  are  infected  with  contagious  disease,  or  are 
intoxicating  liquors  intended  for  use  or  sale  in  violation  of 
the  laws  of  the  state,  which  require  their  seizure  or  destruction. 
But  where  the  goods  are  intended  for  a  lawful  purpose,  and 
their  sale  is  not  unlawful,  the  carrier  cannot  constitute  him- 
self the  judge  as  to  whether  public  policy  should  preclude  him 
from  delivering  the  goods  to  the  consignee.  Thus  in  one  ease 
the  plaintiff  delivered  to  the  defendant  at  Newark,  Ohio,  on 
January  1,  1885,  a  quantity  of  fire-arms  and  ammunition,  to 
be  transported  to  Shawnee,  consigned  to  the  plaintiff.  The  de- 
fendant did  not  transport  the  property  to  Shawnee,  but  re- 
tained and  concealed  it,  and  carried  it  out  of  the  state.  The 
plaintiff  brovight  an  action  for  the  conversion  of  the  goods.  The 
answer  of  the  defendant  alleged  that  before  and  at  the  time  the 
defendant  received  the  property  for  transportation,  a  state  of 
war  and  insurrection  existed  at   and  about  Shawnee,  where 

43.  Parker     v.     Steamship     Co.,     Hun,   423,   36   N.   Y.   Supp.   544. 
7G  N.  Y.   Supp.  806,  74  App.  Div.        44.  Pennsylvania  Co.  v.  Railway 
16;      Howell    v.    Railway    Co.,    93     Co.,    107    111.   App.    386. 
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murder  and  other  crimes  were  being  committed;  that  the  fire- 
arms and  ammunition  shipped  to  the  plaintiff  were  to  be  used 
in  aid  of  the  insurrection,  and  for  other  criminal  purposes,  and 
that,  under  the  advice  and  direction  of  the  then  governor  of 
the  state  the  defendant  shipped  the  goods  out  of  the  state  until 
May  4,  1885,  when  they  were  transported  to  Shawnee,  and 
there  stolen  and  carried  away  by  the  plaintiff  and  his  asso- 
ciates. The  court  held  that  a  common  carrier  who^  having  re- 
ceived goods  to  be  carried  to  a  designated  place,  transports 
them  to  another  place  to  prevent  their  coming  to  the  possession 
of  the  consignee,  and  deprives  him  of  their  use  and  possession, 
is  liable  for  conversion  of  the  goods;  that,  after  such  conver- 
sion, the  consignee  is  under  no  obligation  to  receive  the  goods, 
and  that  it  is  no  defense  to  his  action  for  their  value  that  they 
were  tendered  to  him  after  the  conversion  and  were  then  stolen 
without  the  negligence  of  the  carrier.^^ 

VII.     STOPPAGE  IN  TRANSITU. 

Sec.  757.  (^409.)  Carrier  may  show  stoppage  to  excuse 
delivery. — Another  excuse  Avhich  the  carrier  may  set  up  for  the 
non-delivery  of  the  goods  is,  that  the  vendor  has  exercised  his 
right  of  stoppage  in  transitu.  This  right  arises  upon  the  dis- 
covery by  the  vendor,  after  the  sale  of  the  goods  on  a  credit,  of 
the  insolvency  of  the  buyer,  and  is  said  to  be  based  on  the  plain 
reason  of  justice  and  equity,  that  one  man's  goods  shall  not  be 
applied  to  the  payment  of  another  man's  debts.  If,  therefore, 
after  the  vendor  has  delivered  the  goods  out  of  his  own  posses- 
sion, and  has  put  them  into  the  hands  of  the  carrier  for  deliv- 
ery to  the  buyer,  he  discovers  that  the  buyer  is  insolvent,  he 
may  retake  the  goods,  if  he  can,  before  they  reach  the  buyer's 
possession,  and  thus  avoid  having  his  property  applied  to  pay- 
ing debts  due  by  the  buyer  to  other  people.  This  right  of  the 
vendor  of  the  goods  is  held  to  continue  from  the  time  he  parts 
with  their  possession   until  they   have   come   into  the   actual 

45.  Railroad  Co.  r.  O'Donnell,  21  L.  R.  A.  117,  34  Am.  St.  Rep. 
4;i  Ohio  St.  489,  32  N.  E.  Rep.  476,     579. 
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possession  of  the  buyer,  and  may  be  enforced  by  him,  no  mat- 
ter into  Avhose  possession  they  may  have  come  in  the  course 
of  the  transportation,  at  any  time  before  their  delivery  to  the 
buyer  or  his  agent,  or  to  a  purchaser  of  them  from  the* 
buyer,  by  a  bona  fide  indorsement  and  transfer  of  the  bill  of 
lading.  The  right  is  highly  favored  by  the  law  on  account  of 
its  intrinsic  justice,  and  prevails  almost  universally  among 
civilized  nations ;  but  it  arises  only  in  favor  of  one  who  stands 
in  the  relation  of  vendor  to  the  goods.^ 

Sec.  758.  (§  410.)  How  right  exercised. — No  particu- 
lar form  or  mode  has  been  held  necessary  in  the  exercise  of  this 
right,  and  it  has  even  been  said  that  the  vendor  was  so  much 
favored  in  exercising  it  as  to  be  justifiable  in  getting  his  goods 
back,  by  any  means  not  criminal,  before  they  reached  the  pos- 
session of  an  insolvent  vendee.  All  that  is  required  is  some  act 
or  declaration  of  the  vendor,  or  his  agent,  countermanding  the 
delivery,  and  the  usual  mode  is  by  a  simple  notice  to  the  car- 
rier, stating  the  vendor's  claim,  forbidding  delivery  to  the 
vendee,  or  requiring  that  the  goods  shall  be  held  subject  to  the 
vendor's  orders.^  The  vendor  may,  however,  and  sometimes 
does,  resort  to  a  possessory  legal  action,  such  as  replevin  or 
attachment,  in  the  first  instance,  and  takes  the  goods  by  legal 
process,  either  from  the  carrier  himself  or  from  some  officer 
who  has  seized  them  for  a  debt  of  the  vendee.  Or  resort  may 
be  had  to  a  bill  in  equity,  the  jurisdiction  of  which  to  enforce 
the  vendor's  right  of  stoppage  is  said  to  be  unquestionable.^ 

1.  Branan  v.  Railroad  Co..  108  93;  Litt  t'.  Cowley,  7  Taunt.  169; 
Ga.  70,  33  S.  E.  Rep.  836,  75  Am.  Newhall  v.  The  Railroad,  51  Cal. 
St.  Rep.  26,  citing  Hutch,  on  345;  Howe  v.  Stewart,  40  Vt.  145; 
Carr. ;  Delta  Bag  Co.  v.  Kearns,  Blum  v.  Marks,  21  La.  Ann.  268; 
112  111.  App.  269,  citing  Hutch,  on  McFetridge  v.  Piper,  40  Iowa,  627; 
Carr.  Thompson  v.  The  Railroad,  28  Md. 

2.  Allen  v.  Railroad  Co.,  79  Me.  396;  Covell  v.  Hitchcock,  23  Wend. 
327;  Reynolds  v.  The  Railroad,  43  611;  Jones  v.  Earl,  37  Cal.  630; 
N.  H.  580;  O'Brien  t'.  Norris,  16  Whitehead  v.  Anderson,  9  M.  & 
Md.  122;  Rucker  v.  Donovan,  13  W.  518;  Pool  v.  Railroad  Co.,  23 
Kan.  251;   Bell  v.  Moss,  5  Whart.  S.  C.  286. 

189;    Mills    V.    Ball,    2    Bos.    &   P.        3.  Schotsmans    v.    Railway    Co., 
457;    Newhall   v.    Vargas,    13   Me.    L.  R.  1  Eq.  349,  L.  R.  2  Ch.  App. 
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Sec.  759.  (^  411.)  Who  may  exercise  the  right — Agent- 
Want  of  privity.— Tlie  notice  may  be  given  by  the  vendor  him- 
self or  by  his  agent,  and  it  is  not  necessary  that  the  agent 
should  have  any  especial  authority  to  stop  the  goods.  If  he  has 
authority  to  act  for  the  vendor,  either  generally  or  for  the 
purposes  of  the  consignment  in  question,  it  is  enough.'*  But  if 
the  stoppage  be  ordered  by  a  stranger,  absolutely  without  au- 
thority, the  act  will  be  unauthorized,  and  cannot  be  ratified  by 
the  vendor  after  the  goods  have  come  to  the  possession  of  the 
vendee.  It  will  therefore  be  proper  for  the  carrier  always  to 
inquire  into  the  authority  of  the  person  demanding  the  with- 
holding of  the  goods  from  the  consignee  to  act  for  the  vendor ; 
and  if  be  ascertained  that  he  acts  without  such  authority,  it 
will  be  the  carrier's  duty  to  disregard  it  and  deliver  them  to 
the  party  for  whom  they  were  intended.  But  an  admission 
by  an  agent  of  the  vendor  that  he  acts  in  the  particular  in- 
stance without  authority  will  not  be  conclusive  against  the 
validity  of  the  stoppage,  because  the  law  will  look  to  the  gen- 
eral nature  and  scope  of  his  agency,  and  will  not  be  governed 
by  the  opinion  or  admission  of  the  agent.-^  It  is  not  in  the 
nature  of  a  lien,  and  therefore  is  not  extended  to  other  per- 
sons who  have  merely  liens  upon  the  goods,  which  cease  as 
soon  as  they  have  parted  with  the  possession.  So  it  is  said 
that  a  consignor  who  is  not  the  vendor^  and  between  whom 
and  the  consignee  no  privity  exists,  cannot  stop  the  goods  in 
transit.*^ 


332;    Ford    r.    Sprowle,    2    A.    K.  goods   may   exercise   the   right   of 

Marsh.    528;    Hause    c.    Judson,    4  stoppage  in  transitu,  they  must  be 

Dana,  7.  in    transit    from    him    to    his    im- 

4.  Reynolds  v.  The  Railroad,  mediate  vendee.  Thus  if  one 
supra;  Bell  v.  Moss,  supra;  New-  buys  goods  of  another  with  direc- 
hall  I'.  Vargas,  supra;  Chandler  v.  tions  to  consign  them  to  a  third 
Fulton,   10  Tex.  2.  party,  and  the  seller  consigns  the 

5.  Bird  r.  Brown,  4  Exch.  786.  goods  as  directed,  there  being  no 

6.  Memphis,  etc.  R.  Co.  v.  Freed,  privity  between  the  vendor  and 
38  Ark.  614;  Eaton  v.  Cook,  32  Vt.  such  third  party,  the  seller  loses 
58;  Jenkyns  r.  Usborne,  7  M.  &  G.  his  right  to  stop  the  goods  upon 
678;  Feise  v.  Wray,  3  East,  93.  the  insolvency  of  the  one  who  has 

In    order    that    the    vendor    of  purchased    from    him.       Neimeyer 
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Sec.  760.  (§  412.)  To  whom  notice  is  to  be  given. — The  no- 
tice must  also  be  given  to  the  person  in  possession  of  the  goods ; 
or,  if  to  his  employer  or  agent,  then  under  such  circumstances 
and  at  such  time  as  to  give  to  such  employer  or  servant  an 
opportunity,  by  the  use  of  reasonable  diligence,  to  send  the 
necessary  orders  to  the  party  who  has  the  goods  in  his  pos- 
session. As  said  by  Parke,  B. :  "To  make  a  notice  effective  as 
a  stoppage  in  tramsitu,  it  must  be  given  to  the  person  who  has 
the  immediate  custody  of  the  goods;  or  if  given  to  the  prin- 
cipal, whose  servant  has  the  custody,  it  must  be  given  as  it 
was  in  Litt  v.  Cowley,^  at  such  a  time  and  under  such  circum- 
stances that  the  principal,  by  the  exercise  of  reasonable  dili- 
gence, may  communicate  it  to  his  servant  in  time  to  prevent 
the  delivery  to  the  consignee;  and  to  hold  that  a  notice  to  a 
principal  at  a  distance  is  sufficient  to  revest  the  property  in 
the  unpaid  vendor,  and  render  the  principal  liable  in  trover  for 
a  subsequent  delivery  by  his  servants  to  the  vendee,  when  it 
was  impossible,  from  the  distance  and  the  want  of  means  of 
communication,  to  prevent  that  delivery,  would  be  the  height 
of  injustice.^ 

Sec.  761.  (§  413.)  Vendee  must  be  insolvent — ^What  con- 
stitutes insolvency. — The  vendor  can  only  exercise  this  right 
against  one  who  is  insolvent  or  bankrupt,  and  whose  insolvent 
condition,  though  it  may  then  have  existed^  was  not  known  to 
him  at  the  time  of  the  sale,  but  was  afterwards  discovered;^ 

Lumber  Co.   v.   Railroad,   54   Neb.  allow  him  to  send  a  dispatch  over 

321,  74  N.  W.  Rep.  670,  40  L.  R.  the    public    telegraph    and    under- 

A.  534.  takes  to   send    the   same   over   its 

7.  7  Taunt.   169.  own  private  wire  and  then  negli- 

8.  Whitehead  v.  Anderson,  9  M.  gently  delays  the  sending  of  the 
&  W.  518;  Bell  v.  Moss,  5  Whart.  dispatch  so  that  the  goods  are  de- 
189;  Poole  i\  Railway  Co.,  58  Tex.  livered  to  the  consignee,  it  cannot 
134;  Rosenthal  v.  Weir,  170  N.  Y.  set  up  that  the  goods  were  beyond 
148,  63  N.  E.  Rep.  65,  57  L.  R.  A.  its  line  at  the  time,  or  its  ignor- 
527,  affirming  66  N.  Y.  Supp.  841,  ance  of  whose  charge  the  goods 
54  App.  Div.  275.  were  then  in,  and  it  is  liable  for 

Where  the  carrier  has  the  ship-  loss    occurring    by    reason    of    its 

per     who     desires     goods     to     be  negligence.       Willock    v.    Railway 

stopped  in  transitu  enter  into  an  Co.,  79  Mo.  App.  76. 

indemnifying  bond  and  refuses  to  9.  Schuster   v.   Carson,    28   Neb, 
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and  it  would  seem  that  the  insolvency  of  the  buyer,  in  order  to 
justify  the  proceeding,  must  be  evident.  Goods  cannot  be  ar- 
rested on  their  way  to  the  purchaser  because  his  ability  to  pay 
for  them  is  doubtful,  nor  unless  he  is  actually  insolvent  when 
they  are  stopped.  But  what  should  be  deemed  sufficient  evi- 
dence of  "insolvency"  is  a  difficult  question.  It  is  a  fact  to 
be  made  out  by  proof, .  showing  the  inability  of  the  vendee  to 
meet  his  engagements,  either  by  record  or  other  evidence, 
such  as  a  return  of  nulla  bona  upon  an  execution,  the  dishonor 
of  negotiable  paper,  or  a  failure  to  meet  other  business  en- 
gagements from  inability  to  do  so.  By  the  word  itself  is 
meant  a  general  inability  to  pay  one's  debts;  and  of  this  in- 
ability the  failure  to  pay  one  just  and  admitted  debt  would 
probably  be  sufficient,  and  the  fact  that  the  consignee  or  buyer 
has  "stopped  payment"  has  been  considered,  as  a  matter  of 
course,  to  be  such  an  insolvency  as  justified  a  stoppage  in 
transitu. 

Sec.  762.  (§414.)  Transfer  of  bill  of  lading  to  bona  fide 
holder  defeats  rights. — The  right  of  stoppagt-  in  transitu  may 
be  defeated  when  the  goods  are  represented  by  a  bill  of  lad- 
ing, which  is  a  symbol  of  the  property,  and  the  vendee,  being 
in  possession  of  it  by  the  vendor's  consent,  transfers  it  to  a 
third  person,  who  bo7m  fide  gives  value  for  it.^^     And  it  has 

612,    44    N.    W.    Rep.    734;    Fenk-  in  business,  afforded  the  ordinary 

hausen  v.  Fellows,  20  Nev.  312,  21  apparent  evidences   of   insolvency. 

Pac.   Rep.  886;   Walsh  r.   Blakely,  Nor  is  the  vendor's  right  abridged, 

6   Mont.   194;    Farrell   v.   Railroad  or    in    any    way    affected    by    the 

Co.,  102  N.  C.  390;   United  States,  fact  that  he  has  received  the  ven- 

etc.    Co.    V.    Oliver,    16    Neb.    612;  dee's    bills   of   exchange   or    other 

Loeb  r.  Peters,  63  Ala.  243;   Bay-  negotiable  securities  for  the  whole 

onne    Knife    Co.    v.   Umbenhauer,  price,  even  though  they  may  have 

107  Ala.  496,  54  Am.  St.  Rep.  114,  been  negotiated  and  are  still  out- 

1«  So.  Rep.  175;  Jeffris  v.  Railroad  standing.       Diem    v.    Koblitz,     49 

Co..   93   Wis.   250,   67   N.   W.   Rep.  Ohio   St.  41,   29   N.   E.  Rep.   1124, 

424,  57  Am.   St.  Rep.  919.  34  Am.  St.  Rep.  531. 

"Actual    insolvency   of   the  ven-  10.  Loeb  v.  Peters,  63  Ala.  243; 

dee   is   not   essential.     It   is   suffi-  Becker  r.  Hallgarten,  86  N.  Y.  167; 

cient    if,    before    the    stoppage    in  First   National    Bank   v.    Schmidt, 

transitu,  he  was  either  in  fact  in-  6  Colo.  App.  216,  40  Pac.  Rep.  479. 

solvent,    or    had,    by    his    conduct  So   where,  at  the  buyer's  request, 


844 


THE   LAW   OF    CARRIERS. 


[§  762. 


been  held  that  such  an  assignment  defeats  the  right,  although 
it  may  have  been  made  after  the  notice  to  the  carrier  by  the 
vendor,  in  the  exercise  of  his  right  of  stoppage,  not  to  deliver 
the  goods  to  the  buyer,  provided  the  assignee  of  the  bill  of 


the  goods  were  shipped  in  his 
name  as  consignor  to  a  third  per- 
son, it  was  said  that  the  vendor's 
right  of  stoppage  was  defeated. 
Treadwell  v.  Aydlett,  9  Heisk.  388. 

The  right  of  stoppage  in  tran- 
situ exists  against  the  vendee  and 
all  purchasers  from  him,  until 
there  has  been  an  actual  delivery 
of  the  goods  to  the  vendee,  or  to 
a  purchaser  under  his  order;  and 
until  such  delivery  has  been  made 
and  possession  of  the  goods  ob- 
tained, the  title  of  a  bona  fide  pur- 
chaser from  the  vendee,  without 
notice,  can  only  be  made  good 
against  the  exercise  of  such  right 
bj  an  assignment  of  the  bill  of 
lading.  Branan  v.  Railroad  Co., 
108  Ga.  70,  30  S.  E.  Rep.  836, 
75   Am.    St.   Rep.    26. 

A  mere  resale  by  the  buyer 
without  an  actual  delivery  of  the 
goods  or  an  assignment  of  the  bill 
of  lading,  therefore,  does  not  de- 
feat such  right  of  stoppage.  And 
the  subsequent  possession  of  the 
goods  by  such  purchaser,  acquired 
by  means  of  a  replevin  suit,  does 
not  alter  the  case,  notwithstand- 
ing such  purchaser  may  in  per- 
fect good  faith  have  paid  his 
money  in  expectation  of  getting 
the  goods  in  question.  Delta  Bag 
Co.  V.  Kearns,  112  111.  App.  269. 

In  Railway  Co.  v.  Heidenheimer, 
82  Tex.  195,  17  S.  W.  Rep.  608, 
27  Am.  St.  Rep.  861,  two  days 
before  the  carrier  was  notified  to 
stop  the  goods  the  vendee  trans- 
ferred and  assigned  the  bill  of 
lading  to  a  bona  fide  holder,  who 


had  no  knowledge  of  the  vendee's 
insolvency,  as  collateral  security 
for  a  cash  loan.  Two  days  later 
the  vendor  stopped  the  goods  in 
transitu  and  obtained  possession 
of  the  goods  from  the  carrier. 
The  pledgee  of  the  bill  of  lading 
sued  the  carrier  for  the  value  of 
the  goods.  The  court  said  in 
part:  "It  is  held  by  some  authori- 
ties that  where  a  bill  is  assigned 
as  collateral  security,  the  rights 
of  the  pledgee  thereunder  are  the 
same  as  those  of  an  actual  pur- 
chaser of  the  goods  for  value,  as 
far  as  the  exercise  of  those  rights 
is  necessary  for  the  holder's  pro- 
tection; and  that  one  who  makes 
a  temporary  advance  to  the  ven- 
dee, taking  the  bill  as  his  security, 
has  the  same  rights  as  the  buyer 
of  the  goods  (i.  e.,  the  person  who 
takes  a  bo7ia  fide  transfer  of  the 
bill  of  lading  from  the  vendee)." 
In  any  event  it  must  be  conceded 
that,  if  a  transfer  of  a  bill  of  lad- 
ing by  way  of  pledge  or  mortgage, 
or  as  collateral  security  for  a 
loan,  does  not  absolutely  defeat 
the  right  of  stoppage  in  transitu, 
the  seller  cannot  exert  that  right 
until  he  has  discharged  the  debt 
secured  by  the  transfer  as  his 
right  is  subject  to  that  of  the 
mortgagee  or  pledgee. 

In  the  same  case  it  was  said 
that  the  purpose  of  issuing  bills 
of  lading  in  duplicate  is  that  all 
parties  may  have  an  original. 
The  duplicate  therefore  possesses 
the  same  characteristics  as  the 
original,  so-called,  retained  by  the 
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lading  is  ignorant  that  such  notice  has  been  given.^^  But,  as 
we  have  seen/-  the  indorsement  and  transfer  of  the  bill  of  lad- 
ing can  give  no  better  right  to  the  goods  than  the  indorser 
himself  has,  and,  if  it  be  lost  or  stolen,  the  finder  or  thief  can 
confer  no  title,  even  upon  an  innocent  third  party,  by  a  trans- 
fer to  him,  although  it  might  have  the  indorsement  of  the  true 
owner  upon  it,  as  he  could  do  in  the  case  of  negotiable  in- 
struments. In  other  words,  bills  of  lading  are  not  negotiable 
in  the  commercial  sense  of  that  word,  but,  as  between  buyer 
and  seller,  are  treated  as  mere  symbols  representing  the  prop- 
erty named  in  them.  Its  assignment  can  only  confer  such 
rights  upon  the  assignee  as  the  assignor  himself  had.  If, 
therefore,  the  vendor  has  a  right  to  stop  the  goods  in  tran- 
situ by  reason  of  the  insolvency  of  the  vendee,  the  latter  cer- 
tainly has  no  right,  after  the  notice  to  the  carrier,  to  the  pos- 
session of  the  goods^  nor  could  the  carrier  suffer  him  to  take 
them  without  becoming  responsible  to  the  vendor.^  ^ 

Sec.  763.  (§  414a.)  Right  not  defeated  by  attachment  or 
garnishment  by  creditors  of  consignee. — The  seizure  of  the 

vendor.  If  the  seller  sends  a  judgment,  holding  that  the  assign- 
duplicate  to  the  vendee,  and  the  ment  gave  to  the  assignee  no 
duplicate  is  transferred  to  a  hona  other  right  or  title  than  the  con- 
fide  purchaser,  the  right  of  stop-  signee  himself  possessed,  and 
page  in   transitu  is  defeated.  consequently  that  the  vendor  had^ 

11.  Newhall  v.  The  Railroad,  51  a  right  to  stop  the  goods.  The 
Cal.  .345.  judgment  was  brought  before  the 

12.  Ante,  §  175.  house   of   lords,   and   a   venire   de 

13.  In  the  case  of  Lickbarrow  novo  was  awarded  upon  a  tech- 
V.  Mason,  2  T.  R.  63,  which  is  the  nical  ground.  But  the  court  ol 
leading  case  on  this  subject,  the  king's  bench  adhered  to  its  former 
court  of  king's  bench  decided  that,  decision,  and  the  case  was  prose, 
by  an  assignment  made  by  the  cuted  no  further.  Since  that  time 
consignee  for  a  valuable  consid-  it  has  never  been  doubted  that 
eration,  and  without  notice  to  the  the  judgment  of  the  king's  bench 
assignee  that  the  goods  were  not  was  correct.  But  the  facts  in 
paid  for,  the  property  was  abso-  that  case  showed  that  the  buyef 
lutely  transferred  to  the  assignee,  who  had  assigned  the  bill  of  lad- 
and  that  the  vendor  was  deprived  ing  had  at  the  time  both  the  title 
of  the  right  to  stop  the  goods  in  and  the  immediate  right  to  the 
transitu.  The  court  of  exchequer  possession  of  the  goods.  But  as 
chamber,   however,    reversed     this  soon  as  notice  is  given  to  the  car- 
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goods  before  delivery  at  the  suit  of  the  consignee's  creditors/'* 
or  the  garnishment  of  the  carrier  by  such  creditors/ ^  will  not 
defeat  the  vendor's  right  of  stoppage. 

Sec.  764.  (§  414b.)  Effect  of  attachment  of  goods  by  ven- 
dor.— Whether  the  right  is  waived  where  the  seller  seizes  the 
goods  by  attachment  as  the  goods  of  the  vendee  while  they  are 
yet  in  transit  is  a  question  upon  which  the  authorities  are  in 
conflict.  The  affirmative  has  been  laid  down  as  the  rule  by 
some  text-writers/*^  chiefly  on  the  authority  of  one  case/'' 
while  the  negative  has  been  asserted  in  other  cases.^® 

Sec.  765.  Effect  of  acceptance  of  drafts  or  negotiation  of 
notes. — Neither  the  acceptance  of  an  unpaid  draft,  nor  the 
sending  to  the  vendee  of  an  account  in  which  he  is  credited 
with  the  draft,  nor  the  negotiation  of  notes  subsequently  re- 
turned to  the  vendor  and  tendered  back  to  the  vendee  by  the 
vendor  will  prevent  the  vendor  from  stopping  the  goods  in 
transitu}^ 


rier,  where  the  vendee  is  discov- 
ered to  be  insolvent,  the  vendor  re- 
establishes the  lien  which  he  had 
before  he  parted  with  the  goods, 
and  thereby  deprives  the  vendee 
of  the  right  to  their  possession; 
and,  if  the  assignment  of  the  bill 
of  lading  is  afterwards  made, 
though  to  a  person  ignorant  of 
such  notice,  the  question  would  be 
whether  the  vendor  could  be  de- 
prived of  the  security  thus  ac- 
quired, or  the  assignee  could  be 
substituted  to  any  right  which  his 
assignor  did  not  possess,  by  the 
transfer  of  an  instrument  not 
negotiable. 

14.  Farrell  r.  Railroad  Co.,  103 
N.  C.  390;  Estey  v.  Truxel,  25  Mo. 
App.  238;  Sherman  v.  Rugee,  55 
Wis.  346;  Durgy  Cement  Co.  v. 
O'Brien,  123  Mass.  12;  Bayonne 
Knife  Co.  v.  Umbenhauer,  107  Ala. 
496;  18  So.  Rep.  175,  54  Am.  St. 
Rep.  114.     • 


15.  Chicago,  etc.  R.  Co.  v. 
Painter,  15  Neb.  394.    * 

So  the  fact  that  the  consignee 
has  been  adjudicated  a  bankrupt 
before  a  delivery  of  the  goods  to 
him  will  afford  the  trustee  in 
bankruptcy  no  right  to  possession 
of  the  goods  as  against  the  vendor 
who  has  exercised  his  right  to 
stop  the  goods  in  transitu.  In  re 
M.  Burke,  140  Fed.  971. 

16.  Bishop  on  Contracts,  §802; 
Wait's  Act.  &  Def.  616. 

17.  Woodruff  V.  Noyes,  15  Conn. 
335. 

18.  Allyn  v.  Willis,  65  Tex.  65, 
doubting  Halff  v.  Allyn,  60  Tex. 
278. 

19.  Brewer  Lumber  Co,  v.  Rail- 
road Co.,  179  Mass.  228,  60  N.  E. 
Rep.  548,  54  L.  R.  A.  435,  88  Am. 
St.  Rep.  375;  Diem  v.  Koblitz,  49 
Ohio  St.  41,  29  N.  E.  Rep.  1124, 
34    Am.    St.   Rep.    531;    Rogers    v. 
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Sec.  766.  (^  415.)  Goods  must  be  in  possession  of  some 
middleman. — It  is  essential  to  the  exercise  of  the  right  that  the 
goods  should  be  at  the  time  in  the  possession  of  a  middleman, 
or  of  some  person  intervening  between  the  vendor  who  has 
parted  with,  and  the  purchaser  who  has  not  yet  received  them. 
But  it  is  not  necessary  that  they  should  remain  in  the'  posses- 
sion of  the  carrier,  quci  carrier.  When  the  carrier  combines 
with  his  business  of  common  carrier  that  of  warehouseman,  if 
the  transportation  has  been  completed  and  the  goods  put  in 
store,  the  right  of  the  vendor  still  exists,  and  the  notice  to  the 
carrier  will  bind  him  as  warehouseman.  In  the  case  of  water 
carriers  and  railroad  companies  transporting  goods  as  common 
carriers,  therefore,  the  transitus  will  not  be  considered  as  hav- 
ing come  to  an  end,  so  as  to  defeat  the  vendor's  right,  as  soon 
as  the  goods  have  arrived  at  destination  and  have  been  stored, 
whether  such  carriers  be  required  to  give  notice  to  the  con- 
signee or  not,  or  whether  their  liability  be  held  to  cease  as 
carriers  upon  the  arrival  and  warehousing  the  goods,  without 
more,  or  not.  As  long  as  the  goods  are  in  their  custody, 
whether  as  carriers  or  warehousemen,  they  must  recognize  the 
right  of  the  vendor  to  stop  the  delivery  of  the  goods  to  the 
vendee  if  he  has  become  insolvent  or  has  not  defeated  the  right 
by  an  assignment  of  the  bill  of  lading  to  a  bona  fide  pur- 
chaser.2o 

Schneider,    13    Ind.    App.    23,    41  Minn.    464,    59    N.    W.    Rep.    1096; 

N.   E.   Rep.   71.  In   re  M.   Burke,   140  Fed.   971. 

20.  McFetridge      r.      Piper,      40         Where  goods  have  been  shipped 

Iowa,  627;  Calahan  v.  Babcock,  21  by    a   common    carrier,    and    have 

Ohio    St.    281;    Bartram    v.    Fare-  arrived  at  the  point  of  destination 

brother,     4     Bing.     579;      Brewer  and  notice  thereof  has  been  given 

Lumber    Ck).    r.    Railroad    Co.,    179  to  the  consignee  who  does  not  pay 

Mass.   228,  60    N.  .E.  Rep.   548,   54  the  freight  nor  indicate  an  inten- 

L.    R.    A.    435,    88    Am.    St.    Rep.  tion  to  receive  the  goods,  and  the 

375.  goods    thereafter    remain     in     the 

Delivery  of  goods  in  transit  by  custody  of  the  carrier  without  any 
th6  carrier  to  another  agent  agreement  that  the  carrier  shall 
merely  to  perform  some  act  in  hold  the  same  as  agent  or  ware- 
reference  to  forwarding  them  will  houseman  for  the  consignee,  there 
not  affect  the  vendor's  right  of  is  no  delivery  to  the  consignee, 
stoppage.      Lewis    c.    Sharvey,    58  and    the   vendor   may   recover  the 
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Sec.  767.    (§  416.)   How  long  goods  will  be  deemed  in  transit. 

— So  long  as  they  remain  in  any  place  of  deposit  connected 
with  their  transmission,  as  in  the  hands  of  a  middleman,  as  a 
packer  or  warehouseman,  or  even  of  an  agent  of  the  vendee 
himself^^  at  any  stage  of  their  journey  for  the  purpose  of  being 
forwarded,22  or,  although  they  may  have  passed  through  the 
hands  of  several  carriers,  if  they  have  still  to  reach  the  destina- 
tion originally  intended,  they  may  be  stopped  by  the  vendor. 
And  although  they  may  have  reached  their  destination,  if  any- 
thing remains  to  be  done,  as  the  payment  of  freight  upon  them, 
or  if  they  must  be  weighed  before  the  consignee  is  entitled  to 
their  possession,  they  are  still  in  transitu  for  the  purpose  of 
stoppage  by  the  vendor.^^ 

Sec.  768.  (§  416a.)  Actual  or  constructive  delivery  defeats 
right. — An  actual  or  constructive  delivery  of  the  goods  to  the 
consignee  will,  however,  defeat  the  right  of  stoppage.  Up  to 
that  time  the  right  may  still  be  exercised,  but  after  that  time 
it  is  at  an  end.^^  After  the  goods  have  once  been  delivered  to 
the  consignee  the  right  of  stoppage  will  not  revive  because  he 

goods  by  stoppage  in  transitu.  A  stoppage  had  ceased  when  the 
sale  by  the  consignee  to  the  car-  goods  had  come  to  the  hands  of  a 
rier  under  such  circumstances,  in  forwarding  agent  for  the  con- 
consideration  of  the  unpaid  signee,  and  when  not,  are  fully 
freight   on   the  goods,    and    other  stated. 

pre-existing    debts,    does    not    con-        23.  Goods    may    be    stopped    in 

stitute    the    carrier    a    bona    fide  transit  when  they   have  not  been 

purchaser.      Wheeling,    etc.    Rail-  delivered   to   the   purchaser   or  to 

read    Co.    v.    Koontz,    61    Ohio    St.  any  agent  of  his  to  hold  for  him 

551,    56    N.    E.    Rep.   471,    76   Am.  otherwise  than  as  carrier,  but  are 

St.  Rep.  435.  still   in  the   hands   of   the   carrier 

21.  Buckley  v.  Furniss,  15  as  such  and  for  the  purposes  of 
Wend.  137;  Coates  v.  Railton,  6  transit,  although  such  carrier  was 
B.  &  C.  422;  Cabeen  t\  Campbell,  the  purchaser's  agent  to  accept 
6  Casey,  254;  Harris  r.  Pratt,  17  the  delivery  so  as  to  pass  the 
N.  Y.  249;  Harris  v.  Hart,  6  Duer,  property.  Bethell  v.  Clark,  20  Q. 
606;  Railroad  Co.  v.  Koontz,  61  B.  Div.  615;  Lyons  v.  Hoffnung,  15 
Ohio   St.    551,   56    N.   E.   Rep.   471,  App.   Cas.    391. 

76   Am.   St.  Rep.  435.  24.  Schuster  v.   Carson,   28   Neb. 

22.  See  Benjamin  on  Sales,  §§  612,  44  N.  W.  Rep.  734;  Klein  v. 
839-844,  where  the  cases  in  which  Fischer,  30  Mo.  App.  568;  The 
it  has  been  held  that  the  right  of  Natchez,  31  Fed.  Rep.   615;   Lang- 
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reships  them  to  a  further  point. ^^  But  an  order  for  delivery 
of  the  goods  at  a  particular  warehouse  or  point  within  the  orig- 
inal destination  cannot  ordinarily  be  considered  a  direction  to 
start  the  goods  to  another  destination  so  as  to  defeat  the  ven- 
dor's right  of  stoppage.26 

Sec.  769.  (§  417.)  What  constitutes  a  delivery. — But  it  is 
not  necessary  that  the  goods  should  have  come  into  the  actual 
possession  of  the  buyer,  to  put  an  end  to  the  right  of  the  ven- 
dor. If  the  wharfinger  or  warehouseman  is  the  agent  of  the 
buyer  to  keep  the  goods  for  him,  or  if  he  has  agreed  with  the 
buyer  before  their  arrival  to  receive  and  hold  them  for  him, 
or  if  such  is  the  usage  and  usual  course  of  dealing  between 
them,27  the  vendor's  right  of  stoppage  will  have  ended  as  soon 
as  the  goods  arrive  and  are  stored  with  such  agent.  And  if 
the  consignee,  for  his  own  convenience,  agree  with  the  carrier 
to  let  his  goods  remain  in  his  warehouse,  to  be  delivered  when 
or  as  he  should  want  them,  or  if  that  be  the  course  of  dealing 
between  them,  the  carrier  becomes  the  warehouseman  or  agent 
of  the  buyer,  although  he  may  still  have  a  lien  upon  them  for 
his  freight.2*     But  the  carrier  cannot  of  his  own  will  change 

staff  r.  Stix,  64  Miss.  171;  Hall  v.  order   to   rebut    this    presumption 

Dimond,   C3    N.    H.    565;    Greve   v.  there  must  be  proof  of  some  agree- 

Dunham,    60    Iowa,    108;    Halff   v.  ment  or  arrangement  between  the 

AUyn,  60  Tex.  278;  Macon,  etc.  R.  buyer    and    the     carrier     whereby 

Co.    V.   Meador,   65    Ga.    705;    More'  the  latter,  while  retaining  his  lien, 

V.  Lott,  13  Nev.  376.  becomes    the    agent    of   the    buyer 

25.  Brooke  Iron  Co.  v.  O'Brien,  to  keep  his  goods  for  him;  and 
135  Mass.  442.  in  the  absence  of  such  an  agree- 

26.  Lewis  v.  Sharvey,  58  Minn,  ment,  unless  the  evidence  justifies 
464,   59  N.  W.  Rep.   1096.  the    inference   that   the   carrier   is 

27.  Wentworth  v.  Outhwaite,  10  holding  the  goods  subordinate  to 
M.  &  W.  436.  and  for  the  consignee,  the  fair  im- 

28.  See  Taylor  v.  Railway  Co.,  plication  of  the  law  is  that,  if  the 
(1901)  1  Q.  B.  774,  70  L.  J.  Q.  B.  goods  are  in  the  carrier's  ware- 
499.  house  awaiting  payment  of  freight 

But    the    existence    of    the    car-  and    other   charges,    the    transitus 

tier's     lien     for     unpaid     freight  has  not  been  ended,   and  that  the 

charges,   it   has    been    held,   raises  carrier  holds  them  in  his  capacity 

a  strong  presumption  that  the  car-  of  carrier  to   keep   good   his   com- 

rier  continues  to  hold  the  goods  in  mon    law    lien     for     freight     and 

its    capacity    as    carrier;     and    in  charges,    and    that   they    are    still 

54 
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his  character  so  as  to  become  the  buyer's  agent  or  warehouse- 
man without  the  latter 's  assent,  nor  can  the  buyer  change  the 
capacity  in  which  the  carrier  holds  the  goods,  so  as  to  make 
him  a  bailee  for  the  buyer,  without  the  carrier's  assent.  The 
intentions  of  both  must  concur.  As  where  the  goods  were 
actually  delivered  into  the  possession  of  the  consignee,  who 
upon  examination  sent  them  back  to  the  carrier  with  instruc- 
tions to  return  them  to  the  seller,  who  in  turn  refused  to  take 
them,  by  reason  of  which  they  Avere  left  in  the  carrier's  hands 
as  warehouseman,  and  it  was  contended  that  the  goods  re- 
mained in  the  hands  of  the  carrier  for  the  real  owner  who  was 
the  buyer;  while  it  was  admitted  that  the  buyer  was  the  real 
owner,  it  was  held  that  the  goods  had  never  ceased  to  be  in 
iransitu,  the  intention  of  the  buyer  being  a  material  fact,  and 
that  the  carrier  did  not  become  his  agent  upon  the  return  of 
the  goods  by  him.-^  So  where  the  consignee  went  on  board 
the  vessel,  and  said  to  the  captain  that  he  had  come  to  take 
possession  of  his  goods,  and  saw  and  touched  them,  but  was 
told  by  the  captain  in  the  same  interview  that  he  would  de- 
liver him  the  goods  when  he  was  satisfied  about  his  freight, 
whereupon  the  consignee  left,  and  the  vendor  then  went  on 
board  and  gave  notice  of  stoppage  to  the  mate^  it  was  held 
that  no  actual  possession  had  been  taken  by  the  assignee,  and 
that  as  the  captain  had  not  contracted  to  hold  as  his  agent 
the  transitus  was  not  at  an  end,  and  the  stoppage  was  good.^*' 
Delivery  of  goods  to  the  store  of  the  vendee  which  at  the 

subject    to    the    vendor's    right   of  whether     the     transit    had    ended 
stoppage.     A  delivery  by  the  car-  when  the  vendee,  being  unable  to 
rier   of  part   of  the   goods,   there-  pay    the    freight,    to    save   demur- 
fore,     when    he    is    holding    such  rage,  was  allowed  by  the  railroad 
goods  for  the  purpose  of  securing  to   unload   the   cars    and   pile   the 
unpaid    freight   charges,    will    not  goods   in  its  yard   until   he  could 
operate  as  a  constructive  delivery  pay      the      freight.        Rogers      v. 
of   the   whole,   unless   the   circum-  Schneider,    13    Ind.    App.    23,    41 
stances  show  that  the  carrier  and  N.   E.   Rep.   71. 
buyer  intended  a  partial  delivery        29.  Bolton   v.   The  Railway   Co., 
to  so  operate.     Jeffris  v.  Railroad  1  L.  R.  C.  P.  431. 
Co.,  93  Wis.  250,  57  Am.  St.  Rep.        30.  Whitehead  v.  Anderson,  9  M. 
919,  67  N.  W.  Rep.  424.  &  W.   518. 
It    is    a    question    for   the   jury 
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time  is  in  the  possession  of  the  sheriff,-"  or  a  mortgagee,^^  ^ill 
not  be  considered  a  delivery  to  the  consignee  such  as  will  de- 
feat the  vendor's  right  of  stoppage. 

Sec.  770.    (^  418.)    When  transit  deemed  to  be  ended.— The 

iransitus  will  be  considered  as  ended  when  the  goods  have  been 
delivered  at  the  consignee's  own  warehouse,  or  when  they 
have  been  delivered  at  a  place  where  the  consignee  intends 
them  to  remain  until  he,  by  his  orders,  gives  them  a  further 
destination.  So  he  may  demand  their  delivery  to  himself  at 
any  point  upon  their  journey,  and  thus  put  an  end  to  the  right 
of  the  vendor  to  stop  them.^^  And  if  the  carrier  wrongfully 
refuse  to  deliver  the  goods  upon  the  demand  of  the  consignee, 
the  ti'ansitus  is  at  an  end  as  soon  as  the  demand  is  made  and 
refused,  and  the  right  of  stoppage  is  gone.^^  But  it  will  not 
be  terminated  by  an  unauthorized  demand  on  the  carrier,  with 
which  he  fails  to  comply .^-^ 

Sec.  771.  (§419.)  Same  subject.— It  is  held  that  if  the 
buyer  send  his  own  cart  or  vessel  for  the  goods,  or  receive 
them  thereon  for  transportation,  they  will  be  considered  as 
having  reached  his  actual  possession,  unless  the  vendor  restrain 
the  effect  of  such  delivery  by  taking  a  receipt  or  bill  of  lading, 
so  expressed  as  to  indicate  that  the  delivery  to  the  master  of 
the  vessel  is  to  him  as  an  agent  for  carriage,  and  not  as  an 
agent  to  receive  possession  for  the  buyer.^*^  There  are,  how- 
ever, cases  which  hold  that  so  long  as  the  property  is  merely 
on  its  way  to  the  buyer,  it  may  be  stopped  without  reference 
to  the  mode  of  conveyance,  and  that  the  delivery  to  an  agent 
of  the  vendee,  though  he  may  be  the  master  of  the  vendee's 

31.  Harris  r.  Tenney,  85  Tex.  Secomb  v.  Nutt,  14  B.  Mon.  324; 
254,  20  S.  W.  Rep.  82,  34  Am.  Reynolds  v.  The  Railroad,  43  N. 
St.   Rep.   796.  H.    580. 

32.  Kingman  v.  Denison,  84  34.  Bird  v.  Brown,  4  Exch.  786. 
Mich.  608,  48  N.  W.  Rep.  26,  22  35.  Allen  r.  Mercier,  1  Ash.  103; 
Am.    St.    Rep.    711.  Reynolds    v.   The    Railroad,    43    N. 

33.  Whitehead  r.  Anderson,  9  M.  H.   5S(). 

&  W.  51S;  The  London,  etc.  Rail-  36.  Turner  r.  The  Liverpool 
way   V.   Bartlett,   7   H.   &   N.   4go;     Docks  Trustees,  6  Exch.  343;  Van 
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vessel,  will  not  terminate  the  transitus  where  the  object  in  view 
is  the  transportation  of  the  property  to  its  destination.^^ 

Sec.  772.  (§  420.)  Not  necessary  that  vendor  obtain  actual 
possession  of  goods — Notice  is  sufficient. — It  was  formerly  held 
that,  in  order  to  make  the  stoppage  in  transitu  effectual,  the 
vendor  must  recover  back  the  actual  possession  of  the  goods. 
But  it  is  now  settled  that  a  demand  made  upon  the  carrier  for 
them,  or  a  notice  to  him  to  stop  their  delivery  to  the  consignee, 
or  an  assertion  of  the  vendor's  right  after  an  entry  of  the 
goods  at  the  custom-house,  or  a  claim  and  endeavor  to  get  pos- 
session, is  equivalent  to  an  actual  recovery  of  the  goods  into 
the  vendor's  possession.  After  such  notice,  the  vendor  will 
be  considered  as  constructively  in  possession,  and  if  the  de- 
mand for  their  redelivery  be  refused,  or  if  they  be  given  up 
to  another  after  such  notice,  the  vendor  may  maintain  trover 
against  the  carrier,  or  any  other  person,  though  it  may  be  the 
buyer  himself,  into  whose  possession  they  have  come.  The 
title  to  the  goods  will  still  remain  in  the  buyer  as  before,  but 
the  seller  will  be  considered  as  put  in  the  same  position  as  to 
his  lien  that  he  held  before  he  parted  with  them.^^ 

Sec.  773.  (§  421.)  Duty  and  liability  of  carrier  after 
notice. — The  insolvency  of  the  buyer  is  essential  to  the  exist' 
ence  of  the  right  of  the  vendor  to  stop  the  goods.  If,  therefore, 
the  former  be  solvent  at  the  time  of  its  attempted  exercise,  the 

Casteel     v.     Booker,     2    id.    691;  v.    Burns,   1    Iowa,    64;    O'Neil   v. 

Schotsmans    v.    The   Railway    Co.,  Garrett,  6  id.  480;  White  v.  Welsh, 

L.  R.  2  Ch.  App.  332.  38  Penn.  St.  396;  Rowley  v.  Bige- 

37.  Stubbs  V.  Lund,  7  Mass.  453;  low,    12    Pick.    307;    Rosenthal    v. 
Harris  v.  Pratt,  17  N.  Y.  249;  Har-  Weir,  170  N.  Y.  148,  63  N.  E.  Rep. 
ris  V.  Hart,  6  Duer.  606;  Holbrook  65,    57   L.   R.   A.   527,  affirming   66 
V.   Vose,    6    Bosw.    76;    Newhall    v.  N    Y.   S.   841,   54  App.  Div.   275. 
Vargas,  13  Me.  93.  Payment  of  the  freight  must  be 

38.  Litt  i>.  Cowley,  7  Taunt.  169;  made  to  the  carrier  before  the 
Bohtlingk  v.  Inglis,  3  East,  381;  consignor  can  obtain  possession  of 
Northey  v.  Field,  2  Esp.  613;  Mills  the  goods  under  his  right  of  stop- 
V.  Ball,  2  Bos.  &  P.  457;  Newhall  page  in  transitu.  Pennsylvania 
V.  Vargas,  13  Me.  93;  Jordan  v.  Steel  Co.  v.  Railroad  Co.,  94  Ga. 
James,  5  Ham.  88;  Wentworth  v.  636,  21  S.  E.  Rep.  577. 
Outhwaite,  10  M.  &  W,  436;   Cox 


§774.]  STOPPAGE   IN  TRANSITU.  853 

carrier,  if  he  know  the  fact,  will  be  not  only  justified  in  refus- 
ing to  give  up  the  goods  or  to  pay  attention  to  the  notice,  but 
it  would  be  his  duty  to  do  so.  He  obeys  the  order  or  demand 
at  his  peril  in  any  case.  For,  while  a  rightful  stoppage  pro- 
tects the  carrier  against  the  claims  of  the  consignee,^^  yet  if  it 
should  turn  out  that  the  purchaser  of  the  goods  was  solvent, 
the  notice  or  demand  would  be  entirely  without  authority.  If, 
therefore,  the  carrier  refuse  to  give  up  the  goods  to  the  con- 
signee, who  is  solvent,  upon  his  demand,  the  latter  might  main- 
tain an  action  of  trover  against  him  at  once.  If,  on  the  other 
hand,  the  carrier  fail  to  withhold  the  goods  upon  a  notice  to 
do  so,  or  to  surrender  their  possession  to  the  vendor  upon  his 
demand,  or  if,  after  such  notice  or  demand,  he  should  deliver 
them  to  the  buyer^  and  it  should  turn  out  that  the  latter  was 
insolvent,  the  carrier  will  be  liable  to  the  vendor,  at  least  to. 
the  extent  of  the  buyer's  indebtedness  for  the  goods.'*"  It  has 
therefore  been  said  that,  "as  the  carrier  obeys  the  stoppage 
in  transitu  at  his  peril,  if  the  consignee  be  in  fact  solvent,  it 
would  seem  no  unreasonable  rule  to  require  that,  at  the  time 
the  consignee  was  refused  the  goods,  he  should  have  evidenced 
his  insolvency  by  some  overt  act."*i  But  in  the  case  of  The 
Tigress'*^  this  suggestion  is  rejected,  the  judge  saying  that  the 
proof  of  the  conditions  on  which  the  vendor's  rights  depend 
would  always  be  difficult,  often  impossible,  at  the  time  of  their 
exercise;  "for  instance,  whether  the  vendee  is  insolvent  may 
not  transpire  till  afterwards,  when  the  bill  of  exchange  for  the 
goods  becomes  due;  for  it  is,  as  I  conceive,  clear  law  that  the 
right  to  stop  does  not  require  the  vendee  to  have  been  found 
insolvent."" 

Sec.  774.    Same  subject — Effect  of  agreed  valuation  in  bill 
of  lading  when  delivery  made  by  carrier  after  notice. — Al- 

39.  The    Vidette,    34    Fed.    Rep.        41.  Blackburn  on  Sales,  266. 
39G;     The    E.    H.    Pray,    27    Fed.         42.  32  L.  J.  Adm.  97. 

Rep-  474.  43.  Benjamin    on    Sales,    §  838. 

40.  Allen    v.    Railroad     Co.,     79     And    see  authorities  cited  in  last 
Me.    327;    Bloomingdale     v.     Rail-    section. 

road    Ck).,    6    Lea,    616;    Poole    v. 
Railway  Co.,  58  Tex.  134. 
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though  an*  agreed  valuation  may  be  given  in  the  bill  of  lading 
in  consideration  of  which  a  reduced  freight  rate  is  allowed,  if 
the  shipper  gives  notice  to  the  carrier  to  stop  the  goods  in 
transitu,  and  the  carrier  agrees  to  do  so,  he  holds  the  goods 
as  the  shipper's,  and  the  law  creates  a  new  relation  to  which 
the  bill  of  lading  has  no  reference.  On  a  negligent  delivery 
by  the  carrier,  therefore^  after  notice  from  the  shipper,  the 
agreed  valuation  in  the  bill  of  lading  will  not  control,  but  the 
shipper  may  show  the  real  value  of  the  goods  in  an  action  for 
damages  against  the  carrier.^^ 

Sec.  775.  (§  422.)  Course  to  be  pursued  by  carrier  for  his 
own  protection. — The  law  of  stoppage  in  transitu,  therefore, 
becomes  of  great  importance  to  the  common  carrier ;  and  when 
a  notice  is  given  or  a  demand  is  made  upon  him  for  the  goods 
by  a  vendor  who  claims  the  right  to  avail  himself  of  it  in  the 
particular  ease,  it  places  him  in  very  nearly  the  same  situation 
as  when  a  demand  is  made  for  the  goods  by  one  who  claims  ad- 
versely to  the  bailor  or  his  consignee.  If  it  be  doubtful 
whether  the  right  exists  to  stop  the  goods,  the  carrier  may, 
as  in  that  case,  instead  of  refusing  to  comply  with  the  notice 
or  the  demand,  require  that  he  shall  be  allowed  a  reasonable 
time  to  investigate  the  condition  of  the  buyer;  and  if,  after 
inquiry,  he  shall  be  unable  to  satisfy  himself,  and  does  not 
choose  to  assume  the  responsibility  of  a  delivery  to  either 
seller  or  buyer,  or  to  act  upon  the  demand  of  the  vendor  that 
the  goods  shall  be  withheld  from  the  consignee,  he  may,  for 
his  own  security,  resort  to  legal  proceedings  to  have  the  ques- 
tion determined,  as  in  the  case  of  adverse  claimants  of  the 
property.^^ 

44.  Rosenthal  r.  Weir,  170  N.  Y.  527,  afffrming  66  N.  Y.  Supp.  841, 
148,  63  N.  E.  Rep.  65,  57  L.  R.  A.     54  App.  Div.  275. 

45.  Ante,  §  752. 


§777.]  carrier's  right  to  receipt.  855 

VIII.    THE  CARRIER'S  RIGHT  TO  A  RECEIPT  ON  DE- 
LIVERY. 

Sec.  776.  (§  423.)  Carrier  may  demand  receipt  on  delivery. — 
As  nothing  can  be  more  reasonable  than  that  when  the  carrier 
delivers  the  goods  he  should  have  the  right  to  demand  of  the 
party  receiving  them  some  written  evidence  that  he  has  done 
so,  he  may  require  a  receipt  m  writing  of  the  party,  and  it  will 
be  a  good  defense  to  an  action  for  the  goods  that  the  consignee 
or  other  person  claiming  their  delivery  refused  to  give  such  re- 
ceipt when  required  to  do  so.^^  And  where  the  owner  desires 
to  remove  the  goods  in  separate  parcels  and  at  different  times, 
the  carrier  may,  as  a  condition  of  the  delivery  of  a  part  of 
them,  demand  a  receipt  for  the  whole.  After  the  owner  has 
had  an  opportunity  to  inspect  the  goods  and  ascertain  their 
condition,  he  is  bound  to  take  immediate  custody  of  them  and 
remove  them  with  reasonable  diligence,  unless  it  is  otherwise 
agreed  between  him  and  the  carrier;  and  he  cannot  require 
the  carrier  to  make  more  than  one  delivery  or  to  take  more 
than  one  receipt.'*'^ 

Sec.  777.  (§  423a.)  But  cannot  require  surrender  of  bill  of 
lading. — So,  though  the  carrier  may  properly  require  the  pro- 
d  net  ion  of  the  bill  of  lading  by  the  consignee  as  evidence  of  his 
right  to  demand  delivery  of  the  goods, ^^  it  is  said  that  the  car- 

46.  Skinner  v.  Railroad  Co.,  12  there  was  no  opportunity  for  ab- 
lowa,   191.  straction  or   loss   during  the  voy- 

A  "clear"  receipt  by  a  consignee  age,  the  carrier  is  prima  facie  en- 
is  a  mere  piece  of  evidence,  and  titled  to  a  receipt  for  the  delivery 
does  not  necessarily  preclude  him  of  the  entire  cargo,  notwithstand- 
from  afterwards  proving  that  the  ing  a  slight  discrepancy  in  the 
goods  were  in  fact  damaged  when  recount  at  the  point  of  delivery, 
received  from  the  carrier.  Mears  McLaren  v.  Standard  Oil  Co.,  124 
V.  Railroad  Co.,  75  Conn.  171,  52  Fed.  958;  The  Ethel,  59  Fed.  47.1. 
Atl.  Rep.  610,  56  L.  R.  A.  884,  96  See  also.  The  Minnie  E.  Kelton. 
Am.  St.  Rep.  192.  109  Fed.  164,  48  C.  C.  A.  271. 

47.  Ayres  v.  Railroad  Co.,  5  48.  Bass  r.  Glover,  G3  Ga.  746; 
Dutcher  393.  Sellers    v.    Railway    Co.,    123    Ga. 

When  it  is  shown  that  no  cargo  3S6,  51  S.  E.  Rep.  398,  citing 
was  used  on  a  steamer  and  that    Hutch,    on   Carr. 
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rier  cannot  insist  upon  the  surrender  of  the  bill  of  lading  as  a 
condition  of  delivery.^^  But  even  the  production  of  the  bill  of 
lading  may  be  waived  by  the  carrier  if  he  bases  his  refusal 
to  deliver  solely  on  some  other  ground  than  its  non-produc- 
tion.50 


49.  Dwyer  v.  Railway  Co.,  69 
Tex.   707. 

Under  a  New  York  statute  it  is 
practically  made  the  duty  of  the 
carrier  to  require  the  surrender  or 
cancellation  of  the  bill  of  lading, 
or  to  write  "Not  negotiable" 
across  its  face  on  delivery  to  the 
consignee.  Mairs  v.  Railroad  Co., 
175  N.  Y.  409,  67  N.  E.  Rep.  901, 
aflirming  76  N.  Y.  Supp.  838,  73 
App.    Div.   2G5. 

The  assignment  of  a  "spent" 
bill  of  lading  by  the  consignee 
does  not  operate  to  pass  title  to 
the  goods,  and  the  assignee  of  a 


"spent"  bill  of  lading  cannot  re- 
cover from  the  carrier  for  a  con- 
version of  the  goods  in  delivering 
them  to  the  consignee  without  the 
surrender  of  the  bill  of  lading, 
even  though  the  bill  of  lading  re- 
quires the  carrier  to  take  up  such 
bill  on  the  delivery  of  the  goods. 
National  Commercial  Bank  v. 
Transportation  Co.,  69  N.  Y.  Supp. 
396,  59  App.  Div.  270;  affirmed, 
172  N.  Y.  596,  64  N.  E.  Rep.  1123. 
50.  Clegg  r.  Railroad  Co.,  135 
N.  C.  148,  47  S.  E.  Rep.  667,  65 
L.  R.  A.  717. 
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§  778.  In   general. 

I.      GENERAL    BIGHTS    IN    RESPECT    TO 
THE    GOODS. 

779.  The    carrier's    right    to    an 

action  to  recover  the 
goods  when  taken  from 
him  or  for  an  injury  to 
them  while  in  his  cus- 
tody. 

780.  Owner's  right  of  action,  how 

affected — Extent  of  car- 
rier's recovery. 

781.  When   carrier   may   be   sub- 

rogated  to   owner's  claim. 

782.  Right  of  carrier  to  recover 

possession  of  goods  from 
owner. 

783.  His     right     to     insure     the 

goods. 

784.  Same  subject — Insurance  by 

shipper  for  carrier's  bene- 
fit. 

785.  His    authority    to    sell     the 

goods. 

786.  Same    subject — Cannot    sell 

to   satisfy  lien. 

787.  Same     subject — When     sud- 

den emergency  will  jus- 
tify sale. 

788.  Same     subject    —    Absolute 

necessity  will  justify. 

789.  Same    subject  —  The    rule 

stated. 

790.  Same    subject  —  What  pur- 

chaser must  show. 

791.  Same     subject — Sale    when 

not  necessary  amounts  to 
a  conversion. 
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§  792,  Same  subject — What  degree 
of  necessity  must  be 
shown  —  Necessity  for 
communication  with  own- 
er. 

793.  Same  subject — Sale  must  be 

made  where  market  and 
competition  exist. 

794.  Same   subject — Cannot    give 

away  the  goods. 

795.  His  right  to  know  the  char- 

acter of  the  goods  and 
the  contents  of  the  pack- 
ages. 

796.  Same  subject — Shipper  must 

make  known  dangerous 
character  of  goods. 

797.  His    liability    for    damages 

occasioned  by  dangerous 
goods. 

798.  The  liability  of  the  shipper 

for  injury  caused  by  dan- 
gerous goods. 

II.       THE     carrier's     RIGHT     TO     COM- 
PENSATION. 

799.  The     compensation     of     the 

carrier. 

800.  Carrier   usually  entitled     to 

freight  only  on  the  goods 
delivered. 

801.  Carrier      entitled      to      full 

freight  if  prevented  by 
owner  from  completing 
journey. 

802.  Entitled    to    freight    though 

the  goods  have  become 
worthless,  if  they  are  de- 
livered. 
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i  803.  Same  subject. 

804.  The    amount    of   compensa- 

tion for  the  carriage. 

805.  Rights  of  shipper  when  ex- 

cessive rates  demanded. 

806.  Rights  of  carrier  where  low 

rate  has  been  secured  by 
fraud  or  mistake. 

807.  Who  liable  for  the  freight- 

Consignee  prima  facie 
liable. 

808.  Same     subject — How    when 

consignee  assigns  bill  of 
lading    before    delivery. 

809.  Same    subject — Presumption 

of  consignee's  liability 
may  be  rebutted. 

810.  Same      subject   —   Remedy 

against  consignee  not 
conclusive  —  Consignee 
deemed   agent   of  shipper. 

811.  Same  subject — Agency  must 

be  known. 

812.  The    rule   when   the   freight 

is  to  be  paid  by  measure- 
ment. 

813.  Must       be      calculated      on 

amount  carried  and  deliv- 
ered. 

814.  Freight   pro  rata   itineris. 

815.  Same  subject. 

816.  Same    subject  —  How     ques- 

tion determined. 

817.  Same    subject  —  Acceptance 

of  proceeds  of  sale  made 
without  consultation  with 
owner  not  an  acceptance 
of  the  goods. 

818.  Same    subject  —  How    when 

transportation  to  destina- 
tion impossible. 

819.  Same     subject — How    when 

carriage  interrupted  by 
war. 

820.  Same  subject — Rule  for  ad- 

justing   freight    pro    rata. 

821.  Same   subject — The   applica- 

tion of  the  rule. 


§  822.  Transshipment      of      goods 
when  vessel  delayed. 

823.  Same     subject — Payment  of 

freight  in  such  cases. 

824.  Same  subject — Difference  in 

rates,  how  adjusted. 

825.  Same    subject  —  Power    of 

master  as  agent. 

826.  No  freight  recoverable  when 

ship  captured  by  the  pub- 
lic  enemy. 

827.  Right  to  freight  where  the 

goods  are  carried  con- 
trary to  the  wishes  or  di- 
rections of  the  owner. 

828.  Carrier      cannot      sue      for 

freight  until  the  goods 
are  delivered. 

829.  When  delivery  deemed  com- 

plete. 

830.  When   the   shipper   may   re- 

cover freight  paid  in  ad- 
vance. 

831.  Parties   may  agree  for   pre- 

payment. 

832.  Consignee    liable    for   deten- 

tion of  the  carrier  by 
water — Demurrage. 

833.  Same     subject  —  Effect    of 

charterer's  stipulation  to 
load  or  unload  within  a 
fixed  time. 

834.  Same    subject — When    delay 

is  caused  by  default  of 
the  shipowner. 

835.  Same    subject — When    delay 

is  caused  by  observance 
of  stipulation  inserted  for 
shipowner's  benefit. 

836.  Same    subject  —  Delays   due 

to  customs  officers. 

837.  Same    subject  —  What    are 

counted  as  lay  days — 
"Days" — "Working  days" 
—  "  Weather  Working 
Days." 
838.  Same  subject  —  Parts  of 
days. 
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839.  Same     subject — Agreements 

for  "quick  dispatch," 
"customary  quick  dis- 
patch" and  "customary 
dispatch." 

840.  Same    subject  —  Agreements 

to  load  or  discharge  "as 
fast  as  steamer  can  de- 
liver." 

841.  Same    subject  —  Charterer's 

liability  may  be  restricted 
by  exceptions — "Strikes" 
— "Droughts"  —  "Politic- 
al occurrences,"   etc. 

842.  Effect   when   contract   is   si- 

lent as  to  time  of  loading 
or   discharge. 

843.  Same    subject  —  Demurrage 

not  allowable  for  contem- 
plated delays. 

844.  Same   subject  —  "When    load- 

ing or  discharge  is  left  to 
third  person. 

845.  Same     subject  —  Charterer 

must  have  cargo  ready  for 
loading. 

846.  Same    subject  —  Charterer's 

duty  to  provide  appliances 
for  loading  or  unloading. 

847.  Same    subject — "In     regular 

turn." 

848.  Same    subject — Necessity   of 

notice  of  vessel's  readi- 
ness. 

849.  Same  subject  —  Where   ship 

must  be  lying. 

850.  Same    subject  ■ —  Vessel     to 

proceed  to  berth  "as  or- 
dered." 

851.  Accident     to     vessel    while 

waiting  on  demurrage. 

852.  Charterer's  liability  for   de- 

lays after  loading  is  com- 
pleted. 

853.  Effect  of  consignee's  accept- 

ance of  goods  as  creating 
liability  for  demurrage. 


§  854.  Effect  of  "cesser"  clause. 

855.  Demurrage     not     allowable 

where  delay  is  due  to 
shipowner's  or  master's 
faults. 

856.  Shipowner's  lien  for  demur- 

rage. 

857.  Waivers    of   claim     for    de- 

murrage. 

858.  Liability    of    consignee    for 

detention  of  cars  where 
duty  to  unload  the  goods 
devolves  on  railroad  com- 
pany. 

859.  Same    subject — How    where 

duty  to  unload  cars  de- 
volves on  consignee. 

860.  Same     subject  —  Effect    of 

provision  for  demurrage 
charge  in  railroad  com- 
pany's receipt — Rules  and 
regulations. 

861.  Same    subject — Car    service 

associations. 

862.  Same   subject — Lien  of  rail- 

road company  on  goods  to 
secure  payment  of  charges 
in  the  nature  of  demur- 
rage. 

863.  Carrier's  right  of  indemnity 

— Freight  for  goods  not 
delivered — Failure  to  sup- 
ply cargo. 

Ill        THE    carrier's    RIGHT    OF    LIEN. 

864.  The  carrier   has   a  lien  for 

his  freight. 

865.  Lien  usually  a  specific  one. 

866.  What  charges  the  lien  pro- 

tects. 

867.  Same   subject — Lien  of   last 

of  connecting  carriers  for 
freight  advanced  to  pre- 
ceding carrier. 

868.  Lien   on  sub-freight. 

869.  Lien    lost   by   unconditional 

surrender  of  goods. 

870.  Lien  not  lost  by  a  delivery 

of  part  of  the  goods. 
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871.  Lien  not  lost  by  delivery  ob- 

tained by  trick  or  fraud. 

872.  Lien    takes     precedence     of 

claims  of  consignor  or 
creditors. 

873.  Rights    of   conditional    ven- 

dor who  authorizes  ship- 
ment of  goods. 

874.  Lien    lost   where    carrier    is 

liable  for  damages  to 
goods  equal  to  or  exceed- 
ing the  freight  charges. 

875.  Lien    may    be     waived     by 

terms  of  payment. 

876.  Same     subject — Waiver     by 

taking  acceptance  payable 
after  delivery. 

877.  Same    subject  —  What    does 

not  amount  to  a  waiver. 

878.  Same    subject — Other    illus- 

trations. 

879.  Same    subject — Other     illus- 

trations. 


§  880.  Carrier  may  store  goods 
subject  to  lien  when  con- 
signee fails  or  refuses  to 
pay  freight. 

881.  Liability  of  carrier  while  so 

holding  goods. 

882.  Whether   the   carrier   has  a 

lien  upon  goods  wrong- 
fully shipped  by  one  who 
is  not  the  owner. 

883.  Same  subject  —  How  com- 

pares with  innkeeper. 

884.  Same      subject  —  No      lien 

where  goods  received  from 
tortious  holder. 

885.  Same   subject  —  Lien    exists 

where  goods  received  from 
one  clothed  with  apparent 
authority  by  owner. 

886.  Whether    property    of     gov- 

ernment   subject    to    lien. 

887.  Lien   discharged   by   tender. 

888.  Lien   not   assignable. 

889.  Carrier     cannot      sell      the 

goods  for  his  charges. 


Sec.  778.  (§  424.)  In  general. — Thus  far  the  subject  of  the 
common  carrier's  relation  to  the  goods  intrusted  to  him  has 
been  treated,  almost  exclusively,  with  reference  to  his  duties 
and  responsibilities  growing  out  of  that  relation.  But  the  law 
will  imply  no  executory  contract  which  imposes  upon  one  party 
duties  and  obligations  without  some  equivalent;  and  even 
when  the  contract  is  expressed  by  the  parties,  much  is  still 
generally  left  to  be  settled  by  legal  implication.  This  equiva- 
lent in  the  case  of  the  carrier,  it  is  true,  consists  mainly  in  the 
compensation  which  is  allowed  him  for  the  carriage  of  the 
goods,  for  which  a  lien  is  given  him  upon  them.  But  besides 
the  payment  of  such  compensation,  the  law  further  imposes 
upon  the  bailor  certain  duties  and  obligations  to  the  carrier 
which  give  rise  to  corresponding  rights  on  the  part  of  the 
latter  against  his  bailor.  And  as  a  means  of  protection  against 
the  consequences  to  himself  of  the  extraordinary  risks  which 
it  imposes  upon  him,  and  also  that  he  may  protect  the  inter- 
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est  of  his  employer  in  the  property  in  his  custody,  the  law 
has  further  conferred  upon  him  certain  rights  as  against  all 
those  who  may  unlawfully  interfere  with  him  or  the  goods 
in  his  charge  whilst  he  is  engaged  in  the  performance  of  his 
duty. 

I.    GENERAL  RIGHTS  IN  RESPECT  TO  THE  GOODS. 

Sec.  779.  (§425.)  The  carrier 's  right  to  an  action  to  recover 
the  goods  when  taken  from  him  or  for  an  injury  to  them  while 
in  his  custody. — Being  a  bailee  of  the  goods  for  hire,  and  hav- 
ing a  further  interest  in  them  by  reason  of  the  responsibility 
which  rests  upon  him,  he  has  what  is  called  a  special  property 
in  them  which  will  justify  him  in  resorting  to  any  means  for 
their  protection  to  which  the  general  owner  could  have  re- 
course ;  and  if  they  suffer  damage  from  the  negligence  or 
wilful  wrong  of  another,  he  may  recover  from  the  party  in 
fault  damages  for  the  injury  sustained  by  them,^  even  to  the 
extent  of  their  full  value,  if  they  be  destroyed  or  rendered 
valueless  by  such  negligence  or  wrong.  Or  if  they  be  wrong- 
fully taken  from  him,  he  may  recover  his  possession  or  the 
value  of  the  goods,  in  the  appropriate  action  of  detinue,  re- 
plevin or  trover.  He  is,  in  short,  for  all  practical  purposes, 
the  owner  of  the  property  for  the  redress  of  all  wrongs  or  in- 
juries to  it  whilst  in  his  possession ;  for,  as  has  been  well  said, 
a  man  ought  not  to  be  charged  with  an  injury  to  another  with- 
out being  able  to  resort  to  the  original  cause  of  that  injury, 
and  in  amends  there  to  do  himself  right.^  And  of  so  much 
consequence  does  the  law  esteem  his  temporary  and  qualified 

1.  The  Gen.   McCullom,   9   Bene-  field,  158  U.  S.  303,  15  Sup.  Ct.  R. 

diet,  31;    State  r.  Liquors,  83  Me.  860,  39  L.  Ed.  993. 

158,  21  Atl.  Rep.  840.  2.  Story   on  Bail.   §  93/. 

"It  is  perfectly  well  settled  that  But   if  a  carrier  is  induced  by 

the  carrier  is  so  far  the  represen-  fraud  to  deliver  goods  to  a  third 

tative  of  the  owner  that  he  may  person    on    his    payment     of    the 

sue   in   his    own   name,   either   at  freight  charges,  he  cannot  recover 

common  law  or  in  admiralty,  for  possession     without     reimbursing 

a  trespass  upon  or  injury  to  the  such  person  for  the  amount  paid 

property   carried."     The   Beacons-  as    freight    charges.      Walker    v. 
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ownership  of  the  property  that,  even  in  criminal  prosecutions 
for  theft  or  robbery,  it  is  held  to  be  sufficient  to  allege  such 
ownership  of  the  property  in  the  indictment,  without  reference 
to  its  general  owner.^ 

Sec.  780.  (§426.)  Owner's  right  of  action,  how  affected- 
Extent  of  carrier's  recovery. — Nor  is  the  right  thus  conferred 
by  his  special  property  inconsistent  with  a  co-existing  right  of 
action  for  the  same  cause  in  the  general  owner.'*  But  even  when 
the  real  owner  might  sue,  the  action  may  still  be  brought  in  the 
name  of  the  carrier,  though  the  object  of  the  suit  may  be  a 
recovery  for  the  full  value  of  the  goods,  and  a  recovery  by 
him  will  be  a  bar  to  any  subsequent  action  by  such  general 
owner.^  But  in  case  the  carrier  should  recover  the  full  value, 
he  will  be  entitled  to  the  recovery  only  to  the  extent  of  his 
qualified  interest  in  the  goods,  and  as  to  the  balance  he  will 
be  held  to  be  a  trustee  for  the  general  owner  unless  he  has 
satisfied  such  owner  for  his  loss.  The  law  will  regard  the 
damages  in  such  cases  as  standing  in  the  place  of  the  property 
for  the  conversion  or  destruction  of  which  they  have  been  re- 
covered.^ And  when  a  judgment  recovered  by  either  has 
been  satisfied,  it  will  pass  the  title  to  the  property^  for  the  in- 
jury to  which  it  was  recovered,  to  the  party  against  whom 
the  recovery  was  had.'^ 

Sec.  781.  (§  427.)  When  carrier  may  be  subrogated  to  own- 
er's claim. — But  if  the  property  intrusted  to  the  carrier  be  lost 
or  destroyed  whilst  in  his  charge  by  the  wrongful  act  or  care- 
Railroad  Co.,  Ill  Ala.  233,  20  So.  Cow.  670;  Lyle  v.  Barker,  5  Bin. 
Rep.    358.  .  457. 

3.  White  V.  Bascom,  28  Vt.  268;  6.  Chesley  v.  St.  Clair,  1  N.  H. 
Harker  v.  Dement,  9  Gill,  7;  Mer-  189;  Bishell  v.  Huntington,  2  id. 
rick  V.  Brainard,  38  Barb.  574;  142;  Steamboat  Farmer  r.  Mc- 
Steamboat  Co.  v.  Atkins,  22  Penn.  Craw,  26  Ala.  189;  Woodman  v. 
St.   522;    1  Chitty  on  PI.   172;    Ba-     Nottingham,  49  N.  H.  387. 

con's  Abridg.  Bailment,  D;  2  East        7.  Strong  v.  Adams,  30  Vt.  221; 

P.  C.  652;  Wingard  v.  Banning,  39  Ely  v.   Ehle,   3   Comst.   506;    Root 

Cal.  543.  V.  Chandler,  10  Wend.  110;  Spence 

4.  Booth  V.  Terrell,  16  Ga.  20;  v.  Mitchell,  9  Ala.  744;  Hart  v. 
Morgan  v.   Ide,   8    Cush.   420.  Hyde,    5   Vt.    328;    Bryant  v.   Clif- 

5.  Ingersoll  v.  Van   Bokkelin,   7  ford,   13  Met.   138;    Overby  v.  Mc- 
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lessness  of  another,  and  the  carrier  pay  to  the  owner  its  vahie, 
which  is  accepted  in  full  satisfaction  of  his  loss,  he  will  be  sub- 
stituted to  all  the  rights  of  such  owner,  and  may  recover  such 
value  from  the  wrong-doer  for  his  own  use  and  benefit.  And 
even  when  the  property  is  destroyed  by  the  wanton  and  un- 
authorized act  of  his  servant  or  agent,  not  done  in  the  per- 
formance of  his  appointed  duties,  the  carrier  may,  upon  mak- 
ing amends  to  the  owner,  be  entitled  to  any  action  or  recovery 
to  which  such  owner  might  have  been  entitled  against  any 
other  person  than  the  wrong-doer;  as,  for  instance,  if  a  chose 
in  action  be  intrusted  to  him  for  carriage,  and  be  entirely  lost 
or  destroyed  by  the  wilful  misconduct  of  an  agent,  the  carrier, 
upon  payment  of  its  value  to  his  bailor,  will  be  treated  as  an 
equitable  assignee  of  such  bailor  for  valuable  consideration, 
and  as  entitled  to  all  the  remedies  which  the  latter  would  have 
had  against  the  party  liable  to  an  action  thereon.  Thus,  where 
bank-notes  were  delivered  to  the  carrier,  and  one  of  his  agents, 
in  gross  violation  of  his  duty,  purloined  and  actually  destroyed 
them,  it  was  held  that  the  carrier,  upon  making  satisfaction 
to  the  owner,  might  recover  their  value  from  the  bank  by 
which  they  were  issued.^ 

Sec.  782.  (^  428.)  Right  of  carrier  to  recover  possession  of 
goods  from  owner. — And  not  only  may  the  carrier  sue  and  re- 
cover from  a  stranger  or  third  person  who  may  have  taken 
the  goods  tortiously  from  his  possession,  or  occasioned  damage 
to  them,  but  he  may  also  have  an  action  against  the  bailor  or 
owner  himself,  even  for  the  recovery  of  the  possession  of  the 
goods,  if  they  have  been  taken  from  him  by  the  latter  unlaw- 
fully and  in  violation  of  his  right  to  their  custody.  For  if  the 
carrier  has  a  lien  upon  the  goods  for  his  freight  or  for  charges 
advanced  upon  them,  if  they  are  taken  from  him,  even  by  the 
owner  himself,  against  his  will,  he  will  be  entitled  to  a  resti- 
tution of  them  and  may  have  his  action  for  that  purpose.  In 
such  a  case,  he  is  in  a  position  similar  to  that  of  a  pawnee 

Gee,  15  Ark.  459;  Lovejoy  r.  Mur-  Adams  Express  Co.,  45  Pa.  St. 
ray,  3  Wall.   1.  419. 

8.  Hagerstown     Bank      f.      The 
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who  has  the  goods  of  his  bailor  j^ledged  to  him  for  his  security, 
and  who  is  therefore  clearly  entitled  to  be  restored  to  his 
possession  when  deprived  of  it  without  his  consent  or  the  pay- 
ment of  his  debt.^  So  if,  after  the  carrier  has  agreed  to  at- 
torn to  and  to  keep  the  goods  for  an  adverse  claimant  who 
has  the  paramount  title  to  them^  they  be  taken  from  him 
forcibly  or  against  his  will  by  his  bailor,  he  could  undoubtedly 
sustain  an  action  for  a  recovery  of  the  goods  or  their  value. 
But  if  the  action  be  founded  solely  upon  the  special  property 
of  the  carrier  as  bailee,  and,  instead  of  seeking  a  restitution  of 
the  goods  to  his  possession,  he  sue  in  trespass  or  trover  for 
damages  only,  his  recovery  against  the  bailor  or  general  owner 
will  be  limited  to  the  value  of  his  special  interest  in  the 
goods.i^ 

Sec.  783.  (§  429.)  His  right  to  insure  the  goods. — The  com- 
mon carrier  may  also,  in  common  with  all  bailees  intrusted  for 
hire  with  the  custody  of  property,  and  responsible  for  its 
safety,  insure  the  goods  delivered  to  him  for  carriage,^  ^  not  only 
to  the  extent  of  the  value  of  his  interest  in  them,  but  to  their 
full  value,  upon  the  ground  that  every  person  who  would  be 
liable  in  the  event  of  the  loss  of  property  may  affect  an  insur- 
ance for  his  own  protection.  And  whether  responsible  or  not 
by  the  terms  of  his  receipt  or  bill  of  lading  for  a  loss  arising 
from  a  particular  risk,  he  may  still  insure,  for  the  benefit  of 

9.  Story  on  Bail.  §  303 ;  Young  goods,  to  have  them  insured 
V.  Kimball,  23  Pa.  St.  193;  Van  against  the  usual  perils,  and  to 
Baalen  v.  Dean,  27  Mich.  104.  recover    for    any    loss    from    such 

10.  White  V.  Webb,  15  Conn,  perils,  though  occasioned  by  the 
302;  Hays  v.  Riddle,  1  Sand.  248;  negligence  of  his  own  servants. 
Hickok  V.  Buck,  22  Vt.  149;  Little  By  obtaining  insurance,  he  does 
V.  Fossett,  34  Me.  545;  Benjamin  not  diminish  his  own  responsibil- 
V.  Stremple,  13  111.  466;  Young  v.  ity  to  the  owners  of  the  goods,  but 
Kimball,  23  Pa.   St.  193.  rather     increases     his     means     of 

11.  Insurance  Co.  v.  Railway,  63  meeting  that  responsibility." 
Tex.  475.  Phoenix    Ins.    Co.    v.    Erie    &   W. 

"No    rule    of    law    or    of    public  Trans.  Co.,   117  U.   S.   322,  6  Sup. 

policy    is   violated    by   allowing   a  Ct.  R.  755.  Quoted  approvingly  in 

common    carrier,    like    any    other  Willock    v.   Railroad    Co.,    166   Pa. 

person   having  either   the  general  St.   184,  30  Atl.  Rep.  948,   45  Am. 

property  or  a  peculiar  interest  in  St.  Rep.  674,  27  L.  R.  A.  228. 
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the  owners  of  the  goods,  against  loss  therefrom,  as  well  as 
against  all  other  risks.  But  when  there  is  no  responsibility,  as 
where  the  bill  of  lading  excepts  liability  from  losses  by  fire  or 
the  perils  of  the  sea,  and  the  carrier  would  insure  against  them, 
not  exclusively  the  value  of  his  own  interest  in  the  goods,  but 
to  the  extent  of  their  full  value,  it  must  appear  from  the  use 
of  the  words,  "for  whom  it  may  concern,"  or  some  other 
equivalent  expression,  that  it  was  his  intention  to  insure  for 
the  benefit  of  the  owners,  and  not  for  himself  exclusively.^- 
And  not  only  may  the  carrier  procure  insurance  upon  the 
specific  goods  of  his  employer  intrusted  to  him  for  carriage 
in  this  manner  to  their  full  value,  but  he  may  procure  a  float- 
ing or  shifting  policy,  which  will  attach  to  the  goods  as  thej' 
may  from  time  to  time  come  into  his  custody  in  the  course  of 
his  business.^3  But  whenever  his  insurance  is  made  to  cover 
the  full  value  of  the  goods,  he  will  be  held  to  be  a  trustee  for 
the  owners  of  the  goods  for  the  amount,  after  deducting  the 
value  of  his  own  interest  for  advances  upon  them  and  his 
freight.i^  The  money  received  upon  such  a  policy  is  consid- 
ered as  supplying  the  place  of  the  lost  goods. 

12.  1  Phillips  on  Ins.  §  383.  5  El.  &  B.  870;  London,  etc.,  Rail- 
As  the  implied  authority  of  an     way    v.    Glyn,    l    El.    &    El.    652; 

agent,  in  the  absence  of  notice  to  Marks  v.  Hamilton,  7  Exch.   323; 

the  contrary,  is  the  measure  of  his  Savage    v.    Corn    Ex.    Ins.    Co.,    4 

apparent  authority,  an  inducement  Bosw.  1,  36  N.  Y.  635;  Crowley  v. 

held    out    in    his    literature    by    a  Cohen,   3   B.   &  Ad.   478;   Wolff  v- 

general  agent  of  a  steamship  com-  Horncastle,  1  B.  &  P.  316;  Caruth- 

pany  that  insurance  on  goods  was  ers  r.  Sheddon,  6  Taunt.  14;    Van 

free  when  the  value  was  declared  Natta    r.    Insurance   Co.,   2    Sandf. 

before   sailing   does   not   charge  a  490;     Chase     v.    Washington     Ins. 

shipper,     having     knowledge      of  Co.,  12  Barb.  59.");   Miltenberger  r. 

such   literature,    with    notice   that  Beacom,    9    Penn.    St.    198;     Ver- 

the  agent  has  no  authority  to  in-  mont,    etc.,    R.    R.    r.    Fitchburg, 

sure    goods    without    such    valua-  etc.,  R.  R.,  14  Allen,  462;   Eastern 

tion.      Lowenstein     v.     Lombard,  R.   R.   r.   Insurance   Co.,   98  Mass. 

Ayres  &  Co.,  164  N.  Y.  324,  58  N.  420;    Commonwealth   v.   Insurance 

r^.    Rep.    44,    reversing    45    N.    Y.  Co.,  112  id.  136. 

Supp.  286,  17  App.  Div.  408.  14.  Stilwell  r.   Staples,  19  N.  Y. 

13.  2  Duer  on  Ins.  49;  Waring  401;  Waters  r.  The  Monarch  Ins. 
V.  Insurance  Co.,  45  N.  Y.  606;  Co.,  supra;  Pennefeather  v.  Bal- 
Waters  v.  The  Monarch   Ins.   Co.,  timore,    etc.,    Co.,    58    Fed.    481; 
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Sec.  784.  Same  subject — Insurance  by  shipper  for  carrier's 
benefit. — The  carrier  may  contract  with  the  sliipper  for  the 
benefit  of  any  insurance  which  the  latter  may  effect  upon  the 
goods,  and  if  the  goods  are  lost  under  circumstances  which 
would  make  the  insurer  liable,  the  carrier  may  pay  the  owner 
of  the  goods  and  recover  from  the  insurer,i^  unless  the  insurer 
has  guarded  against  such  a  contingency  by  inserting  some  such 
protective  clause  in  the  policy  as  that  he  would  be  liable  only 
for  what  could  not  be  collected  from  the  carrier.^^  But  the 
carrier  cannot  insist,  as  a  condition  of  receiving  the  goods  for 
carriage,  that  they  shall  be  insured  for  his  benefit  by  the  ship- 
per; and  if  a  bill  of  lading  "contained  a  provision  that  the 
[carrier]  would  not  be  liable  unless  the  owners  should  insure 
for  its  benefit,  such  provision  could  not  be  sustained,  for  that 
would  be  to  allow  the  carrier  to  decline  the  discharge  of  its 
duties  and  obligations  as  such,  unless  furnished  with  in- 
demnity against  the  consequences  of  failure  in  such  discharge. 


Home  Ins.  Co.  v.  Railway  Co.,  71 
Minn.  296,  74  N.  W.  Rep.  140. 

15.  Mercantile  Mutual  Ins.  Co. 
V.  Calebs,  20  N.  Y.  173. 

See  also,  Roos  v.  Railroad  Co., 
199  Pa.  378,  49  Atl.  Rep.  344  (suit 
by  a  shipper  against  carrier.  Car- 
rier held  entitled  to  a  deduction 
for  insurance  paid  to  shipper). 

So  the  carrier  may  contract 
with  a  compress  company  for  the 
insurance  of  cotton  for  his  bene- 
fit, and  in  such  case  he  will  be 
entitled  to  recover  from  the  in- 
surer. Merchants'  Cotton  Press 
Storage  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  368,  14 
Sup.  Ct.  R.  367,  38  L.  Ed.  195, 
affirming  91  Tenn.  537,  19  S.  W. 
Rep.  755. 

The  act  of  a  consignor  in  giv- 
ing up  insurance  on  the  goods  in 
his  favor  and  taking  out  a  policy 
in  favor  of  the  carrier,  fully  pro- 
tecting it  from  loss  or  destruction 


by  fire,  constitutes  a  valuable  con- 
sideration for  a  promise  on  the 
part  of  the  carrier  not  to  insist 
on  a  provision  in  the  bill  of  lad- 
ing exempting  it  from  liability  for 
loss  or  damage  by  fire.  Railway 
Co.  V.  Cau,  120  Fed.  15,  645,  57 
C.   C.  A.   35. 

16.  Railroad  Co.  v.  Burr,  130 
Fed.  847,  65  C.  C.  A.  331.  In  this 
case  the  court  also  held  that  when 
a  carrier  refuses  to  be  liable  him- 
self for  the  destruction  through 
its  own  negligence  of  part  of  the 
value  of  the  goods  it  carries  by 
requiring  the  damage  to  be  ascer- 
tained on  the  basis  of  the  cash 
value  of  the  goods  at  the  original 
port  of  shipment  at  the  time  of 
shipment  rather  than  on  the  ba- 
sis of  their  value  at  the  port  of 
destination  at  the  time  they 
should  be  delivered,  it  may  fairly 
be    held    that   a   prudent    man    is 
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Refusal  by  the  owners  to  enter  into  a  contract  so  worded  would 
furnish  no  defense  to  an  action  to  compel  the  company  to 
carry,  and  submission  to  such  a  requisition  would  be  presumed 
to  be  the  result  of  duress  of  circumstances  and  not  binding.  "^^ 


thus  required  to  insure  that  part, 
and  the  carrier  cannot  be  allowed 
to  take  the  benefit  of  the  insur- 
ance talien  on  that  part.  A  clause 
in  the  bill  of  lading  giving  it  the 
benefit  of  insurance  effected  by  the 
shipper  can  only  be  sustained  as 
to  such  insurance,  or  as  to  so 
much  of  the  insurance  as  repre- 
sents the  goods  and  the  value  for 
which  in  case  of  loss  the  carrier 
is  to  respond.  If  the  assured  is 
required  to  yield  up  to  the  carrier 
the  insurance  covering  difference 
in  value  between  port  of  ship- 
ment and  port  of  discharge,  the 
bill  of  lading  by  one  clause  re- 
lieves the  carrier  from  reimburs- 
ing the  merchant  for  the  full 
value  of  his  goods,  while  an  as- 
sociated clause  prevents  the  mer- 
chant from  securing  such  reim- 
bursement through  the  channels 
of  insurance. 

17.  Inman  v.  The  Railway,  129 
U.  S.  128;  The  Seaboard,  119  Fed. 
375;  St.  Mary's  Creamery  Co.  v. 
Railway  Co.,  8  Ont.  L.  R.  1,  3 
Canadian  Ry.  Cases,  447,  affirm- 
ing 5  Ont.  L.  R.  742,  2  Canadian 
Ry.  Cases,  122;  Willock  v.  Rail- 
road Co.,  166  Pa.  St.  184,  .30  Atl. 
Rep.  948,  4.')  Am.  St.  Rep.  674,  27 
L.  R.  A.  228. 

Inman  v.  The  Railway,  129  U. 
S.  128,  is  an  interesting  case  in 
this  connection.  Here  the  carrier 
received  cotton  for  transportation, 
giving  the  owner,  the  plaintiff,  a 
bill  of  lading,  received  and  ac- 
cepted by  him,  which  contained  a 


clause  providing  that  the  carrier 
"should  have  the  benefit  of  any 
insurance  which  may  have  been 
effected  upon  or  on  account  of  said 
cotton."  The  cotton  was  de- 
stroyed by  fire  while  in  the  car- 
rier's possession.  Previous  to  the 
shipment  the  owner  had  taken  out 
policies  of  insurance  against  loss 
by  fire  upon  the  cotton.  These 
policies  all  provided  for  the 
transfer  of  the  owner's  claim 
against  the  carrier  to  the  insurer 
on  payment  of  the  loss.  Some  of 
the  policies  contained  provisions 
forfeiting  the  insurance  in  case? 
any  agreement  was  made  by  the 
insured  whereby  the  insurer's 
right  to  recover  of  the  carrier  was 
released  or  lost.  The  insurance 
companies  did  not  pay  the  loss, 
but  a  stipulation  was  entered  into 
between  the  insurers  and  the  in- 
sured whereby  the  amount  of  the 
loss  was  agreed  upon,  and  the  in- 
sured was  to  proceed  against  the 
carrier  for  the  lost  goods.  This 
attempt  to  recover  from  the  car- 
rier, however,  was  not  to  prejudice 
the  claim  of  the  insured  against 
the  insurers. 

The  insured  sued  the  carrier 
and  was  defeated  in  the  circuit 
court,  the  court  charging  sub- 
stantially that  the  plaintiff  must 
show  that  he  had  given  the  car- 
rier the  benefit  of  his  insurance 
before  he  could  recover.  Also,  that 
if  the  jury  found  that  an  agree- 
ment had  been  made  between  the 
plaintiff     and     the     insurers,     by 
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In  the  absence  of  any  contract  by  the  carrier  with  the  shipper 
for  the  benefit  of  any  insurance  which  the  latter  may  effect 
upon  the  goods,  the  insurer  may,  if  the  carrier  be  liable  for 

the  losSj  by  suit  in  the  name  of  the  owner  recover  from  the 

■which   the  insurers  waived   proof  make  available  to  the  carrier,  or 

of     the     loss     and     admitted     the  which,       before       bringing       suit 

claim   of   plaintiff   to  be   due,   but  against  the  company,  they  had  col- 

that  plaintilf  agreed  to  first  press  lected   without  condition,  then,   if 

the  claim  against  the  carrier,  then  they    had    wrongfully    refused    to 

plaintiff   could   not   recover.  allow    the    carrier    the    benefit    of 

There  was  a  reversal  in  the  su-  the    insurance,     such     a    counter- 

preme   court,   Fuller,  C.   J.,   after  claim    might    be    sustained,    but 

announcing    the    doctrine    in    the  otherwise  not. 
text,  saying:  "The  policies  here  were  all  tak- 

"But  the  clause  in  question  eu  out  before  the  shipments  were 
bears  no  such  construction,  and  made,  although,  of  course,  they 
obviously  cannot  be  relied  on  as  did  not  attach  until  then,  and  re- 
in itself  absolving  the  company  covery  upon  neither  of  them 
from  liability,  for  by  its  terms  the  could  have  been  had,  except  upon 
benefit  of  the  insurance  was  only  condition  of  resort  over  against 
to  be  had  when  a  legal  liability  the  carrier,  any  act  of  the  owners 
had  been  incurred,  and  in  favor  to  defeat  which  operated  to  can- 
ot  the  company  incurring  such  eel  the  liability  of  the  insurers, 
liability.  Since  the  right  to  the  They  could  not,  therefore,  be  made 
benefit  of  insurance  at  all  depend-  available  for  the  benefit  of  the 
ed  upon  the  maintenance  of  plain-  carrier.  Nor  have  the  insurance 
tiff's  cause  of  action,  the  fact  of  companies  paid  the  owners.  It  is 
not  receiving  such  benefit  could  true  that,  after  the  loss  had  been 
not  be  put  forward  in  denial  of  incurred,  the  companies  signed 
the  truth  or  validity  of  their  com-  certain  memoranda,  by  which  the 
plaint.  face   of   the    insurance   was    rein- 

"If,  on  the  other  hand,  the  con-  stated,  proofs  of  loss  waived,  and 
tention  of  the  defendant  may  be  provision  made  for  postponing 
regarded  as  in  the  nature  of  a  the  question  of  indemnity,  until 
counter-claim  by  way  of  recoup-  the  owners,  if  the  carrier  refused 
ment  or  set-off,  then  the  question  to  pay,  had  used  effort  to  collect, 
arises  as  to  the  extent  of  the  without  prejudice  to  the  owners' 
stipulation,  assuming  it  to  be  claims  against  the  insurance  corn- 
otherwise  valid,  and  what  would  panics.  But  this  falls  far  short  of 
amount  to  a  breach  of  it.  the    equivalent    of   payment,    and, 

"By  its  terms  the  plaintiffs  were  indeed,  under  the  terms  of  these 

not    compelled    to    insure    for   the  policies,     payment     itself     would 

benefit  of  the   railroad   company;  have  been   subject  to   such  condi- 

but  if  they  had  insurance  at  the  tions   as   the    companies   chose   to 

time  of  the  loss,  which  they  could  impose.    Although  in  the  order  of 
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carrier  the  amount  which  the  insurer  has  paid  to  the  o\vner 
for  the  loss  of  the  goods  whilst  in  the  custody  of  the  carrier.^  ^ 

Sec.  785.     (§430.)     His  authority  to  sell  the  ^oods.— The 
bailment  to  the  carrier  confers  no  authority  whatever  upon 

ultimate  liability  that  of  the  car-  the  liability  of  the  insurer  is  only 
rier  is  in  legal  effect  primary  and  secondary.  The  contract  of  the 
that  of  the  insurer  secondary,  yet  carrier  may  not  be  first  in  order 
the  insured  can,  in  the  absence  of  of  time,  but  it  is  first  and  princi- 
provisions  otherwise  controlling  pal  in  ultimate  liability.  In  re- 
the  subject,  insist  upon  proceed-  spect  to  the  ownership  of  the 
ing,  under  this  contract,  first,  goods  and  the  risk  incident  there- 
against  the  party  secondarily  lia-  to,  the  owner  and  the  insurer  are 
ble,  and  when  he  does  so  is  bound  considered  but  one  person,  having 
In  conscience  to  give  to  the  lat-  together  the  beneficial  right  to  the 
ter  the  benefit  of  the  remedy  indemnity  due  from  the  carrier 
against  the  party  principal;  but  for  a  breach  of  his  contract  or 
these  insurers  could,  under  their  for  non-performance  of  his  legal 
contracts,  require  the  owners  to  duty.  Standing  thus,  as  the  in- 
pursue  the  carrier  in  the  first  in-  surer  does,  practically  in  the  po- 
stance,  and  decline  to  indemnify  sition  of  a  surety,  stipulating  that 
them  until  the  question  and  the  the  goods  shall  not  be  lost  or  in- 
measure  of  the  latter's  liability  jured  in  consequence  of  the  peril 
were  determined.  This  they  did,  insured  against,  whenever  he  haa 
and  to  their  action  in  that  re-  indemnified  the  owner  for  the  loss 
gard  the  defendant  is  not  so  sit-  he  is  entitled  to  all  the  means  of 
uated  as  to  be  entitled  to  object."  indemnity,  which  the  satisfied  own- 
18.  In  Hall  v.  The  Railroad  er  held  against  the  party  prima- 
Companies,  13  Wall.  367,  the  rily  liable.  His  right  rests  upon 
question  was,  upon  demurrer,  familiar  principles  of  equity.  It 
whether  the  underwriter  who  in-  is  the  doctrine  of  subrogation,  de- 
sures  against  loss  by  fire,  and  pays  pendent  not  at  all  upon  privity  of 
the  insurance  upon  a  loss  by  ac-  contract,  but  worked  out  through 
cidental  burning  of  the  goods  the  right  of  the  creditor  or  own- 
while  in  transit,  could  bring  an  er.  Hence,  it  has  often  been  ruled 
action  in  the  name  of  the  owner  that  an  insurer  who  has  paid  a 
for  his  use  against  the  carrier  loss  may  use  the  name  of  the  as- 
based  upon  its  common-law  liabil-  sured  in  an  action  to  obtain  re- 
ity.  "It  is  too  well  settled  by  dress  from  the  carrier  whose  fail- 
the  authorities,"  said  Strong,  J.,  ure  of  duty  caused  the  loss." 
"to  admit  of  question,  that,  as  Louisville,  etc..  Railroad  v.  Man- 
between  the  common  carrier  of  Chester  Mills,  88  Tenn.  653,  14  S. 
goods    and    an    underwriter    upon  W.  Rep.   314. 

them,   the   liability   to   the  owner  And  an  insurer  against  loss  by 

for    their    loss    or    destruction    is  fire,    subrogated    for    the    insured 

primarily  upon  the  carrier,  while  by  reason  of  payment  of  the  pol- 
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him  to  sell  the  goods,  and  if  he  sell  them  without  other  author- 
ity than  that  which  he  has  as  carrier  he  can  pass  no  title.  And 
though  the  goods  be  sold  for  a  fair  price  to  one  who  purchases 
in  good  faith,  the  title  of  the  owner  is  not  affected  by  the  sale, 
and  the  purchaser  will  be  responsible  to  him  for  them.^^  This 
rests  upon  the  well  established  rule  of  law,  applicable  to  all 
bailees,  that  no  one  can  sell  the  property  of  another,  so  as  to 
vest  a  title  in  the  purchaser,  without  authority  to  do  so  from 
the  owner,  although  he  may  have  possession,  which  is  prima 
facie  evidence  of  title,  by  the  permission  of  the  owner  or  even 
by  his  procurement,  no  matter  how  innocent  the  purchaser  may 
have  been  or  how  good  apparently  was  the  right  of  the  seller 
to  make  the  sale;  the  universal  and  fundamental  principle  of 
the  law  of  personal  property  being,  that  no  man  can  be  di- 
vested of  his  title  to  it  without  his  own  consent,  and  conse- 
quently that  even  the  honest  purchaser  under  a  defective 
title  cannot  hold  against  the  true  owner.  That  "no  one  can 
transfer  to  another  a  better  title  than  he  has  himself"  is  a 
maxim,  says  Chancellor  Kent,  alike  "of  the  common  and  civil 

icy,    may,    in    a    suit    against    the  3S2;    Agnew  v.  Johnson,  22  Penn. 

common    carrier,    brought    in    the  St.   471;    Hunt  v.  Haskell,  24  Me. 

name  of  the  insured  for  the  value  339;  Kitchell  v.  Vanadar,  1  Blackf. 

of  the  goods  insured,  recover  the  356;   Hoffman  v.  Noble,  6  Met.  68; 

full    amount  of  the   loss   or   dam-  Rankin    v.    Packet    Co.,    9    Heisk. 

age  without  regard  to  the  amount  5G4;    Hartop  v.   Hoare,  1  Wils.  8; 

of  the  policy.     Mobile,  etc.,  R'y  v.  McCombie  v.  Davies,  6  East,  538; 

Jurey,    111    U.    S.    584.     See    also,  Bailey    v.    Shaw,    24    N.    H.    297; 

Insurance  Co.  v.  Morse,  150  U.  S.  Swift    v.    Moseley,     10    Vt.     208; 

99,    14    Sup.    Ct.   R.    55,  37   L.   Ed.  Lecky    v.    McDermott,    8    S.    &   R. 

1013.  500;  Powell  v.  Buck,  4  Strob.  Law, 

An    insurer   must   recover   from  427;  Lickbarrow  v.  Mason,  6  East, 

the    carrier,    if    at    all,    upon    the  21. 

shipper's     right,     and    upon    that  And    if    an    innocent    purchaser 

alone,  and  the  insurer's  own  dec-  from  the  bailee,  who  has  sold  the 

larations  and   admissions  are   im-  goods  without  authority  from  the 

material.     Judd  &  Root  v.  Steam-  bailor,    disposes    of    them    to    an- 

ship  Co.,  128   Fed.  7,  62  C.  C.  A.  other,    he    will    be    liable    to    the 

515;  id.  117  Fed.  206,  54  C.  C.  A.  bailor  for  their  value.     In  such  a 

238;   id.  130   Fed.  991.  case   the   rule   that  where   one  of 

19.  White    V.    Webb,    15     Conn,  two    innocent    persons    must    suf- 

302;    Doane    v.    Russell,    3    Gray,  fer,   the   loss  should  fall  on   him 
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law,  and  a  sale  ex  vi  termini  imports  nothing  more  than  that 
the  bona  fide  purchaser  succeeds  to  the  rights  of  the  vendor. '  '^'^ 

Sec.  786.  (§  431.)  Same  subject — Cannot  sell  to  satisfy  lien. 
— Nor  does  the  fact  that  the  carrier  has  a  lien  upon  the  goods, 
for  his  freight  or  on  any  other  account,  confer  upon  him  the 
right  to  sell  them  to  satisfy  his  charges  or  to  reimburse  him- 
self for  expenses  incurred  by  him  for  the  owner  on  their  ac- 
count. And  if  the  consignee  refuse  to  pay  the  freight  and  to 
receive  them  the  carrier  must  store  them  with  some  responsible 
warehouseman,  subject  to  his  lien,  and,  unless  the  lien  is  dis- 
charged by  the  owner,  must  resort  to  legal  proceedings  to  have 
them  sold,  and  the  proceeds  applied  to  the  payment  of  his 
claim.2i  If,  in  such  cases,  the  goods  be  stored  in  a  warehouse 
not  belonging  to  the  carrier,  the  Avarehouseman  will  hold  them 
under  the  authority  of  the  carrier  and  not  of  the  owner,  and 
his  possession  will  be  regarded  as  that  of  the  carrier  for  the 
purpose  of  preserving  his  lien ;  and  the  goods  will  become  sub- 
ject to  the  lien  of  the  warehouseman  as  well  as  to  that  of  the 
carrier.  22 

Sec.  787.  (§  432.)  Same  subject — When  sudden  emergency 
will  justify  sale. — But  while  in  the  possession  of  the  goods  in 
the  character  of  carrier,  he  also  stands  for  many  purposes  in 
the  relation  of  agent  for  the  owner ;  and  it  is  a  general  rule  of 
law  that,  although  the  powers  of  agents  are  ordinarily  limited 
to  the  purposes  for  which  they  are  employed,  yet  that  emer- 
gencies may  arise  in  which,  from  the  necessities  of  the  case,  an 
agent  may  be  justified  in  assuming  extraordinary  powers ;  and 
that  his  acts,  done  fairly  and  in  good  faith  under  such  circum- 
stances,   though   entirely   beyond   the   scope   of   his   ordinary 

whose    act   or    omission    made    it  21.  Briggs    v.    The    Railroad,    6 

possible,    does    not   apply.      Miller  Allen,   246;    Hunt    v.    Haskell,    24 

Piano  Co.    V.   Parker,   155   Pa.   St.  Me.    24;    Indianapolis,   etc.,   R.    R. 

208,   35   Am.    St.   Rep.    873.  v.  Herndon,  81  111.  143;  Rankin  v. 

20.  2  Kent's  Com.  324;  Saltus  v.  The  Packet  Co.,  9  Heisk.  564,  and 

Everett,   20   Wend.   269;    Covill   v.  cases  supra. 

Hill,    4   Denio,    323;    Pickering   v.  22.  Western   Trans.   Co.    v.   Bar- 
Busk,  15  East,  38;   Coggill  i:  The  ber,  56  N.  Y.  544. 
Railroad,  3  Gray,  545. 
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powers,  may  be  binding  upon  his  principal.^^  Such  emergen- 
cies sometimes  occur,  in  the  course  of  the  business  of  the  car- 
rier, in  which  he  becomes  the  agent  of  all  concerned,  and  in 
which  his  acts,  in  the  exercise  of  a  sound  discretion,  will  be 
binding  upon  all  the  parties  in  interest;  and,  if  the  necessities 
of  the  case  require  that  the  goods  be  sold,  he  not  only  may 
sell,  but  it  becomes  obligatory  upon  him  to  do  so,  for  the  ben- 
efit of  the  owner.  If,  for  instance,  the  consignee  refuse  to 
accept  the  goods,  and  they  are  of  a  perishable  character,  and 
if  stored  would,  from  rapid  decaj^,  be  totally  lost  to  the  owner, 
it  would  be  the  duty  of  the  carrier  to  sell  them  on  his  ac- 
count; and  the  same  rule  would  apply  if,  from  any  cause,  it 
became  impossible  to  deliver  the  goods  according  to  the  direc- 
tions of  the  owner  or  bailor,  or  to  return  them  before  they 
would  inevitably  perish  from  such  inherent  tendency,  from 
damage  received  by  them  in  the  transit,  or  from  any  other 
cause.2-* 

Sec.  788.  (§433.)  Same  subject — Absolute  necessity  will 
justify. — So  in  the  case  of  carriers  by  sea  the  master  of  the 
vessel  is  vested  by  law  with  power  to  sell  the  goods  of  the 
shippers  of  the  cargo  in  case  of  absolute  necessity,  as  where 
there  is  a  total  inability  to  carry  the  goods  to  their  destina- 
tion or  otherwise  to  obtain  money  indispensable  to  make  the 
necessary  repairs  to  complete  the  voyage,  and  no  other  vessel 
can  be  procured  to  which  they  can  be  transshipped  for  the  in- 
tended port,  or  where  the  goods,  in  case  of  accidental  delay, 
are  about  to  perish,  or  have  become  so  far  damaged  as  to  be 
unfit  for  further  carriage.  In  such  eases  of  absolute  necessity 
he  may  sell  both  ship  and  cargo,  and  the  purchaser  will  acquire 
an  absolute  title.^^ 

23.  Mechem  on  Agency,  §  481.  25.  Pope  v.   Nickerson,   3  Story, 

24.  Arthur  v.  The  Schooner  Cas-  405;  Post  v.  Jones,  19  How.  150; 
sius,  3  Story,  81;  Rankin  v.  Pack-  The  Gratitudine,  3  Rob.  Adm. 
et  Co.,  9  Heisk.  564;  Hull  v.  Rail-  240;  Freeman  v.  E.  India  Co.,  5 
road  Co.,  60  Mo.  App.  593;  Dudley  B.  &  Aid.  617;  Vlierboom  v.  Chap- 

V.  Railway  Co.,  W.  Va.  ,  man,  13  M.  &  W.  230;   Cannan  v. 

52   S.   E  Rep.   718,   citing  Hutch-  Meaburn,    1    Bing.    243;    Cammell 

inson  on  Carr.  v.    Sewell,   3   H.   &   N.   617,   5   id. 
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Sec.  789.     (§434.)     Same  subject — The  rule  stated.— The 

law  upon  the  subject  of  sales  by  carriers  in  cases  of  necessity  is 
thus  stated  by  Cockburn,  C.  J.,  in  Notara  t'.  Henderson i^^  "The 
law  applicable  to  such  a  case  appears  to  us  to  be  free  from  any 
serious  difficulty.  In  ever}-  contract  to  carry  for  freight  there 
is  an  implied  obligation  on  the  part  of  the  ship-owner  that,  in 
the  event  of  any  disaster  happening  to  the  ship  or  cargo  in  a 
port  where  correspondence  cannot  be  had  with  the  freighter, 
the  master  shall  act  as  his  agent  and  use  his  best  efforts  for  the 
protection  and  preservation  of  the  cargo.  He  must,  in  such 
an  emergency,  put  himself  in  the  place  of  the  owner  of  the 
cargo  and  do  what  the  latter,  as  a  prudent  man,  would  himself 
do  for  his  own  interest  if  he  were  present.  'If  the  cargo,'  says 
Lord  Stowell,  in  the  case  of  The  Gratitudine,^^  'is  a  perish- 
able cargo,  and  the  vessel  is  unable  to  proceed  or  stands  in 
need  of  repairs  to  enable  her  to  proceed  in  time,  .  .  .  the 
master  must  exercise  his  judgment  whether  it  would  be  better 
to  transship  the  cargo,  if  he  has  the  means,  or  to  sell  it.  He 
is  not  absolutely  bound  to  transship ;  he  may  not  have  the 
means  of  transshipment.  But  even  if  he  has,  he  may  act  for 
the  best  in  deciding  to  sell.  If  he  had  not  the  means  of  trans- 
shipping, he  is  under  an  obligation  to  sell,  unless  it  can  be  said 
that  he  is  under  an  obligation  to  let  it  perish.'  " 

Sec.  790.  (§  435.)  Same  subject — What  purchaser  must 
show. — In  order  to  justify  the  act  of  the  carrier  in  making  a  sale 
of  the  goods,  and  to  establish  his  title  to  them,  the  purchaser 
must  show  that  there  was  a  necessity  for  the  sale,  arising  from 
the  perishable  nature  of  the  property,  which  made  its  preserva- 
tion for  the  owner  impracticable,  or  that,  from  that  or  some 
other  cause,  it  was  neither  possible  to  proceed  with  its  trans- 
portation nor  to  store  it;  that  the  carrier  has  acted  in  good 
faith  and  with  sound  discretion ;  and  that  it  was  impossible  to 
commimicate  with  the  owner  and  to  receive  instructions  from 
him  as  to  the  course  to  be  pursued,  without  occasioning  a  delay 

728;    Propeller    Mohawk,    8    Wall.         26.  L.  R.   5   Q.   B.   34G. 
153;    The    Velona,    ."]    Ware,    139;         27.  3  Rob.  Adm.  259. 
The  Brewster,  95  Fed.   1000. 
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which  the  circumstances  and  condition  of  the  property  would 
not  admit.2^  And  whether,  under  all  the  circumstances,  these 
conditions  existed  to  justify  the  sale,  is,  when  the  action  is  one 
at  law,  a  question  of  fact  to  be  determined  by  the  jury  under 
proper  instructions  by  the  court.^^ 

Sec,  791.  (§  436.)  Same  subject — Sale  when  not  necessary 
amounts  to  a  conversion. — If  the  carrier  or  the  master  of  the 
vessel  sell  the  goods  when  the  necessity  for  so  doing  does  not 
exist,  he  will  be  liable  in  an  action  for  their  conversion,  and 
nothing  but  the  existence  of  circumstances  of  actual  necessity 
will  afford  an  excuse  for  the  sale.  Neither  the  advice  of  others 
who  are  called  upon  to  examine  the  goods,  nor  the  decree  of  a 
court  having  no  jurisdiction  or  authority  to  order  a  sale  under 
such  circumstances,  will  be  any  justification  to  the  carrier  or 
any  protection  to  the  purchaser,  if  it  appear  that  a  case  of 
necessity  did  not  require  the  sale.^*^  And  in  the  case  of  an 
unjustifiable  sale  by  the  master,  the  owners  of  the  vessel  will 
also  be  liable  to  the  shipper.^i 

Sec.  792.  (§  437.)  Same  subject — What  degree  of  necessity 
must  be  shown — Necessity  for  communication  with  owner. — 

The  degree  of  necessity  which  must  exist  in  such  cases  to  justify 
the  sale  is  generally  expressed  by  the  words  ''supreme," 
"urgent,"  or  "absolute."  This  is  assuming  that  there  are  dif- 
ferent degrees  of  necessity,  the  highest  of  which  is  necessary  to 
justify  a  sale  by  the  carrier.  If,  therefore,  according  to  these 
expressions,  there  be  any  possible  manner  of  preserving  the 
goods  short  of  their  sale,  it  must  be  resorted  to ;  otherwise 

28.  Butler  v.  Murray,  30  N.  Y.  30.  Cannan  v.  Meaburn,  1  Bing. 
88;  The  New  Eng.  Ins.  Co.  v.  243;  Myers  v.  Baymore,  10  Penn. 
Brig  Sarah  Ann,  13  Pet.  387;  Bry-  St.  114;  Smith  v.  Martin,  6  Bin- 
ant  V.  Ins.  Co.,  13  Pick.  543;  Am.  ney,  2G2;  Ewbank  v.  Nutting,  7 
Ins.  Co.  V.  Center,  4  Wend.  45;  Com.  B.  797;  Freeman  v.  The  E. 
Hall  V.  Franklin  Ins.  Co.,  9  Pick.  India  Co.,  5  B.  &  Aid.  617;  Wilson 
466;    Wilson   v.   Millar,   2    Starkie,  v.  Dickson,  2  id.  2. 

1;    Saltus    V.    Everett,    20    Wend.  31.  Cannan  &  Meaburn,  1   Bing. 

267;   Myers  v.  Baymore,   10   Penn.  supra;    Smith    v.    Martin,    supra; 

St.  114.  Ewbank  v.  Nutting,  supra. 

29.  Butler  v.   Murray,  supra. 
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there  will  exist  neither  the  authority  to  sell  nor  a  title  in  the 
purchaser.  But  it  has  been  said  with  great  force  that  "the 
word  necessity,  when  applied  to  mercantile  affairs^  where  the 
judgment  must,  in  the  nature  of  things,  be  exercised,  cannot  of 
course  mean  an  irresistible  compelling  power.  What  is  meant 
by  it  in  such  cases  is,  the  force  of  circumstances  which  deter- 
mine the  course  a  man  ought  to  take.  Thus  when,  by  the 
force  of  circumstances,  a  man  has  the  duty  cast  upon  him  of 
taking  some  action  for  another,  and  under  that  obligation 
adopts  the  course  which,  to  the  judgment  of  a  wise  and  pru- 
dent man,  is  apparently  the  best  for  the  interest  of  the  per- 
sons for  whom  he  acts  in  a  given  emergency,  it  may  properly 
be  said  of  the  course  so  taken  that  it  was,  in  a  mercantile 
sense,  necessary  to  take  it.  "^2  And  in  the  same  case  it  is  said, 
in  reference  to  the  necessity  for  awaiting  instructions  from 
the  owner,  that  "the  possibility  of  communicating  with  the 
owners  must,  of  course,  depend  on  the  circumstances  of  each 
case,  involving  the  consideration  of  the  facts  which  create  the 
urgency  for  an  early  sale,  the  distance  of  the  port  from  the 
owners,  the  means  of  communication  which  may  exist,  and 
the  general  position  of  the  master  in  the  particular  emergency. 
Such  a  communication  need  only  be  made  when  an  answer 
can  be  obtained,  or  there  is  a  reasonable  expectation  that  it 
could  be  obtained  before  the  sale.  When,  however,  there  is 
ground  for  such  an  expectation,  every  endeavor,  so  far  as  the 
condition  in  which  he  is  placed  will  allow,  should  be  made  by 
the  master  to  obtain  the  owner's  instructions."  In  a  case^^ 
in  the  federal  courts  it  is  said :  "If  the  owner  is  at  hand 
and  can  be  easily  communicated  with,  the  master  must  advise 
the  owner  of  the  facts  and  take  his  directions ;  and  where  such 
directions  may  be  obtained,  there  is  neither  necessity  nor  au- 
thority nor  justification  for  the  master  to  assume  to  sell  or  to 
hypothecate  without  notice. " 

32.  The   Australasian    S.   N.   Co.  v.  Huth,   16  Ch.  Div.  474;  Hall  v. 

ads.  Morse,  L.  R.  4  P.  C.  Cas.  222.  Insurance  Co.,  37  Fed.  Rep.  .371. 
See  also,  Acatos  v  Burns,  3  Exch.         33.  Astrup     v.     Lewy,     19     Fed. 

Div.  282;    Atlantic   Mut.    Ins.    Co.  Rep.   536,  citing  The  Julia  Blake, 
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Sec  793.  (§  438.)  Same  subject — Sale  must  be  made  where 
market  and  competition  exist. — Besides  the  three  requisites  of 
necessity,  sound  discretion,  and  communication  with  the  owner 
when  practicable,  it  must  also  appear  that  the  sale  was  made 
where  there  were  a  market  and  competition,  and  buyers  with 
the  means  of  purchasing.  This  rule  has  been  applied  in  the 
case  of  a  wreck  in  a  distant  ocean,  where  the  property  was 
derelict,  or  about  to  become  so,  and  the  persons  who  had  it  in 
their  power  to  save  the  crew  and  cargo  preferred  to  drive  a 
bargain  with  the  master,  by  which  they  claimed  to  have  be- 
come owners  of  the  cargo,  for  a  consideration  merely  nominal. 
The  necessity  in  such  a  case,  it  was  said,  may  be  imperative, 
because  it  is  the  price  of  safety,  but  it  is  not  of  that  character 
which  permits  the  master  to  exercise  the  power  of  sale  which 
belongs  to  him  in  certain  cases  of  absolute  necessity;  and  the 
pretended  claimants,  under  .the  sale,  were  treated  as  mere  sal- 
vors, and  were  allowed  only  for  salvage  and  freight.^* 


107  U.  S.  418.  See  also,  Moore  v. 
Hill,  38  Fed.  Rep.  330;  The  Jo- 
seph Oteri,  Jr.,  66  Fed.  581,  13 
C.   C.  A.   645,  30  U.   S.  App.   1. 

34.  Post  V.  Jones,   19  How.   150. 

The  following  is  an  extract 
from  the  opinion  of  Grier,  J.,  in 
this  case:  "As  many  of  the  cir- 
cumstances attending  this  case  are 
peculiar  and  novel,  it  may  not  be 
improper  to  give  a  brief  state- 
ment of  them.  The  Richmond, 
after  a  ramble  of  three  years  on 
the  Pacific  in  pursuit  of  whales, 
had  passed  through  the  sea  of 
Anadin,  and  was  near  Behring's 
straits,  in  the  Arctic  ocean,  on  the 
2d  of  August,  1849.  She  had 
nearly  completed  her  cargo,  and 
was  about  to  return;  but,  during 
a  thick  fog,  she  was  run  upon 
rocks  within  half  a  mile  of  the 
shore,  and  in  a  situation  from 
which  it  was  impossible  to  ex- 
ti'icate  her.    The  master  and  crew 


escaped  in  their  boats  to  the 
shore,  holding  communication 
with  the  vessel  without  much  dif- 
ficulty or  danger.  They  could  have 
probably  transported  the  cargo  to 
the  beach,  but  this  would  have 
been  unprofitable  labor,  as  its  con- 
dition would  not  have  been  im- 
proved. Though  saved  from  the 
ocean,  it  would  not  have  been 
safe.  The  coast  was  barren;  the 
few  inhabitants,  savages  and 
thieves.  This  ocean  is  navigable 
for  only  about  two  months  in  the 
year;  during  the  remainder  of  the 
year  it  is  sealed  up  with  ice.  The 
winter  was  expected  to  commence 
within  fifteen  or  twenty  days,  at 
farthest.  The  nearest  port  of 
safety  and  general  commercial  In- 
tercourse was  at  the  Sandwich 
Islands,  five  thousand  miles  dis' 
tant.  Their  only  hope  of  escape 
from  this  inhospitable  region  was 
by   means    of    other   whaling   ves- 
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Sec.  794.  (H38a.)  Same  subject — Cannot  give  away  the 
goods. — It  follows  clearly  from  the  foregoing  considerations 
that  while  the  master  of  a  stranded  vessel  may,  in  case  of 
urgent  necessity,  throw  overboard  or  otherwise  sacrifice  his 


sels,  which  were  known  to  be 
cruising  at  no  great  distance,  and 
who  had  been  in  company  with, 
the  Richmond,  and  had  pursued 
the  same  course. 

"On  the  5th  of  August  the  fog 
cleared  off,  and  the  ship  Elizabeth 
Frith  was  seen  at  a  short  dis- 
tance. The  officers  of  the  Rich- 
mond immediately  went  on  board, 
and  the  master  informed  the  mas- 
ter of  the  Frith  of  the  disaster 
which  had  befallen  the  Richmond. 
He  requested  him  to  take  his  crew 
oc  board,  and  said,  'you  need  not 
whale  any  more;  there  is  plenty 
of  oil  there  which  you  may  take, 
and  get  away  as  soon  as  possible.' 
On  the  following  day,  they  took 
on  board  the  Frith  about  three 
hundred  barrels  of  oil  from  the 
Richmond.  On  the  6th  the  Pan- 
ama and  the  Junior  came  near; 
they  had  not  quite  completed  their 
cargoes;  as  there  was  more  oil  in 
the  Richmond  than  they  could  all 
take,  it  was  proposed  that  they 
also  should  complete  their  cargoes 
in  the  same  way.  Captain  Tink- 
ham,  of  the  Junior,  proposed  to 
take  part  of  the  crew  of  the  Rich- 
mond, and  said  he  would  take 
part  of  the  oil,  'provided  it  was 
put  up  and  sold  at  auction.'  In 
pursuance  of  this  suggestion,  ad- 
vertisements were  posted  on  each 
of  the  three  vessels,  signed  "by  or 
for  Ihe  master  of  the  Richmond. 
On  the  following  day  the  forms  of 
an  auction  sale  were  enacted;  the 
master    of    the    Frith    bidding    $1 


per  barrel  for  as  much  as  he 
needed,  and  the  others,  seventy- 
five  cents;  the  ship  and  tackle 
were  sold  for  $5;  no  money  was 
paid  and  no  account  kept  or  bill 
of  sale  made  out.  Each  vessel 
took  enough  to  complete  her  cargo 
of  oil  and  bone.  The  transfer 
was  effected  in  a  couple  of  days, 
with  some  trouble  and  labor,  but 
little  or  no  risk  or  danger,  and 
the  vessels  immediately  proceeded 
on  their  voyage,  stopping  as 
usual    at   the    Sandwich    Islands. 

"Now  it  is  evident  from  this 
statement  of  the  facts,  that  al- 
though the  Richmond  was  strand- 
ed near  the  shore  upon  which  the 
crew  and  even  her  cargo  might 
have  been  saved  from  the  dan- 
gers of  the  sea,  they  were  really 
in  no  better  situation  as  to  ulti- 
mate safety  than  if  foundered  or 
disabled  in  the  midst  of  the  Pa- 
cific ocean.  The  crew  were  glad 
to  escape  with  their  lives.  The 
ship  and  cargo,  though  not  actu- 
ally derelict,  must  necessarily 
have  been  abandoned.  The  con- 
trivance of  an  auction  sale  un- 
der such  circumstances,  where 
the  master  of  the  Richmond  was 
hopeless,  helpless  and  passive — 
where  there  was  no  market,  no 
money,  no  competition — where  one 
pai-ty  had  absolute  power  and  the 
other  no  choice  but  submission — 
where  the  vendor  must  take  what 
is  offered  or  get  nothing — is  a 
transaction  which  has  no  charac- 
teristic of  a  valid  contract.    It  has 
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cargo  to  obtain  the  release  of  his  vessel,  he  has  no  right  to 
give  it  away.  Under  such  circumstances  the  donee  takes  no 
title  to  the  property,  but  is  liable  therefor  as  bailee  and  is 
bound  to  surrender  it  to  the  owner  upon  demand.^ 

Sec.  795.  (§  439.)  His  right  to  know  the  character  of  the 
goods  and  the  contents  of  packages. — It  is  also  a  general  rule 
that  the  carrier  has  no  right  to  demand  of  the  shipper  to  be  in- 


been  contended  by  the  claimants 
that  it  would  be  a  great  hardship 
to  treat  this  sale  as  a  nullity, 
and  thus  compel  them  to  assume 
the  character  of  salvors,  because 
they  were  not  bound  to  save  this 
property,  especially  at  so  great  a 
distance  from  any  port  of  safety 
and  in  a  place  where  they  could 
have  completed  their  cargo  in  a 
short  time  from  their  own  catch- 
ings,  and  where  salvage  would  be 
no  compensation  for  the  loss  of 
this  opportunity.  The  force  of 
these  arguments  is  fully  appre- 
ciated, but  we  think  they  are  not 
fully  sustained  by  the  facts  of  the 
case.  Whales  may  have  been 
plenty  around  their  vessels  on  the 
6th  and  7th  day  of  August,  but, 
judging  of  the  future  from  the 
past,  the  anticipation  of  filling  up 
their  cargo  in  the  few  days  of  the 
season  in  which  it  would  be  safe 
to  remain  was  very  uncertain  and 
barely  probable.  The  whales 
were  retreating  towards  the  north 
pole,  where  they  could  not  be  pur- 
sued, and,  though  seen  in  num- 
bers on  one  day,  they  would  dis- 
appear on  the  next;  and  even 
when  seen  in  greatest  numbers, 
their  capture  was  uncertain.  By 
this  transaction  the  vessels  were 
enabled  to  proceed  at  once  on 
their  home  voyage,  and  the  cer- 
tainty of  a  liberal  salvage  allow- 
ance for  the  property  rescued  will 


be  an  ample  compensation  for  the 
possible  chance  of  greater  profits, 
by  refusing  their  assistance  in 
saving  their  neighbor's  property. 

"It  has  been  contended,  also, 
that  the  sale  was  justifiable  and 
valid  because  it  was  better  for  the 
interests  of  all  concerned  to  ac- 
cept what  was  offered  than  to  suf- 
fer a  total  loss.  But  this  argu- 
ment proves  too  much,  as  it 
would  justify  every  sale  to  a  sal- 
vor. Courts  of  admiralty  will  en- 
force contracts  made  for  salvage 
service  and  salvage  compensation 
where  the  salvor  has  not  taken 
advantage  of  his  power  to  make 
an  unreasonable  bargain;  but  they 
will  not  tolerate  the  doctrine  that 
a  salvor  can  take  advantage  of  his 
situation  and  avail  himself  of  the 
calamities  of  others  to  drive  a 
bargain;  nor  will  they  permit  the 
performance  of  a  public  duty  to 
be  turned  into  a  traflEic  of  profit 
(see  1  Sumner,  210).  The  general 
interests  of  commerce  will  be 
much  better  promoted  by  requir- 
ing the  salvor  to  trust  for  com- 
pensation to  the  liberal  recom- 
pense usually  awarded  by  courts 
for  such  services.  We  are  of  opin- 
ion, therefore,  that  the  claimants 
have  not  obtained  a  valid  title  to 
the  property  in  dispute,  but  must 
be  treated  as  salvors." 

1.  The  Albany,  44  Fed.  Rep.  431. 
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formed  of  the  quality  of  the  goods  or  the  nature  of  the  contents 
of  packages  which  are  offered  to  him  for  carriage,  as  a  condi- 
tion of  his  acceptance  of  them.  In  Riley  v.  Home-  it  is  said  by 
Best,  C.  J.,  that  "a  carrier  has  a  right  to  know  the  value  and 
quality  of  what  he  is  required  to  carry.  If  the  owner  of  the 
goods  will  not  tell  him  what  his  goods  are  and  what  they  are 
worth,  the  carrier  may  refuse  to  take  charge  of  them ;  but  if  he 
does  take  charge  of  them,  he  waives  his  right  to  know  their 
contents  and  value."  But  in  Crouch  v.  The  Railway  Com- 
pany,^ it  was  said  by  Maule,  J.,  that  this  was  the  only  authority 
which  could  be  found  or  relied  upon  for  the  contention  that 
the  carrier  had  the  right  to  require  the  shipper  to  inform  him 
of  the  nature  of  the  contents  of  packages  offered  for  carriage ; 
and  that  the  law,  as  thus  stated,  would  not  bear  the  test  of  rea- 
son. In  this  opinion  the  rest  of  the  judges  concurred  in  sepa- 
rate opinions,  and  it  was  held  that  a  plea,  alleging  as  an  ex- 
cuse for  not  accepting  the  goods  the  refusal  of  the  owner  of 
the  package  to  disclose  the  nature  of  the  contents  of  his  pack- 
age when  a  disclosure  was  demanded  by  the  carrier,  offered 
no  valid  defense  to  the  action  for  refusal  to  carry,  and  was 
therefore  bad  upon  demurrer;  and  this  may  be  now  stated  as 
the  universally  recognized  general  rule  upon  the  subject.'*  If 
the  goods  or  packages  are  of  the  character  which  he  usually 
carries,  or  which  he  proposes  to  carry,  the  only  inquiry  which 
he  has  a  right  to  make  is  in  regard  to  their  value,  and  this  the 
law  allows  him  to  do  for  the  purpose  of  fixing  the  amount  of 
his  charge  for  the  carriage,  and  of  ascertaining  the  amount  of 
his  responsibility  which  he  is  to  assume,  and  the  degree  of 
care  and  attention  which  he  will  be  required  to  exercise  in  re- 
spect to  them.'^ 

Sec.  796.  (^  440.)  Eame  subject — Shipper  must  make 
known  dangerous  character  of  goods. — But  while,  as  is  said, 

9.  5  Bing.  217.  74  N.  Y.  125;   Gorham,  etc.,  Co.  v. 

3.  14  Com.  B.  255.  Fargo,    35    N.    Y.    Super.    Ct.    434; 

4.  Crouch  V.  The  Railway,  7  Shelden  v.  Robinson,  7  N.  H.  157; 
Exch.  705;  The  Nltro-Glycerine  Merchants'  Trans.  Co.  v.  Bolles, 
Case,  15  Wall.  524.  SO    111.    473;     Brown    v.    Railroad 

5.  See    Baldwin    v.    Steam    Co.,  Co  .  »3  Pa.  St.  316. 
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the  law  is  not  so  unreasonable  as  to  make  it  the  duty  of  the 
carrier  to  make  inquiries  as  to  the  nature  of  the  contents  of 
packages  offered  to  him  for  transportation,  or  to  make  it  ob- 
ligatory upon  the  shipper  to  give  the  information  when  re- 
quired, there  is  a  well-established  exception  in  regard  to  what 
are  known  as  goods,  the  nature  of  which  makes  them  danger- 
ous in  transportation  to  the  persons  and  property  of  others 
engaged  in  their  carriage,  or  to  other  goods.  When  goods  of 
that  character  are  offered  to  the  carrier,  it  has  been  held  to  be 
the  duty  of  the  shipper  to  make  known  their  dangerous  quality, 
and  it  would  be  an  imposition  upon  the  carrier  not  to  do  so. 
Unless  it  be  the  customary  or  professed  business  of  the  carrier 
to  receive  and  transport  such  goods,  he  may,  of  course,  exer- 
cise his  option,  when  he  knows  that  they  are  offered,  to  accept 
them  or  not.  To  impose  upon  him,  therefore,  goods  of  such 
dangerous  qualities,  the  true  nature  of  which  is  concealed  from 
him,  would  be  as  much  a  fraud  upon  him  as  to  deceive  him  by 
concealing  articles  of  the  greatest  value  by  fraudulent  devices, 
and  might  be  attended  with  even  more  serious  consequences  ;6 
and  to  enable  the  carrier,  as  far  as  public  convenience  will  per- 
mit, to  guard  against  imposition  of  this  kind,  it  has  been  held 
that  the  carrier  may  refuse  to  receive  packages  offered  to  him 
unless  the  shipper  will  inform  him  of  their  contents  whenever 
there  is  good  ground  for  believing  that  they  contain  anything 
of  a  dangerous  character.  But  it  is  only  when  such  ground 
exists,  arising  from  the  appearance  of  the  package  or  other 
circumstances  tending  to  excite  his  suspicions,  that  the  carrier 
is  authorized,  in  the  absence  of  any  special  legislation  on  the 
subject,  to  require  a  knowledge  of  the  contents  of  the  packages 
offered  as  a  condition  of  receiving  them  for  carriage.^ 

Sec.  797.     (§  441.)    His  liability  for  damages  occasioned  by 
dangerous  goods. — It  would  be  equally  unreasonable  to  pre- 

6.  Brass  v.  Maitland,  6  Ellis  &  568;   The  Nitro  Glycerine  Case,  15 

B.  470;  Farrant  v.  Barnes,  11  Com.  Wall.  524;   Williams  v.  East  India 

B.  (N.  S.)  553;  Alston  v.  Herring,  Co.,  3  East,   192. 

11   Exch.   822;   George  v.   Skiving-  7.  The  Nitro-Glycerine  Case,  su- 

ton,  5  L.  R.  Exch.  1;  The  Boston,  pra. 
etc.,  R.   R.   V.   Shanly,    107   Mass. 
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sume  that  the  carrier  had  knowledge  of  the  nature  of  the  eon- 
tents  of  packages  carried  by  him  when  there  are  no  attendant 
circumstances  to  awaken  his  suspicions  as  to  their  true  char- 
acter. It  would  be  unjust  to  impute  to  him  such  knowledge 
without  giving  him  the  right,  not  only  to  inquire  of  the  ship- 
per, but  to  examine  all  packages  delivered  to  him,  in  case  he 
did  not  choose  to  rely  upon  the  information  thus  obtained. 
Unless,  therefore,  it  be  shown  that  he  knew  of  the  dangerous 
qualities  of  the  goods,  such  knowledge  will  not  be  imputed  to 
him  as  an  inference  of  law.  But  losses  occasioned  to  the  ship- 
pers of  other  goods  by  such  causes  do  not  come  within  the 
legal  exceptions  to  the  carrier's  liability,  and  whether  he  was 
informed  or  knew  of  the  danger  or  not,  he  will  be  liable  for 
such  losses  unless  protected  by  his  contract.  But  he  will  have 
his  remedy  against  the  shipper  of  the  goods  by  which  the 
losses  were  caused.^ 

Sec.  798.  (§  442.)  The  liability  of  the  shipper  for  injury 
caused  by  dangerous  goods. — The  shipper  of  the  goods,  when 
an  injury  has  resulted  from  their  explosive  or  other  dangerous 
qualities,  is  conclusively  presumed  to  have  been  aware  of  their 
dangerous  character;  and  if  he  has  concealed  it  from  the  car- 
rier, he  will  be  liable  to  him  for  all  damages  wdiich  he  may 
have  sustained  from  its  effects;  and  whether  he  has  given  the 
information  to  the  carrier  or  not,  he  will  be  liable  to  others 
whose  goods  or  property  have  suffered  injury  therefrom.  It 
will  be  no  defense  that  he  did  not  in  fact  know  or  suspect  that 
the  goods  were  likely  to  occasion  the  damage.  In  Pierce  v. 
Winsor,**  the  article  shipped  on  the  vessel  with  other  goods 
was  known  as  mastic,  and  was  so  affected  by  the  voyage  that 
it  injured  other  portions  of  the  cargo  with  which  it  came  in 
contact,  and  caused  increased  expenditure  in  discharging  the 
vessel.  It  was  proven  that  the  article  was  new  in  commerce, 
and  that  its  dangerous  character  was  unknown  to  the  shipper ; 
but  he  was  held  liable  for  the  damage  to  the  owner  of  the  ves- 
sel, who  had  paid  to  other  shippers  the  losses  sustained  by 

8.  Brass   v.  Maitland,  G   E.  &  B.        9.  2    Sprague,   35. 
470. 
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them.  It  was  said  that  in  every  shipment  there  is  an  implied 
contract  on  the  part  of  the  shipper  that  his  goods  are  not  of 
such  a  character  as  to  cause  injury  to  other  goods,  and  that, 
no  matter  how  innocent  or  how  ignorant  he  may  have  been  of 
their  real  character,  the  law  will  impute  to  him  knowledge  of 
the  fact,  inasmuch  as  he  has  had  a  better  opportunity  of  ac- 
quiring it  than  any  other  person.  And  the  knowledge  of  the 
agent  of  the  shipper  of  the  dangerous  nature  of  the  goods  is 
the  knowledge  of  the  principal,  even  if  it  is  admitted  that  such 
knowledge  must  be  shown  in  order  to  fix  liability  for  the  loss 
upon  the  latter.^^  Nor  will  the  liability  of  the  shipper  cease, 
no  matter  through  how  many  hands  the  goods  may  have 
passed.ii 

II.    THE  CARRIER'S  RIGHT  TO  COMPENSATION. 


Sec.  799.  (§443.)  The  compensation  of  the  carrier.— The 
carrier  has,  of  course,  the  right  to  make  reasonable  charges  as 
compensation  for  the  carriage  of  the  goods,  and  for  the  respon- 
sibility and  risk  which  he  takes  upon  himself.  This  he  may  de- 
mand in  advance,  and  make  its  payment,  if  he  so  chooses,  a 
condition  of  the  acceptance  of  the  goods. ^^     jf^  however,  he 


10.  Barney  v.  Burnstenbinder, 
64  Barb.  212,  7  Lans.  210;  Jeffrey 
V.  Bigelow,  13  Wend.  518. 

11.  Farrant  v.  Barnes,  supra; 
Thomas  v.  Winchester,  6  N.  Y. 
397. 

12.  Randall  v.  Railroad  Co.,  108 
N.  C.   612,   13   S.    E.  Rep.  137. 

Both  at  common  law  and  under 
the  interstate  commerce  act  a 
common  carrier  may  demand  pay- 
ment of  his  freight  charges  in 
advance  for  goods  delivered  to 
him  by  a  connecting  carrier;  nor 
does  his  act  in  forwarding  and 
receiving  traffic  from  one  connect- 
ing carrier  without  prepayment, 
while    refusing    to    do    the    same 


thing  for  another  connecting  car- 
rier unless  prepayment  is  made, 
amount  to  an  unjust  discrimina- 
tion. The  right  to  exact  payment 
for  a  service  before  it  is  rendered, 
or  to  extend  credit,  exists  both  at 
common  law  and  under  the  inter- 
state commerce  act.  Railway  Co. 
V.  Miami  Steamship  Co.,  86  Fed. 
407,  30  C.  C.  A,  142;  Little  Rock 
&  M.  R.  Co.  V.  St.  Louis  S.  W. 
Ry.  Co.,  63  Fed.  775,  11  C.  C.  A. 
417,  27  U.  S.  App.  380,  26  L.  R.  A. 
192,  affirming  59  Fed.  400;  Oregon 
Short  Line,  etc.,  Ry.  Co.  v.  Rail- 
'road  Co.,  61  Fed.  158,  9  C.  C.  A. 
409,  15  U.  S.  App.  479,  afTirming 
'51   F^d.   465. 
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chooses  not  to  do  this,  he  may,  after  he  has  performed  the  serv- 
ice, recover  the  amount  agreed  upon  as  freight  upon  the  goods ; 
or,  if  there  be  no  agreement,  he  may  recover-  from  his  em- 
ployer, or  from  the  consignee  who  has  accepted  them,  a  reason- 
able sum  for  his  service.  The  party  liable  for  the  freight,  how- 
ever, when  sued,  may  set  up,  in  answer  to  the  claim,  any  breach 
by  the  carrier  of  his  contract,  and  will  be  allowed  to  set  off 
any  loss  or  damage  to  the  goods  for  which  he  is  liable,i^  or  sus- 


But  see  Express  Co.  v.  State, 
161  Ind.  328,  67  N,  E.  Rep.  1033; 
s.  c.  161  Ind.  705,  67  N.  E.  Rep. 
1092  (construing  Indiana  stat- 
ute). 

"An  express  company,  like  any 
other  common  carrier,  has  a  right 
to  demand  that  its  charges  for 
transportation  shall  be  paid  in  ad- 
vance, and  is  under  no  obligation 
to  receive  goods  for  transporta- 
tion unless  such  charges  are  paid, 
if  demanded."  Express  Co.  v.  U. 
S.  Express  Co.,  88  Fed.  659;  af- 
firmed, 92  Fed.  1022,  35  C.  C.  A. 
172. 

Where  a  party  relies  upon  the 
authority  of  an  employe  of  the 
railroad  company  to  waive  a  re- 
quirement that  freight  charges 
shall  be  paid  in  advance,  it  is  in- 
cumbent upon  him  to  show  the 
authority.  McCachran  v.  Railway 
Co.,  115  Mich.  318,  73  N.  W.  Rep. 
231. 

13.  Hill  V.  Leadbetter,  42  Me. 
572;  Hinsdell  v.  Weed,  5  Denio, 
172;  Kaskaskia  Bridge  Co.  v. 
Shannon,  1  Oilman,  15;  Gleadell 
r.  Thomson,  56  N.  Y.  194;  Leech 
r.  Baldwin,  5  Watts,  446;  Hum- 
phreys V.  Reed,  6  Whart.  435; 
Bartram  v.  McKee,  1  Watts,  39; 
Edwards  c.  Todd,  1  Scammon, 
402;  Ewart  V.  Kerr,  1  Rice,  203; 
Dyer  v.  Railway  Co.,  42  Vt.   441; 


Snow  V.  Carruth,  1  Sprague,  324; 
The  Tangier,  32  Fed.  Rep.  230; 
Aldrich  v.  Cargo,  117  Fed.  757. 

As  a  general  rule,  it  would  be 
wiser  and  safer  for  the  freighter 
to  pay  the  freight  charges  and 
then  sue  the  carrier  for  any  dam- 
age sustained  by  him  for  injury 
to  his  goods,  since  the  possession 
of  the  goods  by  the  consignee 
would  put  them  earlier  to  their 
designed  use  and  especially  would 
afford  the  consignee  better  means 
of  ascertaining  the  amount  of 
damage  already  done;  but  this  is 
a  rule  of  caution  and  not  of  law, 
for  if,  through  failure  by  the  car- 
rier to  deliver  the  goods,  or  their 
delivery  in  a  damaged  condition, 
the  damage  resulting  to  the 
freighter  is  such  as  to  render  the 
carrier  liable,  he  may  deduct  the 
amount  of  injury  from  the  freight 
charges,  or  may  set  off  such 
amount  when  sued  by  the  carrier 
against  the  claim  for  freight.  And 
where  the  damage  suffered  results 
from  causes  for  which  the  carrier 
is  responsible  and  is  equal  or  in 
excess  of  the  freight  charges,  it 
is  not  necessary  in  an  action  by 
the  party  liable  for  the  freight  to 
recover  his  damage,  either  to  al- 
lege or  prove  that  he  has  paid  or 
tendered  the  amount  due  for 
freight.       Miami     Powder     Co.     v. 
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taiued  by  him  in  consequence  of  unreasonable  delay  in  their 
carriage  and  delivery.!^  The  English  practice  is,  however,  dif- 
ferent. The  carrier  is  entitled  to  his  full  freight  if  he  has 
carried  and  is  ready  to  deliver  the  goods,  notwithstanding  the 
damage  occasioned  to  them  by  his  fault  or  negligence,  and  the 
owner  must  resort  to  a  separate  action  against  the  carrier  to 
recover  his  loss.^^ 

Sec.  800.  (^  444.)  Carrier  usually  entitled  to  freight  only 
on  the  goods  delivered. — And  in  the  absence  of  an  express  con- 
tract to  the  contrary,  the  carrier  will  only  be  allowed  freight 
on  the  goods  which  he  delivers.  If  the  goods  have  partly 
wasted  during  the  journey,  from  leakage  or  other  causes,  with- 
out the  fault  or  negligence  of  the  carrier,  or  if  a  portion  of 
them  have  decayed,  from  their  perishable  nature,  and  have 
been  cast  away,  or  if  a  part  have  been  necessarily  jettisoned  in 
a  storm,  or  lost  from  causes  against  which  he  has  protected 
himself  by  his  contract,  and  for  which  he  is  not  therefore  re- 
sponsible, he  will  still  be  entitled  to  his  freight  upon  those 
which  he  safely  delivers.^*^  But  he  will  be  allowed  no  freight 
for  those  which  are  lost  in  the  course  of  the  transportation, 
and  could  not,  therefore,  be  delivered,^  ^  unless  there  be  a  clear 
intent  that  he  shall  be  paid  a  lump  sum  as  freight,  regardless 
of  the  loss  of  a  part  of  the  goods.^^    So  he  will  not  be  entitled 

Railway  Co.,  47  S.  C.  324,  25  S.  E.  3   Ware,   52;    The   Cuba,   id.   260; 

Rep.    153,    58    Am.    St.    Rep.    880;  Linklater  v.  Howell,   88   Fed.   526. 
s.  c.  38  S.  Car.  78,  16  S.  E.  Rep.         17.  Gibson    v.    Sturge,    10   Exch. 

339,   21   L.   R.   A.    123.     See   also,  622;    The    Tangier,    32    Fed.    Rep. 

Moran    Bros.   v.   Railroad    Co.,    19  230;     London     Transport     Co.     v. 

Wash.  266,  53  Pac.  Rep.  49,  1101,  Trenchmann   (1904),   1  K.  B.  635, 

and  Missouri,  etc.,  R'y  Co.  v.  Im-  73    L.    J.    K.    B.    253;    Cottrell   v. 

plement    Co.,   Kan.   ,   85  Railway  Co.,  N.  Car.  ,  54 

Pae.  Rep.  408.  S.  E.  Rep.  288. 

14.  Page  t\  Munro,  1  Holmes,  18.  Gibson  v.  Brown,  44  Fed. 
232;  The  Success,  7  Blatch.  551.  Rep.  98.     In  this  case  it  is  said: 

15.  Dakin  v.  Oxley,  15  Com.  B.  "In  all  the  cases  where  the  pay- 
(N.  S.)  646;  Dean  i\  Furness,  ment  of  a  lump  sum  as  freight 
(Can.)   9  Rap.  Jud.  Que.  B.  R.  81.  has   been   enforced,   the   intent   of 

16.  The  Brig  Bollenberg,  1  the  parties  to  that  effect  has  been 
Black,  170;  Price  v.  Hartshorn,  clear  upon  the  language  of  the 
44  Barb.  655;  Steelman  v.  Taylor,  bill    of   lading   or   charter-party;" 
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to  freight  if  he  abandons^''  or  converts^o  the  goods.  Nor  will 
he  be  entitled  to  freight  when  the  goods  are  not  delivered 
through  his  fault  and  are  reshipped  to  the  consignor.^i 

Sec.  801.  (§  444a.)  Carrier  entitled  to  full  freight  if  pre- 
vented by  owner  from  completing  journey. — But  if,  before  the 
journey  is  completed  and  while  the  carrier  is  ready  and  willing 
to  proceed  with  the  journey  and  complete  the  transportation 
according  to  his  undertaking,  the  owner,  whether  the  consign- 
or or  consignee,  intervenes  and  prevents  the  completion  of  the 
carriage,  the  carrier  not  being  in  fault,  he  will,  it  is  held,  be 
liable  to  the  carrier  for  full  freight  as  though  the  goods  had 
been  carried  through  to  their  destination.^^ 


citing  Shipping  Co.  i'.  Armitage, 
L.  R.  9  Q.  B.  99;  Robinson  r. 
Knights,  L.  R.  8  C.  P.  46a;  The 
Norway,  3  Moore,  P.  C.  (N.  S.) 
245;  Querini  Stamphalia,  19  Fed. 
Rep.  123. 

See  also,  Christie  v.  Davis  Coal 
&  Coke  Co.,  93  Fed.  837;  affirmed, 
110  Fed.  1006,  49  C.  C.  A.  170; 
Portland  Flouring  Mills  Co.  v.  In- 
surance Co.,  130  Fed.  860,  65  C.  C. 
A.  344,  affirming  Insurance  Co.  r. 
Portland  Flouring  Mills,  124  Fed. 
855;  The  Queensmore,  53  Fed. 
1022,  4  0.  C.  A.  157,  8  U.  S.  App. 
287. 

In  the  latter  case  the  shipper 
guaranteed  the  payment  of  the 
freight  whether  or  not  the  cattle 
were  "lost  in  any  manner  what- 
soever." The  vessel  was  wrecked 
and  the  cattle  were  lost,  and  the 
shipper  was  held  liable  for  the 
freight. 

19.  The  Cito,  7  P.  Div.  5;  The 
James  Martin,  88  Fed.  649;  Insur- 
ance Co.  r.  Force,  142  N.  Y.  90, 
oG  N.  E.  Rep.  S74,  40  Am.  St. 
Rep.  57C,  affirming  20  N.  Y.  Supp. 
79G, 

20.  Frazicr  v.  Railroad  Co.,   101 


Mo.  App.  355,  78  S.  W.  Rep.  679; 
Railroad  Co.  v.  O'Donnell,  49  Ohio 
St.  489,  32  N.  E.  Rep.  476,  21  L. 
R.  A.   117,  34  Am.  St.  Rep.  579. 

21.  Railroad  Co.  v.  Neimann,  84 
111.  App.  272. 

22.  The  Gazelle,  128  U.  S.  474; 
Braithwaite  v.  Power,  1  N.  Dak. 
455,  48  N.  W.  Rep.  354.  In  the 
latter  case  it  appeared  that  the 
master  of  a  vessel  agreed  for  a 
stipulated  price  to  transport  goods 
from  Bismarck,  Dak.,  to  Ft.  Bu- 
ford,  Mont.  The  closing  of  navi- 
gation interrupted  his  voyage.  A 
few  days  afterwards  consignee 
forcibly  took  the  goods  from  him. 
Held,  that  the  master,  being  able 
and  willing  to  complete  the  trans- 
portation to  earn  his  freight,  could 
recover  full  freight;  and  that,  as 
no  time  for  deli\-ery  was  speci- 
fied, the  master  could  rightfully 
have  held  the  goods  until  the  open- 
ing of  navigation  that  he  might 
earn  his  freight  by  completing  the 
transportation. 

Said  Corliss,  C.  J.: 

"The  master  has  a  lien  on  the 
property  to  enable  him  to  earn 
his     freight.     The     moment     the 
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The  interruption  or  delay  of  the  journey,  while  the  carrier 
is  not  at  fault,  caused  by  the  act  of  God  or  inclemency  of  the 


transportation  begins  the  lien  at- 
taches, and  is  not  divested  so  long 
as  the  master  is  proceeding  not  in 
default.       The    consignor     is    not 
bound  to  pay  until  the  transporta- 
tion   is    completed    in    accordance 
with  the  contract,  but  he  may  not 
prevent   the   master's  earning   his 
freight.     If  he  takes  possession  of 
the   goods   short  of  their   destina- 
tion, when  the  master,  not  in  de- 
fault, is  willing  and  able  to  com- 
plete the  transportation,   he  must 
pay  full  freight.  He  has  prevented 
or  waived  the  performance  of  the 
condition     precedent.       The     law 
therefore  regards  it  as  performed. 
It   is   true   that   in   this   case   the 
performance  was  prevented  by  the 
consignee,  and  not  by  the  shipper; 
but  in  this  respect  the  consignor 
is    represented    by    the   consignee, 
and  the  former  is  responsible  for 
the  acts  of  the   latter.     The  con- 
signor has  done  his  full   duty  to 
the   consignee   when   he   has   paid 
or    agreed    to    pay    freight    to    a 
certain    point.      If    the    consignee 
sees  fit  to  take  the  goods  at  some 
other   place   when   the  transporta- 
tion   is    only    partially    completed, 
and  when  the  master  is  able  and 
willing    to    perform    his    contract, 
he,   the    consignee,   can   make   no 
claim   against   the   consignor,   and 
the  latter  should  therefore  pay  the 
freight  which  the  master  was  able, 
willing  and  had   a  legal   right  to 
earn.     'There  can  be  no  action  un- 
less   delivery    is    either    made    or 
prevented  from  being  made  by  the 
act  or  fault  of  the  shipper  or  con- 
signee.'    1   Pars.    Shipp.   &   Adin. 
220.      The    consignee,    under    our 


statute,    controls    the    delivery   of 
the   freight,   even   in   cases   where 
there    is    a    conflict   between    him 
and     the     consignor.     Sec.     3846, 
Comp.  Laws.     He  certainly  has  no 
greater   right  to  prevent  the  car- 
rier's earning  freight  than  has  the 
shipper.     The   shipper  cannot,   al- 
though he  owns  the  property,  stop 
the    transportation    at    any    point 
without     paying     full     freight.     1 
Pars.    Shipp.    &    Adm.    231.      The 
carrier,    as    before    stated,    has   a 
lien   for   his   freight   and   to   earn 
his  freight,  so  long  as  he   is  not 
in   default;    and    neither   the   con- 
signor nor  the  consignee  can  take 
from   him  the  power,   under  such 
circumstances,  to  earn  his  freight, 
without  being  held  to  have  waived 
the  performance  of  the  condition 
precedent  to  make  delivery  at  the 
place    specified.      The    authorities 
are  very  satisfactory  on  this  point. 
Moreover,   the  doctrine   stands  on 
principle,    and    our   code   has   em- 
bodied  this  rule  in  statutory  form. 
Sec.  3868,  Comp.  Laws;  Pars.  Merc. 
Law,  349;   The  Nathaniel  Hooper, 
3     Sum.     542-555;     Bradstreet    v. 
Baldwin,    11    Mass.    229;    Luke   v. 
Lyde,    2   Burrow,   8S2-887;    Palmer 
V    Lorillard,  16  Johns.  348;   Clark 
V.       Insurance       Co.,       2       Pick. 
104;     McGaw     v.     Insurance     Co., 
23      Pick.      405-410;       Hunter      v. 
Prinsep,      10      East,      394;       and 
cases     hereafter     cited.     We     are 
clear  that  at  the  time  the  master 
was    prevented     from    completing 
his  transportation  of  the  property 
he  was  able,  willing,  and  had  the 
legal  right  to  go  on  with  his  con- 
tract,   and    make    delivery    at  Ft 
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Buford.  The  voyage  was  merely 
interrupted.  The  delay  occa- 
Bioned  by  this  unavoidable  acci- 
dent had  not  been  nor  was  it  like- 
ly to  be,  so  great  as  to  justify  the 
consignee  in  assuming  that  the 
delivery  would  not  be  made  at  Ft. 
Buford  within  a  reasonable  time, 
under  all  the  circumstances.  Even 
though  the  master  had  distinctly 
Informed  the  consignee  that  he 
would  not  proceed  with  his  con- 
tract until  he  could  continue  the 
transportation  by  river,  in  the 
spring,  we  believe  that  under  the 
authorities  the  consignee  could 
not  have  demanded  the  goods 
without  entitling  the  plaintiff  to 
full  freight.  In  this  we  are  sus- 
tained by  eminent  authority;  and 
on  principle  the  consignor,  who 
had  failed  to  provide  against  such 
a  contingency  in  his  contract  of 
affreightment,  should  not  be  al- 
lowed to  insist  under  such  circum- 
stances that  the  carrier,  at  per- 
haps an  expense  so  great  as  more 
than  to  destroy  the  profits  of  the 
voyage,  should  forward  the  goods 
by  another  route,  and  by  other 
means.  A  shipment  by  water  on 
the  verge  of  winter  must  be  un- 
derstood by  both  parties  to  be  sub- 
ject to  the  risks  of  delay  from 
the  closing  of  navigation,  nothing 
to  the  contrary  appearing  in  their 
contract.  The  agreement  was  to 
transport  all  the  way  by  water. 
A  reasonable  time  to  carry  by  wa- 
ter is  a  reasonable  time  during 
the  period  that  navigation  is  pos- 
sible. In  Luke  r.  Lyde,  supra. 
Lord  Mansfield  says  (p.  8S7) :  'If 
a  freighted  ship  becomes  accident- 
ally disabled  on  its  voyage  (with- 
out the  fault  of  the  master)  the 
master    has    his    option    of    two 


things, — either  to  refit  (if  it  can 
be  done  within  convenient  time), 
or  to  hire  another  ship  to  carry 
the  goods  to  the  port  of  delivery. 
If  the  merchant  disagrees  to  this, 
and  will  not  let  him  do  so,  the 
master  will  be  entitled  to  the 
whole  freight  of  the  full  voyage. 
And  so  it  was  determined  in  the 
house  of  lords  in  the  case  of 
Lutwidge  v.  Grey   [H.  L.  1773].' 

"In  Clark  v.  Insurance  Co.,  2 
Pick.  104,  the  question  for  decision 
was  whether  the  ship-owner  could 
recover  insurance  on  freight,  or 
freightage,  as  our  statute  terms 
it,  he  having  delivered  the  cargo 
to  the  shipper,  who  demanded  that 
it  be  immediately  sent  forward  or 
delivered  to  him.  At  this  time  the 
vessel  was  in  the  port  of  Kenne- 
bunk,  Me.,  into  which  she  had  put 
on  her  voyage  to  make  repairs  in 
consequence  of  damages  suffered 
during  a  severe  gale.  It  was 
found  that  it  would  take  two 
months  to  put  the  vessel  in  proper 
trim  to  continue  her  voyage.  The 
ship-owner  could  not  recover  in- 
surance if  it  was  still  in  his  pow- 
er to  earn  his  freight  at  the  time 
he  delivered  the  cargo  to  the  ship- 
per, notwithstanding  the  demand; 
and  the  court  ruled  that  the  un- 
derwriters were  not  liable,  because 
the  ship-owner,  to  earn  his  freight, 
might  have  resumed  and  contin- 
ued the  voyage  after  the  repairs 
had  been  made;  that  he  was  not 
bound  to  deliver  at  the  intermedi- 
ate port,  in  spite  of  the  delay,  ex- 
cept on  receiving  full  freight.  The 
court  said:  'One  test  of  this  rea- 
soning would  be  to  consider 
whether  the  merchant  had  a  right 
to  his  goods  at  Kennebunk, 
against   the    will    of   the    shipper. 
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without  paying  freight.  It  has 
been  already  said  that  the  con- 
tract of  affreightment  is  not  to  be 
terminated  at  the  will  of  one  of 
tract  of  affreightment  is  not  to  be 
casioned  by  the  fault  of  the  own- 
er or  master  of  the  ship  may  take 
place,  which  may  operate  most  un- 
propitiously upon  the  merchant. 
Such  are  the  delays  by  contrary 
winds,  as  that  the  best  planned 
voyages  are  often  frustrated.  Such 
may  be  the  case  of  an  embargo. 
Such  was  the  case  in  Palmer  v. 
Lorillard,  16  Johns.  348,  cited  by 
the  counsel  in  the  case  at  bar. 
Palmer  and  others  had  undertak- 
en to  carry  some  tobacco  from 
Richmond  to  New  York  for  Loril- 
lard,  and  the  ship  sailed  upon  the 
voyage  in  February,  but,  finding 
the  Chesapeake  blockaded,  she  re- 
turned to  Richmond.  Lorillard 
there  demanded  his  goods  in  Sep- 
tember, but  the  master  refused  to 
deliver  them  without  being  paid 
half  his  freight,  and  in  a  few  days 
the  vessel  and  cargo  were  totally 
lost  in  a  storm  at  the  wharf,  and 
the  court  held  in  that  case  that 
the  contract  was  only  suspended 
by  the  blockade,  and  that  the 
owner  of  the  ship  might  detain 
the  goods  until  they  could  prose- 
cute the  voyage  in  safety,  unless 
the  merchant  would  pay  full 
freight.  There  the  delay  was 
three  times  as  great  as  would 
have  been  sustained  by  the  plain- 
tiff in  the  case  at  bar  if  he  had 
repaired  his  ship.'  And  in  con- 
clusion the  court  said:  'But  we  are 
satisfied  that  the  master  lost  the 
freight  by  his  own  act  in  giving 
up  the  voyage.  He  had  an  inter- 
est in  carrying  the  cargo  which 
he  was  not  obliged  to  abandon  on 


account  of  the  accident  that  hap- 
pened to  the  ship.  He  might  law- 
fully have  insisted  upon  detaining 
the  goods  while  the  repairs  could 
have  been  made,  which  it  seems 
to  us  could  have  been  made  in  a 
reasonable  time.'  The  case  of  Al- 
len V.  Insurance  Co.,  44  N.  Y.  437, 
is  peculiarly  in  point.  The  vessel 
in  that  case  was  stranded,  and 
afterwards  prevented  from  com- 
pleting her  trip  by  the  ice.  The 
case  is,  if  anything,  stronger  than 
the  one  at  bar,  for  the  court  said 
that  but  for  the  detention  by 
stranding  she  would  have  been 
able  to  finish  her  voyage  before 
cold  weather  could  have  prevented 
its  completion.  But  it  is  by  no 
means  certain  that,  had  the  Eclipse 
not  been  temporarily  detained 
while  repairs  made  necessary  by 
running  upon  a  snag  were  being 
made,  she  would  have  succeeded 
in  reaching  Ft.  Buford  before  the 
ice  could  have  stopped  her  prog- 
ress. She  was  detained  only  from 
5  o'clock  in  the  afternoon  until  8 
the  next  morning,  and  it  was  un- 
disputed that  she  always  lay  by 
at  night.  Therefore  little,  if  any, 
time  was  lost  because  of  this  acci- 
dent. In  the  case  cited  the  court 
held  that  the  master  had  a  right 
to  complete  the  transportation  on 
the  opening  of  navigation  to  earn 
his  freight,  and  to  hold  the  cargo 
for  that  purpose  unless  paid  full 
freight  by  the  shipper.  The  court 
said  (page  443) :  'Detention  by  the 
close  of  navigation,  which  is  the 
act  of  God  or  vis  major,  not  ac- 
companied by  any  accident  or  In- 
jury to  the  vessel,  does  not  have 
the  effect  to  terminate  or  dissolve 
a  contract  of  affreightment.  The 
owner  or  master  of  the  vessel  is 
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not  absolved  from  his  liability  to 
the  shipper,  nor  can  the  latter  de- 
mand his  goods  free  of  freight  on 
account  of  the  detention.'  To  same 
effect,  Murray  v.  Insurance  Co.,  4 
Biss.  417,  where  the  court  said: 
'When  a  vessel  takes  a  cargo,  as 
in  this  case,  in  the  fall  of  the 
year,  to  transport  to  a  distant 
point,  it  is  one  of  the  incidents  of 
the  navigation  that  owing  to  va- 
riable weather  or  freezing  up  she 
may  not  be  able  to  reach  her  port 
of  destination.'  Declaring  the 
same  principle  are  Hadley  v. 
Clarke,  8  Term  R.  259;  McGaw 
V.  Insurance  Co.,  23  Pick.  405; 
Allen  V.  Insurance  Co.,  44  N.  Y. 
437-443;  Hubbell  v.  Insurance  Co., 
74  N.  Y.  246;  Hughes  t\  Insurance 
Co.,  100  N.  Y.  58;  2  N.  E.  Rep. 
901,  and  3  N.  E.  Rep.  71;  Gris- 
wold  V.  Insurance  Co.,  1  Johns. 
205,  3  Johns.  321;  Pars.  Shipp.  & 
Adm.  231-233;  Jordan  v.  Insurance 
Co.,  1  Story,  342;  The  Nathaniel 
Hooper,  3  Sum.  542-559;  Brad- 
hurst  V.  Insurance  Co.,  9  Johns. 
17;  Insurance  Co.  v.  Butler,  20 
Md.  41.  The  master  is  sometimes 
bound  to  fordward  the  goods  by 
other  means  in  case  of  an  inter- 
ruption of  the  voyage,  instead  of 
delaying  to  repair.  Saltus  v.  In- 
surance Co.,  12  Johns.  107;  Tread- 
well  v.  Insurance  Co.,  ('>  Cow.  270; 
Bryant  v.  Insurance  Co..  <i  Pick. 
131;  Adams  v.  Haught,  14  Tex. 
243;  Schieffelin  v.  Insurance  Co., 
9  Johns.  21. 

"But  those  were  all  cases  in 
which  the  voyage  was  unexpect- 
edly delayed.  In  this  case,  both 
parties  must  have  anticipated  that 
the  closing  of  navigation  might 
intervene,  and  suspend  the  voyage. 
No  time  for  delivery  having  been 


specified,  no  provision  for  forward- 
ing by  other  means  in  such  a  con- 
tingency having  been  inserted  in 
the  agreement,  and  the  contract 
being  to  ship  all  the  way  by  wa- 
ter, it  is  not  a  case  for  the  ap- 
plication of  the  doctrine  that  de- 
lay must  be  prevented  by  forward- 
ing the  goods  by  other  convey- 
ance. The  law,  in  the  light  of 
these  circumstances,  writes  into 
the  compact  an  assent  to  such  a 
delay.  See  Saltus  v.  Insurance 
Co.,  12  Johns.  107;  Allen  v.  In- 
surance Co.,  44  N.  Y.  437.  It  can- 
not be  said  that  the  master,  by  re- 
moving the  cargo  from  the  steam- 
er to  the  river's  bank,  had  aban- 
doned the  transportation  of  the 
goods.  This  was  done  for  the 
safety  of  both  the  vessel  and  the 
cargo,  and  was  essential  to  their 
safety,  as  it  is  undisputed  that 
the  risk  of  both  from  the  break- 
ing up  of  the  ice  in  the  spring 
would  have  been  greater  with  the 
steamer  loaded  than  with  the  car- 
go on  shore.  It  is  the  undoubted 
duty  of  the  master  to  do  precisely 
what  he  did  do  to  protect  the  in- 
terests, not  only  of  the  cargo,  but 
of  the  owner  of  the  boat  also. 
'Suppose  a  ship  meets  with  a  ca- 
lamity in  the  course  of  a  voyage, 
and  is  compelled  to  put  into  a  port 
to  repair,  and  there  the  cargo  is 
required  to  be  unloaded  in  order 
to  make  the  repairs,  or  to  insure 
its  safety,  or  ascertain  and  re- 
pair the  damage  done  to  it,  would 
such  an  unloading  dissolve  the 
contract  for  the  voyage?  Certainly 
not.'  Per  Story,  J.,  in  The  Nath- 
aniel Hooper,  3  Sum.  542-559.  See 
also,  Murray  v.  Insurance  Co.,  4 
Biss.  417.  We  hold  that  full  freight 
was  earned." 
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weather  or  other  like  event,  does  not  dissolve  the  contract  of 
carriage  or  justify  the  owner  in  terminating  it.^^ 

Sec.  802.  (§445.)  Entitled  to  freight,  though  the  goods 
have  become  worthless,  if  they  are  delivered. — But  if  the  car- 
rier has  performed  his  part  of  the  contract,  and  the  goods  not- 
withstanding perish  from  internal  causes  of  decay,  or  are 
spoiled  by  reason  of  the  perils  of  the  sea,  or  become  damaged 
or  worthless  from  accidents  or  causes  for  the  consequences  of 
which  he  cannot  be  held  liable  under  his  contract,  still,  if  he 
carries  them  to  the  port  of  delivery  and  is  there  ready  to  de- 
liver them  to  the  consignee  upon  payment  of  his  freight,  or  if 
he  is  able  and  offers  to  carry  them,  but  their  owner  voluntarily 
elects  to  receive  them  at  an  intermediate  place,  the  carrier 
will  be  entitled  to  his  full  freight,  although  the  goods,  in  their 
damaged  or  perishing  condition,  are  of  no  value  to  the  con- 
signee, for  which  he  will  have  his  remedy  against  the  shipper 
personally.  ''The  consideration  for  the  freight  is  the  car- 
riage of  the  article  shipped  on  board,  and  the  state  or  condi- 
tion of  the  article  at  the  end  of  the  voyage  has  nothing  to  do 
with  the  obligation  of  the  contract.  It  requires  a  special 
agreement  to  limit  the  remedy  of  the  carrier  for  his  hire  to 
the  goods  conveyed.  It  cannot  be  deduced  from  the  nature 
of  the  undertaking.  The  ship-owner  performs  his  engagement 
when  he  carries  and  delivers  the  goods.  The  condition  which 
was  to  precede  payment  is  then  fulfilled.  The  right  to  pay- 
ment then  becomes  absolute,  and  whether  we  consider  the 
spirit  of  this  particular  contract,  or  compare  it  with  the  com- 
mon-law doctrine  of  carrying  for  hire,  we  cannot  discover  any 
principle  which  makes  the  carrier  an  insurer  of  the  goods  as 
to  their  soundness,  any  more  than  he  is  of  the  price  in  the 
market  to  which  they  are  carried.  If  he  has  conducted  him- 
self with  fidelity  and  vigilance  in  the  course  of  the  voyage,  he 
has  no  concern  with  the  diminution  of  their  value.  It  may 
impair  the  remedy  which  his  lien  afforded,  but  it  cannot  affect 
his  personal  demand  against  the  shipper.    This  conclusion  ap- 

23.  Wood    V.    Hubbard,    62    Fed.     753    10  C.  C.  A.  623. 
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pears  to  be  so  natural  and  just  that  I  cannot  perceive  any 
plausible  ground  upon  which  it  has  been  questioned  or  de- 
nied. "^^ 

Sec.  803.  (§  446.)  Same  subject. — A  different  opinion  was 
at  one  time  expressed  by  Lord  Mansfield,  who  is  reported  to 
have  said  that,  "if  he  (the  merchant)  abandons  all,  he  is  ex- 
cused freight ;  and  he  may  abandon  all  though  they  are  not  all 
lost.  "2^  But  this  is  said  to  have  been  a  dictum  for  which  the 
questions  in  the  case  did  not  call,  and  it  is  now  conceded  to 
have  been  an  erroneous  statement  of  the  law,  which  has  been 
settled  in  England  in  conformity  with  that  of  the  American 
courts.  "The  true  test,"  it  is  there  said,  "of  the  right  of 
freight  is  the  question  whether  the  service  in  respect  of  which 
the  freight  was  contracted  to  be  paid  has  been  substantially 
performed;  and  according  to  the  law  of  England,  as  a  rule, 
freight  is  earned  by  the  carriage  and  arrival  of  the  goods 
ready  to  be  delivered  to  the  merchant,  though  they  be  in  a 
damaged  condition."-*^     But  when  the  damage  to  the  goods 


24.  Per  Kent,  C.  J.,  in  Griswold 
V.  The  Ins.  Co.,  3  Johns.  321; 
Whitney  v.  Ins.  Co.,  IS  id.  208; 
McGaw  V.  Ocean  Ins.  Co.,  23  Pick. 
405;  Steelman  r.  Taylor,  3  Ware, 
52;   The  Cuba,  id.  260. 

25.  Luke  v.  Lyde,  2  Burrow, 
882. 

26.  Dakin  v.  Oxley,  15  Com.  B. 
(N.  S.)  646;  Duthie  v.  Hilton,  4 
L.  R.  (C.  P.)  138.  In  Seaman  v. 
Adler,  37  Fed.  Rep.  268,  Pardee, 
J ,  cites  as  authority  Maclachlan 
on  Shipping,  469,  470,  as  follows: 
"It  may  happen,  however,  that 
goods  existing  in  specie  when 
brought  to  the  place  of  destination 
are  so  deteriorated  in  condition 
as  not  to  be  worth  the  freight; 
and  then  arises  the  question 
whether  the  merchant  is  bound  to 
pay  the  freight,  or  is  at  liberty 
to  abandon  the  goods  to  the  ship- 


owner for  his  claim.  In  consid- 
ering it,  the  causes  from  which 
the  deterioration  in  the  merchan- 
dise may  proceed  must  be  distin- 
guished. If  it  proceeds  from  the 
fault  of  the  master  or  mariners, 
the  merchant  is  entitled  to  a  com- 
pensation and  may  recover  it 
against  the  owners  or  master." 

"On  the  other  hand,  if  the  de- 
terioration proceeds  from  an  in- 
trinsic principle  of  decay  natural- 
ly inherent  in  the  commodity  it- 
self, whether  active  in  every  sit- 
uation or  only  in  the  confinement 
and  closeness  of  the  ship,  the  mer- 
chant must  bear  the  loss  and  pay 
the  freight.  The  master  and  own- 
ers are  in  no  fault;  nor  does  their 
contract,  though  taken  as  the  con- 
tract of  common  carriers,  contain 
any  insurance  or  guaranty 
against  such  an  event." 
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has  been  occasioned  by  the  fault  of  the  carrier,  or  by  accidents 
or  causes  which  were  not  inevitable,  and  against  the  conse- 
quences of  which  he  has  not  protected  himself  by  his  contract, 
he  will,  of  course,  be  held  answerable  for  the  loss  to  the 
freighter.  In  such  cases  "the  question  of  fortuitous  damage 
must  be  settled  with  the  underwriter,  and  that  of  culpable 
damage  in  a  distinct  proceeding  for  such  damage  against  the 
ship  captain  or  owners."-"  Or,  in  American  practice,  by  offset 
or  recoupment  in  the  same  action. 

Sec.  804.  (§  447.)  The  amount  of  compensation  for  the  car- 
riage.— The  amount  of  compensation  may  be  fixed  by  statute 
in  a  proper  case ;  it  may  be  established  by  usage ;  it  may  be 
fixed  by  the  agreement  of  the  parties;  and  in  the  event  that 
none  of  these  methods  can  be  resorted  to,  the  inquiry  must  be, 
what  is  a  reasonable  rate.  Where  the  amoimt  of  compensation 
for  the  carriage  is  fixed  by  statute,  the  statutory  rate  must,  of 
course,  prevail  unless  the  parties  have  agreed  upon  a  different 
rate.-^  Where  the  rate  has  been  established  by  usage,  the 
usual  rate  must  govern  in  the  absence  of  an  agreement  to  the 
contrary.-'-^  Where  the  rate  has  been  fixed  by  contract,  the 
contract  will  prevail.^^  When,  however,  neither  of  these  means 

See   also,    Gibson   v.   Brown,    44  certain    rate    requires    acceptance 

Fed.  Rep.  98;   Shipping  Co.  r.  Ar-  in  order  that  there  may  be  an  ac- 

mitage,  L.  R.  9  Q.  B.  99.  tionable    contract.      If    withdrawn 

27.  Dalcin  v.   Oxiey,  supra.  before    acceptance,    and    the    shlp- 

28.  Ante.   574.  per  thereafter  ships  the  goods  at 

29.  After  a  party  has  long  ac-  the  usual  rates,  he  cannot  recover 
quiesced  in  the  charging  of  a  cer-  the  excess  he  pays  over  the  rates 
tain  rate,  he  cannot  be  heard  to  giveji  in  the  offer  as  for  a  breach 
complain  that  the  rate  so  paid  was  of  contract.  Bouker  v.  Railroad 
unreasonable.  Killmer  v.  Railroad  Co.,  35  N.  Y.  Supp.  3€r,  89  Hun,  132. 
Co.,  100  N.  Y.  395.  Customary  The  fact  that  a  man  has  on 
and  reasonable  rate  will  prevail  hand  a  large  quantity  of  merchan- 
where  no  agreement.  London,  etc.,  dise  which  he  intends  to  have 
R'y  Co.  V.  Evershed,  L.  R.  3  App.  transported  does  not  relieve  him 
Cas.   1029.  from    any   reasonable    increase   in 

30.  Blackshere  v.  Patterson,  73  the  freight  charge  which  may  be 
Fed.  201,  IS  C.  C.  A.  503,  25  U.  S.  made  while  the  goods  are  in  his 
App.  GO 5.  custody  for  future  transportation. 

An  offer  to  carry  freight  for  a    So  also,  the   fact  that  a  shipper 
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can  be  resorted  to,  the  carrier  will  be  entitled  to  demand  and 
receive  a  reasonable  compensation.*^!  Further  than  that  his 
charges  shall  be  reasonable,  the  common  law  seems  to  have 
put  no  restrictions  upon  the  carrier  in  respect  to  his  demand 
for  compensation,  and  what  is  a  reasonable  charge  can,  of 
course,  be  fixed  by  no  particular  rule,  but  must  be  determined 
in  every  case  as  a  question  of  fact  by  the  same  rules  which 
would  apply  to  other  cases  of  service  performed,  except  that 
the  extraordinary  responsibility  of  the  carrier  for  the  safety 
of  the  goods  must  always,  in  such  cases,  be  taken  into  consider- 
ation as  an  element  of  the  service.  Compensation  for  the  car- 
riage is,  however,  generally  fixed  by  the  agreement  of  the 
parties  or  ascertained  by  the  known  accustomed  rates  of  the 
particular  business  in  which  he  is  employed;  and  consequently 
but  few  controversies  arise  as  to  its  amount  between  the  car- 
rier and  his  employer.^- 

Sec.  805.     (§  447a.)     Rights  of  shipper  when  excessive  rates 
demanded. — If  the  owner  who  desires  to  send  his  goods  should 

endeavored  to  obtain  the  cars  to  to     a     reasonable     compensation, 

ship    the    goods    before    the     in-  London,  etc.,  R'y  Co.  v.  Evershed, 

creased  rate  became  operative  does  L.  R.  3  App.  Cas.  1029;  Louisville, 

not    change    this    rule,    when    the  etc.,    R.    Co.    v.    Wilson,    119    Ind. 

jury  find  that  the  carrier  did  not  353,  21   N.   E.  Rep.   341;   s.  c.   132 

neglect  improperly  to  perform  his  Ind.    517,    32    N.    E.    Rep.    311,    18 

duty    in   furnishing  cars.    Strough  L.  R.  A.  105. 

V.  Railroad  Co.,  87  N.  Y.  Supp.  30,  This  rate  implied  by  law,  and 
92  App.  Div.  584.  by  law  incorporated  into  the  con- 
Where  the  shipper  has  a  rate  tract,  cannot  be  varied  by  prior 
given  him  for  goods  of  a  certain  parol  agreement.  Louisville,  etc., 
class,  but  sends  also  goods  of  an-  R.  Co.  v.  Wilson,  supra. 
other  class  as  to  which  a  higher  32.  There  is  nothing  in  the 
rate  is  fixed,  he  must  pay  the  mere  acceptance  by  a  connecting 
higher  rate  for  the  latter  goods,  carrier  of  cars  from  another 
Smith  r.  Findley,  34  Kans.  316.  carrier  to  authorize  an  inference 
Compensation  extorted  in  excess  that  it  thereby  ratifies  a  parol  con- 
of  agreed  rate  may  be  recovered,  tract  with  the  prior  carrier  for 
Atchison,  etc.,  R.  Co.  r.  Miller,  16  a  through  rate.  In  such  a  case 
Neb.  G61.  the  law  will  imply  an  undertak- 
31.  Where  no  rate  is  agreed  ing  to  carry  at  the  usual  and 
upon,  and  none  is  fixed  by  law  or  ordinary  rate  for  which  such 
usage,  the  carrier  will  be  entitled  services   are    performed.     Thomas 


894  THE   LAW   OF    CARRIERS.  [§  805. 

believe  his  charges  to  be  unreasonable,  he  should  tender  to  the 
carrier,  at  the  time  he  offers  his  goods,  what  he  believes  to  be 
a  reasonable  amount  for  the  service,  and  upon  the  carrier's  re- 
fusal to  accept  them  upon  the  proposed  terms,  the  owner  may 
bring  an  action  against  him  for  his  refusal  ;33  or  if  the  price 
for  the  carriage  is  not  demanded  in  advance,  the  owner  may 
demand  the  goods  after  the  carriage,  tendering  what  he  be- 
lieves to  be  a  reasonable  compensation,  and  upon  the  carrier's 
refusal  to  accept  the  tender  and  deliver  the  goods,  he  may  sue 
him  for  them  in  trover  or  replevin ;  in  which,  however,  he 
would  fail  if  the  issue  as  to  reasonable  compensation  should 
be  determined  in  favor  of  the  carrier.  Or  the  consignee,  or 
other  party  entitled  to  the  goods,  may  pay  the  charges  ex- 
acted as  a  condition  of  their  delivery,  with  an  accompanying 
denial  of  the  right  of  the  carrier  to  exact  it,  and  may,  after 
thus  obtaining  his  goods,  bring  his  action  and  recover  so  much 
of  the  payment  as  has  been  illegally  demanded  and  paid. 
Money  paid  under  such  circumstances,  beyond  the  amount  to 
which  the  party  demanding  it  is  justly  entitled,  is  paid  under 
compulsion.2  4     And  it  is  not  necessary,  to  entitle  himself  to 

V.  Railway  Co.,  25  Ky.  L.  R.  1051,  Y.    125;    Atchison,   etc.,   R.    Co.   v. 

76  S.  W.  Rep.   1093.  Miller,    16    Neb.    661;     Lancashire 

33.  Carr  v.  Railway  Co.,  7  Railroad  Co.  v.  Gidlow,  L.  R.  7 
Exch.  707.  H.    L.    Cas.    517;    Great    Western 

In     North     Carolina    a    statute  Railroad    Co.    v.    Sutton,    L.    R.    4 

compels   railroads  to  refund  over-  H.  L.  Cas.  226;   Clegg  v.  Railway 

charges    within    60    days.    Cottrell  Co.,  135  N.   C.  14S,  47   S.   E.  Rep. 

V   Railway  Co.,  N.  Car.  ,  667,  65  L.  R.  A.  717;  Moran  Bros. 

54  S.  E.  Rep.  288.  V.    Railroad     Co.,     19    Wash.    266, 

34.  Harmony  v.  Bingham,  2  53  Pac.  Rep.  49,  1101;  Louisville, 
Kern,  99,  1  Duer,  209;  Parker  v.  etc.,  R.  Co.  v.  Wilson,  132  Ind.  517, 
The  Railway  Co.,  6  Exch.  702,  6  32  N.  E.  Rep.  311,  18  L.  R.  A.  105. 
El.  &  B.  77;  Ashmole  v.  Wain-  Mere  intent  on  the  part  of  a 
Wright,  2  Q.  B.  837;  Snowdon  v.  carrier  prior  to  delivery  to  col- 
Davis,  1  Taunt.  359;  Peters  v.  lect  exorbitant  charges  does  not 
Railroad  Co.,  42  Ohio  St.  275;  Mo-  constitute  a  conversion.  Unques- 
bile,  etc.,  R'y  Co.  v.  Steiner,  61  tionably,  mere  words  may  be  suf- 
Ala.  559;  Lafayette,  etc.,  R.  Co.  ficient  to  show  a  conversion,  but 
V.  Pattison,  41  Ind.  312;  McGregor  it  should  appear  that  they  "were 
V.  Railway  Co.,  35  N.  J.  L.  89;  uttered  under  such  circumstances, 
Baldwin   v.   Steamship   Co.,   74   N.  in   proximity  to   the   property,   as 
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this  remedy,  that  he  should  have  tendered  to  the  carrier  the 
amount  which  he  may  have  thought  reasonable,  or  that  he 
should  have  stated  the  amount  to  which,  in  his  opinion,  the 
carrier  was  entitled,  with  an  offer  to  pay  it.  It  is  enough 
that  he  complained  of  the  charges  as  unreasonable,  and  paid 
it  under  protest.^^  The  question  of  pleading  in  such  cases  is 
considered  later.^^ 

Sec,  806.  Rights  of  carrier  where  low  rate  has  been  secured 
by  fraud  or  mistake. — If  no  inquiry  is  made  concerning  the 
value  of  the  goods  and  no  deceit  is  practiced,  and  the  carrier 
agrees  to  carry  the  goods  at  a  certain  rate,  he  cannot  there- 
after, on  learning  that  the  goods  were  of  a  value  which  might 
have  entitled  him  to  demand  a  greater  rate,  recover  the  greater 
rate;  and  if  the  carrier  exacts  the  greater  rate  before  he  will 
deliver  the  goods,  the  shipper  may  recover  it  back  as  having 
been  paid  under  duress.^ ^     But  "if  the  consignor  falsely  rep- 

to  show  a  defiance  of  the  owner's  tiff  express   company   in   a  sealed 

right,  a  determination  to  exercise  envelope,  20  United  States  govern- 

dominion    and    control    over    the  ment  bonds  of  the  total  value  of 

property,  and  to  exclude  the  owner  $234,000.00  to  be  carried  by  it  to 

from  the  exercise  of  his   rights."  Washington,  D.  C,  for  delivery  to 

Manda  v.  Wells,  Fargo  &  Co.,   47  the    U.    S.    Treasury    department. 

N.  Y.  Supp.  182,  21  Misc.  308.  The   envelope   was   handed   to   the 

Freight   charges   are   not  volun-  plaintiff's  agent  at  St.  Paul,  Minn, 

tarily    paid    by    the    owner   before  Upon  the  outside  of  the  envelope 

shipment  where  the  bill  of  lading  the    defendant    had    indorsed    the 

contains  a  clause  that  "the  owner  words,  "Bonds,  Value  $1,000."     On 

or  consignee  shall  pay,  at  the  rate  this  representation,  the  plaintiff's 

below   stated,   freight   charges   be-  agent     stated     that     the     charge 


fore  delivery."  Railroad  Co.  v. 
Wolcott,  141  Ind.  267,  39  N.  E. 
Rep.  451,  50  Am.  St  Rep.  320. 

35.  East    Tennessee    R.    Co.    v. 
Hunt,  15  Lea,  261. 

36.  See  post,  Ch.  XIV. 

37.  Baldwin  v.  Steamship  Co.,  74 
N.    Y.    125. 


Vould  be  75  cents,  whereupon  the 
defendant  paid  the  charge  de- 
manded. The  package  was  safely 
carried  to  its  destination  and  de- 
livered to  the  consignee.  The  ex- 
press company  later  discovered 
that  the  bonds  in  the  package 
were   of   the   face  value    of   $200,- 


In    Express    Company    v.    Koer-    000.00,   and   brought  an   action   to 


ner,  65  Minn.  540,  68  N.  W.  Rep. 
181,  33  L.  R.  A.  600,  the  defend- 
ant as  treasurer  of  the  State  of 
Minnesota   delivered  to  the  plain- 


recover  additional  compensation, 
alleging  that  the  defendant  fraud- 
ulently concealed  from  it  the  true 
value  of  the  package,  and  that  the 
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resents  to  the  common  carrier  that  the  goods  which  he  desires 
to  ship  are  of  a  certain  kind,  and  the  carrier,  without  notice 
or  knowledge  that  they  are  of  a  different  kind,  accepts  the 
goods,  and  fixes  and  accepts  the  freight  and  delivers  to  the 
consignor  a  bill  of  lading  on  the  basis  that  the  goods  are  of 
the  character  stated  by  the  consignor,  when,  in  fact,  the  goods 
are  of  an  entirely  different  character,  upon  which  the  carrier 
would  lawfully  be  entitled  to  charge  a  higher  rate  of  freight, 
the  carrier  may,  upon  discovering  the  fact  before  the  goods  are 
delivered  to  the  consignee  at  the  place  of  destination,  charge 
the  excess  of  freight  against  the  goods  and  hold  the  shipment 
until  the  additional  charges  are  paid."^^ 

Although  the  courts  are  divided  upon  the  question  of  mis- 
take, the  better  opinion  would  seem  to  be  that  where  a  lower 
rate  than  the  regular  rate  is  given  by  mistake,  and, is  accepted 
by  the  shipper  without  knowledge  that  the  rate  given  is  er- 
roneous, there  results  a  binding  contract  and  the  carrier  will 
be  bound  to  ship  the  goods  at  the  rate  quoted.^''  But,  as  we 
have  alread}^  seen,  the  question  may  be  and  frequently  is  af- 
fected by  considerations  of  public  policy  under  the  Interstate 
Commerce  Act  or  State  laws  for  the  regulation  of  rates. 

reasonable    compensation    for   car-  E.  Rep.  585,  affirming  105  111.  App. 

rying   the   same   was   the   sum   of  89. 

$100.00.  The  court  held  that  39.  Where  the  shipper  merely 
since,  in  case  of  loss,  the  limit  of  accepts  a  plainly  expressed  propo- 
the  plaintiff's  liability  would  have  sition  and  does  not  "snap  up"  an 
been  its  failure  to  deliver  $1,000.00  offer  which  he  knows  or  suspects 
worth  of  such  bonds,  it  was  not  ii;  erroneously  expressed,  the  car- 
entitled  to  extra  compensation  on  rier  cannot  escape  liability  by  as- 
the  theory  that,  in  case  of  loss,  serting  that  its  agent  would  not 
the  limit  of  its  liability  would  have  given  the  rate  he  did  if  he 
have  been  for  its  failure  to  de-  had  known  at  the  time  what  he 
liver  the  whole  $234,000.00  worth  was  afterwards  informed  of.  Bor- 
of  bonds;  but  that  it  was  entitled  den  v.  Railroad  Co.,  113  N.  C.  570, 
to  recover  compensation  for  any  18  S.  E.  Rep.  392,  37  Am.  St.  Rep. 
increase  of  risk  within  the  $1,000  632;  Railway  Co.  v.  Gortatowsky, 
limit  caused  by  the  fact  that  it  123  Ga.  366,  51  S.  E.  Rep.  469. 
handled  and  carried  so  valuable  a  Under  this  rule  the  converse  is 
package.  also  true,  and  if  the  mistake  is 
38.  Railroad  Co.  r.  Seitz,  214  111.  due  to  the  shipper's  fault,  he  can- 
350,  105   Am.    St.   Rep.   lOS,   73  N.  not    recover   in   an   action   for   an 
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Sec.  807.  (§448.)  Who  liable  for  the  freight— Consignee 
prima  facie  liable. — The  consignee  is  presumptively  the  owner 
of  the  goods,'**^  and  is  therefore  prima  facie  liable  for  the 
freight,  and  if  he  accepts  them,  the  law  implies  a  promise  on 
his  part  to  pay  it ;  and  such  acceptance  is  evidence  from  which 
a  jury  must  infer  that  he  is  the  ow^ner,  and  therefore  bound 
by  an  implied  contract  to  pay  the  freight  upon  them,  unless 
such  inference  would  be  inconsistent  with  other  facts  of  the 
case  or  with  proof  of  ownership  in  another  ;^^  and  although  he 
be  not  named  as  consignee  in  the  bill  of  lading,  if  he  be  the 
party  for  whom  the  goods  were  intended,  he  becomes  liable 
for  the  freight  as  soon  as  they  are  accepted  by  him.^2  g^^^ 
if  he  is  not  the  owner,  he  does  not  become  liable  from  the  mere 
fact  of  his  being  consignee,  and  no  contract  to  pay  the  freight 


overcharge.  Where  a  shipper 
asked  for  a  rate  to  Hancock  and 
was  given  it,  when  he  should  have 
called  for  the  rate  to  Fort  Han- 
cock, 283  miles  farther  from  the 
point  of  shipment,  the  railroad 
was  held  not  liable  in  an  action 
for  an  overcharge.  Dillingham  v. 
Labath  (Tex.  Civ.  App.),  30  S.  W. 
Rep.    370. 

Other  courts,  however,  hold  that 
in  such  cases  there  is  no  binding 
contract  because  the  parties  do 
not  assent  to  the  same  thing  at 
the  same  time.  Hartford,  etc.; 
R.  Co.  V.  Jackson,  24  Conn.  514, 
63  Am.  Dec.  177;  Rowland  v.  Rail- 
road Co.,  61  Conn.  103,  23  Atl. 
Rep.  755,  29  Am.  St.  Rep.  175; 
Railway  Co.  v.  Dawson  (Tex.  Civ. 
App.),   24   S.   W.   Rep.   566. 

40.  See  ante,  §  177. 

41.  Wegener  v.  Smith,  15  Com. 
B.  285;  Cock  v.  Taylor,  13  East, 
399;  Jesson  v.  Solly,  4  Taunt.  52; 
Sanders  v.  Vanzeller,  4  Q.  B.  260; 
Kemp  r.  Clark,  12  id.  647;  Zwil- 
chenbart  v.  Henderson,  9  Exch. 
722;  Moeller  v.  Young,  5  El.  &  B. 

57 


755;  Philadelphia,  etc.,  R.  R.  v. 
Barnard,  3  Ben.  39;  Davison  v. 
The   City   Bank,   57   N.    Y.   81. 

In  Gates  v.  Ryan,  37  Fed.  Rep. 
154,  the  court  says:  "The  respond- 
ents were  the  New  York  agents 
of  the  shippers,  and  the  consignees 
and  holders  of  the  bill  of  lading; 
and  after  arrival  they  sold  the 
cargo  and  directed  its  delivery. 
They  were  interested  in  it  to  the 
extent  of  their  commissions  on  the 
sale,  and  were  the  persons  who 
were  to  pay  the  freight,  and  who 
in  fact  offered  to  pay  it,  without 
demurrage.  Such  a  consignee,  re- 
ceiving and  disposing  of  the  car- 
go, is  liable  for  both  freight  and 
demurrage.  Irzo  v.  Perkins,  10 
Fed.  Rep.  779;  Neilson  v.  Jesup, 
30  Fed.  Rep.  138;  Reed  v.  Weld, 
6  Fed.  Rep.  304;  Sprague  v.  West, 
Abb.  Adm.  548." 

To  the  same  effect  is  North- 
German  Lloyd  V.  Heule,  44  Fed. 
Rep.  100;  Taylor  v.  Ironworks, 
124   Fed.    826. 

42.  Merian  r.  Funck,  4  Denio. 
110;   Abbe  r.  Eaton,  51  N.  Y.  410. 
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can  be  implied  unless  he  accepts  the  goods  ;^3  j^or  even  then, 
where  the  consignee  is  known  to  be  merely  the  agent  of  the 
shipper,  will  the  law  imply  a  promise  on  the  part  of  the  agent 
to  pay  the  freight,  though  from  all  the  circumstances  of  the 
case  the  jury  may  find  that  there  was  an  implied  promise.^* 
Such  contract  may  also  be  implied  from  the  previous  course  of 
dealing  between  the  parties,  as  where  the  consignee  had  al- 
ways previously  paid  the  freight  upon  the  goods  delivered  to 
him  by  the  carrier  under  the  same  circumstances.*^ 

But  the  mere  acceptance  and  removal  of  the  goods  by  the 
consignee,  with  knowledge  that  the  carrier  is  giving  up  for  his 
benefit  a  lien  upon  the  goods  for  a  stated  amount,  does  not 
create  an  obligation  on  the  part  of  the  consignee  to  pay  charges 
beyond  the  amount  stated.**^ 

Sec,  808.  (§  449.)  Same  subject — How  when  consignee,  as- 
signs bill  of  lading  before  delivery. — But  if  the  consignee  as- 
signs the  bill  of  lading  before  the  goods  are  delivered  to  him, 
and  thus  enables  his  indorsee  to  receive  them,  he  does  not  be- 
come liable  for  the  freight  unless  his  indorsee  received  them 
as  his  agent.*''  The  ordinary  contract  of  the  carrier  is  to  de- 
liver the  goods  to  the  consignee  or  his  assigns,  "he  or  they  pay- 
ing freight,"  and  whoever  accepts  them  under  such  a  contracl 
becomes  liable  for  the  freight ;  and  if  the  carrier  delivers  them 
to  an  assignee  of  the  contract,  without  relying  upon  his  lien 
to  secure  its  payment,  he  must  be  imderstood  as  relying  upon 
the  personal  liability  of  the  assignee  alone,  if  the  assignee  does 
not  act  as  the  agent  of  the  assignor.  A  new  contract  arises,, 
under  such  circumstances,  between  the  assignee  and  the  car- 
rier.*^ 

43.  Coleman  v.  Lambert,  5  M.  &  45.  Wilson  v.  Kymer,  1  M.  &  S. 
W.    502;    Scaife  v.  Tobin,   3   B.   &     157. 

A.   523;   Davis  v.  Pattison,  24  N.  46.  Railroad  Co.  v.  MacCartney, 

Y.   317;    Hinsdell   v.   Weed,   5   De-  68    N.    J.    Law    165,    52   Atl.   Rep. 

nio,    172;     Railroad    Co.    v.    Mac-  165. 

Cartney,    68    N.    J.    Law.    165,    52  47.  Tobin  t\   Crawford,   5   M.   & 

Atl.  Rep.  575.  W.  235,  9  .i(Z.  716. 

44.  Elwell  V.  Skiddy,  77  N.  Y.  48.  Cock  v.  Taylor,  13  East,  399. 
282. 
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Sec.  809.  (§450.)  Same  subject — Presumption  of  con- 
signee's liability  may  be  rebutted. — The  presumption  that  the 
consignee  is  owner  of  the  goods  may  be  rebuttedj  and  a  differ- 
ent relation  may  be  shown  to  exist ;  and  if  he  be  the  mere  agent 
of  the  shipper,  or  of  a  third  person,  and  this  fact  is  known  to 
the  carrier,  or  is  shown  by  the  bill  of  lading,  no  contract  will 
be  implied  on  the  part  of  the  consignee  to  pay  the  freight,  al- 
though he  does  not  inform  the  carrier  that  he  receives  the 
goods  as  agent.  But  the  consignor,  if  owner  of  the  goods,  will 
remain  solely  liable.-*'-^  Accordingly,  if  goods  are  consigned  to 
the  care  of  one  person,  for  another  for  whom  they  are  intended, 
the  former  does  not  become  liable  for  the  freight,  although  he 
may  receive  them,  because  he  acts  merely  as  the  agent  of  the 
latter,  and  the  only  promise  which  can  be  inferred  from  their 
receipt  under  such  direction  given  in  the  bill  of  lading  or  other- 
wise is  prima  facie  a  promise,  as  agent,  only  to  pay  the  freight 
on  accoimt  of  the  principal,  and  not  to  be  personally  respon- 
sible for  it.^*^  The  effect  of  such  special  consignment  is  to  vest 
the  title  to  the  goods  in  the  person  for  whom  they  are  sent, 
and  the  action  for  any  loss  or  damage  must  be  brought  in  his 
name,  and  the  consignee  for  care  is  merely  his  agent.^^  Nor 
does  a  mere  intermediate  consignee,  to  whose  care  the  goods 
are  consigned  for  further  transportation  to  the  ultimate  con- 
signee for  whom  they  are  intended^  the  facts  being  known  to 
the  carrier  or  shown  by  his  bill  of  lading  or  receipt,  become 
liable  by  receiving  the  goods  as  a  mere  forwarder.  But  in 
such  cases  the  consignor,  or  consignee  at  destination,  as  the 
one  or  the  other  may  be  the  owner,  becomes  liable  to  the 
carrier.52 

Sec.  810.  (§  451.)  Same  subject — Remedy  against  consignee 
not  exclusive — Consignee  deemed  agent  of  shipper. — But  the 

49.  Amos  V.  Temperley,  8  M.  &  Miner  v.  Norwich,  etc.,  R.  R.,  32 
W.    798;    Boston,    etc.,    R.    R.    v.    Conn.  91. 

Whitcher,   1   Allen,   497;    Ward  v.  51.  Grove  v.  Brien,  8  How.  429. 

Felton,    1    East,    507;     Spencer    v.  52.  Dart    v.    Ensign,    47    N.    Y. 

White,    1    Iredell    Law,   2:?6.  619;   Layng  v.  Stewart,  1  W.  &  S. 

50.  Amos    17.    Temperley,   supra;  222;   Barker  v.  Havens,   17  Johns. 

234;  Spencer  r.  White,  supra. 
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remedy  against  the  consignee  is  not  exclusive,  although  he  may 
be  the  owner  of  the  goods.  It  is  held  not  to  be  obligatory  upon 
the  carrier  to  collect  the  freight  of  him,  even  when  the  bill 
of  lading  contains  the  usual  clause,  "he  paying  the  freight 
thereon. ' '  Such  provision,  it  has  been  decided,  is  intended  for 
the  exclusive  benefit  or  accommodation  of  the  freighter  or 
shipper  of  the  goods,  and  imposes  no  duty  upon  the  carrier  to 
collect  the  freight  of  the  consignee;  but  he  may  even  waive 
his  lien  upon  the  goods  by  delivering  them  to  the  consignee, 
without  requiring  payment  of  the  freight,  and  still  hold  the 
shipper  or  consignor  liable  upon  the  contract  of  shipment.  So 
far  as  the  carrier  is  concerned,  the  consignee  will  be  considered 
as  merely  the  agent  of  the  shipper  to  pay  the  freight,  and  if 
he  fails  to  pay  it  the  party  who  has  reposed  the  confidence 
must  take  the  consequences  of  the  breach  of  duty.  It  will 
alter  none  of  the  rights  of  the  carrier,  to  whom  the  shipper 
became  bound  for  the  freight  as  soon  as  the  goods  were  deliv- 
ered for  carriage,^^  unless  the  carrier  has  entered  into  a  new 


53.  Railroad  Co.  v.  MacCartney, 
68  N.  J.  Law  165,  52  Atl.  Rep. 
575;  Portland  Flouring  Mills  Co. 
V.  Insurance  Co.,  130  Fed.  860, 
65  C.  C.  A.  344,  affirming  Insur- 
ance Co.  V.  Portland  Flouring 
Mills  Co.,  124  Fed.  855. 

Where  consignors  wer6  bound 
as  between  themselves  and  the 
consignee  to  pay  the  freight,  and 
delivered  the  goods  to  the  carrier 
under  a  "consignment  note,"  in 
which,  under  the  heading  of  "who 
pays  carriage,"  they  had  in- 
serted "consignee,"  it  was  held 
that  the  consignors  were  liable  for 
the  freight,  the  consignee  having 
refused  to  pay  it.  Great  "Western 
R'y  Co.  V.  Bagge,  15  Q.  B.  Div. 
626,  distinguishing  Dawes  t\  Peck, 
8  T.  R.  330,  and  Davis  v.  James, 
5  Burr.  2680.  See  also.  Drew  v. 
Bird,  1  Mood.  &  M.  156;  Cork  Dis- 


tilleries Co.  V.  Railway  Co.,  L.  R. 
7   H.   L.   Cas.   269. 

But  where  there  is  no  bill  of 
lading  or  receipt  signed  by  the 
carrier  and  accepted  by  the  con- 
signor and  the  way  bill  does  not 
contain  the  consignor's  name,  and 
the  freight  charges  are  made  to 
the  consignee  and  the  bills  for 
freight  are  sent  to  the  consignee, 
it  cannot  be  held  as  a  matter  of 
law  that  the  consignor  contracted 
that  he  should  be  liable  for  the 
freight.  Union  Freight  Co.  t'. 
Winkley,  159  Mass.  133,  34  N.  E. 
Rep.  91,  38  Am.  St.  Rep.  398. 

If  a  bill  of  lading  is  issued  con- 
taining a  provision  that  the  con- 
signee shall  pay  the  freight,  and 
the  carrier  thereafter  relies  on  a 
special  promise  of  the  consignor 
to  pay,  the  bill  of  lading  is  prop- 
erly admitted   in  evidence  as  one 
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contract  with  the  consignee,  by  which  he  may  forfeit  his  right 
to  resort  to  the  consignor  ;5-*  as  if,  without  insisting  upon  pres- 
ent payment,  he  vohmtarily^  or  for  his  own  convenience,  take 
a  bill  of  exchange  or  promissory  note  from  the  consignee  for 
the  amount,  payable  at  a  future  day,  or  in  any  manner  extend 
the  time  for  the  payment,  relying  upon  the  personal  responsi- 
bility of  the  consignee. ^^  The  mere  taking  of  a  check,  however, 
for  the  freight  from  the  consignee,  which  is  dishonored,  with- 
out laches  on  the  part  of  the  carrier  by  which  the  shipper  has 
been  damaged,  will  not  deprive  the  carrier  of  the  right  to  the 
freight  from  the  shipper.'^*^ 

Sec.  811.  (§  452.)  Same  subject — Agency  must  be  known. 
— But  in  order  that  the  foregoing  rule  that  the  consignee,  when 
acting  as  agent  for  the  owner,  cannot  be  held  liable  for  the 
freight,  may  be  available  to  such  consignee  when  the  demand 
is  made  upon  him,  it  must  appear  that  the  fact  of  such  agency 


step  of  the  transaction  in  an  ac- 
tion by  the  carrier  for  the  freight 
against  the  consignor.  And  in 
such  an  action  evidence  is  admis- 
sible that  when  freight  was  to  be 
prepaid,  it  was  the  plaintiff's  cus- 
tom to  indicate  that  fact  upon  the 
bill  of  lading.  Nor  would  such 
testimony  be  inadmissible  on  the 
ground  that  the  shipper  had  nev- 
er shipped  to  a  prepay  station  ex- 
cept in  that  one  instance.  The  lat- 
ter fact  would  only  serve  to  weak- 
en or  destroy  the  witness'  testi- 
mony. The  fact  that  the  con- 
signor ha<i  parted  with  the  title 
to  the  property  would  also  prop- 
erly be  ndmitted  for  it  might 
well  be  p^rgued  that  the  defend- 
ant was  less  likely  to  have  spe- 
cially agreed  to  pay  the  freight 
if  he  had  already  parted  with  the 
title.  RaMroad  Co.  r.  Macchi,  74 
Vt.  403.  .52  Atl.  Rep.  960. 
54.  Shepard  r.   De   Bernales,   13 


East,  505;  Tapley  r.  Martens,  8 
T.  R.  451;  Christy  v.  Row,  1 
Taunt.  300;  Story  on  Bail,  §  589; 
Holt  V.  Westcott,  43  Me.  445; 
Wooster  r.  Tarr,  8  Allen,  270; 
Blanchard  v.  Page,  8  uray,  281; 
Jobbitt  V.  Goundry,  29  Barb.  509; 
Collins  V.  The  Union  Trans.  Co., 
10  Watts,  384;  Fox  v.  Nott,  6  H. 
&  N.  630;  Miner  v.  Norwich,  etc., 
R.  R.,  32  Conn.  91;  Barker  v.  Hav- 
ens, 17  Johns.  234;  Thomas  v. 
Snyder,  39  Penn.  St.  317. 

55.  Strong  v.  Hart,  0  B.  &  C. 
160;    Tapley   v.   Martens,   supra. 

But  see  Atlas  S.  S.  Co.  v.  Co- 
lombian Land  Co.,  102  Fed.  358, 
42  C.  C.  A.  398,  in  which  it  was 
held  that  the  taking  of  a  note, 
subsequently  dishonored,  will  not 
deprive  the  carrier  of  the  right  to 
the  freight  from  the  shipper. 

56.  Davison  v.  City  Bank,  57  N. 
Y.   81. 
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was  in  some  manner  disclosed  to  the  carrier.^"  In  Davison  v. 
The  City  Bank,^^  drafts  upon  the  real  consignee,  with  the  bill 
of  lading  of  the  cargo  attached,  were  sent  to  the  bank  for  col- 
lection. The  party  for  whom  the  cargo  was  intended  was  not 
named  as  consignee  in  the  bill  of  lading,  but  upon  its  margin 
was  written,  "Acct.  T.  L.  Baker,  to  City  Bank,"  Baker  being 
the  party  who  had  advanced  the  money  for  the  purchase  of  the 
cargo,  and  to  whom  the  drafts  belonged,  and  the  bank  being  a 
mere  agent  to  collect  them.  But  it  was  held  that  the  words 
upon  the  margin  of  the  bill  made  the  bank  ostensibly  the  real 
consignee,  and  that,  as  the  facts  were  unknown  to  the  carrier, 
the  bank,  which  had  received  the  cargo  by  directing  it  to  be 
deposited  subject  to  its  order,  was  liable  for  the  freight  upon 
the  subsequent  failure  of  the  intended  consignee,  who  had  as- 
sumed to  pay  it  by  giving  his  check  to  the  carrier  for  the 
amount,  which  was,  however,  dishonored. 

Sec.  812.  (§  453.)  The  rule  when  the  freight  is  to  be  paid 
by  measurement. — Where  freight  is  to  be  charged  by  measure- 
ment of  bulk,  and  there  are  no  special  stipulations  upon  the 
subject  in  the  bill  of  lading,  it  has  been  held  in  several  cases 
that  the  measurement  at  the  time  of  shipment,  and  not  at  the 
time  and  place  of  delivery,  is  to  be  adopted  for  the  purpose  of 
estimating  its  amount.  In  Gibson  v.  Sturge,^^  the  cargo  con- 
sisted of  wheat,  a  portion  of  which,  on  the  voyage,  became 
heated,  in  consequence  of  which  its  bulk  became  increased 
before  its  delivery,  and  it  was  claimed  that  the  freight  was 
payable  on  the  quantity  delivered.  "The  first  question  is," 
said  Pollock,  C.  B.,  "Is  this  claim  supported  by  the  terms  of 
the  bill  of  lading?  And  it  appears  to  me  that  it  is  not.  From 
the  terms  of  the  bill  of  lading,  I  infer  that  the  freight  was  to  be 
paid  for  the  commodity  shipped,  carried  and  delivered;  and 
that  all  these  must  concur  to  create  a  title  to  freight.  If 
shipped  and  carried,  but  not  delivered,  freight  would  not  be 
payable;  so,  I  think,  if  delivered  but  not  shipped;  and  this 
agrees  with  the  decisions  (very  few  in  number,  and  none  of 

57.  Sheets   v.   Wilgus,    56    Barb.        58.  Supra. 
662.  59.  10  Exch.   622. 
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them  precisely  in  point)  which  are  to  be  found  in  the  books  on 
the  subject  of  the  increase  or  decrease  (during  the  voyage)  of 
the  article  to  be  carried.  I  agree  that  the  bulk  or  weight,  as 
appearing  at  the  port  of  destination,  may  be  prima  facie  the 
criterion  of  tlie  freight  to  be  paid ;  but  when  it  is  proved  that 
that  test  is  fallacious  and  untrue,  and  that  the  real  quantity 
shipped  was  a  different  and  smaller  quantity  (as  the  jury  in 
this  case  have  actually  found),  then  I  think  that  the  freight 
ought  to  be  calculated  upon  the  true  quantity  shipped ;  and,  in 
my  judgment,  the  captain's  ignorance  of  the  true  quantity  (as 
expressed  in  the  bill  of  lading)  cannot  entitle  him  to  charge 
freight  according  to  a  false  estimate ;  whether  the  actual  quan- 
tity be  stated  and  admitted  in  the  bill  of  lading,  or  the  contents 
are  stated  to  be  unknown,  appears  to  me  to  make  no  difference 
as  to  the  principle  which  ought  to  govern  our  decision.  But  it 
does  appear  to  me  to  be  contrary  to  the  principles  of  natural 
justice  that  the  ship-owner  should  acquire  a  right  to  demand 
more  freight,  and  the  owner  of  the  goods  become  liable  to 
pay  more  freight,  in  consequence  of  a  circumstance  w^hich  is 
an  injury  to  the  goods,  and  which  has  occurred  to  them  while 
they  were  in  the  care,  custody  and  keeping  of  the  ship-owner 
or  those  who  represent  him,  over  the  causes  of  which  the 
owner  of  the  goods  has  no  control,  but  some  of  the  possible 
causes  of  which  are  considerably  or  entirely  under  the  control 
of  the  captain  and  the  crew."  And  the  rule  thus  established 
has  since  been  applied  to  cases  in  which  cargoes  of  cotton  in 
tightly  compressed  bales  have  expanded  upon  the  voyage  or 
upon  being  taken  from  the  ship's  hold.*'^  And  the  same  rule 
has  been  applied  when  the  freight  was  to  be  computed  accord- 
ing to  the  weight  of  the  goods.^^ 

Sec.  813.     (^454.)  Must  be  calculated  on  amount  carried 

and  delivered. — The  rule,  therefore,  that  freight  must  be  cal- 

60.  Shand  r.  Grant,  15  Com.  B.  Hides,  G  Ben.  199;  Abbott  on  Ship. 
(N.  S.)  324;  Buckle  v.  Knoop,  2  430.  Or,  according  to  the  num- 
L.  R.  Exch.  125.  333;  Coulthurst  ber  of  bushels.  Allen  v.  Bates, 
V.  Sweet,  L.  R.   1  C.  P.   649.  1   Hilt.  221. 

61.  Nine    Thousand,    etc.,     Dry 
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culated  upon  the  quantity  of  goods  shipped,  carried  and  de- 
livered, or,  as  expressed  by  Alderson,  B.,  in  the  same  case, 
"on  that  amount  only  which  is  put  on  board,  carried  through- 
out the  whole  voyage,  and  delivered  at  the  end  to  the  mer- 
chant," and  that  all  these  conditions  must  concur  in  order  to 
entitle  him  to  his  freight,  is  one  of  importance  to  the  carrier. 
One  consequence  of  it  is  that  he  can  never  be  the  gainer  by  an 
increase  of  bulk  or  weight  during  the  voyage,  but  may  be  the 
loser  by  its  decrease;  and  in  the  carriage  of  those  classes  of 
goods  which  are  liable  to  waste  from  leakage,  shrinkage,  evapo- 
ration and  the  like,  and  of  live  animals,  which  may  die  upon 
the  journey  or  voyage,  he  should  provide  against  loss  of  freight 
from  such  decrease  by  his  contract;  otherwise  he  will  be  en- 
titled to  claim  only  for  what  is  delivered,  no  matter  how  much 
less  in  weight,  quantity  or  number  than  when  shipped. 

Sec.  814.  (§455.)  Freight  pro  rata  itineris. — The  condi- 
tion that  the  carrier,  in  order  to  entitle  himself  to  compensa- 
tion for  the  carriage  of  the  goods,  must  deliver  them  to  the 
consignee  at  the  place  of  original  destination,  is  not,  however, 
absolute  under  all  circumstances.  It  has  already  been  stated^ 
that  the  consignee  or  owner  may  stop  and  reclaim  them  at  any 
point  upon  their  journey,  but  that  if  he  do  so  before  they 
reach  their  destination,  when  the  carrier  is  able  and  willing 
to  go  forward  with  them  and  is  actually  engaged  in  their 
transportation,  he  must  pay  to  the  carrier  full  freight,  as 
though  he  had  completed  their  carriage  as  at  first  directed. 
It  has  also  been  shown  that  if  the  carrier,  in  the  course  of 
the  transportation,  meet  with  disaster  which  disables  him  from 
the  further  prosecution  of  his  journey,  or  if  from  any  cause  it 
becomes  impossible  for  him  to  proceed,  or  if  he  is  obliged  to 
submit  to  a  long  delay,  it  becomes  his  duty  to  forward  the 
goods  by  another  carrier  if  it  can  be  done,  and  that  if  by  such 
transshipment  they  reach  their  destination  in  a  reasonable  time 
he  will  be  entitled  to  claim  his  freight  for  the  whole  distance. 
Under  such  circumstances,  however,  it  is  of  course  competent 

1.  Ante,  §§  660,  801. 
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for  the  parties  to  enter  into  a  new  agreement,  if  the  owner  is 
willing  to  accept  a  redelivery  to  himself  of  the  goods  and  to 
release  the  carrier  from  further  responsibility,  and  the  carrier 
agrees  to  surrender  them.  Such  a  course  may,  under  the  ex- 
isting difficulties,  frequently  be  to  the  interest  of  both  parties, 
and  is  often  adopted.  The  owner  may  find  a  market  for  his 
goods  at  the  place  of  disaster  or  necessity,  and  he  may  find 
it  more  advantageous  to  dispose  of  them  there  than  to  incur 
the  expense  and  risk  of  their  further  transportation',  or  he  may 
wish  to  change  their  destination,  or  may  prefer,  in  order  to 
save  expense  or  to  hasten  the  carriage,  to  take  upon  himself 
the  responsibility  of  their  reshipment.  If  the  owner  thus  vol- 
untarily takes  back  the  goods  after  a  part  of  the  service  which 
the  carrier  undertook  has  been  performed,  the  original  con- 
tract of  shipment  is  considered  as  abandoned  by  the  agreement 
of  the  parties,  and  a  new  one  is  implied  on  the  part  of  the 
shipper,  that  he  will  pay  the  carrier  a  proportionate  part  of 
the  freight,  or,  as  it  is  usually  termed,  pro  rata  itineris.^ 

Sec.  815.  (§  456.)  Same  subject — Acceptance  must  have 
been  voluntary. — In  such  cases  the  first  question  to  be  deter- 
mined is  whether  the  circumstances  of  the  acceptance  by  the 
owner  of  the  goods  have  amounted  to  a  waiver  of  their  further 
carriage,  and  a  voluntary  consent  to  receive  them  at  the  place 
to  which  they  have  been  carried.  It  was  formerly  held  that, 
even  when  the  carrier  refused  or  was  unable  to  proceed  with 
the  transportation,  after  having  been  overtaken  by  disaster, 
or  failed  to  tranship  the  goods  when  he  had  it  in  his  power 
to  do  so,  if  the  owner,  from  the  necessity  of  the  case  and  to 
prevent  their  sacrifice,  took  them  in  charge  and  had  them  for- 
warded by  means  provided  by  himself,  or  if  the  carrier  sold 
the  goods  at  the  place  of  necessity  even  when  he  had  no 
authority  to  do  so,  and  paid  the  proceeds  over  to  the  shipper, 

2.  Pro  rata  freight  is  never  pay-  formed       nor       its       performance 

able,    however,    on    property    de-  waived.     Insurance   Co.    v.   South- 

stroyed   during   the   voyage,   since  ern   Pac.   Co.,   72   Fed.   285,    18   C. 

the  contract  to  deliver  at  destina-  C.   A.   561,   38   U.   S.   App.   243,  af- 

tion  in  such  case  is  neither   per-  firming  55  Fed.  82. 
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who  voluntarily  received  them,  he  was  still  entitled  to  pro 
rata  freight,^  and  the  acceptance  was  regarded  as  voluntary 
where  it  was  not  enforced  by  threats  or  physical  compulsion. 
But  the  now  well-settled  rule  is,*  that  the  mere  acceptance, 
either  of  the  goods  or  of  their  proceeds,  can  give  no  claim  to 
pro  rata  freight  if  introduced,  not  by  a  desire  to  obtain  pos- 
session of  them  at  the  place  to  which  they  have  been  carried 
in  preference  to  the  original  place  of  destination,  but  by  the 
circumstances  of  the  case,  and  the  necessity  for  receiving  them 
there  or  abandoning  them  altogether;  and  that,  in  order  to 
render  the  act  of  the  owner  in  receiving  the  goods  at  the  point 
where  the  voyage  is  broken  up  really  voluntary,  there  must 
be  some  choice  offered  him  as  to  whether  he  will  receive  them 
there  or  at  the  original  point  of  destination,  and  that  the  ques- 
tion of  volition  cannot  be  confined  to  the  mere  fact  of  accept- 
ance, but  must  be  considered  in  reference  to  all  the  circum- 
stances under  which  it  takes  place.^ 

Sec.  816.  (§457.)  Same  subject — How  question  deter- 
mined.— Whether  the  acceptance  of  the  goods  was  voluntary, 
in  the  absence  of  an  express  agreement,  must  be  determined 
by  the  existing  facts  and  the  conduct  of  the  parties.  Where 
the  carrier  refuses  to  repair  his  ship  after  the  disaster,  and  to 
send  on  the  goods  or  to  procure  another  vessel  for  the  pur- 

3.  Luke  V.  Lyde,  2  Burr.  882;  The  Ins.  Co.,  3  Bin.  437;  Callen- 
U.  S.  Ins.  Co.  V.  Lenox,  1  Johns,  der  v.  The  Ins.  Co.,  5  id.  525; 
Cas.  377;  "Williams  v.  Smith,  2  Caze  v.  The  Baltimore  Ins.  Co.,  7 
Caines,  13;  Robinson  v.  The  Ma-  Cranch,  358;  The  Columbian  Ins. 
rine  Ins.  Co.,  2  Johns.  323;  Teas-  Co.  r.  Catlett,  12  Wheat.  383; 
dale  V.  The  Ins.  Co.,  2  Brev.  190;  Richardson  v.  Young,  38  Penn.  St. 
Escopiniche  v.  Stewart,  2  Conn.  169;  Hunter  r.  Prinsep,  10  East, 
391.  378;    Liddard    v.    Lopes,    id.    526; 

4.  Braithwaite  v.  Power,  1  N.  Cook  v.  Jennings,  7  T.  R.  381;  The 
D.  455,  48  N.  W.  Rep.  354;  Trans-  Teutonia,  L.  R.  3  Adm.  394;  The 
portation  Co.  v.  Hoyt,  69  N.  Y.  Propeller  Mohawk,  8  Wall.  153; 
230;  McGaw  v.  Insurance  Co.,  23  Merchants',  etc.,  Ins.  Co.  v.  But- 
Pick.  405.  ler,  20  Md.  41;   Bork  v.  Norton,  2 

5.  Welch  V.  Hicks,  6  Cow.  504;  McL.  422;  Crawford  v.  Williams,  1 
Hurtin  v.  The  Union  Ins.  Co.,  1  Sneed,  205;  Rossiter  v.  Chester,  1 
Wash.   C.   C.   R.   530;    Armroyd   v.  Doug.    (Mich.)    154. 
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pose,  no  choice  is  given  to  the  owner,  and  an  acceptance  by 
him  will  not  be  treated  as  voluntary  in  the  absence  of  an  ex- 
press agreement.  But  if  it  be  shown  that  the  carrier  was  able 
and  willing  to  send  forward  the  goods,  or  that  he  proposed  to 
prosecute  his  voyage  to  destination,  after  the  necessary  delay 
for  repairs,  the  acceptance  may  be  presumed  to  have  been  the 
voluntary  act  of  the  owner;  and  if  it  be  further  shown  that  it 
was  in  any  way  to  his*  advantage  to  accept  them  at  the  inter- 
mediate port  or  place  of  disaster,  the  presumption  would  be 
still  stronger  that  his  acceptance  was  from  choice ;  and  in  every 
case  it  must  be  a  question  of  fact,  to  be  determined  under  all 
the  circumstances,  where  there  is  no  stipulation  upon  the  sub- 
ject. As  said  by  Tilghman,  C.  J.,  in  Gray  v.  Waln,*^  freight  pro 
rata  is  due  "when  the  consent  of  the  merchant,  either  by 
words  or  by  actions,  has  been  expressly  given,  or  may  be  fairly 
inferred,  to  accept  his  goods  at  an  intermediate  port."  If  the 
owner  sell  the  goods  at  the  place  of  detention,  when  the  means 
to  forward  them  to  destination  could  have  been  procured,  it 
will  be  an  almost  conclusive  proof  of  an  election  to  accept  them 
there ;  and  if  it  be  further  shown  that  the  market  for  the  goods 
was  higher  there  than  at  the  place  of  destination,  the  pre- 
sumption would  be  still  more  conclusive.  The  goods  may  also 
be  accepted  by  an  agent  or  supercargo  on  behalf  of  the  owner, 
or  by  the  underwriters  of  a  policy  of  insurance,  and  their 
acts  in  dealing  with  the  goods  under  such  circumstances  will 
have  the  same  effect  and  be  liable  to  the  same  construction  as 
if  done  by  the  owner  in  person.'^  But  before  such  an  inference 
of  the  voluntary  acceptance  of  the  goods  by  the  owner  will 
be  made,  in  order  to  charge  him  with  an  apportionment  of  the 
freight,  it  must  be  shown  that  the  carrier  was  willing  and  able, 
and  that  he  proposed  to  send  them  forward,  or  to  complete 
the  carriage  himself  at  the  expiration  of  the  necessary  delay. 
For  if  he  decline  or  refuse  to  do  one  or  the  other,  nothing 
short  of  an  express  agreement  will  entitle  him  to  any  part 
of  the  freight. 

6.  2  S.  &  R.  229.  51;     The   Prop.   Mohawk,    8   Wall. 

7.  Smyth    v.    Wright,    15    Barb.     153. 
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Sec.  817.  (§  458.)  Same  subject — Acceptance  of  proceeds  of 
sale  made  without  consultation  with  owner  not  an  acceptance 
of  the  goods. — When  in  the  absence  of  the  owner,  and  without 
consultation  with  him,  the  goods  h-ave  been  sold  by  the  carrier 
at  the  place  of  detention,  and  the  proceeds  have  been  accepted 
by  the  owTier,  the  receipt  of  such  proceeds  is  not  equivalent 
to  an  acceptance  of  the  goods  at  the  intermediate  place  of  dis- 
aster, and  does  not  estop  him  from  disputing  the  claim  of  the 
carrier  to  freight.  And  if  it  should  appear  that  the  sale  was 
made  without  authority,  the  carrier  will  be  allowed  no  com- 
pensation whatever  for  the  service  actually  performed ;  as,  for 
instance,  if  the  goods  have  been  sold  on  account  of  the  unfit- 
ness of  the  vessel,  which  had  been  disabled  by  a  storm,  to 
carry  them  further;^  or  under  the  decree  of  a  court,  which 
was  subsequently  reversed  as  erroneous;'*  or  by  a  person  who 
assumed  to  act  for  the  owner,  but  really  had  no  authority.*® 

Sec.  818.  (§  459.)  Same  subject — How  when  transporta- 
tion to  destination  impossible. — These  cases,  however,  as  was 
said  in  Vlierboom  v.  Chapman,**  furnish  no  authority  in  cases 
in  which  the  sales  of  the  property  were  rightfully  made;  but 
the  law  was  ruled  the  same  way  in  that  case,  notwithstand- 
ing the  validity  of  the  sale  was  admitted.  After  stating  the 
general  rule,  that  in  order  to  justify  a  claim  to  pro  rata  freight 
there  must  be  a  voluntary  acceptance  of  the  goods  at  the  in- 
termediate port  in  such  a  mode  as  to  raise  a  fair  inference 
that  the  further  carriage  of  them  was  intentionally  dispensed 
with,  and  the  inapplicability  of  the  cases  where  the  sales  had 
been  made  tortiously,  Parke,  B.,  proceeded  to  answer  the  ar- 
gument based  upon  the  validity  of  the  sales,  as  follows:  "But 
it  was  said  that  where  the  goods  were  lawfully  sold  from  nec- 
essity, the  case  was  different;  for  that,  in  such  a  case,  neces- 

8.  Hunter  v.  Princep,  supra;  10.  Pen  oyer  v.  Hallett,  15 
Armroyd  v.  The  Ins.  Co.,  supra;  Johns.  332;  Escopiniche  v.  Stew- 
Callender  v.  The  Ins.  Co.,  supra,  art,  2  Conn.  391. 

9.  Caze  v.  The  Ins.  Co.,  supra;  11.  13  M.  &  W.  200. 
Columbian     Ins.    Co.    v.    Catlett, 

supra. 
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sity  imposed  upon  the  master  the  character  of  agent  for  the 
shipper,  in  addition  to  his  ordinary  one  of  agent  for  the  ship- 
owner, and  that,  having  that  double  agency,  he  might  be  pre- 
sumed to  have  intended  to  make  a  reasonable  contract  be- 
tween his  two  principals ;  that  is,  on  behalf  of  the  ship-o^vner, 
to  give  up  the  goods  at  the  intermediate  port,  instead  of  car- 
rying them  on;  and  on  behalf  of  the  shipper  to  receive  them 
there,  and  pay  reasonable  freight  for  the  part  of  the  voyage 
already  performed.    It  is  difficult  to  conceive  any  conjuncture 
in  which  such  a  presumption  could  be  made;  for  the  agency 
of  the  master  from  necessity  arises  from  his  total  inability  to 
carry  the  goods  to  the  place  of  destination,  which  dispensed 
with  the  performance  of  that  primary  duty  altogether;  and 
the  right  to   freight  j^^'o  rata,  from  the  presumed  waiver  on 
the  part  of  the  shipper  of  the  performance  of  a  duty  which 
the  master  was  ready  to  execute.    At  all  events,  we  think  that 
no  such  presumption  can  be  made  in  this  case.    According  to 
the  statement  in  the  special  case,  an  emergency  had  arisen, 
in  which,  as  the  law  is  laid  down  by  Lord  Stowell,  in  the  case 
of  The  Gratitudine,  the  authority  of  agent  for  the  shipper 
necessarily  devolved  upon  the  master  to  do  the  best  for  his 
interest,  and  that  was  to  sell,  because  the  cargo  was  perish- 
able, and  would  have  perished  if  it  had  been  left  at  the  Mau- 
ritius, or  been  attempted  to  be  carried  to  its  place  of  destina- 
tion.   This  sale,  therefore,  transferred  the  property  and  bound 
the  shipper;  but  in  no  other  respect  did  the  necessity,  under 
the  circumstances  of  this  case,  confer  upon  him  any  agency. 
But  if  we  suppose  that  he  had  a  further  authority,  and  that  in- 
stead of  being  master  he  had  been  supercargo,  and  that  his 
sale  of  the  goods  had  been  equivalent  to  a  sale  by  the  defend- 
ants themselves,  present  at  the  Mauritius,  there  would  have 
been  no  reasonable  ground  to  infer  a  new  contract  to  pay 
freight  pro  rata;  for  the  ship-owner  was  not  ready  to  carry 
forward  to  the  port  of  destination,  in  his  own  or  another  ship, 
and,  consequently,  no  inference  could  arise  that  the  shippers 
were  willing  to  dispense  with  the  further  carriage,  and  accept 
the  delivery  at  the  intermediate  instead  of  the  destined  port. 


910  THE  LAW  OF   CARRIERS.  [§819. 

The  truth  is,  that  the  goods  were  in  the  same  situation,  as  to 
the  claim  for  freight,  as  if  they  had  been  abandoned  by  the 
ship-owner  and  left  behind  at  the  Mauritius,  and  there  sold 
by  the  owner.  This  view  of  the  case  accords  with  the  decisions 
in  the  American  courts  to  which  we  were  referred,^^  jn  both 
of  which  it  was  held  that,  if  the  cargo  is  sold  at  an  interme- 
diate port  for  the  benefit  of  all  concerned,  no  freight  is  due.** 
It  may,  therefore,  be  stated  that  no  freight  can  become  due 
where  the  transportation  of  the  goods  to  the  place  of  des- 
tination has  become  impossible,  and  the  voyage  is  abandoned, 
even  where  the  impossibility  arises  from  their  perishable  na- 
ture., and  they  have  been  consequently  sold  under  the  author- 
ity conferred  upon  the  carrier  by  the  necessity  of  the  case, 

and  the  proceeds  of  the  sale  have  been  accepted  by  their 
owner.^3 

But  it  has  been  held  in  admiralty  with  respect  to  the  car- 
riage of  goods  for  long  distances  under  bills  of  lading  which 
recognize  several  distinct  carriers  and  stages  of  transportation 
that,  when  the  further  transportation  of  the  goods  is  pre- 
vented by  some  incapacity  in  the  goods  themselves  and  a  con- 
dition of  things  arises  which  makes  a  sale,  or  a  delivery  to 
some  one  representing  the  owner  at  one  of  the  recognized 
points  of  trans-shipment  where  there  is  a  market,  the  only 
really  practicable  course,  a  reasonable  rule  of  partial  com- 
pensation for  the  service  performed  may  be  applied.** 

Sec.  819.  (§  460.)  Same  subject — How  when  carriagfe  in- 
terrupted by  war. — If,  subsequently  to  the  contract  of  carriage, 
the  nation  to  which  the  carrier  belongs  engages  in  a  war  with 
the  nation  to  which  the  destined  port  belongs,  and  the  carrier 

12.  Armroyd  v.  The  Insurance  McGaw  v.  The  Ocean  Ins.  Co.,  23 
Co.,  supra;  Hurtin  v.  Union  Insur-  Pick.  405;  Hugg  v.  The  Augusta 
ance    Co.,    supra     (cited     in     the    Ins.  Co.,  7  How.  595. 

note    to    Mr.    Justice    Story's    edi-        14.  Insurance    Co.    v.    Southern 

tion   of   Abbott  on   Shipping).  Pacific  Co.,  72  Fed.  285,   18  C.  C. 

13.  Richardson  v.  Young,  38  A.  561,  38  U.  S.  App.  243,  affirmiiig 
Penn.  St.  169;  The  Ship  Nathaniel  55  Fed.  82;  Scow  No.  190  and  450 
Hooper,    3    Sum.    542;    Jordan    v.  Bales  of  Cotton,  88  Fed,  320. 

The  Warren  Ins.  Co.,  1  Story,  342; 
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finds  upon  arrival  in  its  neighborhood  that  he  cannot  enter 
without  imminent  risk  of  capture,  he  may  decline  to  attempt 
to  do  so,  and  may  retire  to  a  port  of  safety,  there  to  await 
further  orders  from  the  shipper,  without  forfeiting  his  claim 
to  pro  rata  freight,  if  he  has,  notwithstanding,  performed  a 
valuable  service  to  the  shipper.  This  w^as  decided  in  the  case 
of  The  Teutonia,^^  a  Prussian  vessel  which  contracted  to  carry 
a  cargo  from  South  America  to  the  port  of  Falmouth,  and 
thence  to  such  destination  as  the  shipper  might  direct.  On 
arrival  at  Falmouth,  orders  were  given  to  proceed  with  the 
cargo  to  Dunkirk.  Upon  arrival  in  the  neighborhood  of  the 
latter  place,  the  master  was  informed  of  the  commencement 
of  hostilities  between  the  French  and  Prussians.  He  therefore 
returned  to  Dover  to  await  the  orders  of  the  shipper,  who  de- 
manded his  goods,  and  denied  the  right  of  the  carrier  to  any 
compensation.  But  his  claim  to  the  goods  without  the  allow- 
ance of  freight  w^as  not  allowed,  and  the  learned  judge,  Sir  R. 
Phillimore,  in  his  judgment  in  the  case,  uses  language  worthy 
of  attention.  After  stating  the  facts,  he  proceeded  to  say 
that,  "in  this  state  of  facts,  I  am  of  opinion  that  the  Teutonia 
would  have  incurred  a  double  risk  in  proceeding  to  Dunkirk. 
She  would  have  been  exposed  to  the  peril  of  being  seized  by 
a  French  cruiser  on  the  ground  of  her  Prussian  nationality, 
and  of  being  seized  by  a  Prussian  cruiser  on  the  ground  of  her 
trading  with  and  carrying  contraband  of  war  to  the  enemy. 
The  information  which  the  pilot  gave  bier  off  Dunkirk  w^as 
substantially  correct.  "War  had  in  fact  broken  out,  or  was  so 
imminent  as  to  render  Dunkirk  an  unsafe  port  for  a  Prussian 
vessel.  .  .  .  But  I  do  not  find  any  case  which  goes  the 
length  of  saying  that  where  a  supervening  moral  impossibility, 
arising  out  of  the  prohibition  imposed  by  a  law"  not  applicable, 
or  not  existing,  at  the  time  of  the  making  of  the  contract,  has 
prevented  its  fulfillment,  the  merchant  is  entitled  to  have  his 
goods  carried  by  the  ship  almost,  as  in  this  case,  the  whole 
length  of  the  voyage,  without  any  compensation  to  the  ship- 
owner. ...  I  find  no  authority  for  the  position  that  the 
15.  L.  R.  3  Adm.  394. 
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contract  is  dissolved  in  the  sense  of  rendering  null  all  that 
has  been  previously  done  under  it,  though  it  is  dissolved  as 
to  all  future  consequences.  .  .  .  This  may  be  the  doctrine 
of  the  common  law,  where  a  physical  unexpected  obstacle 
which  might  have  been  guarded  against  in  the  contract  pre- 
vents the  completion  of  it;  but  in  this  instance,  the  completion 
is  prevented  by  the  act  of  the  law  itself.  .  .  .  The  old  case 
of  Paradine  v.  Jane,i*^  and  others  founded  upon  the  principles 
therein  contained,  have  been  cited  to  me  as  authorities  for  the 
contention  that  the  Teutonia  was  guilty  of  a  breach  of  con- 
tract in  not  proceeding  to  Dunkirk,  even  in  the  circumstances 
which  I  have  stated.  The  propositions  of  law  in  Paradine  v. 
Jane  are  'where  the  law  creates  a  duty  or  charge,  and  the 
party  is  disabled  to  perform  it  without  any  default  in  him, 
and  hath  no  remedy  over,  there  the  law  will  excuse  him;  but 
when  the  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good  if  he  may,  not- 
withstanding any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract.'  But  assum- 
ing that  this  is  at  present  a  correct  exposition  of  the  law  of 
England  (though  the  last  proposition  is,  I  think,  not  in  har- 
mony with  the  jurisprudence  of  any  other  European  state),  it 
does  not  seem  to  me  to  affect  this  case.  Indeed,  it  has  not 
been  denied  that  if  the  contract  has  become  illegal  in  virtue 
of  a  law  subsequent  to  it,  the  non-execution  of  the  contract  is 
no  breach." 

Sec.  820.  (§  461.)  Same  subject — Rule  for  adjusting 
freight  pro  rata. — The  rule  for  adjusting  pro  rata  freight 
where  it  is  allowed,  adopted  by  Lord  Mansfield  in  Luke  v. 
Lyde,^'^  is  to  ascertain  how  much  of  the  voyage  has  been  per- 
formed when  the  disaster  happened  which  compelled  the  ves- 
sel to  seek  a  port.  In  The  United  Insurance  Co.  v.  Lenox,^^  it 
was  decided  that  the  true  measure  of  the  amount  was  to  be 
found  in  the  proportion  of  the  voyage  performed,  not  at  the 
place  where  the   accident  happened,  but   at  that  where  the 

16.  Aleyn,  26.  18.  1  Johns.  Cas.  377,  2  id.  443. 

17.  2  Burr.  882. 
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cargo  was  accepted  by  the  owners ;  and  this  has  been  generally 
approved  by  the  courts  of  this  country  as  the  more  correct  and 
equitable  rule.*^ 

Sec.  821.  (§462.)  Same  subject — The  application  of  the 
rule. — The  rule  thus  adopted  forbids  all  investigation  into  the 
questions  of  benefit  received  by  the  shipper  from  the  partial 
transportation,  and  of  the  expense  of  reshipment  from  the 
port  of  acceptance  to  destination,  and  divides  the  amount  due 
by  the  terms  of  the  original  contract  of  shipment,  in  the  pro- 
portion of  the  distance  performed  to  the  whole  distance  of 
the  voyage  as  originally  contemplated.  It  is  admitted  that  its 
strict  application  to  many  cases  would  occasion  injustice  to  the 
shipper,  as  where  the  ship  has  been  obliged  by  stress  of  weath- 
er to  depart  from  the  direct  course  of  the  voyage,  and  being 
wrecked,  the  expense  of  sending  the  goods  to  their  destination 
from  the  place  of  acceptance  is  much  greater  in  proportion 
to  the  distance  than  that  agreed  upon  for  the  entire  voyage. 
This  was  the  case  of  Coffin  v.  Storer,^"  in  which  it  was  said 
by  Parsons,  C.  J.,  that  "the  rule  adopted  in  Luke  v.  Lyde  is' 
manifestly  unjust,  for  it  is  in  that  case  admitted  that  the 
expense  of  freight  to  the  destined  port  from  the  port  where 
the  freighter  received  the  goods  was  as  great  as  from  the 
shipping  port,  so  that  he  received  no  benefit  from  the  propor- 
tion of  the  transportation  for  which  payment  was  demanded 
of  him."  But  while  these  objections  to  the  general  rule  are 
admitted  to  be  sometimes  well  taken,  it  is  said  to  commend 
itself  on  account  of  its  certainty  and  simplicity  of  application, 
and  will  be  followed,  except  perhaps  in  cases  in  which  it 
would  cause  palpable  and  serious  injustice. 

Sec.  822.  (§  463.)  Transshipment  of  goods  when  vessel 
delayed. — As  has  been  seen,  when  the  prosecution  of  the  voy- 
age has  become  impossible  in  the  vessel  with  which  it  was  be- 
gun, or  the  delay  occasioned  by  the  disaster  or  obstruction  is 

19.  3    Kent's    Com.     230;      The    Robinson  v.  Ins.  Co.,  2  Johns.  323. 
Propeller    Mohawk,    8    Wall,    loa;         20.  5  Mass.  252. 
Smyth    V.    Wright,    15    Barb.    51; 
68 
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likely  to  prove  disastrous  to  the  goodSj  it  is  the  duty  of  the 
carrier  to  forward  them  by  some  other  means  of  conveyance, 
when  it  can  be  procured.  In  such  a  case  of  necessity,  it  is 
evident  that  the  authority  of  the  carrier  is  not  limited  to  that 
which  appertains  to  his  rights  strictly  as  carrier,  but  grows 
out  of  the  agency  which  the  law,  from  the  necessity  of  the 
case,  imposes  upon  him;  and,  having  invested  him  with  such 
authority,  the  law  allows  the  employment  of  any  reasonable 
means  which  may  be  necessary  to  save  the  goods  and,  at  the 
same  time,  forward  them  to  their  destination.  He  may,  there- 
fore, in  such  an  emergency,  hire  another  carrier  to  convey 
them  to  their  destination,  at  any  price  which  it  may  be  neces- 
sary to  pay,  and  which,  considering  the  nature  of  the  goods 
and  other  circumstances,  he  may  consider  proper,  whether 
such  price  exceed  or  fall  short  of  the  amount  of  freight  due 
under  the  original  contract  between  the  parties,  and  the  freight 
for  the  carriage  of  the  goods  upon  such  renewed  voyage  be- 
comes a  charge  upon  them.  The  law  is  thus  stated  by  Chan- 
cellor Kent  in  Searle  i'.  Scovell,^!  upon  the  authority  of  both 
text-writers  and  cases  which  are  there  cited  by  him. 

Sec.  823.  (§  464.)  Same  subject — Payment  of  freight  in 
such  cases. — The  shipper,  in  the  event  the  freight  from  the 
port  of  necessity  shall  exceed  that  which  would  have  been  due 
under  the  original  contract^  will  be  bound  for  such  excess  to 
the  carrier  who  completes  the  transportation,  upon  the  ground 
that  the  contract  to  pay  it  was  made  on  his  behalf;  and  such 
carrier  will  have  a  lien  upon  the  goods  to  secure  its  payment. 
But  neither  the  shipper  nor  the  goods  will  be  bound  both  for 
the  freight  agreed  to  be  paid  to  the  original  carrier,  and  for 
that  to  which  the  substituted  carrier  has  become  entitled.22 

21.  4  Johns.  Ch.  R.  218.  22.  In  Matthews  v.  Gibbs,  3  El. 

Without  deciding  that  there  is  &  El.  282,  it  is  held  that  the  mas- 
an  obligation  to  transship,  the  ter  can  only  transfer  the  lien 
Supreme  Court  of  Canada  in  Owen  which  his  own  vessel  has  upon 
V.  Outerbridge,  26  S.  C.  R.  272,  de-  the  goods;  and  that  if  the  shipper 
cided  that  the  option  to  transship  has  already  paid  to  the  first  car- 
is  to  be  exercised,  if  exercised  at  rier  any  part  of  the  freight,  the 
all,  within  a  reasonable  time.  lien   of  the   substituted   carrier  is 
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The  freight  due  to  the  substituted  vessel,  if  less  than  that 
which  the  shipper  has  agreed  to  pay  for  the  entire  transport- 
ation, must  be  deducted  from  it,  and  the  balance  is  what  he 
will  owe  the  carrier  who  undertook  but  only  partially  per- 
formed it.  If  it  be  more,  the  latter  will  have  no  claim  to 
freight,  and  the  shipper  must  bear  the  loss  of  the  excess. ^^ 

Sec.  824.  (§  465.)  Same  subject — Difference  in  rates,  how 
adjusted. — The  leading  English  case  upon  this  case  is  that  of 
Shipton  v.  Thornton,24  in  which  the  facts  were  that  a  trans- 
shipment from  necessity  had  been  made  of  the  goods,  for  an 
amount  of  freight  less  than  that  stipulated  for  by  the  terms 
of  the  original  contract.  The  shippers  contended  that  they 
were  liable  to  the  carrier  who  had  first  undertaken  the  car- 
riage, and  had  been  compelled  to  complete  it  with  a  substituted 
vessel,  only  for  the  freight  to  the  port  of  transshipment,  they 
having  already  paid  to  the  substituted  carrier  his  ow^n  freight. 
But  it  was  held  to  have  been  the  right  of  the  master  to  tran- 
ship the  goods,  and  that,  as  he  had  fulfilled  his  undertaking  to 
carry  the  goods  to  destination,  he  had  earned  his  full  freight 
according  to  the  contract  of  shipment,  it  being  a  matter  of  in- 
difference to  the  owner  of  the  goods  whether  they  had  arrived 
by  one  vessel  or  another.  "One  question,  however,  has  been 
asked,"  continued  Lord  Denman,  who  delivered  the  judgment 
of  the  court,  "which  it  will  not  be  right  to  pass  over.  "What, 
it  has  been  said,  if  the  transshipment  can  only  be  effected  at 
a  higher  than  the  original  rate  of  freight?  ...  No  case 
of  the  sort,  that  we  are  aware  of,  has  occurred  in  this  country; 
nor  is  it  necessary  for  us  to  express  any  opinion  further  than 
as  it  bears  on  the  present  question.  It  may  well  be  that  the 
master's  right  to  transship  may  be  limited  to  those  cases  in 
which  the  voyage  may  be  completed  on  its  original  terms  as  to 

only    co-extensive    with    what    re-  r.    The    Ins.    Co.,    3    Johns.    321; 

mains  unpaid.  Clark    r.    The    Ins.    Co.,    2    Pick. 

23.  Hugg    V.    The    Mining,    etc.  104;      Crawford     v.     Williams,     1 

Co.,    :55    Md.    441;     Hugg    v.    The  Sneed,  205. 
Augusta    Ins.   Co.,     7     How.     .'iO.'S;         24.  9  A.  &  E.  314. 
Searle  v.  Scovell,  supra;  Griswold 
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freight,  so  as  to  occasion  no  further  charge  to  the  freighter; 
and  that  where  the  freight  cannot  be  procured  at  that  rate, 
another  but  familiar  principle  will  be  introduced,  that  of 
agency  for  the  merchant.  For  it  must  never  be  forgotten 
that  the  master  acts  in  a  double  capacity ;  as  agent  of  the  owner 
as  to  the  ship  and  freight,  and  agent  of  the  merchant  as  to 
the  goods.  These  interests  may  sometimes  conflict  with  each 
other;  and  from  that  circumstance  may  have  arisen  the  diffi- 
culty of  defining  the  master's  duty  under  all  circumstances, 
in  any  but  very  general  terms.  The  case  now  put  supposes 
an  inability  to  complete  the  contract  on  its  original  terms  in 
another  bottom,  and^  therefore,  the  owner's  rigJit  to  transship 
will  be  at  an  end;  but  still,  all  circumstances  considered,  it 
may  be  greatly  for  the  benefit  of  the  freighter  that  the  goods 
should  be  forwarded  to  their  destination,  even  at  an  increased 
rate  of  freight ;  and  if  so,  it  will  be  the  duty  of  the  master  as 
his  agent  to  do  so.  In  such  a  case,  the  freighter  will  be  bound 
by  the  act  of  his  agent,  and,  of  course,  be  liable  for  the  in- 
creased freight.  The  rule  will  be  the  same  whether  the  trans- 
shipment be  made  by  the  ship-owner  or  the  master;  and  in 
applying  it  circumstances  make  it  necessary,  on  the  one  hand, 
to  repose  a  large  discretion  in  the  master  or  owner,  while  the 
same  circumstances  require  that  the  exercise  of  that  large  dis- 
cretion should  be  very  narrowly  watched.  "^^ 

Sec.  825.  (§  466.)  Same  subject — Power  of  master  as 
agent. — The  master  may,  however,  act  as  the  agent  of  the  own- 
ers of  his  own  ship  in  making  the  transshipment ;  and  when  he 

25.  The    law    upon   this   subject  is  payable  if,  by  the  default  of  the 

i^  thus  summed  up  by  Dr.  Lush-  owner  of  the  cargo,  the  master  is 

ington,    in    his    judgment    in    the,  prevented     from     forwarding    the 

case  of  The  Soblomsten    (L.  R.   1  cargo  from  the   intermediate  port 

Adm.  293) :  to   its  destination. 

"First,  that  upon  the  vessel  be-  "Third,  that  no  freight  is  pay- 
coming  disabled  at  an  intermedi-  able,  if  the  owner  of  the  cargo, 
ate  port,  the  master  is  allowed  a  against  his  will,  is  compelled  to 
reasonable  time  within  which  to  take  the  cargo  at  an  intermediate 
reship  or  transship  so  as  to  earn  port, 
his  freight.  "Fourth,  that  to  justify  a  claim 

"Second,  that  the  whole  freight  for  pro  rata  freight,  there  must  be 


§82G.J  RIGHT   TO    COMPENSATION.  917 

has  employed  another  vessel  at  a  less  rate  than  that  which  the 
shipper  has  agreed  to  pay,  so  that  a  profit  will  be  made  by  the 
transshipment,  it  will  be  presumed  that  he  has  made  the  eon- 
tract  in  the  interest  and  as  the  agent  of  the  owners  of  his 
ship,  and  not  as  the  agent  of  the  owners  of  the  cargo,  and  any 
saving  which  may  be  thus  made  will  inure  to  the  benefit  of  the 
former.26  g^t  the  master  cannot,  as  the  agent  of  the  owners 
of  his  vessel,  bmd  them  by  his  contract  with  the  substituted 
carrier  to  pay  more  freight  than  was  agreed  upon  in  the 
original  contract  of  shipment.^^  Thus  the  carrier  may  make 
a  profit  by  a  transshipment,  while  the  shipper,  being  bound  to 
pay  at  least  the  amount  fixed  by  the  original  contract  upon 
the  arrival  of  his  goods,  and  more  in  case  the  transshipment  is 
made  at  a  higher  rate,  can  never  be  the  gainer  and  may  be  a 
loser.  This  power  of  the  master  is  therefore  liable  to  great 
abuse;  but,  as  said  in  Searle  v.  Scovell,^^  "the  opportunity  of 
abuse  exists  equally  in  cases  of  acknowledged  power,  and 
cannot  impeach  the  soundness  or  utility  of  the  general  prin- 
ciple." The  power  to  bind  the  owner  of  the  goods  to  an  in- 
creased freight  should,  therefore,  be  admitted  only  in  a  case 
of  clear  necessity;  and  if  it  appear  that  the  master  of  the 
vessel  could  by  the  expenditure  of  a  small  sum  for  repairs 
have  brought  the  goods  safely  to  their  destination,  he  and  the 
owners  of  his  ship  will  be  held  liable  to  the  shipper  for  not 
having  done  so,  when  the  latter  has  been  compelled  to  pay  for 
the  renewed  voyage  in  excess  of  his  contract.^^ 

Sec.  826.  (§  467.)  No  freight  recoverable  when  ship  cap- 
tured by  the  public  enemy. — If  the  vessel  be  captured  by  the 
public  enemy  no  freight  will  be  recoverable  by  the  carrier;  the 
rule  being  in  such  cases  that  the  carrier  loses  his  ship  and 
freight,  and  the  shipper  his  goods.^^     But  if  the  ship  be  re- 

a    voluntary    acceptance     of     the  Co.,     35    Md.     414;     Matthews     v. 
goods  by  their  owner  at  an  inter-  Gibbs,  3  El.   &  El.  282. 
mediate  port  in  such  a  mode  as  to  27.  Lemont  t'.  Lord,  52  Me.  365. 
raise    a    fair    inference    that    the  28.  4  John.  Ch.  21S. 
further  carriage  of  the  goods  waa  29.  Wilson  v.  The  Bank  of  Vie- 
Intentionally  dispensed  with."  tcria,   L.  R.   2  Q.   B.   203. 

26.  Hugg    V.    The    Mining,    etc.  30.  Tirrell  v.  Gage,  4  Allen,  245; 
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captured  and  the  goods  be  afterwards  carried  to  their  des- 
tination the  same  rule  will,  of  course,  apply  as  in  cases  of  the 
completion  of  the  carriage  after  detention  by  an  embargo  or 
a  physical  obstruction  to  its  prosecution;  and  upon  the  deliv- 
ery of  the  goods  the  carrier  will  be  entitled  to  his  full  freight, 
as  though  there  had  been  no  interruption  of  the  voyage.^^ 

Sec.  827.     (§  468.)     Right  to  freight  where  the  goods  are 
carried  contrary  to  the  wishes  or  directions  of  the  owner. — 

When  it  is  said  that  the  owner  of  the  property  becomes  liable 
for  the  price  of  the  carriage,  it  is  to  be  understood  that  he  was 
either  the  bailor  or  that  the  property  was  intrusted  to  the  car- 
rier for  transportation  by  his  direction  or  authority.  If,  how- 
ever, it  be  in  the  possession  of  another,  whether  rightfully  or 
wrongfully,  who  sends  it  contrary  to  the  wishes  and  without 
the  authority  of  the  true  owner,  who  afterwards  reclaims  it 
from  the  carrier,  the  question  may  arise  whether  such  owner 
can  be  held  liable  personally  for  the  carrier's  charges.  As  the 
owner,  under  these  circumstances,  would  be  no  party  to  the 
contract,  there  could  be  no  recovery  against  him  upon  that 
ground ;  nor  could  it  be  urged  by  the  carrier  that  the  compul- 
sion under  which  the  law  puts  him  to  receive  and  carry  the 
goods  of  all  who  applied,  without  the  right  to  require  evidence 
of  ownership,  created  any  obligation  to  pay  for  a  service 
which  the  owner  was  in  no  wise  instrumental  in  imposing  upon 
him;  nor  could  any  liability  on  the  part  of  the  owner,  or  re- 
sponsibility to  him  on  the  part  of  the  carrier,  grow  out  of  the 
wrongful  and  unauthorized  bailment,  without  a  subsequent 
adoption  or  ratification  of  the  act  of  the  wrongdoer.  The  car- 
rier would  therefore  stand  upon  the  same  footing  as  any  other 
person  who  might  be  found  in  the  wrongful  possession  of  the 
property,  and  could  recover  no  compensation  from  the  owner 
for  any  service  he  might  have  performed  in  respect  to  the 
property,  no  matter  in  how  good  faith  he  might  have  accepted 
it,  and  even  though  he  may  have  added  to  its  value  or  car- 

Beale  v.   Thompson,   3    Bos.   &   P.        31.  Mumford    v.    The    Irisurarice 

405;  The  Race  Horse,  3  Rob.  Adm.    Co.,  5  Johns.  262. 

101. 
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ried  it  to  the  destination  at  which  the  owner  really  preferred 
to  have  it.  And  upon  demand  of  the  true  owner,  and  a  refusal 
to  surrender  it  to  him,  the  carrier  would  be  liable  to  an  action 
for  a  conversion,  and  to  damages  for  the  enhanced  value,^^ 
unless  he  could  claim  the  right  to  deduct  his  charges  upon 
the  ground  of  a  lien  upon  the  property  for  his  compensation.^^ 
So  if  he  carry  the  goods  against  the  express  orders  of  the 
owner,  it  is  a  gratuitous  act  on  his  part,  for  which  he  will  be 
entitled  to  recover  no  compensation.^^  Thus,  where  goods 
marked  for  transportation  over  a  particular  line  are  sent  for- 
ward by  a  preceding  carrier  over  a  different  line,  the  latter 
cannot  recover  for  freight  or  maintain  a  lien  therefor,  the 
marks  being  evidence  of  the  shipper's  intention."^ 

Sec.  828.  (§  469.)  Carrier  cannot  sue  for  freight  until  the 
goods  are  delivered. — The  carrier  mtiy,  as  has  been  stated,  de- 
maud  payment  of  his  freight  before  the  carriage  of  the  goods 
is  undertaken ;  but  if  he  fail  to  do  so,  and  accept  them  without 
requiring  prepayment,  he  cannot  commence  an  action  to  re- 
cover it  until  he  has  delivered  the  goodsj  or  has  offered  to  do 
so.  Delivery  is  an  essential  part  of  his  contract,  and  it  would 
be  unjust  to  compel  payment  of  the  price  of  the  carriage  un- 
til it  has  been  fully  performed.  Otherwise,  the  carrier  might 
recover  for  an  uncompleted  service  while  still  continuing  to 
hold  possession  of  the  goods.^^  But  he  will  be  entitled  to  his 
freight  as  soon  as  he  has  delivered  the  goods  in  the  manner 
permissible  for  carriers  engaged  in  his  mode  of  carriage;  and 
neither  a  delivery,  nor  a  tender  to  the  consignee  in  person, 
will  be  required,  where  the  law  treats  the  carriage  as  com- 

32.  Brown  v.  Sax,  7  Cow.  95;  36.  Mashiter  v.  Buller,  1  Camp. 
Silsbury  v.  McCoon,  3  Comstock,  84;  Andrew  v.  Moorehouse,  5 
379;  Benjamin  v.  Benjamin,  15  Taunt.  435;  Lane  v.  Penniman,  4 
Conn.  347.  (But  see  Silsbury  v.  Mass.  91;  Certain  Logs  of  Mahog- 
McCoon,  6  Hill,  425,  4  Denio,  332.)  any,    2    Sumn.     589;     Brittan     r. 

33.  Martin  v.  Porter,  5  M.  &  W.  Barnaby,  21  How.  527;  Gibson  v. 
351.  Sturge,    10    Exch.    622;     Clark    v. 

34.  Schureman  v.  Withers,  An-  Masters,  1  Bosw.  177;  Railroad 
thon's  N.  P.  166.  Co.   V.  Diether,    10   Ind.   App.   206, 

35.  Bird  f.  Railroad  Co.,  72  Ga.  37  N.  E.  Rep.  39,  1069,  53  Am.  St. 
655.  Rep.  385,  citing  Hutch,  on  Cam 
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plete  without  an  actual  delivery  into  the  possession  of  such 
consignee.  It  has  accordingly  been  held  that  a  carrier  by 
water  becomes  entitled  to  his  freight  when  the  delivery  of  the 
goods  is  made  upon  the  wharf,  and  notice  is  given  to  the  con- 
signee, whether  he  accepts  them  or  not.  If  he  refuses  them, 
it  will  be  the  duty  of  the  carrier  to  store  them  for  the  owner; 
but  having  done  all  that  he  was  required  to  do  by  his  contract, 
by  landing  the  goods  and  giving  the  notice,  his  right  to  the 
freight  becomes  complete.^'^ 

Where  the  initial  carrier  has  received  the  amount  of  his 
charges  from  the  connecting  and  final  carrier,  the  right  to  re- 
cover freight  is  assigned  to  the  latter  by  operation  of  law, 
and  an  action  therefor  will  not  lie  in  the  name  of  the  initial 
carrier.^s 

Sec.  829.     (§  470.)     When  delivery  deemed  complete. — And 

so  if  the  whole  duty  of  the  carrier  is  only  to  carry  safely  to 
destination,  and  there  deposit  the  goods  in  its  warehouse  with- 
out notice  to  the  consignee,  the  freight  will  become  due  as  soon 
as  such  deposit  is  made,  and  the  carrier  may,  no  doubt,  sue 
the  consignee  or  owner  of  the  goods  before  he  has  taken  pos- 
session of  them.  But  if  the  carrier  is  required  to  hold  them 
a  reasonable  length  of  time  for  the  consignee,  or  is  required 
to  give  him  notice  of  their  arrival,  no  suit  could  be  brought 
for  a  personal  recovery  of  the  freight  until  such  reasonable 
time  had  elapsed  or  such  notice  was  given,  and  reasonable  op- 
portunity, after  such  notice,  to  come  or  send  for  the  goods. 
Until  such  opportunity  or  time  is  given,  as  has  been  stated,^* 
the  carrier  continues  in  the  custody  of  the  goods  as  carrier, 
and  a  claim  of  the  freight,  or  its  recovery,  would  be  incon- 
sistent with  such  custody.  But  when  the  time  and  opportunity 
to  take  the  goods  have  been  given,  the  relation  of  carrier 
ceases,  and  that  of  warehouseman  begins;  and  having  done 

37.  The  Eddy,   5  Wall.   481.  in  a  proper  manner.    The  Ravens- 
No  notice  is  necessary  when  the  dale,  75  Fed.  408,  410,  413. 

consignee  has  actual  knowledge  of  38.  Railroad  Co.  v.  Hall,  69  111. 

the   arrival   of   the   ship,   and   the  App.  497;  Railroad  Co.  v.  Carlock, 

carrier's   right  to   freight   will   bo  G9  111.  App.  498. 

complete  when  he  lands  the  goods  39.  Ante.  §§  689,  708. 
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all  that  the  law  required  of  him  as  carrier,  the  right  to 
his  compensation  as  such  becomes  perfect. 

Sec.  830.  (§  471.)  When  the  shipper  may  recover  freight 
paid  in  advance. — If  the  freight  be  paid  in  advance,  and  the 
goods  be  not  carried,  there  is  a  failure  of  the  consideration, 
and  the  money  may  be  recovered  by  the  shipper,-**^  unless  it 
be  otherwise  agreed  between  the  parties,  or  the  failure  to 
carry  be  attributable  to  the  fault  of  the  party  who  owns  or 
controls  them.  But  if  the  carriage  has  been  partly  effected, 
and  the  circumstances  be  such  that  the  carrier  is  entitled  to 
an  apportionment  of  the  freight,  he  would  be  compelled  to 
refund  only  such  a  proportion  of  the  money  as  he  had  not 
earned. 

Sec.  831.     (§  472.)     Parties  may  agree  for  prepayment. — It 

is,  however,  competent  for  the  parties  to  agree  that  the  freight 
shall  be  due  before  the  completion  of  the  carriage,  or  that  the 
money  thus  paid  in  advance  shall,  in  any  event,  belong  to  the 
carrier,  and  a  number  of  instances  are  reported  in  which  such 
was  the  agreement.^i  And  the  money  may  not  be  paid  strictly 
in  the  character  of  freight.  ''There  is  no  doubt  but  that  a 
man  may  agree  to  pay  money  on  the  delivery  of  the  goods  on 
board  the  ship,  call  it  what  you  will.  "^^    _^3^t  such  a  stipula- 

40.  Benner    v.    The    Ins.    Co.,    G  questiou;    nor   is   parol   testimony 

Allen,  222;   Chase  v.  The  Ins.  Co.,  admissible  to  vary  a  complete  bill 

9    id.   311;    Pittman   v.    Hooper,    3  of    lading,    which     in     connection 

Sumn.  50;   Watson  v.  Duykinck,  3  with   this   firmly   established    rule 

Johns.  335;   The  Kimball,  3  Wall,  of  law,  requires  the  repayment  of 

37;    The   Bird    of    Paradise,    5    id.  the   freight    paid    in   advance   and 

545;    Lawson    v.    Worms,     6     Cal.  not  earned.     De  Sola  v.   Pomares, 

365;     Griggs    r.    Austin,    3    Pick.  119  Fed.  373. 

20;  Phelps  v.  Williamson,  5  Sand.        41.  De  Silvale  v.  Kendall,   4  M. 

57S;    Brown    v.    Harris,     2     Gray,  &   S.   37;    Jackson  v.   Isaacs,   3   H. 

359;    The    Schooner    Arthur    B,    1  &   N.  405;    Hicks   v.   Shield,   7   El. 

Alaska,  403.  &   B.    633;    Kinsman   v.   The    Ins. 

A  local  custom  that  freight  pre-  Co.,    5    Bosw.     460;     Mashlter     v. 

paid  is  in  no  event  to  be  returned  Buller,   supra. 
in  case  of  loss  of  the  vessel  on  the        42.  Per  Gibbs,  C.  J.,  in  Andrew 

voyage,  even  if  proved,  would  not  v.    Moorhouse,    5    Taunt.    435.      On 

operate   to   overcome  such   a   well  right    to    freight     made     payable 

settled  rule  of  law  as  the  one  in  after  final  sailing  from  last  port, 
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tion  should  be  expressed  in  terms  so  clear  and  unambiguous 
as  to  leave  no  doubt  that  such  was  the  intention. 

Sec.  832.  (§  473.)  Consignee  liable  for  detention  of  the 
carrier  by  water — Demurrage. — It  being  the  duty  of  the  con- 
signee to  be  in  readiness  to  receive  the  goods,  he  will  be  liable 
to  the  carrier  by  water  for  compensation  for  any  detention 
which  may  be  caused  by  his  fault  in  not  promptly  accepting 
them  after  he  has  notice  that  the  carrier  is  prepared  to  deliver 
them.  When  a  stipulation  is  made  upon  the  subject  in  the 
contract  of  affreightment,  as  is  frequently  done  where  the  car- 
riage is  by  water,  the  compensation  for  the  delay  to  which  the 
carrier  becomes  entitled  under  the  agreement  is  called  demur- 
rage. Strictly  speaking,  this  is  the  only  meaning  of  demur- 
rage, but  the  word  is  also  often  used  to  denote  those  damages 
which  may  become  due  when  the  vessel  is  detained  beyond 
the  agreed  number  of  demurrage  days  or  beyond  a  reasonable 
time  for  loading  or  unloading  when  the  charter  party  or  bill 
of  lading  does  not  stipulate  for  days  on  demurrage. 

The  measure  of  damages  in  the  case  of  improper  detention 
of  a  vessel  is  not  fixed  and  certain,  but  the  damages  to  be  al- 
lowed are  dependent  upon  the  circumstances.  If  the  vessel 
is  not  employed,  and  no  hire  is  to  be  obtained,  no  damages 
are  sustained.  If  the  vessel  is  under  contract,  or  can  obtain 
employment,  the  net  earnings  may  furnish  the  rule.  Where, 
however,  the  vessel  is  detained  with  full  crew  and  cargo  on 
board,  all  expenses  going  on,  the  earnings  furnish  decided  as- 
sistance in  determining  the  damages.^^  In  those  cases,  of 
course,  where  demurrage  days  are  provided  for  and  a  rate  of 
demurrage  agreed  on,  that  rate  is  prima  facie  the  standard  by 
which  the  ship-owner's  loss  can  be  measured,  but  either  party 
may  show  that  it  is  not  the  correct  standard,  and  that  another 
one  is  right  and  just  under  the  circumstances  of  the  partciular 
case.** 

see  Price  v.  Livingston,  9  Q.  B.  122  Fed.  218,  58  C.  C.  A.  664; 
Div.  679;  Garston  Co.  v.  Hickie,  Huron  Barge  Co.  v.  Turney,  79 
15   id.  580.  Fed.  109;   s.  c.  71  Fed.  972. 

43.  Keyser   &   Co.    v.    Jurvelins,        44.  Mooi-som    v.    Bell,    2    Camp. 

616. 
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A  prior  agreement  between  the  shipper  and  vessel  owner  as 
to  the  rate  of  demurrage  will  not  be  changed  by  the  delivery 
of  a  form  of  bill  of  lading  stipulating  for  a  different  rate,  such 
form  having  been  used  by  mistake  and  without  intention  to 
change  the  original  agreement.*'^  And  if  a  stipulated  sum  is 
agreed  on  as  demurrage  for  each  day's  delay  in  delivering  car- 
go to  a  vessel,  but  the  charter  party  is  silent  as  to  delay  in 
loading,  the  rate  of  demurrage  stipulated  for  in  the  case  of 
delivery  will  furnish  prima  facie  evidence  of  the  loss  oc- 
casioned by  an  unexcused  delay  of  the  charterer  in  loading.^® 

Sec.  833,  Same  subject — Effect  of  charterer's  stipulation 
to  load  or  unload  within  a  fixed  time. — It  is  universally  held 
that  a  stipulation  in  a  contract  prescribing  a  time  within  which 
an  act  or  thing  is  to  be  done  or  performed  by  one  of  the  parties 
thereto,  made  in  unqualified  terms  (time  being  of  its  essence) 
is  absolute  in  its  obligation  and  cannot  be  excused  or  avoided 
by  the  party  bound  by  reason  of  any  obstacle  or  impediment 
to  its  performance,  no  matter  how  far  beyond  the  control  of 
such  party  the  existence  of  such  obstacle  or  impediment  may 
be.  If  a  charterer  binds  himself  absolutely  to  load  or  unload 
within  a  certain  time,  he  takes  the  risk  of  all  unforeseen  cir- 
cumstances. He  tbears  the  risk  of  delay  arising  from  the 
crowded  state  of  the  place  at  which  the  ship  is  to  load  or  dis- 
charge, or  bad  weather  preventing  access  to  the  vessel.  And 
it  is  immaterial  that  the  ship-owner,  also,  is  prevented  from 
doing  his  part  of  the  work  within  the  agreed  time,  unless  he 
is  in  fault.'* '^ 

45.  Burns  v.  Burns,  125  Fed.  McChesney,  70  N.  Y.  Supp.  195, 
432;  affirmed,  131  Fed.  238,  65  C.  CO  App.  Div.  590;  Pregenzer  v. 
C.  A.  224.  Burleigh,    26    N.    Y.    Supp.    35,    6 

46.  Baldwin  v.  Timber  Co.,  65  Misc.  140;  Booye  v.  A  Cargo  of 
Hun.  625,  20  N.  Y.   Supp.  496.  Dry  Boards,  42  Fed.  335;  Actiesel- 

47.  Hagar  v.  Elmslie,  107  Fed.  kabet  Barford  v.  Lumber  Co.,  125 
511,  46  C.  C.  A.  446,  affirming  Fed.  137;  Midland  Nav.  Co.  v. 
Elmslie  v.  Hagar,  lOl  Fed.  840;  Elevator  Co.,  6  Ont.  L.  R.  432; 
Empire  Transp.  Co.  v.  Coal  &  Iron  Maclay  v.  Spillers  &  Baker,  6 
Co.,  77  Fed.  919,  40  U.  S.  App.  157,  Com'l  Cas.  217. 

23  C.  C.  A.  564,  35  L.  R.  A.  623,        Where  there  is  an  absolute  c'on- 
affirming   70   Fed.   268;    Gabler  v.    tract  of  the  charterer  to  pay  de- 
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But  if,  by  the  terms  of  the  charter  party,  it  is  only  for  ' '  de- 
tention by  default  of"  the  charterers  or  their  agent  that  they 
agree  to  pay  the  amount  of  demurrage  specified  in  the  charter, 
a  detention  which  is  caused,  not  by  any  act  of  the  ship-owners 
or  of  the  charterers,  but  wholly  by  the  actual  firing  of  guns 
from  an  enemy's  ship  of  war  upon  the  forts  in  the  harbor, 
directly  afi'ecting  the  vessel  and  making  the  discharge  danger- 
ous and  impossible,  cannot  be  considered  as  caused  by  "de- 
fault" of  the  charterers.^^ 

Clauses  in  a  bill  of  lading  providing  for  special  demurrage 
in  exceptional  cases  should  be  strictly  construed,  and  being 
in  the  nature  of  a  penalty  ought  not  to  be  imposed  unless  the 
case  comes  clearly  within  the  purpose  which  those  clauses  were 
intended  to  accomplish.'*^ 


murrage  for  delay  and  detention 
of  the  ship  during  unloading,  a 
strike  of  the  dock  laborers  not 
caused  by  unreasonable  conduct  of 
the  shipowners  or  those  for  whom 
they  are  responsible  will  not  re- 
lieve the  charterer  from  unload- 
ing within  the  designated  number 
of  lay  days.  Budgett  &  Co.  v. 
Binnington  &  Co.,  25  Q.  B.  D.  320, 
(1891)    1  Q.  B.  35,  60  L.  J.  Q.  B.  1. 

Where  a  cargo  is  to  be  delivered 
within  reach  of  the  ship's  tackle, 
the  charterers  are  not  exempted 
from  demurrage  by  a  breakdown 
of  one  of  the  lighters.  James  v. 
Brophy,  71  Fed.  310,  18  C.  C.  A. 
49,    33    U.    S.    App.    330. 

A  stipulation  for  definite  lay 
days  makes  the  charterer  re- 
sponsible for  delay  caused  by  a 
fire  at  the  dock  vhich  destroys 
the  machinery  depended  on  for 
loading.  Huron  Barge  Co.  v. 
Turney,  71  Fed.  972;  s.  c.  79  Fed. 
109. 

A  delay  caused  by  the  vessel 
waiting  her  turn  to  be  berthed  is 
not  "a  cause  or  accident   beyond 


the  control  of  the  consignees" 
within  the  meaning  of  the  clause 
in  a  charter  party  exempting  the 
charterer  from  liability  for  de- 
murrage in  such  a  case,  where  the 
charter  party  also  provides  that 
the  vessel  is  to  be  discharged  at 
a  fixed  rate  after  she  is  ready  to 
unload,  whether  in  berth  or  not. 
Steamship  Co.  v.  2,000  Tons  of  Coal, 
124  Fed.  937;  affirmed  in  Niver 
Coal    Co.    V.    Cheronea    S.    S.    Co., 

C.    C.    A.    142    Fed.    402. 

(This  case  also  held  that  a  strike 
was  not  the  proximate  cause  of 
the  delay  within  the  meaning  of 
an  exception  against  "strikes.") 

48.  Crossman  v.  Burrill,  179  U. 
S.  100,  21  Sup.  Ct.  R.  38,  45  L. 
Ed.  106,  reversing  Burrill  v. 
Crossman,  91  Fed.  543,  33  C.  C.  A. 
663  and  65  Fed.  104;  Burrill  v. 
Crossman,  130  Fed.  763,  65  C.  C. 
A.  189,  reversing  124  Fed.  838  and 
111   Fed.  192. 

49.  Continental  Coal  Co.  v. 
Bowne,  115  Fed.  945,  53  C.  C.  A. 
427. 
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Sec.  834.  Same  subject — When  delay  is  caused  by  default 
of  the  ship-owner. — Even  though  the  time  for  the  work  is  def- 
initely fixed,  a  charterer  or  consignee  is  not  liable  for  delay 
caused  by  the  default  of  the  ship-owner.  Thus  where  a  delay 
is  caused  through  no  failure  of  the  consignee  to  provide  suf- 
ficient carts,  but  by  the  cargo  being  delivered  from  one  only 
of  the  two  hatches  of  a  ship,  and  not  from  both  hatches,  the 
ship  is  not  entitled  to  demurrage.^"  So  if  the  ship-owner  re- 
fuses or  neglects  to  hire  a  sufficient  number  of  men  to  do  that 
part  of  the  work,  devolving  upon  him,  within  the  stipulated 
time,  the  ship  cannot  claim  demurrage  for  consequent  delay 
beyond  the  stipulated  time.^^  And  where  the  stevedoring  in 
discharging  a  vessel  is  done  by  an  employe  of  the  ship's 
agent,  the  charterer  is  not  responsible  for  his  delays.^ 2 

Sec.  835.  Same  subject — When  delay  is  caused  by  observ- 
ance of  stipulation  inserted  for  ship-owner's  benefit. — If  delay 
is  caused  through  the  strict  observance  of  a  stipulation  in- 
serted in  the  charter  party  or  bill  of  lading  entirely  for  the 
ship-owner's  benefit,  the  ship  cannot  claim  demurrage.  Thus 
when  a  ship-owner  stipulates  that  his  vessel  shall  be  loaded 
only  when  she  can  be  kept  afloat,  and  from  the  nature  of  the 
harbor  this  can  be  done  only  when  certain  high  tides  occur, 
time  lost,  after  the  arrival  of  the  ship,  in  waiting  for  the  nec- 
essary tides  and  depth  of  water  must  be  lost  to  the  ship- 
owner.^3 

Sec.  836.  Same  subject — Delays  due  to  customs  oflBcers. — 
In  general,  it  is  the  duty  of  the  consignee  to  procure  a  permit 
for  the  discharge  of  the  cargo  from  customs  officers,  and  it 
does  not  follow  that  he  is  excused  in  all  cases  because  one  cus- 
toms officer  omits  to  deliver  the  permit  to  another.  But  where 
a  delay  is  caused  by  the  carelessness  of  a  customs  officer  in 
mislaying  the  permit,  and  the  permit  is  secured  by  the  char- 

50.  Ewan  v.  Tredegar  Co.,  88  Michigan,  68  C.  C.  A.  372,  135 
Fed.  TO.-].  Fed.  734. 

51.  Hansen  v.  Donaldson,  1  53.  Carlton  Steamship  Co.  v. 
Sess.  Cas.    (4th)    1066.  Castle  Mail  Packets  Co.,  Limited, 

52.  2,000    Tons    of  Coal  ex  The  L.  R.   (1898)   App.  Cas.  486,  67  L, 
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terer  very  soon  after  the  discharge  has  been  stopped  for  want 
of  it,  the  charterer  is  not  liable  for  such  delay .^^ 

Sec.  837.  Same  subject — What  are  counted  as  lay  days — 
'•Days"— "Working  Days"— "Weather  Working  Days."— If 
the  word  "days"  alone  is  used  with  reference  to  lay  days  or 
days  for  loading  a  ship,  all  the  running  or  successive  days  are 
counted,  including  Sundays  and  holidays.^^  When  Sundays 
only  are  excepted  from  running  days,  the  charterers  are  not 
exempt  from  demurrage  for  holidays  and  days  on  which  la- 
borers will  not  work.^'' 

The  term  "working  days"  means,  in  maritime  affairs,  run- 
ning or  calendar  days  on  which  the  law  permits  work  to  be 
done.  It  excludes  Sundays  and  legal  holidays,  but  not  stormy 
days.  It  does  not  include  time  taken  off  by  the  baymen  in 
attending  the  funeral  of  one  of  their  number,  or  the  cessation 
of  work  on  Good  Friday.^" 

If  the  parties  wish  further  to  except  days  when  the  weather 
permits  work,  they  use  the  expression  "weather  working 
days,"  or  "with  customary  dispatch"  or  some  other  expression 

J.  Q.  B.  795,  affirming  (1897)  2  Q.     where   there    is   no   evidence   that 

B.  485,  66  L.  J.  Q.  B.  819.  the    stevedores    refused    to    work 

54.  2,000  Tons  of  Coal  ex  The  because  of 'the  state  law  on  that 
Michigan,  68  C.  C.  A.  372,  135  subject  and  a  custom  of  the  port  to 
Fed.   734.  that   effect   is   not   proved   by  the 

55.  Hughes  v.  Hoskins  Lumber  proper  quantity  and  quality  of 
Co.,  136  Fed.  435;  Baldwin  v.  evidence.  Steamshipping  Co.  v. 
Sullivan  Timber  Co.,  65  Hun,  625,  Hagar,  124  Fed.  460;  Uren  v.  Ha- 
20  N.  Y.  Supp.  496,  gar,  95  Fed.  493. 

Days    on    which    those    loading  56.  James    v.     Brophy,    71    Fed. 

the  vessel   refused  to  work  owing  310,  18  C.  C.  A.  49,  33  U.  S.  App. 

to  storms,  and  days  when  the  la-  330. 

bor   organizations   withdrew  their  57.  Hughes   v.   Hoskins   Lumber 

members  to  attend  a  funeral  and  Co.,    136    Fed.     435;     Sorensen    v. 

for  the  celebration  of  Labor  Day,  Keyser,    52   Fed,    163,   2   C,   C,  A. 

should   not  be  excepted   from   the  650,   2   U.    S.    App.    297,   reversing 

days  allowed  for  loading.     Hager-  48   Fed.   117;    s.   c.   51   Fed.   30,  2 

man   v.   Norton,    105   Fed.    996,   46  C.   C.  A.   92;    Wood  v.  Keyser,  84 

C.  C.  A.  1.  Fed.     688;      affirmed    in    87    Fed. 
Half  holidays  not  made   obliga-  1007,   59  U.  S.  App.  202,  31  C.  C. 

tcry  by  statute  are  not  to  be  ex-     A.   358, 
eluded    in    computing    demurrage 
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which  clearly  indicates  their  intention  to  recognize  that  days 
of  inclemency  from  winds  and  storms  are  also  excepted.^^ 

Sec.  838.  Same  subject — Parts  of  days. — If  a  vessel  com- 
mences to  load  or  discharge  in  the  middle  of  the  day,  a  day's 
time  Is  generally  computed  at  the  end  of  that  day  and  not  at 
the  expiration  of  twenty-four  hours  from  the  time  of  com- 
mencement.^^ But  if  from  all  the  terms  of  the  charter  party 
or  bill  of  lading  the  true  construction  seems  to  be  that  frac- 
tions of  a  day  are  to  be  taken  into  account,  that  construction 
will  be  enforced  and  demurrage  will  begin  to  run  on  the 
expiration  of  the  fraction  of  a  day.*^*^ 

When  the  agreement  is  for  "weather  ^vorking  days,"  and  a 
part  only  of  a  weather-working  day  is  in  fact  used  by  the 
charterers  on  account  of  the  weather,  the  question  often  arises 
whether  that  part  is  to  be  counted  against  them  as  a  whole  day 
or  as  part  of  a  day,  or  whether  it  is  to  be  excluded  from  the 
calculation  altogether.  "The  most  equitable  view^  is  to  charge 
half  a  day  against  the  charterers  where  substantial  work  ia 
done,  though  not  amounting  to  half  a  day^  and  to  charge  a 
full  day  where  substantially  a  full  day's  work,  though  not 
amounting  to  twelve  hours,  is  done;  no  smaller  fraction  than 
half  a  day  should,  however,  be  taken  into  consideration,  and 
if  the  time  worked  is  quite  insignificant,  it  should  not  be 
charged  at  all."«i 

Sec.  839.  Same  subject — Agreements  for  "quick  dispatch," 
"customary  quick  dispatch"  and  "customary  dispatch." — An 
agreement  for  "quick  dispatch"  is,  in  effect,  an  agreement 
for  a  fixed  time  in  loading  or  discharging  and  over-rides  any 
customary  mode  of  doing  the  work."'-     Under  such  an  agree- 

58.  The  India,  49  Fed.  76.  1  C.  v.  Lamport  &  Holt,  (1897)  1  Q.  B. 
C.  A.  174,  2  U.  S.  App.  83;  Hughes     570,  66  L.  J.   Q.   B.  382. 

r.  Hoskins  Lumber  Co.,  13G   Fed.        In   Weir   v.   Northwestern  Com- 

435.  mercial    Co.,    134    Fed.     991,     the 

59.  The  Katy,   (1895)   P.  56.  court  held  that  under  the  circum- 

60.  Yeoman  r.  The  King,  (1904)  stances  of  that  case,  24  hours  con- 
2  K.  B.  429,  73  L.  J.  K.  B.  904.  stituted  a  "weather  working"  day 

61.  Branckelow     Steamship     Co.  at  Nome,  Alaska. 

62.  Mott  V.  Frost,  47  Fed.  82. 
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ment,  therefore,  demurrage  is  allowable  for  delay  in  giving 
security  for  freight,*^^  and  the  charterers  take  upon  themselves 
the  risk  of  providing  at  once  a  berth  from  which  the  discharge 
can  take  place,  it  being  no  excuse  to  show  that,  by  the  custom 
of  the  port,  vessels  there  took  their  turn.*^^ 

A  stipulation  that  the  cargo  is  to  be  discharged  with  all 
dispatch  according  to  the  custom  of  the  port  is  not  necessarily 
the  same  as  the  implied  obligation  to  discharge  within  a  rea- 
sonable time.^^  The  words  "as  customary""*^  or  "with  all 
dispatch  as  customary "s'^  refer  to  the  customary  manner  of 
doing  the  work  and  not  to  the  time  within  which  it  is  to 
be  done. 

A  provision  in  a  charter  party  for  dispatch  in  discharging 
is  to  be  construed  with  reference  to  the  custom  of  the  port 
where  the  discharge  is  made,  which  is  fixed  in  a  large  measure 
by  the  facilities  at  such  port  for  discharging  the  kind  of  cargo 
carried.*^^  Thus,  "customary  quick  dispatch"  at  the  port  of 
Philadelphia,  in  unloading  a  cargo  of  sugar,  would  require  the 
use  of  platform  scales  for  weighing,  and  is  not  complied  with 
by  the  tedious  method  of  weighing  on  ' '  sticks. '  '*^^ 

A  contract  to  discharge  with  "customary  dispatch"  is  ful- 
filled if  the  vessel  is  afforded  the  customary  facilities  for 
speedy  discharge.'^o     But  it  cannot  be  held  to  include  any  de- 

63.  The  Dixie,  46  Fed.  403.  354,  14  C.  C.  A.  656,  28  U.  S.  App. 

64.  In    re    10,082    Oak   Ties,    87     383,   affirming   50   Fed.    565. 

Fed.  935.  70.  Hence   if   the  customary   fa- 

65.  Pantland  Hick  v.  Raymond  cilities  are  furnished  and  a  de- 
ft Reid  L.  R.  (1893)  App.  Cas.  22,  lay  occurs  on  account  of  the  ship's 
62  L.  J.  Q.  B.  98,  affirming  (1891)  stevedores,  who,  through  misap- 
2  Q.   B.  626.  prehension  and  without  the  knowl- 

66.  The  Nifa  (1892)  P.  411;  edge  of  the  charterers,  occasion 
Dunlop  V.  Balfour,  (1892)  1  Q.  delay  by  separating  the  goods  of 
B.   507,  the   various   consignees,   thus  tak- 

67.  Castlegate  Steamship  Co.  v.  ing  up  more  dock  room  and  mak- 
Dempsey,  (1892)  1  Q.  B.  854,  61  ing  the  cargo  difficult  to  unload, 
L.  J.  Q.  B.  620,  reversing  (1892)  the  charterer  will  not  be  liable  for 
1  Q.  B.  54,  61  L.  J.  Q.  B.  263.  the   delay   so   occasioned.     Seagar 

68.  The  Cargo  of  The  Joseph  W.  v.  Steamship  Co.,  55  Fed.  324; 
Brooks,  122  Fed.  SSI.  affirmed  in  55  Fed.  880,  5  C.  C.  A. 

69.  Smith    v.    Harrison,    67    Fed.  290,   14  U.   S.  App.  352. 
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lay  which  is  voluntary  on  the  part  of  the  charterers,  although 
such  delay  is  customary  for  the  class  of  cargo  carried.  The 
phrase  must  be  confined  in  its  meaning  to  excuse  the  parties 
for  want  of  opportunity  by  reason  of  the  custom  prevailmg 
at  the  port.  It  would  include  all  those  usages  which  the  car- 
rier cannot  control  such  as  the  working  hours,  the  order  in 
which  vessels  must  come  up  to  the  wharf  and  the  observance 
of  holidays,  but  would  not  include  a  custom  whereby  all  car- 
goes of  fruit  are  sold  at  auction  by  one  firm,  not  more  than 
one  cargo  being  sold  in  one  day,  and  no  cargo  being  discharged 
until  it  has  been  thus  sold,  and  the  cargo  is  liable  for  demur- 
rage caused  by  such  a  custom.'^  Nor  does  it  or  any  equivalent 
phrase  admit  of  a  detention  to  suit  the  convenience  or  business 
purposes  of  consignor  and  consignee.'- 

Sec.  840.  Same  subject— Agreements  to  load  or  discharge 
"as  fast  as  steamer  can  deliver." — A  clause  in  a  charter  party 
providing  that  the  cargo  is  to  be  discharged  "as  fast  as  the 
steamer  can  deliver"  is  not  tantamount  to  fixing  a  certain 
definite  number  of  days  or  hours  as  the  period  within  which 
the  discharge  of  the  vessel  is  to  be  accomplished.  Such  words 
point  "to  the  discharge  of  the  cargo  with  the  utmost  dispatch 
practicable,  having  regard  to  the  custom  of  the  port,  the  facil- 
ities for  delivery  possessed  by  the  particular  vessel  under 
contract  of  affreightment,  and  all  other  circumstances  in  exist- 

71.  Milburn  v.  35,000  Boxes,  57  In  Smith  v.  Roberts,  G7  Fed.  361, 
Fed.  236,  6  C.  C.  A.  317,  14  U.  St  14  C.  C.  A.  417,  28  U.  S.  App.  389, 
App.    562.  the  consignees  had  in  port  at  that 

72,  In  Egan  v.  Barclay  Fibre  time  a  number  of  other  vessels 
Co.,  61  Fed.  527,  both  sides  of  a  whose  cargoes  they  were  unload- 
shlp  could  have  been  used  for  un-  ing,  and,  for  their  own  conveni- 
loading  two  vessels,  but  for  his  ence,  they  chose  to  furnish  to 
own  convenience  the  consignee  those  vessels  weighers  who  might 
used  only  one.  One  vessel  was  have  been  employed  in  discharg- 
consequently  detained  until  the  ing  the  first  vessel  and  should 
other  vessel  was  unloaded  and  have  been  so  used  in  order  to 
demurrage  was  allowed  for  such  give  that  vessel  the  dispatch  to 
detention.  See  also.  The  Glen-  which  she  was  entitled  under  the 
finlas,  48  Fed.  758,  1  C.  C.  A.  85,  charter  party.  Demurrage  was 
modifying   42  Fed.   232.  allowed  for  the  delay. 

59 
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ence  at  the  time,  not  being  circumstances  brought  about  by 
the  person  whose  duty  it  is  to  take  delivery  or  circumstances 
within  his  control.  "^  But  such  words  will  not  be  controlled 
by  a  custom  of  a  port  fixing  the  rate  of  discharge  at  a  less 
amount  than  the  ship 's  full  capacity.^ 

A  clause  in  a  charter  party  providing  that  a  vessel  is  to  be 
loaded  as  fast  as  she  can  receive  the  cargo  is  not  affected  by 
weather  conditions,  even  if  adverse,^  nor  is  it  complied  with 
by  providing  a  wharf  at  which  she  can  use  only  one  of  her 
several  hatches.'*  A  clause  providing  that  the  cargo  is  to  be 
furnished  "at  port  of  loading  as  fast  as  vessel  can  receive  and 
properly  stow  same  in  suitable  hours  and  weather"  does  not 
refer  to  hours  and  weather  elsewhere  than  at  the  port  of  load- 
ing. The  fact  that  a  cargo  of  lumber  got  wet,  and  therefore 
unfit  to  ship,  through  a  local  rain  at  the  storage  yards  of  the 
shipper,  twelve  miles  from  the  port  of  loading,  could  not  on 
that  account  be  availed  of  to  excuse  a  delay  so  occasioned.^ 

Sec.  841.  Same  subject — Charterer's  liability  may  be  re- 
stricted by  exceptions—' '  Strikes ' ' — ' '  Droughts ' ' — ' '  Political 
occurrences,"  etc. — It  is  entirely  competent  in  a  charter  party 
which  imposes  a  liability  on  the  charterer  for  demurrage  to 
provide  exceptions  in  the  case  of  delay,  ascribable  to  specified 
causes  such  as  quarantine,  flood,  storms,  strikes,  fire  and  other 

1.  Hulthen  v.  Stewart  &  Co.,  L.  three.     The  charterers   were   held 

R.    (1903)   App.  Cas.  389,  72  L.  J.  liable    for    the    consequent    delay. 

K.  B.  917,  affirming  (1902)  2  K.  B.  Hine   v.    Perkins,    55    Fed.    996,   5 

199,   71    L.    J.    K.   B.    624,    86   Law  C   C.    A.    377,    14    U.    S.   App.   386, 

T.    397,   50   Wkly.   Rep.    538;    The  reversing   The    Nether   Holme,    50 

Jaederen,  L.  R.    (1892)    P.  351,  61  Fed.    434. 

L.  J.  P.  89;  Good  v.  Isaacs,  (1892)  2.  The   Glenfinlas,    48    Fed.    758, 

2  Q.  B.  555,  61  L.  J.  Q.  B.  649,  67  1  C.  C.  A.  85,   modifying  42  Fed. 

L.  T.  450;   Wyllie  v.  Harrison,  13  232. 

Sess.  Cas.  (4th)  92.  3.  Steamship  Co.  v.  Guggenheim, 

A    charter   party    provided    that  123  Fed.  330. 

the    vessel    should    "discharge    as  4.  McCaldin   v.    Cargo   of    Scrap 

fast   as    she   can   deliver   in   ordi-  Iron,  111  Fed.  411. 

nary  working  hours."     The  vessel  5.  Durchmann  v.  Dunn,  106  Fed. 

had  four  hatches  from  which  she  950.  46  C.  C.  A.  62,  affirming  101 

could   discharge,   but  was   sent  to  Fed.    606. 
piers    where   she   could     use    but 
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occurrences,  and  the  courts  in  enforcing  those  exceptions  will 
give  a  reasonable  meaning  to  the  exonerating  language.^  Thus 
a  demand  made  by  the  workmen  on  the  charterers  that  they 
should  be  compelled  to  pay  an  advance  in  wages,  made  in  the 
midst  of  loading,  after  the  contract  between  the  charterers  and 
the  owners  had  been  made  upon  the  basis  of  the  wages  for- 
merly paid,  and  a  refusal  to  w^ork  unless  the  demand  is  ac- 
ceded to  immediately,  is  clearly  a  strike  within  the  meaning 
of  an  exception  in  the  charter  party  exempting  the  charterers 
from  liability  for  demurrage  in  that  event.'^  And  when 
"strikes"  have  been  excepted,  merchants  should  not  be  held 
liable  for  demurrage,  evep  though  an  alleged  strike  was 
brought  about  by  the  demands  of  the  merchants  that  the 
laborers  engaged  in  loading  the  vessel  should  conform  to  cer- 
tain rules  and  regulations  which  were  perfectly  reasonable  in 
themselves.  Asquiescence  in  certain  customs  of  the  laborers 
for  some  time  is  not  a  waiver  by  the  merchants  of  their  rights 
to  insist  upon  an  abandonment  of  such  customs  if  the  same 
are  unreasonable.**  But  a  delay  in  obtaining  a  berth  at  a 
port,  because  of  the  large  number  of  vessels  unloading  coal 
brought  from  foreign  countries  owing  to  a  domestic  shortage 
caused  by  a  strike  of  miners,  is  not  caused  by  "strikes"  with- 
in an  exception  in  the  charter  party.  The  connection  of  the 
strike  with  the  delay  is  too  remote.^ 

An  exception  against  "strikes"  is  not  affected  by  the  fact 
that  a  strike  is  in  progress  at  the  time  the  contract  is  signed. 
If  the  ship-owner  agrees  to  such  an  exception  he  must  abide  by 
its  results.io 

An  exception  against  "droughts"  does  not  apply  to  time 

6.  Actieselkabet  Barford  v.  9.  Steamship  Co.  v.  2,000  Tons 
Lumber  Co.,  125  Fed.  137.  of  Coal,  124  Fed.  937;  affirmed  in 

7.  Wood  V.  Keyser,  84  Fed.  688;  Niver   Coal   Co.   v.   Steamship   Co., 

affirmed  in  87  Fed.  1007,  59  U,  S.     C.  C.  A.  ,   142   Fed.   402. 

App.  202.  31  C.  C.  A.   358.  10.  Dobell  &  Co.  v.  Green  &  Co., 

8.  Hawkhurst  Steamship  Co.  v.  (1900)  1  Q.  B.  526,  69  L,  J.  Q.  B. 
Keyser.  84  Fed.  693;  affirmed  in  454,  82  Law  T.  (N.  S.)  314,  5 
87  Fed.  1005,  31  C.  C.  A.  347,  59  Com'l  Cas.   161. 

U.  S.   App.  211. 
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lost  by  the  charterers  in  failing  to  procure  and  have  ready  at 
the  usual  place  of  storage  a  cargo  on  account  of  a  drought 
which  was  prevailing  before  the  charter  of  the  ship,  and  which 
affected  the  rivers  flowing  through  the  country  from  which 
cargoes  were  ordinarily  procured,  but  which  did  not  affect  in 
any  way  the  delivery  of  cargoes  from  the  place  of  storage  to 
the  ship.ii 

Along  the  same  line  it  has  been  held  that  "political  oc- 
currences" which  prevented  the  charterer  from  procuring  a 
cargo,  but  did  not  prevent  him  from  loading  any  cargo  he 
might  procurCj  did  not  relieve  him  from  liability  for  demur- 
rage.^- This  rule  does  not  seem  to  be  enforced  so  strictly  in 
England,  however,  as  an  exception  against  "political  dis- 
turbances or  impediments"  has  been  held  to  apply  to  the  im- 
possibility of  keeping  railways  running  owing  to  civil  war.^^ 


11.  Jonasen  v.  Keyser,  112  Fed. 
443,  50  C.  C.  A.  334;  Sorensen  v. 
Keyser,  52  Fed.  163,  2  C.  C.  A. 
650,  2  U.  S.  App.  297,  reversing 
48  Fed.  117;  s.  c.  51  Fed.  30,  2 
C.  C.  A.  92;  The  India,  49  Fed.  76. 
1    C.    C.    A.    174,   2   U.    S.   App.   83. 

12.  1,600  Tons  of  Nitrate  of 
Soda  V.  McLeod,  61  Fed.  849,  10 
C.    C.    A.    115,    15    U.    S.    App.    369. 

A  refusal  of  the  captain  of  a 
foreign  port  to  permit  a  vessel  to 
berth  in  her  turn  at  the  pier  in  a 
berth  where  she  would  project 
beyond  the  pier  is  an  "interven- 
tion of  constituted  authorities." 
Adamson  &  Mail  v.  4,300  Tons  of 
Pyrites  Ore,  137   Fed.   998. 

13.  Smith  V.  Rosario  Nitrate  Co., 
(1894)  1  Q.  B.  174,  (1893)  2  Q. 
B.   323. 

See  also,  Furness  v.  Forwood, 
77  Law  T.  (N.  S.)  95,  2  Com'l 
Cas.  223.  In  this  case  an  action 
was  brought  against  the  charter- 
ers to  recover  damages  for  not 
supplying  goods  in  accordance 
with    the   terms    of    the    charter 


party.  Among  the  exceptions 
against  liability  for  delay  in  load- 
ing the  vessel  were  "floods,  stop- 
pages of  trains,  miners  or  work- 
men, accidents  to  railways  and  to 
mines  or  piers  from  which  the 
ore  is  to  be  shipped."  The  ore 
could  only  be  brought  from  the 
mines  to  the  pier  by  railway 
lines,  and  was  not  generally 
brought  until  it  was  wanted  for 
shipment.  No  cargo  could  be 
supplied  to  the  vessel  in  conse- 
quence of  the  breakdown  of  the 
railway  communications  between 
the  mines  and  the  pier  caused  by 
storms  and  floods,  and  the  vessel 
sailed  away  without  cargo.  It 
was  held  that  the  exceptions  in 
the  charter  party  applied  not 
only  to  causes  operating  at  the 
port  of  loading,  but  also  to 
causes  operating  to  prevent  the 
ore  being  brought  from  the  mines 
to  the  pier  and  that  the  charter- 
ers  were  protected  by  the  excep- 
tions. 
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When  the  particuhir  dangers  or  risks  against  which  the 
charterer  has  specifically  guarded  himself  in  the  charter  party 
are  followed  by  more  general  and  comprehensive  words  of  ex- 
ception, the  latter  are  to  be  construed  to  embrace  only  occur- 
rences ejusdcm  generis  with  those  previously  enumerated,  un- 
less there  be  a  clear  intent  to  the  contrary.  Thus  where  the 
charter  party  excepted,  among  other  things,  "strikes,  lockouts, 
accidents  to  railwa}^"  and  also  "other  causes  beyond  charter- 
er's control"  the  general  clause  excepting  "other  causes  be- 
yond charterers'  control"  referred  to  matters  ejusdcm  generis 
with  the  antecedent  exceptions^  and  an  inability  to  obtain  a 
sufficient  number  of  laborers  when  wanted  was  held  not  to  be 
ejusdem  generis    with  a  lockout. i* 

Sec.  842.  Effect  when  contract  is  silent  as  to  time  of  load- 
ing or  discharge. — Demurrage,  strictly  speaking,  can  be  re- 
covered only  when  it  is  expressly  reserved  by  the  charter 
or  bill  of  lading.  But  one  who  charters  a  vessel,  under  a 
contract  that  is  silent  as  to  the  time  of  unloading  and 
discharge,  contracts  by  implication  that  he  will  unload  and 
discharge  her  witlijn  a  reasonable  time  in  view  of  all  the 
existing  facts  and  circumstances,  ordinary  and  extraordi- 
nary, legitimately  bearing  upon  that  question  at  the  time 
of  her  arrival  and  discharge.  This  implied  contract  to  dis- 
charge the  vessel  is,  in  effect,  a  contract  to  discharge  her 
with    reasonable   diligence.!^      And    the    same    rule    applies 

14.  In  re  Richardsons,  (1898)  1  62G;  Midland  Nav.  Co.  v.  Elevator 
Q.  B.  261,  06  Law  J.  Q.  B.  868,  77     Co.,  6  Ont.  L.  R.  432. 

Law  T.  479,    8  Asp.  330.  There    is    no    such    thing    as    a 

15.  Empire  Transportation  Co.  reasonable  time  in  the  abstract. 
V.  Coal  &  Iron  Co.,  77  Fed.  919,  It  must  always  depend  upon  cir- 
23  C.  C.  A.  564,  40  U.  S.  App.  157,  cumstances.  What  may  without 
33  L.  R.  A.  623,  affirming  70  Fed.  impropriety  be  called  the  ordinary 
268;  In  re  2,098  Tons  of  Coal,  circumstances  diifer  in  different 
135  Fed.  317,  67  C.  C.  A.  671;  ports  at  different  times  of  the 
Ionia  Transportation  Co.  r.  2,098  year.  As  regards  the  practicabil- 
Tons  of  Coal,  12S  Fed.  514;  Pant-  ity  of  discharging  a  vessel  they 
land  Hick  v.  Raymond  &  Reid.  L.  may  differ  in  summer  and  winter. 
R.  (1893)  App.  Cas.  22,  62  L.  J.  Again,  weather  increasing  the 
Q.  B.  98,  affirming  (1891)    2  Q.  B.  difficulty   of,   though   not   prevent- 
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as  well  in  the  loading  of  a  vessel  as  in  her  discharge.^^' 
The  burden  is  on  him  who  seeks  to  recover  damages  for  the 
delay  of  a  vessel,  under  such  a  contract,  to  prove  that  the 
charterer  did  not  exercise  reasonable  diligence  to  load  or  dis- 
charge her,  under  the  actual  circumstances  of  the  particular 
case.i'^  But  proof  that  the  vessel  was  delayed  in  unloading 
beyond  the  customary  time  for  unloading  such  cargoes  at  the 
port  of  loading  or  delivery  throws  upon  the  charterer  the 
burden  of  excusing  the  delay  by  proof  of  the  actual  circum- 
stances and  his  reasonable  diligence  thereunder.^^ 


ing  the  discharge  of  a  vessel  may 
continue  for  so  long  a  period  that 
it  may  justly  be  termed  extra- 
ordinary. Pantland  Hick  v.  Ray- 
mond &  Reid,  supra. 

Where  the  charter  is  silent  as 
to  the  time  of  discharge,  a  strike 
of  the  employes  of  the  charterer, 
without  grievance  or  warning,  and 
an  organized  and  successful  effort 
on  their  part  to  prevent  by  threats 
other  laborers  who  were  willing  to 
do  so,  from  discharging  a  vessel, 
will  excuse  the  charterer  for  the 
delay  of  a  week  in  the  perform- 
ance of  that  work.  Empire  Trans- 
portation Co.  V.  Coal  &  Iron  Co., 
supra.  See  also.  Hick  v.  Rodo 
canachi,  (1891)  2  Q.  B,  626;  af- 
firmed   (1893)    A.   C.  22. 

Where  the  wharves  in  a  port 
are  not  equally  convenient  for  the 
discharge  of  every  sort  of  cargo, 
and  no  custom  has  been  proved 
which  requires  the  court  to  dis- 
regard the  difference  among  them. 
a  reasonable  rate  of  discharge  is 
not  necessarily  the  same  at  all 
wharves  and  under  all  circum- 
stances. Doubtless  a  wharf  may 
be  so  inconveniently  arranged  or 
constructed  that  the  consignee 
will  be  responsible  for  the  delay 
in    discharging    thereat,    but    the 


reasonable  convenience  required  of 
a  wharf  is  not  the  same  thing  as 
the  highest  degree  of  convenience 
either  imaginable  or  actually  ex- 
isting.    The  James  Baird,  90  Fed. 

669. 

The  failure  to  fill  the  blanks  re- 
lating to  demurrage  ordinarily 
leaves  the  rights  of  the  parties 
with  respect  to  demurrage  to  be 
determined  by  the  general  rule  as 
to  reasonable  dispatch.  Such  con- 
dition of  the  bills  of  lading  does 
not  show  that  no  demurrage  was 
to  be  charged.  Price  v.  Morse, 
etc.,  Co.,  120  Fed.  445;  Donnell  v. 
Amoskeag  Mfg.  Co.,  118  Fed.  10, 
55    C.    C.    A.    178. 

16.  Randall  v.  Sprague,  74  Fed. 
247,  21  C.  C.  A.  334,  33  U.  S.  App. 
464,  reversing  67  Fed.  604;  Cor- 
rigan  v.  Iroquois  Furnace  Co.,  100 
Fed.  870,  41  C.  C.  A.   102. 

17.  Empire  Transportation  Co. 
V.  Coal  &  Iron  Co.,  77  Fed.  919, 
23  C.  C.  A.  564,  40  U.  S.  App.  157, 
35  L.  R.  A.  623,  affirming  70  Fed. 
268;  Morgan  v.  Coal  Co.,  113  Fed. 
520. 

18.  Empire  Transportation  Co. 
V.  Coal  &  Iron  Co.,  supra. 

To  be  valid,  a  custom  of  a  port 
as  to  the  rate  of  discharge  must 
not   only   be   established   and   rea- 
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A  lack  of  diligence  at  one  time  and  an  extraordinary  amount 
of  diligence  at  another  time  on  the  part  of  the  charterer  cannot 
be  averaged.  The  law  requires  that  the  charterer  use  rea- 
sonable diligence  at  all  times.^*^ 

Sec.  843.  Same  subject — Demurrage  not  allowable  for  con- 
templated delays. — No  doubt  it  is  good  law  that  if  the  per- 
formance of  a  contract  is  rendered  impossible  by  the  act  of  one 
of  the  parties  to  it,  the  other  party  is  excused;  and  it  is  also 
good  law  that  if  one  of  the  parties  unduly  delays  the  perform- 
ance by  the  other,  he  forfeits  his  own  right  to  complain  of 
the  delay,  and  probably  also  renders  himself  liable  to  make 
good  any  damage  the  other  may  suffer  by  the  delay.^'^  But 
these  rules  must  be  applied  with  reference  to  the  circumstances 
of  each  case,  and  must  be  read  with  reasonable  limitations.  If 
it  appears  that  the  delay  complained  of  was  such  as  both 
parties  ought  to  have  contemplated  when  the  contract  was 
entered  into,  then  no  complaint  can  be  based  upon  it.^^ 

Sec.  844.  Same  subject — When  loading  or  discharge  is  left 
to  third  person. — The  work  of  loading  or  discharging  a  ship  is 
usually  a  joint  obligation  on  the  part  of  the  shipowner  on  the 
one  hand  and  the  charterer  or  consignee  on  the  other,  each 
performing  his  individual  part  and  their  duties  being  recipro- 

sonable,   but  certain   and   definite.  446,    affirming    Elmslie    v.    Hagar, 

It  cannot  fluctuate  between  a  low  101   Fed.   840. 

minimum   and   a   high   maximum.  So  a  charterer  is  liable  for  de- 

The  James  Baird,  90  Fed.  669.  murrage  for  delay  caused  by  load- 

19.  Aberdeen,  etc.  Co.  v.  Macken,  ing  and  then  unloading  a  quantity 
(1899)  2  I.  R.  1;  Avon  S.  S.  Co.  of  iron  not  intended  to  be  shipped, 
V.  Leask,  18  Sess.  Cas.    (4th)   280.  which  an  employe  of  the  charterer 

20.  A  delay  caused  by  the  fail-  erroneously  designated  as  part  of 
ure  of  the  charterer  to  notify  his  the  cargo.  Creighton  v.  Dilks,  49 
agent    at   the    port   of   destination  Fed.    107. 

of  his  agreement  to  attend  to  the  21.  Barque   Quilpue,    Limited   v. 

entering  of  the  ship  at  the  custom  Brown,    (1904)   2  K.  B.  264,  73  L. 

house    upon    her    arrival    and    by  J.   K.   B.   596;     Jones,   Limited,   v. 

the     consequent     failure    of    that  Green  &  Co.,    (1904)    2  K.  B.  275, 

agent  to  act,  will   be  included   in  73  L.  J.  K.  B.  601;   Harrowing  v. 

the  lay  days  allowed  by  the  char-  Dupre,   7   Com'l  Cas.    157;    The   J. 

ter     for     discharging.       Hagar    v.  E.    Owen,    54    Fed.    185;    Hagan   v. 

Klmslie,  107  Fed.  511,  46  C.  C.  A.  Tucker's  Exec'r,   118   Fed.   731,   55 
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cal.  But  when  that  work  is  left  entirely  to  a  third  person,  as 
to  a  dock  company,  and  the  charterer's  or  consignee's  obliga- 
tion is  only  to  complete  the  work  with  reasonable  diligence, 
he  will  not  be  liable  for  any  delay  caused  by  the  third  person 
doing  the  work,  unless  the  delay  was  occasioned  through  him.22 

Sec.  845.  Same  subject — Charterer  must  have  cargo  ready 
for  loading. — There  is  a  strict  obligation  on  the  part  of  the 
charterer  to  have  the  cargo  ready  for  loading,^^  except  in  those 
eases  where  the  duty  to  do  so  has  been  modified  by  a  controll- 
ing usage,^'*  or  has  been  expressly  excused.  But  where  the 
charter  party  provides  for  demurrage  to  be  paid  at  a  specified 
rate,  "lay  days  to  count  from  the  time  the  master  has  got  ship 
reported,  berthed  and  ready  to  receive  cargo,  and  given  notice 
of  the  same  in  writing  to  the  charterers,"  and  owing  to  the 
cargo  of  an  earlier  vessel  not  being  ready  there  is  only  a 
chance  of  a  berth  becoming  vacant,  there  is  no  obligation  on 
the  part  of  the  charterers  to  have  the  cargo  on  the  quay  and 
ready  for  loading.  The  charterer  is  ordinarily  bound,  how- 
ever, to  do  whatever  is  reasonable  with  a  view  to  getting  the 
ship  berthed  at  the  earliest  period  possible ;  and  it  may  be 
that  under  certain  circumstances,  owing  to  the  custom  of  the 
port  or  to  the  provision  that  is  made  to  facilitate  the  cargo 
remaining  there  for  a  time,  or  to  some  other  circumstance,  it 
would  be  the  dutj^  of  the  charterer  to  prepare  the  cargo  so  as 
to  enable  the  ship  to  obtain  an  earlier  berthing  than  would 
otherwise  be  obtained.  But  such  facts  must  be  affirmatively 
shown  in  order  to  charge  the  charterer  with  liability  for  de- 
murrage.^^ 

Sec.  846.  Same  subject — Charterer's  duty  to  provide  ap- 
pliances for  loading  or  unloading. — A  charterer  is  bound  to 

C.   C.   A.   521,   affirming   112   Fed.  23.  Grant  v.  Coverdale,  9  A.  C. 

546.  470;   Kay  V.  Field,  S  Q.  B.  D.  594; 

22.  The  Jaederen,   L.  R.    (1892)  10  Q.  B.  D.  241. 

P    351,  61  L.  J.  P.  89;  Castlegate  24.  Randall  v.  Sprague,  74  Fed. 

Steamship  Co.  v.  Dempsey,   (1892)  247,  21  C.  C.  A.  334,  33  U.  S.  App. 

1    Q.    B.    854,    61   L.    J.   Q.    B.    620,  464,  reversing  67  Fed.  604. 

reversing    (1892)    1    Q.   B.    54,    61  25.  Little    v.    Stevenson,    (1896) 

L.   J.  Q.   B.   263.  App.    Cas.    108,   65   L.   J.   P.   C.   69. 
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provide  such  appliances  for  loading  or  unloading  as  are  in 
ordinary  use  at  the  port  for  the  kind  of  cargo  to  be  handled.-*^ 
Where  only  one  set  of  apparatus  for  unloading  is  available 
at  a  port,  however,  a  usage  of  the  port  controlling  the  use  of 
that  apparatus  will  be  binding  on  the  shipowner  in  the  absence 
of  an  express  agreement  to  the  contrarj',  and  the  charterer  will 
not  be  liable  for  delay  occasioned  through  compliance  with 
that  usage.27 

A  vessel  has  the  right  to  assume  that  dockage  for  piling  the 
cargo  will  be  supplied  with  reasonable  promptitude  by  the 
charterer.-^  But  the  rule  is  different  as  to  the  vessel's  rights 
against  a  consignor,  not  a  charterer.  Where  a  bill  of  lading 
is  silent  as  to  who  is  to  furnish  means  of  dockage,  presumably 
the  boat  is  to  discharge  by  her  own  tackle  or  the  consignee  is 
to  provide  the  means.  Xo  action  for  demurrage  for  delay  in 
securing  proper  dockage  will  therefore  lie  against  the  con- 
signor, since  the  vessel  owner  takes  the  risk  of  finding  suitable 
dockage,  depth  of  water  and  discharging  facilities.^'* 

When  the  charterers  have  used  every  endeavor  to  procure 
the  necessary  customary  port  appliances  for  loading  or  dis- 
charging the  cargo,  they  will  not  be  liable  for  demurrage  for 
a  delay  in  securing  those  appliances  due  to  causes  beyond  their 
control  or  to  regulations  of  the  constituted  port  authorities.^*^ 

26.  "Wright  v.  New  Zealand  demand  the  same  of  the  ship. 
Shipping   Co.,   4    Ex.   D.    165.  Matthias  v.  Beeche,  111  Fed.  940. 

27.  Postlethwaite  v.  Freeland,  5  28.  Williscroft  v.  Cargo  of  The 
App.  Cas.  599.  Cyrenian,  123  Fed.  169. 

As    it    is    as    much     the     ship-  29.  Jameson   v.   Sweeney,    66   N. 

owner's   duty   to   deliver   as   it   is  Y.   Supp.   494,   32  Misc.   645;    s.   c. 

the   duty   of   the   charterer   to   re-  6i  N.  Y.   Supp.  498,  29  Misc.   584. 

celve    the    goods,    the    shipowner  Demurrage      will      be      allowed 

must   provide   such    apparatus    as  where   there   has   been   an    unrea- 

Is  necessary   for   his   part   of   the  sonable  delay  of  a  steamer  and  its 

work.     But  it  is  doubtful  whether  tow  for  2^4   days  through  failure 

a  shipowner  can  be  compelled  to  of  the  consignee  to  provide  neces- 

supply  electric  lights  where  kero-  sary  facilities  for  a  speedier  dis- 

sene  lamps  cannot  be  used  on  ac-  charge  of  the  cargoes.     McArthur 

count    of    the    inflammable    cargo.  Bros.   v.   622,714   Feet  of  Lumber, 

Especially  is  this  true  where  the  131   Fed.   389. 

charterer    or   his    agent   does   not  30.  Wyllie  v.  Harrison,  13  Sess. 

point  out  the  facilities  needed  and  Cas.    (4th)    92;    The   Jaederen,   L. 
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Sec.  847.  Same  subject — "In  regular  turn." — The  words 
"in  regular  turn"  in  a  charter  party  prima  facie  mean  the  reg- 
ular turn  of  the  port  of  lading.  But  it  may  be  shown,  either 
from  the  construction  of  the  charter  party  itself  or  by  evidence, 
that  the  words  were  intended  to  have  a  different  meaning,  as 
for  instance,  to  mean  the  regular  turn  of  a  colliery .^^ 

By  universal  rule  vessels  arriving  first  are  entitled  to  priority 
in  loading,^2  go  that  a  custom  of  a  local  port  that  a  vessel 
should  wait  her  turn  for  a  berth  is  valid.^^  But  a  usage,  al- 
though it  may  control  the  mode  of  performance  of  a  contract, 
cannot  change  its  intrinsic  character ;  and  a  vessel  which  stipu- 
lates for  a  specific  right  as  to  the  order  of  being  loaded  cannot 
be  submitted  to  usages  which  leave  her  no  definite  rights  what- 
soever. Thus  a  provision  in  a  charter  party  that  the  vessel 
should  be  loaded  by  a  coal  company  "in  turn"  must  be  strictly 
censtrued,  and  is  not  affected  by  a  practice  of  the  company  to 
give  preference  to  its  own  vessels,  or  to  sell  coal  to  the  local 
customers  from  the  supply  which  would  otherwise  have  been 
available  for  loading  at  its  docks,  to  the  delay  of  the  chartered 
vessel.3^ 

When  the  entire  cargo  of  a  vessel  is  consigned  to  one  per- 
son and  deliverable  to  him,  and  the  bill  of  lading  fails  to  point 
out  the  specific  wharf  or  berth  at  which  it  is  to  be  discharged, 
the  consignee  has  a  privilege  of  selecting  the  place  of  dis- 
charge and  the  vessel's  right  to  precedence,  or  what  is  the 
same  thing,  her  turn  is  subject  thereto.     Nevertheless,  this 

R.    (1892)    P.  351,  61  L.  J.  P.  89;  714  Feet  of  Lumber,  131  Fed.  389. 

Good    &    Co.    V.    Isaacs,    (1892)    2  33.  The    Viola,     90     Fed.     750; 

Q.   B.   555,   61   L.   J.   Q.  B.   649,  67  Randall   v.    Sprague,    74    Fed.    247, 

L.   T.   450;    Lyle   Shipping  Co.   v.  21    C.    C.    A.    334,    33    U.    S.    App. 

Cardiff   Corporation,    (1900)    2    Q.  464,  reversing  67  Fed.   604;   Bart- 

B.  638,  69  L.  J.  Q.  B.  889,  83  Law  lett  V.  A  Cargo  of  Lumber,  41  Fed. 

T.    (N.  S.)    329,  5  Com'l  Cas.  397;  890. 

Moore  &  Co.  v.  United   States,   38  34.  Donnell    v.    Amoskeag     Mfg. 

Ct.  CI.  590.  Co.,  118  Fed.  10,  55  C.  C.  A.  178; 

31.  Barque  Quilpue,  Limited,  v.  see  also,  Railroad  Co.  v.  Church, 
Brown,  (1904)  2  K.  B.  264,  73  L.  58  Fed.  600,  7  C.  C.  A.  384,  5  U.  S. 
J.  K.  B.   596.  App.  484;    The  Viola,  90  Fed.  750. 

32.  McArthur    Bros.    Co.   v.    622, 
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does  not  give  the  consignee  an  arbitrary  right,  but  only  one 
which  is  just  and  reasonable.  Where  several  vessels  are  to 
load  or  discharge  cargoes  of  the  same  generic  class,  they  are 
apparently  entitled,  in  their  turn,  to  the  first  berths  available^ 
but  it  may  be  shown  that  the  particular  circumstances  were 
such  as  reasonably  justified  the  consignee  directing  otherwise.^^ 

Sec.  848.  Same  subject — Necessity  of  notice  of  vessel's  readi- 
ness.— Lay  days  at  the  port  of  loading  do  not  begin  to  run 
against  the  charterer  until  the  master  gives  notice  to  the  char- 
terer that  his  vessel  is  ready  to  receive  cargo.^^  Such  a  notice 
can  properly  be  given  only  after  the  ship  is  ready  and  at  her 
proper  place  for  loading.^^ 

In  England  the  same  rule  does  not  apply  at  the  port  of 
discharge,  and  the  master  is  not  bound  to  notify  the  charterers 
or  consignees  of  the  arrival  of  the  goods.^^  But  in  the  United 
States,  as  has  been  seen  in  discussing  delivery  by  carriers  by 
water,  notice  to  the  charterers  or  consignees  is  necessary  even 
at  the  port  of  discharge.  Notice,  however,  is  usually  stipu- 
lated for  in  the  charter  party  or  bill  of  lading.  Notice  then 
imposes  on  the  master  the  duty  to  bring  his  vessel  to  the  berth 
given  her,  and  for  any  delay  in  so  doing,  not  arising  from  the 
unsuitableness  of  the  berth  or  its  approaches,  or  fault  of  the 
consignee,  he  is  responsible  and  must  bear  the  loss.^^  If  time 
is  lost  through  the  arrival  of  a  vessel  on  a  legal  half  holiday, 
and  the  vessel  is  unable  to  notify  the  consignee  at  once  because 
his  place  of  business  is  closed,  the  consignee  cannot  be  held 
liable  for  demurrage  for  such  delay  unless  expressly  stipulated 
for  in  the  charter  party.  There  is  no  obligation  on  the  part  of 
a  consignee  to  keep  his  office  open  on  a  legal  half  holiday.^*^ 

35.  Evans  v.  Blair,  114  Fed.  616,  159;  Houlder  v.  General  Steam 
52  C.  C.  A.  396.  Nav.  Co.,  3  F.  &  F.  170;  Nelson  v. 

36.  Stanton    v.    Austin,    L.    R.    7     Dahl,  12  Ch.  D.  583.  • 

C.  P.  651.  39.  Smith  v.  Lee,  66  Fed.  344,  13 

37.  Dantzler      Lumber      Co.      v.  C    C.  A.  506,  21  U.  S.  App.  650. 

Churchill,  C.  C.  A.  ,  136  40.  Perry     v.     Spreckels     Sugar 

Fed.   560.  Refining  Co.,  110  Fed.  777. 

38.  Harman  v.  Clarke,  4   Camp. 
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Sec.  849.    Same  subject — Where  ship  must  be  lying. — The 

cases  are  not  in  harmony  on  the  question  of  just  where  the 
ship  ought  to  be  lying  in  order  for  the  lay  days  to  commence. 
The  earlier  cases  held  with  great  unanimity  that  the  vessel 
must  be  in  a  position  where  the  charterer  could  begin  to  do 
his  part  of  the  work.^^  Later  cases,  however,  have  held  that 
if  the  voyage  is  to  commence  in  such  a  place  "as  a  port  or 
dock,  the  shipowner  may  place  his  ship  at  the  disposition  of 
the  charterer,  when  the  ship  arrives  at  that  named  place,  and 
so  far  as  she  is  concerned  is  ready  to  load,  though  she  is  not 
then  in  the  particular  part  of  the  port  or  dock  in  which  the 
particular  cargo  is  to  be  loaded.  "^^  ^  g^in  later  case  seems 
to  return  to  the  earlier  and  better  rule  and  holds  that  "if  by 
a  charter  party  it  is  agreed  that  a  ship  shall  go  to  a  port  and 
there  unload,  she  must,  unless  otherwise  ordered,  go  to  the 
customary  place  of  discharge  in  that  port.  If  there  is  only 
one  customary  place  of  discharge  at  a  port  and  when  the  ves- 
sel arrives  that  place  is  occupied,  the  vessel  is  not  'ready  to 
discharge, '  and  the  time  for  delivery  does  not  commence  within 
the  meaning  of  a  clause  in  a  charter  party  to  the  effect  tliat 
'time  for  delivery  to  count  when  steamer  is  ready  to  dis- 
charge.' "43 

If  the  contract  is  for  shipping  generally  to  a  certain  port, 
the  conditions  of  delivery  at  the  public  docks  would  doubtless 
have  to  be  taken  into  consideration ;  but  when  the  shipment  is 
to  a  particular  party  having  known  special  facilities  for  un- 
loading, that  fact  enters  into  the  contract,  and  determines  the 
question  of  reasonableness  in  the  discharge  of  the  cargo.*^ 

Where  the  obligation  of  the  vessel  is  to  deliver  her  cargo  at 
a  particular  dock,  the  voyage  is  not  completed,  nor  is  her 
obligation  discharged,  until  she  reaches  the  designated  place 

41.  Brereton  v.  Chapman,  7  p.  582;  see  also,  Davies  v.  Mc- 
Bing.  559;    Brown  v.  Johnson,  10    Veagh,  4  Ex.  D,  at  p.  268. 

M.    &  W.   331;    Kell   v.    Anderson,  43.  Sanders    v.   Jenkins,    (1897) 

10  M.  &  W.  498;  see  also,  Gabler  v.  1  Q.  B.  93,  66  L.  J.  Q.  B.  40. 

McChesney,  70  N.  Y.  Supp.  195,  60  44.  Pioneer     Fuel     Co.    v.    Mc- 

App.   Div.   590.  Brier,    84    Fed.    495,    28    C.    C.    A. 

42.  Nelson  v.  Dahl,  12  Ch.  D.  at  466,  55  U.  S.  App.  181. 
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of  discharge,  ready  to  deliver  her  cargo.  The  rule  is  not  ap- 
plicable, however,  if  delay  in  reaching  the  designated  dock  is 
attributable  to  the  active  fault  of  the  charterer  or  the  owner 
of  the  cargo.'^^ 

Sec.  850.  Same  subject — Vessel  to  proceed  to  berth  "as  or- 
dered."—When  the  charter  party  provides  that  the  cargo  is 
to  be  delivered  at  any  safe  berth  "as  ordered"  on  arrival  in 
the  dock,  the  words  "as  ordered"  would  have  no  meaning 
unless  they  gave  the  charterer  an  option  to  settle  the  end  of 
the  voyage.  In  such  case  the  option  is  in  the  choice  of  a  berth, 
and  the  carrying  voyage  ends,  not  on  the  arrival  of  the  vessel 
in  the  dock,  but  on  her  arrival  at  a  berth  as  ordered.^^  If  a 
strike  occurs  among  the  dock  laborers  after  the  order  has 
been  given  to  go  to  a  certain  berth,  the  charterers  will  not 
be  liable  for  a  delay  occasioned  by  their  refusal  for  some  time 
to  order  the  vessel  to  another  berth  not  affected  by  the  strike.'* '^ 
Nor  will  they  be  liable  for  a  delay  occasioned  by  the  ship  being 
unable  to  proceed  to  the  designated  berth  owing  to  the  crowded 
condition  of  the  dock.^^ 

A  designation  by  a  charterer  of  a  berth  for  a  vessel,  on  no- 
tice of  its  arrival  in  port,  is  given  within  a  reasonable  time 
when  delivered  within  two  or  three  hours  from  such  notice  of 
arrival.*^ 

The  master  of  a  vessel,  on  learning  of  obstructions  likely  to 
injure  his  vessel  at  her  designated  berth,  is  justified  in  refusing 
to  go  to  such  berth  until  it  is  made  safe,  and  may  hold  the 
consignee  for  the  delay .^"^  But  demurrage  cannot  be  had  where 
the  vessel  is  knowingly  so  overloaded  by  the  carrier  that  she 
could  not  reach  the  dock  selected  by  the  consignee  with  the 

45.  In  re  2,098  Tons  of  Coal,  135  48.  Tharsis  Sulphur  &  Copper 
Fed.  317,  67  C.  0.  A.  671.  Co.     v.     Morel     Brothers    &    Co., 

46.  Tharsis     Sulphur    &    Copper    supra. 

Co.    V.    Morel     Brothers     &     Co.,  49.  The    St.    Bernard,    105    Fed. 

(1891)    2  Q.  B.  647,  61   L.  J.  Q.   B.  994. 

11;    Sanders   i\  Jenkins,    (1897)    1  50.  Sutton  v.  Housatonic  R.  Co., 

Q.  B.  93,  66  L.  J.  Q.   B.  40.  45  Fed.   507. 

47.  Bulman   v.    Dickson,    (1894) 
1  Q.  B.  179. 
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load  placed  on  her.  The  carrier  cannot,  in  such  case,  cast  the 
burden  of  his  own  negligence  on  the  consignee  or  shipper.^^ 

Sec.  851.    Accident  to  vessel  while  waiting  on  demurrage. — 

If  the  charterer  has  agreed  to  provide  a  quay  berth  on  arrival 
of  the  vessel  at  the  port  of  loading,  and  fails  to  do  so,  and  an 
accident  happens  to  the  vessel  while  waiting  on  demurrage, 
necessitating  her  going  to  another  port  for  repairs,  the  obliga- 
tion to  pay  demurrage  is  suspended  while  the  vessel  is  away 
for  repairs,  but  the  running  of  the  lay  days  is  resumed  when 
the  vessel  returns.  The  fact  that  a  quay  berth  falls  vacant 
during  her  absence  which  would  otherwise  have  been  given 
to  her  makes  no  difference,  and  the  charterer  is  liable  to  pay 

demurrage  from  the  date  of  her  return  until  the  loading  is 
completed.^2 

Sec.  852.  Charterer's  liability  for  delays  after  loading  is 
completed. — A  charterer  is  not  liable  for  delay  which  occurs 
without  his  fault  after  the  loading  has  been  completed.  Thus 
he  would  not  be  liable  for  demurrage  where  the  ship  was 
frozen  in  while  being  loaded,  and  was  detained  on  that  account 
for  some  time  after  the  loading  was  completed.^^  But  de- 
murrage for  detention  beyond  a  reasonable  time  in  loading  is 
not  to  be  refused  because,  even  if  loaded  on  time,  the  ship 
would  have  been  prevented  by  ice  from  sailing  earlier  than 
she  did.^4 

Sec.  853.  Effect  of  consignee's  acceptance  of  goods  as 
creating  liability  for  demurrage. — While  a  consignee,  by  ac- 
cepting the  goods  consigned  to  him  under  a  bill  of  lading  by 
which  the  person  receiving  the  goods  is  to  pay  freight,  is  held 
bound  by  an  implied  contract  to  pay  the  freight,  yet,  unless 
the  bill  of  lading,  either  itself  or  by  reference  to  another  in- 
strument, contains  also  an  express  provision  providing  for  the 

51.  Ronan  v.  155,453  Feet  of  53.  Pringle  v  Mollett,  6  M.  & 
Lumber,  131   Fed.   345.  W.  80. 

52.  Tyne  &  Blyth  Shipping  Co.  54.  Randall  v.  Sprague,  74  Fed. 
V.  Leech,  Harrison  &  Forwood,  247,  21  C.  C.  A.  334,  33  U.  S.  App. 
(1900)   2  Q.  B.   12,  69  L.  J.  Q.  B.  464,  reversing  67  Fed.  604. 

353,  5  Com'l  Cas.  155. 
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payment  of  demurrage,  the  consignee,  by  simply  accepting  the 
goods,  will  not  thereby  become  liable  for  the  payment  there- 
of.^^  At  the  same  time,  while  not  liable  strictly  for  demurrage, 
yet  a  consignee  of  the  cargo,  who  is  also  the  owner  thereof, 
may  be  liable  for  damages  in  the  nature  of  demurrage  when 
the  vessel  is  detained  through  the  fault  of  the  consignee  an 
unreasonable  length  of  time  at  the  port  of  discharge.  In  such 
case,  not  only  must  the  detention  be  proved,  but  the  damages 
and  their  nature  must  also  be  the  subject  of  proof.  There  is 
no  express  contract  to  refer  to  for  the  purpose  of  computing 
the  amount  to  be  paid  on  demurrage,  and  hence,  in  an  action 


55.  Dayton  v.  Parke,  142  N.  Y, 
391,  37  N.  E.  Rep.  642,  reversing 
67  Hun,  137,  22  N  Y.  Supp.  613; 
Van  Etten  v.  Newton,  134  N.  Y. 
143,  31  N.  E.  Rep.  334,  30  Am.  St. 
Rep.  630,  affirming  8  N.  Y.  Supp. 
478;  Graham  v.  Planters'  Com- 
press Co.,  129  Fed.  253;  Merritt 
&  Chapman,  etc.  Co.  v.  Vogeman, 
127  Fed.  770,  s.  c.  143  Fed.  142; 
Steamship  Co.  v.  Sharpe  &  Co.,  59 
L.  J.  Q.  B.  22,  (1890)  Vol.  24  Q. 
B.   D.    158. 

It  is  well  settled  that  bills  of 
lading  which  do  not  mention  de- 
murrage, or  refer  to  any  provi- 
sions of  the  charter  other  than 
those  containing  freight  and  aver- 
age, do  not  subject  indorsees 
thereof,  who  receive  the  goods  un- 
der them,  to  any  of  the  other  pro- 
visions of  the  charter.  They  do 
not  give  them  notice,  or  render 
them  liable  to,  the  specific  provi- 
sions of  a  charter  which  require 
a  discharge  of  a  certain  quantity 
of  cargo  per  day,  or  in  default 
thereof,  the  payment  of  a  specific 
sum  for  a  longer  detention  of  the 
vessel;  but  they  are  entitled  to 
take  the  goods  within  a  reason- 
able  time   after   arrival,   and    are 


liable  to  pay  damages  for  undue 
delay  in  taking  them,  according 
to  the  ordinary  rules  of  law 
which  govern  in  the  absence  of 
specific  agreement.  Grossman  v. 
Burrill,  179  U.  S.  100,  21  Sup.  Ct. 
R  38,  45  L.  Ed.  106,  reversing  on 
other  points,  Burrill  v.  Crossman, 
91  Fed.  543,  33  C.  C.  A.  663,  and 
65  Fed.  104. 

Where  a  consignee  fails  to  take 
the  cargo  within  a  reasonable 
time  after  arrival,  he  remains 
liable  for  the  damages  arising 
from  undue  delay,  according  to 
the  ordinary  rules  of  law  which 
govern  in  the  absence  of  a  specific 
agreement.  Graham  v.  Planters' 
Compress  Co.,  129   Fed.   253. 

When  the  master  of  a  canal  boat 
presents  bills  of  lading  to  the  con- 
signee which  not  only  recite  the 
terms  of  affreightment,  but  also 
contain  a  stipulation  for  demur- 
rage after  the  expiration  of  three 
days  allowed  for  unloading,  by 
accepting  the  cargo,  with  knowl- 
edge of  the  contents  of  these  in- 
struments, the  consignee  recog- 
nizes them  as  binding  contracts 
which  define  the  rights  and  liabil- 
ities of  the  several  parties  thereto, 
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to  recover  damages  of  that  nature,  proof  must  be  given  of 
their  existence  and  amount.^^ 

Sec.  854.  Effect  of  "cesser"  clause. — Charter  parties  usual- 
ly contain  what  is  commonly  known  as  the  cesser  clause,  such 
as,  "Cliarterers'  responsibility  to  cease  when  vessel  is  loaded, 
and  bills  of  lading  signed, ' '  and  the  question  arises  how  far  the 
claim  of  the  shipowners  against  the  charterers  for  demurrage 
is  affected  by  that  clause  w^hen  followed  by  a  lien  clause  in 
favor  of  the  shipowners.  The  rule  seems  to  be  that  the  cesser 
clause  and  lien  clause  are  to  be  read  as  co-extensive,  and  in 
a  charter  party  Avhich  contains  a  clause  for  cesser  of  the  lia- 
bility of  the  charterers,  coupled  with  a  clause  creating  a  lien 


and  he  cannot  be  heard  to  say 
that  they  are  not  what  they  pur- 
port to  be.  Gabler  v.  McChesney, 
70  N.  Y.  Supp.  191,  60  App.  Div. 
583. 

If  the  consignee  is  the  owner  of 
the  goods  and  enters  into  a  con- 
tract with  the  carrier  for  their 
transportation,  that  contract  will 
govern  even  though  the  shipper  of 
the  goods  stipulates  in  the  bill  of 
lading  for  a  different  rate  of  de- 
murrage than  that  in  the  con- 
signee's prior  contract.  Burns  v. 
Burns,  131  Fed.  238,  65  C.  C.  A. 
224,    affirming    125    Fed.    432. 

56.  Dayton  v.  Parke,  142  N.  Y. 
391,  37  N.  E.  Rep.  642,  reversing 
67  Hun,  137,  22  N.  Y.  Supp.  613; 
Van  Etten  v.  Newton,  134  N.  Y. 
143,  31  N.  E.  Rep.  334,  30  Am.  St. 
Rep.  630,  affirming  8  N.  Y.  Supp. 
478;  Conkling  v.  Brooklyn  Lum- 
ber Co.,  41  N.  Y.  Supp.  801,  10 
App.   Div.    404. 

Where  there  is  no  express  con- 
tract on  the  part  of  the  con- 
signees to  furnish  a  wharf,  yet, 
where  the  consignees  have  con- 
tracted for  dispatch  in  discharge, 
or  for  quick  dispatch,  or  that  the 


number  of  lay  days  shall  com- 
mence on  the  arrival  of  the  ship 
in  port,  there  results  an  implied 
contract  that  the  consignees  shall 
be  responsible  for  the  delays  oc- 
casioned by  failure  to  promptly 
secure  a  wharf  for  loading  or  dis- 
charging. But  where  wharves  in 
the  port  are  public,  and  cannot  be 
controlled  by  the  consignees,  and 
the  vessels  are  compelled  by  the 
proper  public  officials  to  await 
their  turn,  the  obligations  of  the 
consignees  are  discharged  if,  when 
the  vessels  obtain  a  wharf  and 
are  ready  to  discharge,  the  con- 
signees discharge  and  receive  the 
goods  as  rapidly  as  their  con- 
tract calls  for.  Flood  v.  Crowell, 
92   Fed.   402,   34    C.   C.   A.   415. 

Where  the  words  "or  assigns" 
are  found  in  the  bill  of  lading,  the 
master  understands  that  the  wharf 
of  discharge  may  not  yet  have 
been  selected,  and  there  seems  no 
reason  why  his  rights  at  the  wharf 
of  the  assignee,  to  which  he  is 
bound  to  proceed,  should  differ 
from  his  rights  at  the  wharf  of 
the  consignee.  The  Viola,  90  Fed. 
750. 
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in  favor  of  the  shipowner,  the  cesser  clause  is  to  be  construed, 
if  possible,  as  inapplicable  to  a  liability  with  Avhich  the  lien  is 
not  commensurate.^ 

Sec.  855.  Demurrage  not  allowable  where  delay  is  due  to 
shipowner's  or  master's  fault. — A  shipowner  is  not  entitled  to 
demurrage  where  the  delay  is  due  to  his  own  default  or  that 
of  the  master  of  the  vessel.  This  would  be  true  where  the 
master  wrongfully  refuses  to  receive  more  cargo  before  all  of 
the  shipment  contracted  for  has  been  loaded,  and  delay  is 
occasioned  in  settling  the  matter,^  or  where  a  dela^^  occurs 
through  the  mistaken  claim  of  the  master  that  the  bills  of 
lading  are  incorrect.^ 

The  consignor  who  hires  a  vessel  is  liable  for  demurrage,  it 
is  true,  on  account  of  delay  in  discharging  caused  by  the  re- 
fusal of  the  consignee  to  receive  the  cargo  for  reasons  not 
connected  with  some  default  of  the  carrier,^  or  for  delay  aris- 
ing from  the  refusal  of  the  consignee  to  receive  the  cargo  be- 
cause damaged  in  transit  by  an  excepted  peril,  during  which 
delay  the  consignee  was  negotiating  with  the  owner  to  pur- 
chase the  cargo  at  a  reduced  price.^  But  the  consignor  is  not 
liable  for  demurrage  where  the  refusal  of  the  consignee  to  re- 
ceive the  goods,  and  the  consequent  negotiations  with  the  con- 
signor, necessitating  a  delay,  are  due  to  a  default  of  the  car- 
rier, not  within  the  excepted  perils  of  the  bill  of  lading,  as 
where  there  was  a  shortage  of  coal  through  the  carrier's  negli- 
gence and  a  consequent  delay  in  arriving  at  a  new  agreement 
with  the  consignee  for  the  acceptance  of  the  short  cargo  at  its 
actual  weight.^ 

1.  Grossman  v.  Burrill,  179  U.  S,  67  C.  C.  A.  580;  Gould  v.  Grafflin, 
100.  21   Sup.   Ct.   R.    38,   45   L.    Ed.     62  Fed,  605. 

106,  reversing  on  other  points  but  3.  The  Assyria,  98  Fed.  316,  39 

affirming  on  this,  Burrill  r.  Cross-  C.    C.    A.    97;     Wood     v.    Sewall's 

man,  91  Fed.  543,  33  C.  C.  A.  663  Admr.,  128  Fed.  141. 

and     65     Fed.     104;     Schmidt     ;;.  4.     Sheridan   v.   Penn.   Collieries 

Keyser,  88  Fed.   799,   32   C.   C.  A.  Co.,  128  Fed.  204. 

121;    Clink  v.   Radford,    (1891)    1  5.  Pioneer  Fuel  Co.   i;.  McBrier, 

Q.    B.    625;     Hansen    v.     Harrold  84  Fed.  495,  28  C.  C.  A.  466,  55  U. 

(1894)    1   Q.   B.    612.  S.  App.  181. 

2.  Sewall  r.  Wood,  135  Fed.  12,  6.  Doherty    v.    Peal,    Peacock   & 

60 
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For  any  delay  caused  by  the  master's  absence  from  the 
vessel,  the  charterer  is  not  responsible  in  demurrage.'^  And  if 
the  master  refuses  to  deliver  the  goods  until  an  admittedly 
extortionate  charge  for  demurrage  is  paid,  the  consignee  may 
abandon  the  goods  to  the  vessel  and  recover  from  the  vessel 
the  value  of  the  goods,  less  the  lawful  charges.^ 

If  the  master  intends  to  discontinue  discharging  his  vessel 
until  security  is  given  for  demurrage,  he  should  give  such 
timely  notice  of  his  intention  to  the  charterers  as  will  enable 
them  to  furnish  the  required  security  without  delaying  the 
progress  of  the  work,  or  he  should  adopt  a  means  by  which 
prompt  discharge  may  be  made  and  the  lien  of  the  vessel  re- 
tained. No  demurrage  will  be  allowed  for  delay  caused  by  an 
arbitrary  stoppage  by  the  master  without  such  notice.^ 

Under  the  ordinary  rules  of  law,  the  owner  of  a  vessel  can- 
not detain  the  cargo  aboard  the  vessel  for  non-payment  of 
freight,  and  by  parity  of  reasoning  for  non-payment  of  general 
average,  and  thereupon  charge  demurrage  for  such  detention. 
It  is  true  that,  under  some  peculiar  circumstances,  it  would 
be  absurd  to  hold  that  the  master  was  bound  to  discharge 
instanter,  and,  therefore,  quasi  demurrage  for  a  reasonable 
time  might  be  allowable  under  such  circumstances.  Such  al- 
lowances, however,  would  not  be  strictly  in  consequence  of 
the  detention  of  the  cargo  aboard  the  vessel  in  order  to  secure 
a  lien,  but  would  arise,  according  to  the  flexible  methods  of 
the  maritime  law,  out  of  the  special  and  peculiar  circum- 
stances.i*^ 

Sec.  856.  Shipowner's  lien  for  demurrage. — There  is  no  lien 
at  common  law  for  demurrage,  and  that  right  must  arise,  if  at 
all,  by  contract.ii  It  is  otherwise,  however  by  the  maritime  law 
which  allows  a  shipowner  a  lien  without  an  express  contract 

Kerr,  54  N.  Y.  Supp.  1054,  25  Misc.  9.  In  re  10,082  Oak  Ties,  87  Fed. 

487.  935. 

7.  Whitman  v.  Vanderbilt,  75  10.  Wellman  v.  Morse,  76  Fed. 
Fed.  422,  21  C.  C.  A.  422,  38  U.  S.  573,   22  C.  C.  A.   318. 

App.   693.  11-  Phillips    r.    Rodie,    15    East, 

8.  The  Reuben  Dowd,  46  Fed.  547;  Burley  v.  Gladstone,  3  M.  & 
800.  S.    205;     Gladstone    v.    Burley,    2 


§857.]  RIGHT  TO  COMPENSATION.  947 

either  for  demurrag:e  proper  or  for  damages  in  the  nature  of 
demurrage.^ 2  But  whether  a  lien  arises  by  express  contract 
or  by  operation  of  law,  it  may  be  waived  by  the  shipowner. 
What  constitutes  such  a  waiver  on  the  part  of  the  shipowner 
is  a  question  of  fact. 

Sec.  857.  Waivers  of  claim  for  demurrage. — The  delivery  of 
the  cargo  and  collection  of  freight  money  is  not  a  waiver  of  the 
claim  for  demurrage.  "A  contractor,  by  taking  what  he  can 
get  under  his  contract  when  he  can  get  it,  no  mOre  necessarily 
and  as  matter  of  law  waives  a  claim  for  damages  for  failure 
to  perform  on  time  than  he  necessarily  waives  a  defect  of 
quality  by  accepting  goods."  Other  circumstances,  such  as 
where  other  security  is  taken,  must  be  present  in  order  to  show 
an  abandonment  of  the  claim.^^ 

The  presentation  of  a  bill  for  a  smaller  amount,^  ^  or  the 
acceptance  by  the  master  of  a  smaller  amount  under  protest,^  ^ 
does  not  necessarily  bar  the  shipowner  from  afterwards  urging 
a  larger  claim  for  demurrage.  Each  case  must  be  considered 
on  its  own  facts. 

The  common  stipulation  in  a  bill  of  lading  that,  if  the  goods 
are  not  applied  for  within  twenty-four  hours  of  the  ship's  ar- 
rival, the  master  or  agent  is  to  be  at  liberty  to  land  the  same 
at  the  risk  and  expense  of  the  owner  of  the  goods,  and  retain 
a  lien  for  his  charges  on  that  account,  gives  the  shipowner  an 
alternative  remedy.  It  does  not  supersede  his  right  to  have 
the  cargo  unloaded  by  the  consignee  and  to  hold  him  liable 
for  delay;  nor  does  it  apply  to  the  case  where  the  goods  are 

Meriv.  401;  Gray  v.  Carr,  L.  R.  6  Railroad  Co.,  166  Mass.  119,  44  N. 

Q-  B.  522.  E.  Rep.  119;  Durchmann  v.  Dunn, 

12.  The  Hyperion's  Cargo,  3  106  Fed.  950,  46  C.  C.  A.  62; 
Low.  93;  Donaldson  v.  McDowell,  Pioneer  Fuel  Co.  v.  McBrier,  84 
1  Holmes,  290;  275  Tons  of  Min-  Fed.  495,  28  C.  C.  A.  466,  55  U.  S. 
eral  Phosphates,  9  Fed.  209;  Haw-  App.  181.  But  see  216  Loads  and 
good  V.  1310  Tons  of  Coal,  21  Fed.  678  Barrels  of  Fertilizer,  8S  Fed. 
681.  984. 

13.  Iroquois  Furnace  Co.  v.  14.  Eikrem  v.  Coal  Co.,  125  Fed. 
Elphicke,    200    HI.    411,    65    N.    E.  987. 

Rep.  784,  affirming  102  111.  App.  15.  Steamshipping  Co.  v.  Hagar, 
138;  Garfield  &  Proctor  Coal  Co.  v.     124  Fed.  460. 
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applied  for  in  due  time,  but  the  unloading  by  the  consignee  is 
afterwards  interrupted.^^ 

But  the  right  of  a  shipowner  to  demurrage  may  be  affected 
by  his  laches  in  bringing  suit.'''' 

Sec.  858.  Liability  of  consignee  for  detention  of  cars  where 
duty  to  unload  the  goods  devolves  on  railroad  company, — 
While,  under  the  maritime  law,  the  carrier  is  entitled  to  de- 
mand compensation  for  the  detention  of  his  vessel  which  is 
caused  by  the  delay  of  the  consignee  in  receiving  his  goods, 
it  remains  to  be  seen  whether  a  railroad  company  may  impose 
a  similar  charge  for  the  detention  of  its  cars.  If  the  goods 
consist  of  small  or  package  freight  belonging  to  several  owners, 
and  are  such  that  they  may  be  shipped  in  a  single  car,  or  if, 
though  in  bulk,  they  are  of  such  a  character  as  to  be  subject 
to  damage  or  deterioration  on  account  of  the  elements,  it  is 
ordinarily  the  duty  of  the  railroad  company  to  unload  them 
from  the  car  and  deposit  them  in  a  safe  and  suitable  place 
before  its  liability  as  carrier  will  cease  and  that  of  ware- 
houseman begin;  and  where  the  railroad  company  is  under 
this  duty,  the  question  as  to  a  detention  of  the  car  by  the  con- 
signee does  not  usually  arise.  But  the  consignee  himself  may 
undertake  to  unload  the  goods,  and  by  reason  of  his  failure  to 
do  so  within  a  reasonable  time  the  railroad  company  may  seek 
to  hold  him  liable  for  demurrage  charges.  Thus  in  the  case 
of  Chicago  &  Northwestern  Railway  Co.  v.  Jenkins,!^  which 
was  later  distinguished  by  the  same  court  from  the  case  of 
Schumacher  v.  The  Railway,'^  the  plaintiff  brought  an  action 
of  trover  to  recover  damages  for  the  conversion  of  a  quantity 
of  paper  which  the  defendant  had  refused  to  permit  him  to 
unload  from  its  car  because,  as  it  claimed,  demurrage  charges 
which  the  plaintiff  refused  to  pay  had  accrued  under  its  pub- 
lished rules.     In  deciding  that  the  defendant  had  no  right,  in 

16.  Hick  V.  Rodocanachi    (1891)     253,  1  C.  C.  A.  237,  1  U.  S.  App.  7. 
2    Q.    B.    626,    61    L.    J.    Q.    B.    42;  18.  103   111.  588. 

affirmed,   (1893)   A.  C.  22.  19.  Schumacher  v.  The  Railway, 

17.  McKeen   v.    Morse,     49    Fed.     207    111.    199,   69    N.    E.   Rep.   825, 

affirming  s.  c.  108  111.  App.  520. 
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the  absence  of  an  express  contract  on  the  subject,  to  withhold 
possession  of  the  paper  from  the  plaintiff,  the  court  said:  "The 
rio-ht  to  demurrage,  if  it  exists  as  a  legal  right,  is  confined  to 
the  maritime  law,  and  only  exists  as  to  carriers  by  sea-going 
vessels.  But  it  is  believed  to  exist  alone  by  force  of  contract. 
All  such  contracts  of  affreightment  contain  an  agreement  for 
demurrage  in  case  of  delay  beyond  the  period  allowed  by  the 
agreement,  or  the  custom  of  the  port  allowed  the  consignee  to 
receive  and  remove  the  goods.  But  the  mode  of  doing  busi- 
ness by  the  two  kinds  of  carriers  is  essentially  different.  Rail- 
road companies  have  warehouses  in  which  to  store  freights. 
Owners  of  vessels  have  none.  Railroads  discharge  cargoes 
canned  by  them.  Carrier's  by  ship  do  not,  bid  it  is  do7ie  by  the 
consignee.  The  masters  of  vessels  provide  in  the  contract  for 
demurrage,  while  railroads  do  not,  and  it  is  seen  these 
essential  differences  are,  under  the  rules  of  the  maritime  law, 
wholly  inapplicable  to  railroad  carriers." 

Sec.  859.  Same  subject — How  where  duty  to  unload  cars 
devolves  on  consignee. — Where,  however,  the  goods  consist  of 
bulky  freight  which  is  shipped  in  car  load  lots,  and  the  con- 
signee, either  by  contract  or  by  a  well  established  custom,  is 
under  the  duty  of  unloading  the  goods  himself,  the  railroad 
company  is  only  required  to  notify  him  of  their  arrival  and 
place  the  ears  in  a  reasonably  accessible  position  for  being  un- 
loaded. It  them  becomes  the  duty  of  the  consignee  to  unload 
the  goods  within  a  reasonable  time,  and  if  he  fails  to  do  so, 
the  railroad  company  will  be  entitled  as  a  matter  of  right,  or 
in  accordance  with  its  published  rules  and  regulations,  to  de- 
mand a  reasonable  compensation  for  the  use  of  the  cars, 
whether  they  belong  to  it  or  to  another  company. 20   And  there 

20.  Kentucky  Wagon  Mfg.  Co.  v.  Ga.  173,  35  S.  E.  Rep.  369;   Schu- 

The  Railway,  98  Ky.  152,  32  S.  W.  macher   v.    The   Railway,    207    111. 

Rep.  595,  56  Am.  St.  Rep.  326,  36  109,   69   N.  E.  Rep.   825;    Railroad 

L.  R.  A.  850;   Miller  v.  The  Rail-  Co.  v.  Adams,  90  Va.  393,  18  S.  E. 

road,  88  Ga.  563,  15  S.  E.  Rep.  316,  Rep.  673,  44  Am.  St.  Rep.  916.  23 

30  Am.  St.  Rep.  170,  18  L.  R.  A.  L.  R.  A.  530;   Miller  v.  Mansfield. 

323;    Dixon    v.    The   Railway,    110  112   Mass.    260;    Railroad    Co.    v. 
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is  no  injustice  in  conceding  to  a  railroad  company  the  right 
to  impose  such  a  charge.  Where  the  character  of  the  goods  is 
such  that  the  duty  of  unloading  them  would  ordinarily  devolve 
upon  the  railroad  company,  it  may  remove  them  from  the  car 


Midvale  Steel  Co.,  201  Penn.  St. 
624,  51  Atl.  Rep.  313,  88  Am.  St. 
Rep.  836;  Swan  v.  The  Railroad, 
106  Tenn.  229,  61  S.  W.  Rep.  57; 

Railway  Co.  v.  Lockwood, Ala. 

,  37  So.  Rep.  667,  68  L.  R.  A. 

227;  Railroad  Co.  v.  George  &  Co., 

82  Miss.  710,  35  So.  Rep.  193; 
Railroad  Co.  v.  Searles,  83  Miss. 
721,  37  So.  Rep.  939,  68  L.  R.  A. 
715;  McGee  v.  The  Railway,  71 
Mo.  App.  310;  Darlington  v.  The 
Railway,  99  Mo.  App.  1,  72  S.  W. 
Rep.    122;    Owen  v.   The  Railway, 

83  Mo.  464;  Railway  Co.  v.  Propst 
Lumber  Co.,  114  111.  App.  659; 
Galveston,  etc.,  Ry.  Co.  v.  Hunt 
(Tex.  Civ.  App.),  32  S.  W.  Rep. 
549.  But  see  Railway  Co.  v.  Hol- 
den,  73  111.  App.  582,  and  Rail- 
way Co.  V.  Lamm,  73  111.  App.  592, 
where  a  contrary  rule  as  to  ship- 
ments in  car-load  lots  is  laid 
down. 

The  term  "demurrage,"  as  used 
in  its  technical  sense,  applies  to 
the  maritime  law  and  has  been 
held  by  some  authorities  to  be 
confined  to  carriers  by  water.  But 
the  word  as  used  by  railroad  com- 
panies is  not  used  in  its  techni- 
cal sense,  but  is  adopted  as  a  con- 
venient term  to  represent  the 
storage  of  goods  in  cars  as  dis- 
tinguished from  their  storage  in 
warehouse.  Dixon  v.  The  Rail- 
way, 110  Ga.  173,  35  S.  E.  Rep.  369. 

A  rule  charging  consignees  $1.00 
per  day  for  each  car  detained  aft- 
er 72  hours  from  time  of  arrival, 
Tield,  reasonable.     Railroad  Co.  v. 


Adams,  90  Va.  393,  18  S.  E.  Rep. 
673,  44  Am.  St.  Rep.  916,  22  L.  R. 
A.   530. 

A  rule  providing  that  a  party 
to  whom  freight  is  consigned 
must  receive  the  same  within  48 
hours  after  notice  is  reasonable, 
and  the  railroad  company  may  le- 
gally charge  storage  or  demurrage 
for  the  use  of  its  cars  if  the  goods 
are  not  removed  from  them  with- 
in    such     time.     Railway     Co.     v. 

Lockwood,  Ala.  ,  37  So. 

Rep.    667. 

A  rate  is  not  necessarily  un- 
reasonable because  it  is  the  same 
for  cars  of  different  sizes  and  ca- 
pacity, nor  because  a  fraction  of 
a  day  is  charged  for  as  a  whole 
day,  nor  because  the  customary 
rate  of  storage  in  warehouse  or 
elevator  is  much  lower.  Miller  v. 
The  Railroad,  88  Ga.  563,  15  S.  B. 
Rep.  316,  30  Am.  St.  Rep.  170, 
18  L.  R.  A.  323. 

Whether  a  rule  providing  for  a 
certain  charge  per  day  on  cars  not 
unloaded  or  loaded  within  a  stat- 
ed time  after  being  placed  is  rea- 
sonable, is  a  question  of  fact  for 
the  jury.  Kentucky  "Wagon  Mfg. 
Co.  V.  Railway  Co.,  98  Ky.  152, 
32  S.  W.  Rep.  595,  56  Am.  St.  Rep. 
326,  36  L.  R.  A.  850. 

The  consignee  must  have  a  rea- 
sonable time,  after  having  knowl- 
edge of  the  arrival  of  the  freight, 
to  remove  it  from  the  cars.  But 
while  many  circumstances  might 
arise  which  would  have  to  be  tak- 
en into  consideration  in  determin- 
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and  place  them  in  its  depot  or  warehouse,  and  after  its  liability 
as  a  carrier  has  ceased,  it  will  hold  them  as  a  warehouseman 
in  which  capacity  it  will  be  entitled  to  demand  storage 
charges.  On  the  same  principle  the  railroad  company  should 
be  entitled  to  demand  a  reasonable  compensation  in  the  nature 
of  demurrage  where  the  goods,  instead  of  being  held  in  its 
warehouse,  are  allowed  to  remain  upon  its  cars.  But  aside 
from  this  reason,  railroad  companies  own  and  control  the  high- 
ways upon  which  the  commerce  of  the  country  is  largely  de- 
pendent. The  law  compels  them  to  receive  the  goods  of  the 
public  and  to  transport  and  deliver  such  goods  within  a  reason- 
able time.  To  properly  perform  this  function,  it  is  of  the  ut- 
most importance  that  their  means  of  transportation  should  be 
under  their  control  and  that,  after  the  transportation  has  been 
completed,  their  vehicles  should  not  be  converted  into  store- 
houses at  the  will  of  consignees.-^  In  view  of  this,  the  law 
recognizes  the  right  of  railroad  companies  to  impose  reasonable 
charges  in  the  nature  of  demurrage  upon  consignees  whose 
duty  it  is  to  unload  their  goods  from  the  cars,  but  who  neglect 
to  do  so  within  a  reasonable  time. 

Sec.  860.   Same  subject — Effect  of  provision  for  demurrage 
charge  in  railroad  company's  receipt — Rules  and  regulations. 

ing  what  a  reasonable  time  would  to    a    succeeding    carrier    because 

be,  the  distance  which  the  freight  such  succeeding  carrier  states  that 

has  to  be  hauled  after  its  removal  it    will    not   receive    the    car,    the 

from   the    cars    is    not   a   circum-  connecting    carrier    cannot    claim 

stance    to    be    considered.     Schu-  demurrage  during  the  time  he  is 

macher   v.    The   Railway,    207    111.  holding   the    car.      Grand   Rapids, 

199,  69  N.  E.  Rep.  825.  etc.,    R.    Co.    v.    Diether,    10    Ind. 

Where    the    time    fixed    for    the  App.  206,   37  N.  B.  Rep.   39,  1069, 

consignee  to   unload  the  cars  has  53  Am.  St.  Rep.  385. 

expired,  excuses,  such  as  that  he  21.  In    Norfolk,    etc.,   R.    Co.    v. 

was    prevented    by    the    weather,  Adams,  90  Va.  393,  18  S.  E.  Rep. 

will  not  avail  him  as  against  the  673,  44  Am.  St.  Rep.  916,  22  L.  R. 

carrier's  right  to   demand   demur-  A.  530,  the  court  said:  "Under  the 

rage  charges.     Darlington   r.   The  abuses  that  prevailed  previous  to 

Railway,  99  Mo.  App.  1,  72  S.  W.  the     establishment     of    this     rule 

Rep.  122.  [providing  for  demurrage  charges] 

If  no  actual  tender   of  delivery  serious    losses    and    inconvenience 

be  made  by  a  connecting  carrier  were  caused  both  to  the  shipping 
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— If  the  customer  of  a  railroad  company,  on  the  delivery  of 
goods  for  transportation,  accepts  a  receipt  in  which  it  is  pro- 
vided that  where  the  cars  are  not  unloaded  within  a  certain 
time  demurrage  will  be  charged,  and  the  sum  named  and  time 


public  and  the  railroad  company 
by  the  unreasonable  and  protract- 
ed delay  of  consignees  in  unload- 
ing the  cars;  the  railroad  com- 
pany being  unable  to  furnish  cars 
when  called  upon  by  shippers  of 
freight,  and  their  side  tracks  be- 
ing incumbered,  and  the  move- 
ment of  freight  impeded,  causing 
heavy  expense  and  a  demand  for 
more  track  room  to  accommodate 
idle  cars  standing  unloaded  upon 
the  tracks,  and  the  company  be- 
ing unable,  therefore,  when  called 
upon  to  furnish  cars  for  the  ship- 
ping public.  The  railroad  com- 
pany, as  a  common  carrier,  is 
bound  to  furnish  cars  for  the 
transportation  of  freight;  and  it 
must  have  control  over  its  cars 
in  order  to  perform  its  duty  to 
the  public.  After  such  reason- 
able time,  the  company  by  the  rule 
becomes  simply  a  bailee  for  hire, 
and  may  make  reasonable  rules 
and  regulations,  and  charge  for 
such   service   as   bailee." 

In  Miller  v.  The  Railroad,  88 
Ga.  563,  15  S.  E.  Rep.  316,  30  Am. 
St.  Rep.  170,  18  L.  R.  A.  323, 
Simmons,  J.,  said:  "The  law  com- 
pels the  carrier  to  receive  the 
goods  of  the  public  and  to  trans- 
port and  deliver  them  within  a 
reasonable  time.  ...  To  do  this 
it  is  necessary  that  the  means 
of  transportation  shall  be  under 
the  carrier's  control,  and  that,  aft- 
er the  duty  of  carriage  has  been 
performed,  its  vehicles  shall  not 
be   converted    into   storehouses   at 


the  will  of  consignees,  to  remain 
such  indefinitely  and  without  com- 
pensation. If  no  check  could  be 
placed  upon  such  detention,  it  is 
plain  that  the  business  of  trans- 
portation would  be  at  the  mercy 
of  private  interest  or  caprice,  and 
that  carriers,  thus  hampered  and 
unable  to  foresee  the  time  or  ex- 
tent to  which  their  vehicles  would 
be  diverted  from  the  work  of  car- 
riage, could  not  provide  properly 
for  the  demands  of  traflBc,  or  per- 
form with  dispatch  their  legiti- 
mate functions.  It  would  place 
upon  the  carrier  the  burden  and 
expense  of  supplying  numerous 
vehicles  not  needed  for  the  haul- 
ing of  freight,  thus  requiring  it 
to  provide  extra  facilities  as  well 
as  to  render  extra  service  without 
compensation  beyond  that  re- 
ceived for  transportation.  It 
would  result  in  the  accumulation 
of  cars  on  the  carrier's  tracks, 
and  the  obstruction  in  a  greater 
or  less  degree  of  the  movement 
and  unloading  of  trains.  Not  only 
would  loss  ensue  to  the  carrier, 
but  consignees  and  shippers  in 
general  and  the  people  at  large 
must  suffer  seriously  from  this 
hinderance  to  the  due  and  regu- 
lar course  of  transportation.  In 
this  matter  the  public  have  rights 
paramount  to  those  of  any  indi- 
vidual or  class  of  individuals,  and 
the  business  of  the  common  car 
rier  must  be  so  conducted  as  to 
subserve  the  general  interest  and 
convenience.     Especially     is     thla 
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stated  are  reasonable,  his  acceptance  will  be  held  to  create  a 
binding  contract  between  the  parties.^  And  since  the  right 
is  universally  conceded  to  railroad  companies  to  adopt  reason- 
able rules*  and  regulations  for  the  better  management  and  op- 
eration of  their  roads,  and  shipments  which  are  made  subse- 
quent to  their  adoption  will  be  held  to  have  been  made  subject 
to  them,  a  shipment  which  is  made  after  a  rule  has  been  adopt- 
ed providing  for  demurrage  charges  will  be  subject  to  its  rea- 
sonable provisions,  and  the  customer  will  be  bound  by  the  rule, 
although  no  notice  of  it  was  inserted  in  the  receipt  or  bill  of 
lading  delivered  to  him.- 

Sec.  861.  Same  subject — Car  service  associations. — On  ac- 
count of  the  great  growth  of  commerce  during  recent  years  and 
the  consequent  increase  in  bulk  of  through  freight  requiring 
the  cars  of  one  company  to  be  transported  over  the  lines  of 
other  companies,  it  became  a  matter  of  some  difficulty  for  rail- 
road companies  to  keep  a  proper  record  of  the  whereabouts 
of  their  cars.  To  correct  this  evil  and  to  secure  a  prompt  re- 
turn of  cars  after  the  arrival  of  the  goods  at  their  destination, 
it  has  become  common  for  railroad  companies  operating  within 

true  as  to  railroad  companies  in  regulation  providing  for  demur- 
view  of  the  important  franchises  rage,  the  regulation  will  be  op- 
granted  them  by  the  public,  and  erative  whether  indicated  upon 
the  use  and  control  thus  acquired  bills  of  lading  or  not.  Miller  v. 
of  highways  upon  which  the  com-  The  Railroad  Co.,  88  Ga.  563,  l.") 
merce  of  the  country  so  largely  S.  E.  Rep.  316,  30  Am.  St.  Rep. 
depends."  170,  18  L.  R.  A.  323. 

1.  Railroad  Co.  v.  Searles,  83  The  right  to  demurrage  for  de- 
Miss.  721,  37  S.  W.  Rep.  939,  68  tention  of  cars  exists  independent 
L.  R.  A.  715;  Railroad  Co;  v.  Mid-  of  any  express  contract  giving  it. 
vale  Steel  Co.,  201  Penn.  St.  624,  Darlington  v.  The  Railway,  99  Mo. 
51   Atl.  Rep.  313,  88  Am.   St.  Rep.  App.  1,  72  S.  W.  Rep.   122. 

836;  Swan  v.  The  Railroad,  106  A  rule  promulgated  by  a  rail- 
Tenn.  229,  61  S.  W.  Rep.  57;  Mc-  road  company  imposing  demur- 
Gee  V.  The  Railway,  71  Mo.  App.  rage  charges  for  the  dilatory  un- 
310;  Galveston,  etc.,  R'y  Co.  v.  loading  of  cars  will  be  binding 
Hunt  (Tex.  Civ.  App.),  32  S.  W.  upon  consignees  though  they  have 
Rep.  549.  no   knowledge  of  such   rule.  Rail- 

2.  As   between    the   carrier   and  read  Co.  v.  Searles,  supra. 
customers  who  have   notice   of  a 
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a  certain  territory  to  form  what  are  known  as  car-service  as- 
sociations. The  object  of  these  associations  is  to  keep  a  record  of 
the  whereabouts  of  the  cars  of  the  various  railroad  companies 
of  which  the  association  is  composed,  and  to  promulgate  and  en- 
force rules  and  regulations  to  prevent  cars  standing  idle  at  one 
place  when  needed  to  meet  the  traffic  demands  of  another. 
Such  associations  are  recognized  as  being  lawful,  and  their 
rules  and  regulations,  when  reasonable,  will  be  upheld.^ 

To  effect  the  purposes  for  which  car-service  associations  are 
organized,  their  rules  uniformly  provide  that  cars  shall  be  un- 
loaded within  a  certain  time  and  that,  after  the  expiration  of 
such  time,  a  stated  charge,  spoken  of  as  demurrage,  will  be 
collected;  and  when  a  rule  thus  promulgated  by  the  associa- 
tion is  reasonable,  shipments  made  over  the  roads  adopting  it 
will  be  subject  to  its  provisions,  and  for  any  detention  of  ears 
beyond  the  time  provided  for  unloading,  the  stated  charge  may 
be  collected.^ 

Sec.  862.  Same  subject — Lien  of  railroad  company  on  goods 
to  secure  payment  of  charges  in  the  nature  of  demurrage. — 

3.  Railroad  Co.  v.  George  &  Co.,  lated    to    secure    the    prompt    un- 

82  Miss.  710,  35  So.  Rep.  193.     In  loading  of  cars,  are  not  unlawful 

Railroad   Co.   v.   Searles,   83   Miss,  because    their    rules    establish    a 

721,  37  So.  Rep.  939,  68  L.  R.  A.,  uniform  charge  for  the  detention 

715,  it  is  held  that  car  service  as-  of   cars.      Such   charge   is  not  in- 

sociations   are   not   condemned   by  tended  for  revenue,  and  therefore 

the  Mississippi  anti  trust  law  nor  the  rule  is  not  against  the  law  as 

inimical    to    the    public    welfare;  being    an    agreement    between    ri- 

that    they    do    not    infringe    upon  val  railroad  companies  not  to  com- 

the   rights   of   the   individual    nor  pete   with   each   other.     Kentucky 

the    well-being    of    the    state,    and  Wagon   Mfg.  Co.   v.  The  Railroad, 

that    they    do    not    constitute    an  98  Ky.  152,  32  S.  W.  Rep.  595,  56 

abandonment   of    corporate   auton-  Am.    St.    Rep.    326,    36    L.    R.    A. 

omy    or    involve    a    delegation    of  850. 

corporate  functions.  It  is  also  said  4.  See  cases  cited  in  §  859. 

that    such    an    association    is    not  A    particular    common    carrier, 

rendered    unlawful    because    some  though    a    corporation,    makes    a 

of  its  members  attempt  to  put  it  regulation  its  own  by  adopting  it 

to  an  unlawful  use.  and    acting    upon    it,    irrespective 

Car   service   associations,   organ-  of  the  source  from  which  it  is  de- 

ized  for  the  purpose  of  promulgat-  rived.     The  fact,  therefore,  that  it 

ing   rules    and    regulations    calcu-  is    promulgated    by    a    person   of 
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While  the  rule  is  adhered  to  by  some  courts  that,  in  the  ab- 
sence of  statute  or  an  express  contract  on  the  subject,  a  rail- 
road company  is  not  entitled  to  a  lien  on  the  goods  in  its  cus- 
tody to  secure  the  payment  of  charges  in  the  nature  of  demur- 
rage which  have  accrued  by  reason  of  the  consignee's  failure  to 
unload  the  goods  from  the  cars  within  a  reasonable  time  after 
their  arrival  at  destination,^  the  weight  of  modern  authority 
sustains  the  view  that,  where  it  is  the  duty  of  the  consignee, 
either  by  general  custom  or  a  contract  to  that  effect,  to  unload 
the  goods,  and  he  fails  to  do  so  within  a  reasonable  time  after 
their  arrival,  the  railroad  company,  on  the  same  principle  that 
it  would  be  entitled  to  demand  storage  charges  for  the  use  of 
its  warehouse  and  to  claim  a  lien  on  the  goods  to  secure  the 
payment  of  such  charges,  will  be  entitled  under  the  law  to  de- 
mand a  reasonable  charge  for  the  use  of  its  cars  and  to  retain 
possession  of  the  goods  until  such  charges  are  paid.*'     So  if  a 


board  of  persons  representing  a 
combination  of  such  carriers  will 
make  no  difference.  Miller  v.  The 
Railroad,  88  Ga.  563,  15  S.  E.  Rep. 
316,  30  Am.  St.  Rep.  170,  18  L.  R. 
A.  323. 

5.  Nicollette,  etc.,  Co.  v.  Penn- 
sylvania Co.,  Penn.  St.  , 

62  Atl.  Rep.  1060;  Crommelin  v. 
Railroad,  4  Keyes  (N.  Y.),  90; 
East  Tennessee  R.  Co.  v.  Hunt, 
15  Lea,   261. 

6.  Schumacher  v.  The  Railway, 
207  111.  199,  69  N.  E.  Rep.  825; 
Kentucky  Wagon  Mfg.  Co.  v.  The 
Railway,  98  Ky.  152,  32  S.  W. 
Rep.  595,  56  Am.  St.  Rep.  326, 
36   L.  R.   A.   850;    Railway  Co.  v. 

Lockwood,  Ala.  ,  37   So. 

Rep.  667;  Railroad  Co.  v.  George 
&  Co.,  82  Miss.  710,  35  So.  Rep. 
193;  Railroad  Co.  v.  Searles,  83 
Miss.  721,  68  L.  R.  A.  715,  37  So. 
Rep.  939;  Railway  Co.  v.  Propst 
Lumber  Co.,  114  111.  App.  659. 

It  is  not  necessary  to  the  exist- 


ence of  a  lien  to  secure  demurrage 
charges  that  have  accrued  by  rea- 
son of  the  detention  of  cars,  that 
it  arise  from  a  specific  contract 
providing  for  it.  Such  right  may 
arise  by  implication,  as  in  the  case 
of  a  railroad  company  that  has 
stored  goods  transported  by  it 
when  not  received  by  the  con- 
signee promptly  at  the  place  of 
delivery.  Schumacher  v.  The' 
Railway,  supra. 

A  rule  of  a  car  service  associa- 
tion which  provides  that  when 
consignees  refuse  to  pay  or  un- 
reasonably defer  settlement  of  car 
service  charges,  cars  will  not  be 
switched  to  the  private  sidings  of 
such  consignees,  is  legal  and  en- 
forceable. Railroad  Co.  v.  Searles, 
supra. 

In  Railway  Co.  v.  Lockwood, 
supra,  the  railroad  company 
placed  a  car-load  of  lumber  upon 
one  of  its  team  tracks  for  the 
purpose  of  being  unloaded  by  the 
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delivery  of  part  of  the  goods  has  been  made  before  the  time  for. 
unloading  has  expired,  the  railroad  company  will  be  entitled  to 
retain  possession  of  the  remainder  to  secure  the  payment  of 
charges  in  the  nature  of  demurrage  which  have  accrued  subse- 
quent to  such  timeJ  And  it  has  been  held  that  where  a  por- 
tion of  the  goods  contained  in  several  cars,  upon  which  charges 
for  a  detention  have  accrued,  is  delivered  without  payment  of 
the  charges  having  been  made,  the  railroad  company  will  be 
entitled  to  a  lien  upon  the  balance  of  the  shipment  to  secure 
the  payment  of  such  charges.^ 

Sec.  863.    (i;  475.)    Carrier's  right  of  action  for  indemnity — 
Freight  for  goods  not  delivered — Failure  to  supply  cargo. — If 

the  carrier  incur  any  loss  from  having  what  are  known  as 
dangerous  goods  imposed  upon  him  without  his  knowledge,  or 
suffer  any  loss  or  penalty  from  being  engaged  in  the  transpor- 
tation or  delivery  of  illegal  goods  of  the  character  of  which  he 
is  not  aware,  the  owner  or  shipper  will  be  bound  to  indemnify 
him.^  And  if  he  is  prevented  from  delivering  the  goods  by 
their  being  seized  through  the  fault  or  misconduct  of  the 
freighter  or  owner,  he  will  be  entitled  to  his  freight  as  though 

consignee.  After  the  car  had  re-  the  lumber,  by  a  delivery  of  the 
mained  upon  the  team  track  for  car  upon  the  team  track  of  the 
the  period  which  by  the  rules  of  carrier  for  the  purpose  of  being 
the  Alabama  car  service  associa-  unloaded  by  the  consignee,  was  ac- 
tion was  allowed  for  unloading,  ccmpanied  with  the  duty  on  his 
only  a  part  of  the  lumber  had  been  part  to  remove  the  same  from  the 
unloaded.  Demurrage  having  ac-  car.  The  placing  of  the  car, 
crued,  and  the  consignee  having  therefore,  on  the  company's  team 
refused  to  pay  the  same,  the  rail-  track  for  the  aforesaid  purpose 
road  company  sealed  the  car  and  was  not  such  an  absolute  delivery 
placed  it  beyond  the  consignee's  as  to  destroy  the  carrier's  right  of 
control.  The  consignee  brought  lien  for  demurrage  subsequently 
suit  in  trover  against  the  railroad  accruing."  See  also,  Darlington 
company,  and  in  deciding  the  case  v.  The  Railway,  99  Mo.  App.  1,  72 
in  the  supreme  court,  it  was  said  S.  W.  Rep.  122. 
in  part:  "The  delivery  was  quali-  7.  Railway  Co.  v.  Lockwood,  sii- 
fied     and     conditional     upon     the  pra. 

lumber   being   unloaded   from    the  8.  Railroad  Co.  v.  George  &  Co., 

car  within  a  fixed  time.  The  right  supra. 

of    the    consignee's    possession    of  9.  Ante,  §  79S. 
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he  had  actually  delivered  them.^'^  So  if  he  has  delivered  the 
goods  to  the  wrong  person,  and  has  been  obliged  in  conse- 
quence to  pay  the  true  owner  for  them,  he  may  sue  the  person 
to  whom  he  delivered  them  for  their  value.^^  So  if  a  party 
contracts  with  the  carrier  to  supply  him  freight  or  a  cargo  for 
his  voyage,  and  fails  to  do  so,  an  action  will  lie  on  behalf  of 
the  carrier,  and  he  may  recover  the  loss  which  he  has  sustained 
by  the  failure  to  perform  the  contract.^  2  'Q^it  he  would  be 
bound,  in  case  of  such  failure,  to  use  due  diligence  to  procure 
other  goods  to  complete  his  cargo.  He  will  have  no  right  to  re- 
main idle,  if  other  freight  can  be  procured,  and  to  claim 
freight  for  the  goods  which  were  not  carried  because  not  de- 
livered to  him  under  the  contract.^  ^ 


III.   THE  CARRIER'S  RIGHT  OF  LIEN. 

Sec.  864.   (§  476.)   The  carrier  has  a  lien  for  his  freight. — As 

security  for  his  compensation  for  the  carriage  of  the  goods,  and 
for  the  advances  which  he  has  been  required  to  make  for  the 
owner  in  order  to  further  their  transportation,  the  carrier  has 
what  is  called  a  lien  upon  them,  which  is  nothing  more  than  a 
right  to  retain  possession  of  them  until  such  charges  have  been 
paid  or  tendered,  and  differs  in  no  important  respect  from  the 
right  which  the  law  gives  to  other  bailees  of  chattels  who  have 
performed  labor  or  expended  their  means  upon  them  at  the  re- 
quest of  the  owner.  The  owner  of  the  goods  has  no  right  to 
demand  their  possession  until  he  has  paid  or  tendered  payment 
for  the  service  and  advances,  nor,  as  a  general  rule,  has  the  car- 
rier a  right  to  the  payment  of  his  freight  until  the  goods  are 
tendered  to  the  party  to  whom  they  are  consigned.^'* 

10.  Bradstreet    v.     Baldwin,     11     421;    Cockburn  v.  Alexander,  6  C. 
Mass.   229.  B.  791;   Harries  v.  Edmonds,  1  C. 

11.  Brown  v.  Hodgson,  4  Taunt.     &  K.  686. 

189;   Coles  v.  Bulman,  6  Com.   B.  13.  Hamilton   v.    McPherson,    2S 

184.  N.  Y.  72. 

12.  Bixby    v.    Bennett,    3    Daly,  14.  Clarkson    r.    Edes,    4    Cow. 
225;    Hunter  v.  Fry,  2  B.  &  Aid.  470;   Barker  v.  Havens,  17  Johns. 
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Sec.  865.  (§477.)  Lien  usually  a  specific  one — When  gen- 
eral.— This  lian  of  the  carrier  is  only  a  specific  or  particular  lien 
in  being  confined  to  charges  and  advances  upon  the  particular 
goods  upon  whioh  it  is  claimed/^  as  distinguished  from  what 

234;  Bowman  v.  Hilton,  11  Ohio,  performance  of  the  contract  for 
303;  Fuller  v.  Bradley,  25  Penn.  safe  carriage  and  delivery,  and  no 
St.  120;  Skinner  v.  Upshaw,  2  Ld.  such  lien  upon  the  ship  attaches 
Raym.  752;  Wilson  v.  Railroad,  56  until  the  lien  for  freight  has  at- 
Me.  60;  Lickbarrow  v.  Mason,  2  tached  upon  the  cargo."  The 
T.  R.  63.  Bella,  91  Fed.  540.  See  also,  Ware- 
In  McCullough  V.  Hellweg,  66  house  &  Builders'  Supply  Co.  r. 
Md.  269,  it  is  said  that  the  lien  Galvin.  96  Wis.  523,  71  N.  W.  Rep. 
does  not  attach  until  the  con-  804,  65  Am.  St.  Rep.  57,  citing 
tract  to  safely  deliver  has  been  so  Hutch,  on  Carr. 
far  performed  that  the  carrier  is  15.  Bacharach  v.  Chester  Freight 
in  a  situation  to  demand  the  Line,  133  Penn.  St.  414,  19  Atl. 
freight.  See,  to  like  effect,  John-  Rep.  409;  Pennsylvania  R.  Co.  v. 
ston  r.  Davis,  60  Mich.  56.  Oil  Works,  126  Penn.  St.  485;  At- 
Carriers  by  water  have  a  lien  las  S.  S.  Co.  v.  Colombian  Land 
for  their  charges  the  same  as  car-  Co.,  102  Fed.  358,  42  C.  C.  A.  398. 
riers  by  land  and,  aside  from  the  The  better  opinion  would  seem 
manner  of  its  enforcement  which  to  be  that  the  lien  attaches  to  the 
is  by  statute  devolved  upon  courts  goods  as  soon  as  they  are  deliv- 
of  admiralty,  it  rests  upon  the  ered  to  the  carrier.  They  cannot 
same  principles  as  the  common-  be  demanded  of  him  by  the  own- 
law  lien  of  carriers  by  land.  Ware-  er  after  such  delivery  without  a 
house  &  Builders'  Supply  Co.  r.  tender  of  the  whole  freight  which 
Galvin,  96  Wis.  523,  71  N.  W.  Rep.  the  carrier  would  earn  by  carry- 
804,  65  Am.  St.  Rep.  57,  citing  ing  them  to  destination,  and  giv- 
Hutch.  on  Carr.  ing  him  an  indemnity,  if  it  be  re- 
A  carrier  by  water  has  an  un-  quired,  against  the  consequences 
doubted  right  to  retain  the  goods  of  any  outstanding  bill  of  lading 
until  the  charges  for  freight  are  which  he  may  have  given  for  the 
paid,  but  he  cannot  detain  the  goods.  And  although  the  carriage 
goods  for  such  purpose  on  board  may  not  have  actually  commenced, 
the  ship,  as  the  consignee  or  own-  the  carrier,  by  the  delivery,  has 
er  of  the  cargo  would  then  have  assumed  the  risk  of  the  safety  of 
no  opportunity  of  examining  its  the  goods  as  a  qiiasi-insurer. 
condition.  Mordecai  v.  Lindsey,  Tindall  v.  Taylor,  4  El.  &  B.  219; 
79  U.  S.  417,  18  L.  Ed.  486.  Thompson  v.  Small,  1  Com.  B. 
"As  between  the  respective  own.  328,  354;  Thompson  r.  Trail,  2  C. 
ers  of  a  ship  and  cargo,  their  &  P.  334;  Bartlett  r.  Carnley,  6 
rights  are  reciprocal.  The  right  Duer,  194;  Van  Buskirk  r.  Purin- 
to  a  lien  for  freight  gives  a  right  ton,  2  Hall,  561;  Collman  r.  Col- 
to   a  lien   upon   the   ship   for  due  lins,  id.  569, 
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is  known  as  a  general  lien,  by  which  the  bailee  has  the  right 
to  retain  his  possession  until  any  balance  which  the  owner  may 
owe  him  on  other  accounts  than  the  expenses  and  services  upon 
the  particular  goods  has  been  paid.  Thus  limited,  the  lien  of 
the  carrier  is  favored  by  the  courts,  and  the  presumption  will 
always  be  in  favor  of  its  existence  until  it  is  shown  to  have 
been  waived  by  the  stipulations  or  conduct  of  the  parties,  in- 
compatible with  the  existence  of  such  a  right,  or  to  have  been 
lost  by  the  voluntary  acts  of  the  carrier.  But  general  liens  in 
behalf  of  carriers,  as  well  as  of  other  bailees,  are  regarded  with 
jealousy,  it  is  said,  as  being  encroachments  upon  the  common 
law.^*5  And  whilst  carriers  may,  by  express  agreement  or  by 
the  long  established  and  well  known  usage  of  particular  locali- 
ties, or  of  particular  classes  of  those  engaged  in  that  business, 
become  entitled  to  retain  the  goods  which  may  come  into  their 
custody  for  such  general  balances,  they  cannot  acquire  such 
right  by  notice  to  their  employers,  though  it  has  been  held  that 
ordinary  tradesmen  or  artisans,  who  may  work  for  whom  they 
please,  may,  in  this  manner,  acquire  the  right  to  retain  for  all 
that  the  owners  of  the  goods  intrusted  to  them  may  owe.  But  it 
was  said  that  the  same  rule  did  not  apply  to  carriers  and  inn- 
Other  cases  state  the  law  as  be-  East,  224;  McFarland  v.  Wheeler, 
ing  that  no  right  to  freight  ac-  26  Wend.  467. 
crues  or  can  attach  to  the  goods  But  where  the  same  vendor,  un- 
until  the  voyage  has  commenced,  der  a  single  contract  of  sale,  ships 
01,  as  it  is  usually  expressed,  un-  several  consignments  of  goods  to 
til  the  ship  has  broken  ground,  the  same  vendee,  each  shipment 
Bailey  v.  Damon,  3  Gray,  92;  Cur-  embracing  several  car-loads,  the 
ling  r.  Long,  1  B.  &  P.  6:'.4;  Clem-  carrier  has  the  right  to  retain  out 
son  r.  Davidson,  5  Binney,  392;  of  any  one  or  more  of  the  con- 
Burgess  V.  Gun,  3  Har.  &  J.  225.  signments  enough  of  the  goods  in 
But  it  has  been  suggested  that  value  sufficient  to  pay  the  charges 
the  rule  adopted  by  these  latter  for  freight  without  respect  to  the 
cases  is  appropriate  only  in  cases  particular  consignments  out  of 
of  ships  chartered  at  a  freight  which  the  goods  are  retained, 
payable  according  to  time,  and  Penn.  Steel  Co.  r.  Railroad  Co.. 
not  to  general  ships  or  to  other  94  Ga.  636,  21  S.  E.  Rep  577.  See 
carriers.  also,  cases  cited  in  following  sec- 

16.  Rushforth      r.      Hadfield,      7     tion. 
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keepers,  who  have  no  right  to  say  that  they  will  not  receive 
goods  except  on  their  own  terms.^'^ 

Sec.  866.  What  charges  the  lien  protects. — The  lien  allowed 
to  the  carrier  by  law  to  secure  the  payment  of  freight  extends 
only  to  his  charges  for  the  transportation  of  the  goods.^^  It  in- 
cludes legal  import  duties  paid  by  him  either  to  the  govern- 
ment directly  or  to  a  connecting  carrier  who  has  already  paid 
such  charges  ;i^  it  also  includes  salvage  charges.-^  It  does  not 
include,  however,  expenses  for  warehousing  the  goods,-^  nor 
damages  for  the  breach  of  collateral  contracts  or  covenants  by 
the  shipper,  even  when  incorporated  in  the  bill  of  lading.22 
And  in  England  it  has  been  held  not  to  include  the  payment  of 
port  charges.^^ 

Sec.  867.  (§  478a.)  Same  subject — Lien  of  last  of  connecting 
carriers  for  freight  advanced  to  preceding  carrier. — But  the 


17.  Kirkman  v.  Shawcross,  6  T. 
R.  14;  Wright  v.  Snell,  5  B.  &  Aid. 
350. 

18.  The  lien  will  extend  to  ex- 
penses necessarily  incurred  in 
reconditioning  insufficient  bags  ac- 
cording to  the  terms  of  the  bill 
of  lading.  Payne  v.  Ralli,  74  Fed. 
r)63.  The  lien  extends  only  to 
charges  connected  with  the  trans- 
portation. Berry,  etc.,  Co.  v.  Rail- 
way  Co.,  Mo.  App.  ,   92 

S.  W.  Rep.  714. 

Carrier  cannot  seize  or  hold 
goods  for  debts  due  himself  not 
connected  with  the  carriage. 
Pharr  v.  Collins,  35  La.  Ann.  939. 
Where  goods  are  consigned  gen- 
erally to  consignee,  the  carrier 
cannot  hold  them  for  general 
freight  balance  against  consignor, 
even  though  bill  of  lading  so  pro- 
vides. Bacharach  v.  Freight  Line, 
133  Penn.  St.  414,  19  Atl.  Rep. 
409;  Atlas  S.  S.  Co.  v.  Colombian 
Land  Co.,  102  Fed.  358,  42  C.  C. 
A.   398. 


19.  Railroad  Co.  v.  Pearce,  192 
U.  S.  179,  48  L.  Ed.  397,  reversing 
Pearce  v.  Railroad  Co.,  89  Mo. 
App.  437;  Waldron  v.  Railway  Co., 
22  Wash.  253,  60  Pac.  Rep.   653. 

20.  Chicago,  etc.,  Co.  v.  Packet 
Co.,  38  Iowa,  377. 

21.  Lambert  v.  Robinson,  1  Esp. 
119;  Steamboat  Virginia  v.  Kraft, 
25  Mo.  76;  Winchester  v.  Busby 
(Can.),  16  S.  C.  R.  336. 

22.  Phillips  V.  Rodie,  15  East, 
547;  Burley  v.  Gladstone,  3  M.  & 
S.  205;  Gray  v.  Carr,  L.  R.  6  Q. 
B.    522. 

A  carrier  cannot  refuse  to  de- 
liver until  payment  of  charges 
for  a  former  shipment  is  made. 
Atchison,    etc.,    Ry.    Co.    v.    Bour- 

dett,  Kan.  ,  85  Pac.  Rep. 

820.  But  see,  Penn.  Steel  Co.  v. 
Railroad  Co.,  94  Ga.  636,  21  S.  E. 
Rep.  577,  cited  in  notes  to  pre- 
ceding section. 

23.  Faith  v.  The  E.  Ind.  Co.,  4 
B.  &  Aid.  630, 
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lien  will  extend  to  and  embrace  advances  made  to  preceding 
carriers,  for  their  charges  for  the  portion  of  the  transportation 
performed  by  them ;  and  the  ultimate  or  final  carrier  may  re- 
fuse to  deliver  the  goods  until  his  own  charges  and  all  such  ad- 
vances have  been  paid,-"*  unless  the  bill  of  lading  shows,  or  the 
carrier  is  otherwise  informed,  that  such    preceding    carriers 

24.  Briggs    v.    The    Railroad,    6  "released"  or  prepaid  does  not  af- 

Allen,     246;     White     v.     Vann,     6  feet   the    question    if    last    carrier 

Humph.   70;    Wells   v.   Thomas,  27  had   no   notice  of   it.     Georgia   R. 

Mo.  17;   Galena,  etc.,  R.  R.  v.  Rae,  Co.  v.  Murray,  85  Ga.  343,  11  S.  E. 

18  111.  488;  S.  B.  Virginia  v.  Kraft,  Rep.    779;     Bird    v.    Railroad    Co., 

supra;   Express    Co.    v.   U.    S.    Ex-  72    Ga.    655;     Knight    v.    Railroad 

press  Co.,   88   Fed.   659;     affirmed,  Co.,  13  R.  I.  572;   Wolf  v.  Hough, 

92    Fed.    1022,    35    C.    C.    A.    172;  22     Kans.     659;     Express     Co.    v. 

Cayo   V.   Pool's   Assignee,    108   Ky.  Shoop,  85  Penn.   St.   325;   Crossaft 

124,  55  S.  W.  Rep.  887,  49  L.  R.  A.  v.    Railroad    Co.,    149    Mass.    196; 

251,  94  Am.  St.  Rep.  348;   Thomas  Schneider  v.  Evans,   25  Wis.  241; 

r.    Railway    Co.,    25    Ky.    L.    Rep.  Railroad    Co.    v.    Brookhaven,    71 

1051,    76    S.    W.    Rep.    1093;    Hoff-  Miss.  663,  16  So.  Rep.  252. 

man    r.    Railway    Co.,    125    Mich.  "It  is  the  well  settled  law  that 

201,  84   N.  W.  Rep.   55;    Evans  &  every      carrier,      through      whose 

Hollinger  v.  Railroad  Co.,  76  Mo.  hands  goods  are  shipped,  becomes 

App.   472.  the   agent   of   the  owner   and   has 

The    final    carrier    will    have    a  implied    authority    from    him    as 

lien  for  charges  advanced,  and  it  such    agent    to    advance    previous 

is  not  required  to  go  to  the  trou-  charges    upon    them    and    collect 

ble   and   expense  of   investigating  them  again  from  the  next  carrier 

the  merits  of  prior  charges  which  or      warehouseman      into      whos6 

are    apparently    just.    Berry,    etc.,  hands    he    delive'-s    them.      While 

Co.  V.  Railway  Co.,  Mo.  App.  this  is  so,  the  carrier  is  bound  to 

,  92  S.  W.  Rep.  714.  act  in   good   faith   toward,  and   to 

The    last    carrier    may    pay    the  carefully  watch  the  interest  of  the 

charges   of   previous   carriers   and  owner,  whoever  he  may  be.  He  is 

hold  the  goods  for  his  reimburse-  bound  to  do  this  to  the  same  ex- 

ment  as  well  as  for  his  own  share  tent    that    a   prudent   man    would 

of   the   freight   earned,   and   these  were   he   present   acting   for   him- 

charges,    if    within    the    ordinary  self.     He  must  see  that  the  previ- 

rates  and  apparently  regular,  are  ous  charges  are  reasonable  before 

not  to  be  cut  down  nor  the  right  ho  is  authorized  to  pay  them,  for 

to  hold  the  goods  defeated  by  the  it  is  not   every  charge  which  ev- 

mistake  or  omission  of  a  previous  ery     extortioner     through     whose 

independent  carrier,  of  which  the  hands  goods  pass  in  transitu  may 

last  carrier,  without  fault  or  neg-  see  fit  to  impose  upon  them  that 

ligence  on  his  part,  has  no  notice,  he  is  authorized   to  pay  and  thus 

The  fact  that  goods  were  shipped  fix  upon  the  owner  a  certain  lia- 
61 
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have  been  prepaid.^^  And  to  ascertain  this  fact  he  must  exam- 
ine the  bill  of  lading  if  one  accompanies  the  goods.  But  if  it  be 
silent  on  the  subject,  and  the  carrier  has  no  information  from 
any  other  source  of  the  prepaj'ment,  he  is  justified  in  advancing 
the  freight,  and  will  be  entitled  to  a  lien  therefor.^^  If  the  car- 
rier who  contracts  to  carry  the  goods  employ  another  carrier 
to  carry  them,  the  latter  will  be  entitled  to  a  lien,^"  unless  the 
first  carrier  has  been  paid  for  the  service,^*  or  unless  such  first 


bility."  Armstrong  i\  Railway 
Co.,  62  Mo.  App.  639,  1  Mo.  App. 
Rep'r   552. 

In  Railway  Co.  v.  Stoner,  5  Tex. 
Civ.  App.  50,  23  S.  W.  Rep.  1020, 
the  court  held  that,  where  goods 
are  tendered  to  a  carrier  by  a 
connecting  line,  such  carrier  need 
not  delay  receiving  them  until 
the  original  contract  with  the 
owner  can  be  investigated.  Such 
carrier  is  required  by  statute  in 
Texas  to  receive  the  goods  when 
properly  tendered,  and  if  he  has 
no  knowledge  of  a  previous  con- 
tract as  to  the  freight,  and  no 
special  contract  is  made  as  to 
compensation,  he  has  the  right  to 
charge  his  reasonable  and  cus- 
tomary  rates   for   like   service. 

Although  a  connecting  carrier 
may  refuse  to  deliver  goods  until 
all  advances  have  been  paid,  he 
is  not  liable  to  the  preceding  car- 
riers for  their  freight  charges  and 
advances  if  the  goods  are  de- 
stroyed on  his  wharf  preparatory 
to  delivery  to  him.  Railroad  Co. 
r.  National  S.  S.  Co.,  137  N.  Y. 
23,  32  N.  E.  Rep.  993,  affirming 
62  Hun,  621,  17  N.  Y.  Supp.  28; 
s.  c.  14  N.   Y.  Supp.   253. 

25.  Marsh  v.  Railway  Co.,  3  Mc- 
Crary,  236;  Converse  Bridge  Co.  v. 
Collins,  119  Ala.  534,  24  So.  Rep. 
561. 


26.  Travis  v.  Thompson,  37 
Barb.   236. 

Where  goods  were  shipped  un- 
der a  through  bill  of  lading  over 
the  lines  of  several  connecting 
carriers,  and  the  last  of  such  car- 
riers accepted  the  goods  from  the 
next  preceding  carrier  with  no- 
tice that  the  initial  carrier  had 
issued  to  the  consignor  such 
through  bill  of  lading  which  re- 
cited that  the  entire  freight 
charges  had  been  paid,  which 
statement  was  erroneous  and 
known  to  the  last  carrier  to  be 
such,  and  with  such  information 
the  last  carrier  paid  the  freight 
charges  which  had  accrued  up  to 
the  time  it  took  possession  of  the 
consignment,  he  did  so,  in  so  far 
as  a  bona  fide  transferee  of  the 
bill  of  lading  was  concerned,  at 
his  own  risk,  and  could  not,  as  to 
such  holder  who  had  taken  the 
bill  of  lading  under  the  belief 
that  the  freight  charges  had  been 
prepaid,  withhold  the  goods  to  se- 
cure the  payment  of  the  freight 
charges  so  advanced.  American 
National  Bank  v.  Railroad  Co., 
9G  Ga.  665,  23  S.  E.  Rep.  898,  51 
Am.   St.  Rep.  155. 

27.  Nordemeyer  v.  Loescher,  1 
Hilt.  499. 

28.  Matthews  v.  Gibbs,  3  El.  & 
El.  282. 
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carrier  had  no  authority,  either  express  or  implied,  to  forward 
the  goods  beyond  his  own  line.-^  Nor  will  the  lien  of  the  last 
carrier  be  affected  by  the  fact  that  the  previous  carrier  has 
been  in  default  by  reason  of  damage  to  the  goods.^^  And  if  the 
goods  are  carried  to  the  wrong  destination,  or  over  a  wrong 
route,  by  the  fault  of  the  shipper  or  his  agent,  the  carrier  will 
nevertheless  be  entitled  to  his  freight.^^ 


29.  Siefert  v.  Railway  Co.  (Tex. 
Civ.  App.),  57  S.  W.  Rep.  899. 

30.  Thomas  f.  Railway  Co.,  25 
Ky.  L.  Rep.  1051,  76  S.  W.  Rep. 
1093. 

31.  Briggs  V.  The  Railroad  Co., 
6  Allen,  246;  Fordyce  v.  Johnson, 
56  Ark,  430,  19  S.  W.  Rep.  1050; 
Crossan  v.  Railway  Co.,  149  Mass. 
196,  21   N.  E.  Rep.   367. 

In  Glover  v.  Railroad  Co.,  95 
Mo.  App.  369,  69  S.  W.  Rep.  599, 
the  plaintiff  delivered  a  package 
containing  a  set  of  single  harness 
to  the  Adams  Express  Co.,  at  Chi- 
cago, 111.,  to  be  delivered  to  him 
at  Bloomfield,  Mo.  It  was  neces- 
sary, in  order  to  reach  Bloom- 
field,  that  the  package  should  pass 
over  several  connecting  lines.  No 
route  was  agreed  upon  between 
the  initial  carrier  and  the  ship- 
per. The  Adams  Express  Com- 
pany, instead  of  tendering  the 
package  to  a  connecting  carrier 
in  the  most  direct  line  of  route, 
delivered  it  to  another  company 
which  necessitated  that  it  pass 
over  a  longer  route  in  order  to 
reach  destination.  A  greater 
charge  was  thereby  incurred  than 
If  the  package  had  been  carried 
by  the  usual  and  more  direct 
route.  It  was  conceded  that  the 
initial  carrier  had  misrouted  the 
package.  On  the  receipt  of  the 
package  by  the  last  carrier,  it  ad- 
vanced   the    accumulated    charges 


and  carried  it  to  its  destination. 
The  plaintiff  tendered  the  usual 
charge  between  Chicago  and 
Bloomfield  and  demanded  the 
package.  The  terminal  carrier 
refused  to  deliver  it  until  the 
greater  charge  was  paid,  claim- 
ing a  lien  thereon  for  its  own  and 
the  preceding  charges  which  it 
had  advanced.  The  plaintiff  sued 
the  last  carrier  in  replevin  and 
on  the  trial  judgment  was  en- 
tered for  the  defendant.  In  af- 
firming the  judgment  the  appel- 
late court  said:  "The  law  is  that 
where  the  shipper  delivers  goods 
to  a  carrier  to  be  carried  over 
successive  routes  beyond  the  route 
of  the  first  carrier,  he  thereby 
makes  the  first  carrier  and  each 
succeeding  carrier  his  forwarding 
agent  for  the  purpose  of  making 
delivery  of  the  goods  to  the  next 
carrier  (citing  Hutch,  on  Carr.) 
and  the  act  of  the  first  or  any  suc- 
ceeding carrier  in  directing  the 
shipment  of  the  goods  over  suc- 
ceeding routes  will  be  deemed  the 
act  of  the  owner.  While  so  act- 
ing, if  a  mistake  is  made  in  di- 
recting the  goods,  such  mistake 
will  in  no  manner  affect  the  last 
carrier's  right  of  lien  for  its  own 
or  prior  charges  advanced,  so 
long  as  such  last  carrier  acts  In 
good  faith  in  advancing  the 
charges.  It  is  not  the  custom, 
nor  does  the  law  require  of  such 
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Where  an  initial  carrier  has  no  contract  with  a  connecting 
carrier  authorizing  such  initial  carrier  to  contract  for  a  lower 
rate  than  his  regular  rate  for  through  shipments,  but  the  initial 
carrier  nevertheless  guarantees  a  lower  through  rate  to  the 
shipper  than  the  regular  rate,  and  the  last  connecting  carrier 
receives  and  carries  the  goods  without  knowledge  of  such  guar- 
anteed rate  and  advances  prior  charges,  the  last  carrier  will 
have  a  lien  not  only  for  the  charges  advanced  but  for  his  own 
charges.22  j^^i  where  the  last  carrier  does  not  advance  to  the 
initial  or  prior  connecting  carrier  the  accrued  charges,  and  the 
consignee  tenders  the  contract  price  which  is  in  excess  of  the 
sum  due  the  last  carrier,  a  different  case  is  presented.  Not  hav- 
ing advanced  the  charges  to  the  preceding  carrier,  the  last 
carrier  would  manifestly  be  acting  as  the  agent  of  the  initial 
carrier  and  his  right  to  retain  the  goods  would  rest  upon  the 
validity  of  the  charge  agreed  to  by  the  initial  carrier  and 
would  be  limited  by  such  charge.  The  last  carrier,  under  such 
circumstances,  would  be  entitled  to  retain  the  goods  for  a  rea- 
sonable time  within  which  to  learn  the  facts,  and  after  he  had 
so  done  or  had  had  a  reasonable  time  to  do  so,  he  could  no 
longer  rightfully  retain  the  goods.  He  would  have  the  right  to 
retain  his  own  charges  out  of  the  amount  paid,  and  when  the 

carrier  when  the  goods  are  offered  charges     that,     in     accepting    the 

to   him  for   transportation,   to   de-  goods  to  be  carried  to  destination, 

lay    the    reception    or    forwarding  he  acts  in  good  faith,  and  in  the 

of  the  goods   until   he   can   ascer-  usual     course     of     business;     and 

tain   whether   or  not   the    shipper  when  he  does  so,  mistakes  or  errors 

and   the   initial   carrier  stipulated  made  by  the  first  carrier  or  any  in- 

the  terms  of  shipment,  and  if  so,  termediate  carrier  in  giving  direc- 

what     those     terms     were,      and  tions    for   the    forwarding   of   the 

whether  or  not  all  the  preceding  goods  will  not  affect  his  right  of 

carriers  have  fulfilled  them;  or  if  lien. 

no    terms    were    stipulated,    then  32.  Lowenberg   v.    Railway    Co., 

whether  or  not  the  initial  carrier  56  Ark.  439,  19  S.  W.  Rep.  1051; 

has    in    all    things    faithfully   and  Miller    v.    Railroad    Co.,    83    Tex. 

honestly    discharged    his    duty    as  518,   18   S.  W.  Rep.  954;   Moses  v. 

the   implied   agent  of  the  shipper  Railroad  Co.,  5  Wash.  595,  32  Pac. 

in    forwarding    the    goods.      It    is  Rep.  488. 
enough  to  protect  his  lien  for  such 
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balance  Avas  returned  to  the  initial  carrier  lie  -would  have  com- 
plied with  his  duty  to  such  carrier.^-"^ 

Sec.  868.  Lien  on  sub-freight. — A  lien  on  sub-freight  given 
to  a  shipowner  by  a  charter  party  can  only  be  exercised  before 
the  amount  due  thereon  has  been  paid  to  the  charterer  of  the 
ship  or  his  agent.  The  law  confers  no  right  on  the  shipowner 
to  follow  the  sub-freight  after  the  charges  thereon  have  been 
paid.3* 

Sec.  869.  (H79.)  Lien  lost  by  unconditional  surrender  of 
goods — Waiver  by  conduct. — The  lien  of  the  carrier  being  noth- 
ing more  than  a  right  to  withhold  the  goods,  and  being  insep' 
arably  associated  with  their  possession,  and  dependent  upon 
such  possession,  it  follows  that  it  will  cease  whenever  they  are 
unconditionally  delivered,^^  and  the  fact  that  the  consignee  is 
an  agent  of  the  consignor,  and  agrees  to  hold  the  goods  until 
the  charges  are  paid,  cannot  alter  the  rule  if  the  carrier  has 
made  a  delivery  to  such  consignee.^*^  But  if  it  appears  that  it 
was  agreed  or  understood  between  the  parties  that,  notwith- 
standing the  delivery,  the  carrier  was  to  be  considered  as  re- 
serving the  right  to  proceed  against  the  goods  for  his  freight, 
on  the  failure  of  the  consignee  or  owner  to  pay  it,  or  if  such  an 
understanding  is  plainly  to  be  inferred  from  the  local  usage  of 
the  particular  port,  he  will  be  treated  as  still  constructively  re- 
taining the  possession  of  the  goods  so  far  as  to  preserve  his 
lien.37    But  the  mere  intention  of  the  carrier  not  to  abandon 

33.  Railroad   Co.    v.   Brookhaven  36.  Lembeck  v.  Jarvis,  etc.,  Co., 

Match    Co.,    71    Miss.    663,    16    So.     N.   J.   L.   ,    63    Atl.   Rep. 

Rep.  252.  257. 

34.  Tagart,  Beaton  &  Co.  v.  37.  Bags  of  Linseed,  1  Black, 
Fisher  &  Sons.  1  K.  B.  (1903)  108;  The  Eddy,  5  Wall.  481;  Cuff 
391,  72   L.   J.  K.  B.   202.  r.  Tons  of  Coal,  46  Fed.  670;  Mc- 

35.  Bigelow  r.  Heaton,  4  Denio,  Brier  r.  A  Cargo  of  Hard  Coal, 
496;   Sears  r.  Wills,  4  Allen,  212;  60    Fed.    469. 

Bailey  v.  Quint,  22  Vt.  474;   Forth  In    Costello    v.    Laths,    44    Fed. 

V.  Simpson,   13  Q.  B.  689;   Reine-  Rep.  105,  the  master  of  a  ship  dis- 

man  r.  Railroad  Co.,  51  Iowa,  338;  charged  a  car-load  of  laths  by  the 

Geneva,   etc.,    R.    Co.    r.    Sage,    35  direction   of  the  consignee  in  the 

Hun,  95;    Gregg  v.   Railroad,   147  lumber-yard  of  a  purchaser  about 

111.  550,  35  N.  E.  Rep.  343,  37  Am.  three  hundred   feet  from   the  ves- 

St  Rep.   238.  sel.     On  completing  the  discharge, 
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his  lien,  notwithstanding  the  delivery,  if  uncommunicated  to 
the  consignee,  and  not  assented  to  by  him,  will  not  continue  the 
lien  after  the  surrender  of  the  custody  of  the  goods,  in  the  ab- 
sense  of  a  previous  express  agreement  or  some  local  custom  or 
usage  to  that  effect.^^ 

So  the  lien  will  be  deemed  waived  when  the  carrier  bases  his 
refusal  to  deliver  upon  other  grounds,  as  that  the  goods  are  not 
in  his  possession  at  the  place  where  the  demand  is  made.^'* 

But  the  rule  that  the  carrier  loses  his  lien  by  surrendering 
the  goods  has  been  held  not  to  apply  to  a  case  where  the  sur- 
render is  made  to  one  to  whom  the  consignee  has  made  an  as- 
signment for  the  benefit  of  his  creditors.  The  carrier  in  such 
case  is  deemed  to  be  a  creditor  for  whom,  with  other  creditors, 
the  assignee  holds  the  goods  in  trust  after  they  are  delivered  to 
him.  The  delivery  of  the  property  to  the  assignee,  being  for 
the  benefit  of  all  creditors,  it  is  held  that  the  lien  follows  the 
fund  realized  on  the  property  delivered,  and  that  the  carrier  is 
entitled  to  be  paid  out  of  it  the  amount  ascertained  to  be  due 
him.  40 

Sec.  870.  (§  480.)  Lien  not  lost  by  a  delivery  of  part  of  the 
goods. — Nor  will  the  delivery  of  a  part  of  the  goods  lessen  the 
amount  of  freight  for  which  the  carrier  may  claim  a  lien,  upon 
that  which  he  may  still  hold  undelivered.  In  other  words,  the 
whole  amount  of  the  freight  is  a  lien  upon  all  and  every  part 
of  the  goods,  where  they  are  capable  of  separation  and  of  be- 
ing separately  delivered;  and  if  a  part  of  them  have  been  de- 
livered, the  carrier  may  retain  the  balance  until  his  entire 
freight  has  been  paid,  and  the  owner  cannot  insist  that  the  lien 
shall  be  apportioned  according  to  the  quantity  still  retained  by 

the  master  demanded   his  freight,  4  Blackf.  368,  and  Egan  v.  Laths 

but  payment  was  refused  owing  to  were   cited   and    distinguished. 

a  dispute  as  to  the  amount.     The  38.  The     Tan     Bark     Case,     1 

master  immediately  served  notice  Brown,  Adm.  151. 

that   his   lien   was   not  abandoned  39.  Adams    Ex.    Co.    v.    Harris, 

and    action    was    brought    to    en-  120  Ind.   73. 

force  it.     Held,  lien  was  not  lost.  40.  Cayo  v.  Pool's  Assignee,  108 

Bags  of  Linseed,  supra:  One  Hun-  Ky.  124,  55  S.  W.  Rep.  887,  49  L. 

dred  and   Fifty-one   Tons  of  Coal,  R.  A.   251,  Ot  Am.  St.  Rep.  348. 
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the  carrier.^^  A  partial  delivery  will  not  be  taken  as  a  con- 
structive delivery  of  the  whole,  or  as  a  waiver  of  the  lien,  un- 
less such  was  the  intention  of  the  parties.^-  And  where  the 
shipment  is  large,  and  cannot  be  landed  in  a  day,  if  the  carrier 
lands  a  part  of  it,  his  lien  upon  the  whole  gives  him  the  power 
to  ask  from  the  consignee  a  satisfactory  security  for  the  pay- 
ment of  the  entire  amount,  before  a  delivery  of  that  part.  But 
he  cannot  demand  that  the  whole  freight  be  paid  until  the 
goods  have  been  unladen,  and  the  consignee  has  been  furnished 
an  opportunity  to  examine  them.  And  it  would  seem  that  if 
the  consignee  will  not  furnish  the  required  security,  the  master 
will  not  be  required  to  deliver  the  goods,  or  to  receive  his 
freight  in  parcels,  but  may  store  the  goods  as  they  are  un- 
loaded at  the  consignee's  expense,  and  subject  to  the  ship's 
lien,  until  they  are  all  ready  for  delivery.  Nor  can  the  carrier 
insist  upon  a  delivery  of  one  shipment  by  parcels,  and  the  pay- 
ment of  the  freight  by  installments  as  the  parcels  may  be  de- 
livered.'*^ 

Sec.  871.  (§481.)  Lien  not  lost  by  delivery  obtained  by 
trick  or  fraud. — And  if  the  delivery  is  procured  by  any  trick 
or  fraud  of  the  consignee,  or  even  by  his  promise  to  pay  the 
freight  as  soon  as  the  delivery  is  made,  w'Tiich  he  fails  to  do,  the 
carrier  does  not  lose  his  lien  or  his  right  to  the  possession  of  the 
goods.  In  Bigelow  v.  Heaton,*^  the  carrier  applied  to  the  con- 
signee for  his  freight  before  he  had  delivered  the  goods,  and  the 

41.  Fuller  v.  Bradley,  25  Penn.  Haven,  etc.,  Co.  v.  Campbell,  128 
St  120;  Lane  r.  Old  Colony  R.  R.,     Mass.  104. 

14    Gray,    143;    New    Haven,    etc.,  43.  Brittan  v.  Barnaby,  21  How. 

Co.    v.    Campbell,    128    Mass.    104;  527. 

Ware  River  Railroad   v.   Vibbard,  The    law    seems    to    be    under- 

114  Mass.   447;    Potts   v.  Railroad  stood    differently    by    the    English 

Co.,   131   Mass.   455;   Railroad   Co.  courts,    and    the    rule   adopted    by 

V.    Davis,    SG    Hun,    86,    34    N.    Y.  them  is  that,  where  the  cargo   is 

Supp.  20G;  affirrned.  158  N.  Y.  674,  delivered    in    parcels,    the    carrier 

52  N.  E.  Rep.  112.").  may  require  his  freight  to  be  paid 

42.  Boggs  r.  Martin,  13  B.  Mon.  upon  each  parcel  as  delivered. 
239.  Whether  such  was  the  in-  Paynter  v.  James,  L.  R.  2  C.  P. 
tention  is  a  question  of  fact.  New  348. 

44.  6  Hill,  43;  s.  c.  4  Denio,  496. 
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consignee  promised  that  if  he  would  deliver  them  he  would  pay 
the  freight.  The  delivery  was  made,  but  the  consignee  then 
refused  to  pay  unless  the  carrier  would  reduce  his  charges; 
whereupon  the  latter  retook  the  goods  by  a  writ  of  replevin, 
and  it  was  held  that  he  was  entitled  to  the  action  and  to  the 
repossession  of  the  goods,  upon  the  same  ground  which  entitles 
the  vendor  of  chattels  to  recover  them  from  the  vendee,  when 
the  sale  was  for  cash,  and  the  latter,  after  delivery  to  him,  re- 
fuses to  pay  the  price.^'^ 

Sec.  872.  (§  482.)  Lien  takes  precedence  of  claims  of  con- 
signor or  creditors. — The  lien  takes  precedence  of  the  claims 
of  the  general  creditors  of  the  owner  or  consignee  of  the  goods, 
and  the  plaintiff  in  an  action  against  him,  who  seizes  or  levies 
upon  them,  must  pay  the  carrier  his  freight  before  he  can  le- 
gally take  them  from  his  possession  ;  but  the  plaintiff  or  officer 
who  pays  the  carrier  will  be  substituted  to  his  lien  upon  the 
goods."*^  So  the  lien  of  the  carrier  is  pro  tanto  superior  to  the 
right  of  the  vendor  to  his  stoppage  in  transitu,  and  when  the 
latter  undertakes  to  enforce  his  right  to  stop  the  goods  on  ac- 
count of  the  msolvency  of  his  vendee,  by  taking  them  from  the 
possession  of  the  carrier,  he  must  first  tender  to  him  his  freight, 
and  he  has  no  right  to  their  possession  until  he  has  done  so.^'^ 

45.  150  Tons  of  Coal,  4  Blatch.  A  common  carrier,  who  accepts 
368;  Wallace  v.  Woodgate,  Ryan  freight  for  transportation  with- 
&  M.  193;  Hays  v.  Riddle,  1  Sandf.  out  first  securing  its  charges, 
248;  Ash  v.  Putnam,  1  Hill,  302;  stands  inferior,  with  respect  to  its 
Bristol  V,  Wilsmore,  1  B.  &  C.  514;  lien  therefor,  to  a  mortgagee  of 
Anchor  Mill  Co.  v.  Railroad  Co.,  such  freight  where  it  appears  that 
102  Iowa,  262,  71  N.  W.  Rep.  255.  the  carrier  had   both  constructive 

46.  Rucker  v.  Donovan,  13  Kan.  and  actual  knowledge  of  the 
251;  Railroad  Co.  v.  Bossut,  63  mortgage  before  it  accepted  the 
Pac.  Rep.  977,  10  N.  Mex.  322.  freight    for    transportation.    Owen 

The  lien  of  a  carrier  and  ware-  v.    Railway   Co.,    11    S.    Dak.    153, 

houseman  for  keeping  property  is  76  N.  W.  Rep.  302. 
superior  to  that  of  a  pledgee  who        47.  Pennsylvania   R.    Co.    f.    Oil 

has    procured   the   praperty   to   be  Works,  126  Penn.  St.  485;   Oppen- 

transported   and   stored.   Cooley  v.  heim  v.  Russell,  3   Bos.   &  P.  42; 

Railway  Co.,  53  Minn.  327,  55  N.  Morley    v.    Hay,    3    M.    &   Ryland, 

W.    Rep.    141,    39    Am.    St.    Rep.  396;   2  Kent's  Com.  541. 
609. 
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And  even  after  a  part  delivery  the  carrier  may  maintain  his 
lien  for  the  whole  charges  npon  the  balance  undelivered,  even 
as  against  the  vendor's  right  of  stoppage  in  transit.'*^  But  a 
lien  by  usage  for  a  general  balance  due  the  carrier,  while  it 
may  be  good  as  between  the  carrier  and  the  consignee,  cannot, 
it  is  held,  prevail  against  the  vendor's  right  of  stoppage.'*^ 

Sec.  873.  Rights  of  conditional  vendor  w^ho  authorizes  ship- 
ment of  goods. — When  a  vendor  makes  a  conditional  sale  of 
goods,  and  authorizes  the  vendee  to  ship  and  use  them,  the 
vendor  is  estopped  from  disputing  the  carrier's  lien  for  freight. 
To  say  that  the  giving  of  such  authority  does  not  contemplate 
or  extend  to  the  giving  of  credit  for  freight,  but  only  to  pay- 
ments in  advance,  would  be  contrary  to  the  universal  course  of 
business.  The  law  presumes  according  to  the  usual  order  of 
things.^*' 

Sec.  874.  Lien  lost  where  carrier  is  liable  for  damages  to 
goods  equal  to  or  exceeding  the  freight  charges. — The  lien  of 
the  carrier  being  only  co-extensive  with  his  right  to  recover 
freight,  it  folloAvs  that  if  through  any  cause  for  which  the  car- 
rier would  be  liable,  the  goods  are  injured  to  such  an  extent 
that  the  damage  equals  or  exceeds  the  freight  charges,  the  lien, 
it  is  held,  will  be  destroyed ;  and  should  the  carrier  under  such 
circumstances  insist  on  reserving  their  possession  to  himself 
for  the  purpose  of  securing  his  charges, 'the  detention  will  be 
unlawful.^i 

Sec.  875.  (§  483.)  Lien  may  be  waived  by  terms  of  pay- 
ment.— AVhile  the  law  will  presume  in  favor  of  the  continuance 
of  the  lien,  the  right  to  it  may  be  waived  by  the  carrier  with- 
out an  express  agreement  to  that  effect,  and  such  an  intention 
may  be  inferred  from  the  terms  as  to  the  payment  of  the  freight 
agreed  upon  between  the  parties ;  as  where  the  time  agreed  upon 
for  the  payment  is  postponed  to  a  future  day  beyond  the  time 

48.  Potts  V.  Railroad  Co.,  131  50.  Lake  St.  El.  R.  Co.  v.  Rail- 
Mass.  455.  road    Co.,    66    N.    Y.    Supp.    455,    32 

49.  Farrell  v.  Railroad  Co.,   102    Misc.  669. 

N.  C.  390.  51.  Dyer  v.  Railway  Co.,  42  Vt. 
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at  which  the  goods  are  to  be  delivered,  or  where  such  payment 
is  to  be  made  at  such  time  or  place  as  necessarily  presupposes 
that  the  delivery  is  to  be  first  made.  And  it  will  be  considered 
as  waived  by  implication  whenever  any  provision  in  the  bill  of 
lading  or  other  contract  in  relation  to  the  affreightment  is  in- 
consistent or  irreconcilable  with  the  payment  of  the  freight  as 
a  condition  precedent  to  the  delivery .^2  3^^  j^o  special  agree- 
ment as  to  the  carriage  and  delivery,  which  does  not  expressly 
or  by  clear  implication  amount  to  a  waiver  of  the  lien,  will 
have  that  eft'ect,  though  it  was  formerly  thought  otherwise,^^ 

Sec.  876.  (§484.)  Same  subject — Waiver  by  taking  accept- 
ance payable  after  delivery. — Accordingly,  where  the  contract 
was  for  a  voyage  from  Liverpool  to  San  Francisco,  and  that 
the  freight  should  be  paid,  part  by  the  shipper's  acceptance  at 
six  months  from  the  sailing  of  the  vessel,  and  the  remainder  by 
his  acceptance  at  three  months  from  the  date  of  the  delivery  of 
the  cargo  at  destination,  it  was  held  that  the  lien  was  not 
waived  or  displaced  as  to  that  portion  of  the  freight  covered 
by  the  six  months'  acceptance  from  the  date  of  the  sailing  of 
the  vessel,  the  shipper  having  become  insolvent,  and  the  bill  of 
exchange  having  been  protested  before  the  vessel's  arrival  at 
destination,  a  bill  of  exchange  given  for  a  debt  not  being  a  pay- 
ment or  an  extinguishment  of  the  debt  except  by  the  express 
agreement  of  the  parties;  but  it  was  held  that,  as  to  the  freight 
intended  to  be  secured  by  the  bill  payable  at  three  months 
from  the  date  of  the  delivery,  the  lien  had  been  waived,  and 
that  to  that  extent  the  carrier  had  no  interest  in  the  cargo.^* 

Sec.  877.  (§485.)  Same  subject — ^What  does  not  amount  to 
waiver. — But  unless  the  stipulation  is  that  the  delivery  shall 

441;  Miami  Powder  Co.  v.  Rail-  stone  &  N.  705;  Tamvaco  v.  Simp- 
way  Co.,  47  S.  Car.  324,  25  S.  E.  son,  19  Com.  B.  (N.  S.)  453,  L.  R. 
Rep.  l-)3,  58  Am.  St.  Rep.  880.  1    C.    P.    363. 

52.  Raymond  v.  Tyson,  17  How.        53.  Chase  t\   Westmore,   5  M.  & 

53;   Chandler  v.  Belden,  18  Johns.  S.  180;   Lucas  v.  Nockells,  4  Bing. 

157;  Schooner  Volunteer,  1  Sumn.  729;    Pinney    v.    Wells,    10    Conn. 

551;    The  Eddy,   5  Wall.   481;    Al-  104. 

sager  r.  Dock   Company,   14  M.  &        54.  The     Bird     of     Paradise,     5 

W.    794;   Foster   '•.   Colby.   3   Hurl-  Wall.  545. 


§  878.]  RIGHT  OF  LIEN.  971 

precede  the  payment  of  the  freight,  or  the  terms  of  the  agree- 
ment as  applied  to  the  subject-matter  and  the  surrounding  cir- 
cumstances are  such  as  clearly  to  show  that  the  claim  to  the  lieu 
has  been  waived  or  abandoned,  the  carrier  will  not  be  deprived 
of  the  security  which  it  is  intended  to  afford  him,  as  the  pre- 
sumption will  be  in  favor  of  its  existence,  and  will  prevail 
where  the  terms  of  the  special  agreement  are  not  absolutely  in- 
consistent with  the  retention  of  the  goods.^^  Accordingly, 
where  the  stipulation  was  that  the  freight  should  be  paid  with- 
in ten  days  after  the  vessel  returned  to  the  port  of  departure, 
it  was  held  that  the  lien  was  not  displaced  on  the  return  cargo, 
as  its  delivery  might  be  rightfully  postponed  beyond  the  ten 
days  after  the  return  of  the  ship,  when  by  the  terms  of  the  con- 
tract the  freight  would  become  due.^''' 

Sec.  878.  (§486.)  Same  subject— Other  illustrations.— So 
where  the  freight  was  to  be  paid  in  five  days  after  the  vessel's 
return  to  and  discharge  in  the  return  port  of  the  voyage,  it  was 
held  that  the  word  discharge,  as  used  by  the  parties,  meant 
merely  the  unlading  of  the  cargo  from  the  ship,  without  any 
reference  to  a  delivery  to  the  owner  or  consignee. 5"  And  where 
the  agreement  Avas  that  the  freight  was  to  be  paid,  "one-half  in 
five  and  one-half  in  ten  days  after  the  discharge  of  the  home- 
ward cargo,"  and  notes  were  given  for  the  accommodation  of 
the  carrier,  payable  near  the  time  when  it  was  expected  the 
ship  would  arrive,  and  which  it  was  agreed  were  to  be  held 
over  or  renewed  in  case  they  fell  due  before  the  ship  reached 
home,  and  shortly  before  the  arrival  of  the  vessel,  and  before 
the  notes  became  due,  the  freighter  failed,  it  was  held  that 
there  was  nothing  in  this  arrangement  between  the  parties  so 
inconsistent  with  the  carrier's  retention  of  the  goods  after  their 

55.  Crawshay   ;;.   Homfray,   4  B.  Edes,   4   Cow.   470;    Drinkwater  v. 
&   Aid.    50;    Pinney    v.    Wells,    10  Brig  Spartan,  1  Ware,   145;    How- 
Conn.    104;    Wilson    r.    Kymer,    1  ard   v.   Macondray,   7    Gray,   516. 
M.  &  S.  I.i7;    Neish  v.  Graham,  8         56.  The      Volunteer,      1      Sumn. 
El.  and    B.    505;    Campion   v.   Col-  551. 

vin,  3   Bing.   N.  C.   17;    The   Bird        57.  Certain    Logs    of   Mahogany, 

of    Paradise,    supra:    Clarkson    v.  2   Sum.  589. 
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arrival  as  to  destroy  or  displace  his  lien,  although  the  notes 
by  their  terms  did  not  fall  due  until  about  five  weeks  after  the 
arrival  of  the  vessel.^ ^ 

Sec.     879.     (§487.)     Same    subject — Other   illustrations.— 

And  although  the  carrier  may  have  agreed  to  extend  the  time' 
for  the  payment  of  the  freight  beyond  that  of  the  delivery,  yet 
if  the  agreement  is  that  the  credit  is  to  be  given  upon  condition 
that  the  freighter  shall  furnish  security  for  its  payment,  or  de- 
liver to  the  carrier  bills  or  notes  for  the  amount,  the  lien  will 
attach  to  the  goods,  and  will  not  be  discharged  so  that  the  ship- 
per will  be  entitled  to  them  until  he  has  given  the  security  or 
has  tendered  or  offered  to  deliver  the  notes  or  bills  to  the  car- 
rier, according  to  the  agreement.  In  such  cases,  the  offer  of 
the  security,  or  the  payment  by  bill  or  note,  and  the  delivery  of 
the  goods,  are  to  be  concomitant  acts  which  neither  party  is 
obliged  to  perform  without  the  other's  being  ready  to  perform 
the  correlative  act.^^ 

Sec.  880.  (§  488.)  Carrier  may  store  goods  subject  to  lien 
when  consignee  fails  or  refuses  to  pay  freight. — If,  after  the 
arrival  of  the  goods  at  their  destination,  the  owner  or  consignee 
fail  or  refuse  to  pay  the  freight  and  accept  them  within  the 
time  provided  by  the  contract  of  affreightment,  or  if,  in  the  ab- 
sence of  any  stipulation  upon  the  subject,  he  fail  to  do  so  after 
a  reasonable  opportunity  has  been  afforded  him,  the  carrier 
may  store  the  goods  by  depositing  them  with  a  storekeeper  or 
warehouseman,  at  the  expense  of  the  consignee,  subject  to  his 
lien  for  freight.  When  this  is  done,  the  warehouseman  will 
hold  the  goods  under  the  authority  of  the  carrier,  and  his  pos- 
session will  be  regarded  as  that  of  the  carrier  for  the  purpose 
of  preserving  the  lien.^^    The  deposit  may  be  made  in  the  name 

58.  The   Kimball,    3   Wall.    37.  ber,    56   N.    Y.    544;    The   Eddy,   5 

59.  Per  Gibbs,  C.  J.,  in  Tate  v.  Wall.  481;  Brittan  v.  Barnaby,  21 
Meek,  8  Taunt  280;  Tamvaco  v.  How.  527;  Alden  v.  Carver,  13 
Simpson,  19  Com.  B.  (N.  S.)  453;  Iowa,  253;  Davidson  S.  S.  Co.  v^ 
Brown  v.  Tanner,  L.  R.  3  Chan.  119,254  Bushels  of  Flaxseed,  117 
597.  Fed.   283;    Gregg   v.   Railroad   Co., 

60.  Western   Trans.    Co.   v.    Bar-  147  111.  550,  35  N.  E.  Rep.  343,  3'? 
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of  the  carrier^  and  not  on  account  of  or  for  the  owner  or  con- 
signee; and  being  made  in  consequence  of  the  default  of  the 
latter,  it  will  neither  be  a  conversion  of  the  goods  nor  a  dis- 
charge of  the  lien;  and  the  warehouseman  being,  under  such 
circumstances,  the  agent  of  the  carrier,  cannot  deliver  the 
goods  except  upon  the  condition  of  the  payment  of  the  freight ; 
and  if  he  do,  it  has  been  held  that  he  will  be  liable  to  the  car- 
rier for  a  conversion  of  them,  and  for  the  full  amount  of  his 
freight.*^! 

Sec.  881.  (§  488a.)  Liability  of  carrier  while  so  holding 
goods. — While  holding  the  goods  in  pursuance  of  his  lien  the 
carrier  is  not  an  insurer  and  is  bound  to  use  reasonable  care  in 
respect  of  the  goods,  but  he  is  not  liable  if  they  are  lost  or  in- 
jured without  fault  or  neglect  on  his  part.^^ 

Sec.  882.  (§  489.)  Whether  the  carrier  has  a  lien  upon  goods 
wrongfully  shipped  by  one  who  is  not  the  owner. — The  question 
whether  the  carrier  can  acquire  a  lien  for  his  charges,  as 
against  the  right  of  the  true  owner  of  the  property  to  its  pos- 
session, upon  property  which  has  been  intrusted  to  him  by  a 
wrong-doer,  who  was  unlawfully  in  its  possession,  and  has  un- 
lawfully and  without  authority  bailed  it  to  the  carrier,  has 
been  much  mooted.  In  England  it  seems  to  be  settled  beyond 
controversy  that  the  lien  attaches  to  the  goods  under  such  cir- 
cumstances in  favor  of  both  the  carrier  and  an  innkeeper.  Many 
cases  have  there  occurred  in  regard  to  the  right  of  the  innkeep- 
er to  the  lien,  where  goods  of  which  he  was  unlawfully  in  pos- 
session have  been  brought  by  a  guest  to  an  inn,  and  it  has  been 
uniformly  held  that  in  such  cases  the  innkeeper  had  the  right 
to  retain  the  goods  for  the  board  of  the  guest  against  the  claim 
of  the  lawful  owner,'^^  unless  the  innkeeper  knew    that    the 

Am.  St.  Rep.  238,  citing  Hutch,  on  gan,    2.^    111.    App.    489.     See   ante. 

Carr.  §  714. 

61.  Compton  v.  Shaw,  1  Hun,  63.  Yorke  v.  Grenaugh,  2  Ld. 
^^^'  Raym,    8G6;    Snead   v.   Watkins,    1 

62.  Georgia  Railroad  Co.  v.  Mur-  Com.  B.  (N.  S.)  267;  Butler  v. 
ray,  85  Ga.  393.  11  S.  B.  Rep.  779;  Wolcott,  2  Bos.  &  P.  N.  R.  C>4; 
SL  Louis,  etc.,  R.   Co.   v.   Flanna-  Proctor   v.    Nicholson,    7    C.    &    P. 
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goods  were  not  the  property  of  the  guest  at  the  time  of  their 
being  brought  to  his  inn.^'*  But  it  is  immaterial  whether  the 
chattel  be  animate  or  inanimate,  or  whether  its  keep  is  attend- 
ed with  expense  to  the  innkeeper  or  not.  The  law  gives  him 
his  lien  upon  the  carriage  as  well  as  upon  the  horses  which 
draw  it,  no  matter  to  whom  it  may  belong,  if  he  did  not  know 
that  it  was  not  the  property  of  the  guest  when  it  was  brought 
to  the  inn,  because,  as  was  said,  the  principle  on  which  an  inn- 
keeper's lien  depends  is  that  he  is  bound  to  receive  travelers 
and  their  goods  which  they  bring  with  them  to  the  inn,  and, 
inasmuch  as  the  effect  of  such  lien  is  to  give  him  a  right  to 
keep  the  goods  of  one  person  for  the  debt  of  another,  the  lien 
cannot  be  claimed  except  in  respect  of  goods  which,  in  the  per- 
formance of  his  duty,  he  is  bound  to  receive.*^ ^  Indeed,  so  ex- 
tensive were  the  rights  of  an  innkeeper  considered  that,  until 
the  decision  in  Sunbolf  v.  Alford,*^^'  the  opinion  prevailed  that 
an  innkeeper  might  detain  the  person  of  his  guest  or  take  off 
his  clothes  as  security  for  his  bill.^' 

Sec.  883.  (§  490.)  Same  subject — How  compares  with  inn- 
keeper.— The  right  of  the  innkeeper  to  retain  the  goods,  even 
of  the  true  owner,  for  the  bill  of  the  guest  to  whom  they  do  not 
belong,  is  put  upon  the  ground  that  he  is  obliged  to  receive  the 
wrong-doer  and  his  goods,  and  therefore  it  is  reasonable  that 
the  right  should  be  co-extensive  with  the  duty,  and  that  he 
should  have  his  remedy  by  retaining  the  latter,  if  necessary. 
And  as  the  carrier  is  under  the  same  legal  compulsion,  and 
cannot  refuse  the  goods  for  carriage  unless  he  knows  that  they 
are  not  the  property  of  the  person  who  offers  them,  he  is,  for 
the  same  reason,  entitled  to  the  same  security.  In  fact,  it  was 
first  held  that,  for  this  reason,  the  carrier  was  entitled  to  the 
lien  upon  property  committed  to  him  by  the  wrong-doer,  and 
the   innkeeper,   bemg  equally   without  the   power  to   choose 

67;     Binns    r,    Pigot,    9    id.    208;  65.  Turrill  v.  Crawley,  13  Q.  B. 

Johnson    v.    Hill,    3    Stark.    172;  197. 

Smith  r.  Dearlove,  6  Com.  B.  132.  66.  3  M.  &  W.  248. 

64.  Broadwood    v.    Granara,    10  67.  Bacon's    Abridg.,    "Inns   and 

Exch.  417.  Innkeepers,    D." 
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whether  he  would  receive  the  guest  and  the  goods  or  not,  was, 
in  consimili  casu,  brought  within  the  same  exception.'^* 

Sec.  884.  (§  491.)  Same  subject — No  lien  where  goods  re- 
ceived from  tortious  holder. — In  this  country  the  law  upon  the 
question  does  not  seem  to  be  so  well  settled.  But  few  cases 
have  occurred,  it  seems,  in  regard  to  the  right  of  innkeepers, 
under  such  circumstances,  to  retain  the  property  of  another, 
brought  to  the  inn  by  a  guest.  Whenever  the  subject  has  been 
referred  to,  it  has  been  conceded  that  the  lien  in  favor  of  the 
innkeeper  attaches  to  the  goods  even  when  not  owned  by  the 
guest.*^'*  But  it  has  been  held  in  several  cases  that  a  carrier 
acquires  no  right,  by  virtue  of  his  employment  as  such,  to  hold 
the  goods  delivered  to  him  by  a  wrong-doer,  to  whom  they  do 


68.  Yorke  v.  Grenaugh,  2  Ld. 
Raym.  866;  Cross  on  Liens,  286. 

The  language  in  tlie  report  of 
this  case  upon  this  point  is  as 
follows:  "But  divers  exceptions 
were  taken  by  Darnall,  Queen's 
Sergeant,  to  the  avowry.  1.  That 
since  the  horse  was  brought  to  the 
Inn  by  a  stranger,  the  innkeeper 
cannot  detain  it  for  its  meat 
against  the  right  owner.  For  it 
may  be  that  this  traveler  was  a 
wrong-doer  or  a  robber.  Bed  non 
allocatur.  For,  per  curiam,  sup- 
posing this  traveler  was  a  robber 
and  had  stolen  this  horse,  yet  if 
he  comes  to  an  inn  and  is  a  guest 
there,  and  delivers  the  horse  to 
the  innkeeper  (who  does  not 
know  it),  the  innkeeper  is  obliged 
to  accept  the  horse;  and  then  it  is 
very  reasonable  that  he  shall  have 
a  remedy  for  payment,  which  is 
by  retainer.  And  he  is  not 
obliged  to  consider  who  is  the 
owner  of  the  horse,  but  whether 
he  who  brings  him  is  his  guest 
or  not.  And  Holt,  chief  justice, 
cited  the  case  of  the  Exeter  car- 
rier, where  A.  stole  goods  and  de- 


livered them  to  the  Exeter  carrier 
to  be  carried  to  Exeter,  and  the 
right  owner  finding  the  goods  in 
possession  of  the  carrier  demand- 
ed them  of  him;  upon  wjiich  the 
carrier  refused  to  deliver  without 
being  paid  for  the  carriage.  The 
owner  brought  trover,  and  it  was 
held  that  he  might  justify  detain- 
ing against  the  right  owner  for 
the  carriage;  for  when  A.  brought 
them  to  him,  he  was  obliged  to 
receive  them  and  carry  them;  and, 
therefore,  since  the  law  compelled 
him  to  carry  them,  it  will  give 
him  remedy  for  the  premium  due 
for  the  carriage.  The  same  rea- 
son holds  in  this  case.  But  Pow- 
ell, justice,  said  that  a  carrier 
could  not  detain  for  his  carriage; 
but  note,  the  contrary  has  always 
been  held  by  Holt,  chief  justice 
at  Guildhall." 

See  also,  Brown  Shoe  Co.  v. 
Hunt,  103  Iowa,  586,  72  N.  W. 
Rep.    765,   64  Am.   St.  Rep.    198. 

69.  Fox  V.  McGregor.  11  Barb. 
41;  Manning  r.  Hollenbeck,  27 
Wis.  202;  King  v.  Richards,  S 
Whart.  418. 
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not' belong,  until  his  charges  are  paid,  against  the  claim  of  the 
true  owner,  and  that  he  therefore  has  no  lien  upon  them,  but 
must,  on  demand,  surrender  them  to  the  owner.''^    This  rule  is 


70.  Fitch  V.  Newberry,  1  Doug. 
(Mich.)  1;  Van  Buskirk  v.  Pu- 
rinton,  2  Hall,  561;  Collman  v. 
Collins,  id.  569;  Robinson  v.  Bak- 
er, 5  Cush.  137;  Stevens  v.  The 
Railroad,  8  Gray,  262;  Clark  v. 
The  Railroad,  9  id.  231;  Gilson  v. 
Gwinn,  107  Mass.  126;  Travis  v. 
Thompson,  37  Barb.  236;  Marsh 
V.  Railway  Co.,  3  McCrary,  236; 
Railway  Co.  v.  Tolbert,  123  Ga. 
378,  51  S.  E,  Rep.  401,  citing 
Hutch,  on  Carr. 

But  see  King  v.  Richards,  su- 
pra, where  it  is  admitted  that  the 
lien  exists,  under  such  circum- 
stances, in  favor  of  the  carrier. 

In  Robinson  v.  Baker,  Fletcher, 
J.,  after  noticing  several  of  the 
earlier  cases  upon  the  subject, 
thus  states  his  reasons  for  deny- 
ing the  lien: 

"Thus  the  case  stands  upon  di- 
rect and  express  authorities.  How 
does  it  stand  upon  general  prin- 
ciples? In  the  case  of  Saltus  i\ 
Everett,  20  Wend.  267,  it  is  said: 
'The  universal  and  fundamental 
principle  of  our  law  of  personal 
property  is,  that  no  man  can  be 
divested  of  his  property  without 
his  consent,  and  consequently  that 
even  the  honest  purchaser  under 
a  defective  title  cannot  hold 
against  the  true  proprietor?  There 
is  no  case  to  be  found,  or  any 
reason  or  analogy  anywhere  sug- 
gested in  the  books,  which  would 
go  to  show  that  the  real  owner 
was  concluded  by  a  bill  of  lading 
not  given  by  himself,  but  by  some 
third  person,  erroneously  or 
fraudulently.     If  the   owner  loses 


his  property,  or  is  robbed  of  it, 
or  it  is  sold  or  pledged  without  his 
consent,  by  one  who  has  only  a 
temporary  right  to  its  use,  by 
hiring  or  otherwise,  or  a  qualified 
possession  of  it  for  a  specific  pur- 
pose, as  for  transportation  or  for 
work  to  be  done  upon  it,  the  own- 
er can  follow  and  reclaim  it  in 
the  possession  of  any  person,  how- 
ever innocent.  Upon  this  settled 
and  universal  principle,  that  no 
man's  property  can  be  taken  from 
him  without  his  consent,  express 
or  implied,  the  books  are  full  of 
cases,  many  of  them  hard  and 
distressing  cases,  where  honest 
and  innocent  persons  have  pur- 
chased goods  of  others,  apparent- 
ly the  owners,  and  often  with 
strong  evidence  of  ownership,  but 
who  yet  were  not  the  owners,  and 
the  purchasers  have  been  obliged 
to  surrender  the  goods  to  the  true 
owners,  though  wholly  without 
remedy  for  the  money  paid.  There 
are  other  hard  and  distressing 
cases  of  advances  made  honestly 
and  fairly  by  auctioneers  and 
commission  merchants  upon  pledge 
of  goods  by  persons  apparently 
having  the  right  to  pledge,  but 
who,  in  fact,  had  not  any  such 
right,  and  the  pledgees  have  been 
subject  to  the  loss  of  them  by  the 
claim  of  the  rightful  owner.  These 
are  hazards  to  which  persons  in 
business  are  continually  exposed 
by  the  operation  of  this  universal 
principle,  that  a  man's  property 
cannot  be  taken  from  him  with- 
out his  consent.  Why  should  the 
carrier    be    exempt    from    the   cp- 
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based  upon  the  universally  recognized  principle  that  no  per- 
son's property  can  be  taken  from  him  without  his  consent,  ex- 
pressed or  implied.  It  is  not  a  harsh  rule,  as  applied  to  com- 
mon carriers,  since  they  always  have  the  right  to  demand  of 
the  consignor  their  transportation  charges  in  advance.  And 
the  rights  of  a  connecting  road  are  no  better  in  this  respect 
than  those  of  the  initial  carrier."^ 

Sec.  885.  (§  491a.)  Same  subject — Lien  exists  where  goods 
received  from  one  clothed  with  apparent  authority  by  owner. — 
But  where,  on  the  other  hand,  the  owner  of  the  goods  has 
clothed  another  with  apparent  authority  to  deal  for  him  with 
reference  to  the  goods,  and  the  carrier  receives  the  goods  from 
such  person,  it  is  held  that  he  is  entitled  to  his  lien.'- 

This  question  has  most  frequently  arisen  in  cases  where  the 
last  of  two  or  more  connecting  carriers  claims  a  lien  upon  the 
goods,  which  is  disputed  on  the  ground  that  the  delivery  to 


eration  of  this  universal  princi- 
ple? Why  should  not  the  princi- 
ple of  caveat  emptor  apply  to  him? 
The  reason,  and  the  only  reason 
given,  is,  that  he  is  obliged  to 
receive  goods  to  carry,  and  should 
therefore  have  the  right  to  detain 
the  goods  for  his  pay.  But  he  is 
not  bound  to  receive  goods  from  a 
wrong-doer.  He  is  bound  only  to 
receive  goods  from  one  who  may 
rightfully  deliver  them  to  him, 
and  he  can  look  to  the  title  as  well 
as  persons  in  other  pursuits  and 
situations  in  life.  Nor  is  a  car- 
rier bound  to  receive  goods  un- 
less the  freight  or  pay  for  the 
carriage  is  first  paid  to  him;  and 
he  may  in  all  cases  secure  the 
payment  of  the  carriage  in  ad- 
vance. In  the  case  of  King  r. 
Richards.  6  Whart.  418,  it  was 
decided  that  a  carrier  may  de- 
fend himself  from  a  claim  for 
goods  by  the  person  who  deliv- 
62 


ered  them  to  him,  on  the  ground 
that  the  bailor  was  not  the  true 
owner,  and  therefore  not  entitled 
to  the  goods.  The  common  carrier 
is  responsible  for  the  wrong  de- 
livery of  goods,  though  innocently 
done,  upon  a  forged  order.  Why 
should  not  his  obligation  to  re- 
ceive goods  exempt  him  from  the 
necessity  of  determining  the 
right  of  the  person  to  whom  he 
delivers  the  goods,  as  well  as 
from  the  necessity  of  determining 
the  right  of  the  persons  from 
whom  he  receives  goods?" 

71.  Railway  Co.  v.  Tolbert,  123 
Ga.   378,  51    S.  E.  Rep.   401. 

And  if  the  carrier  sells  the 
goods  to  satisfy  his  freight 
charges,  he  will  be  guilty  of  a 
conversion.  Siefert  v.  Railway 
Co.  (Tex.  Civ.  App.)  57  S.  W.  Rep. 
899.     See  post,   §   889. 

72.  Vaughan  v.  Railroad  Co.,  13 
R.   I.   578. 
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him  for  carriage  was  unauthorized.  As  has  been  seen,'^^  where 
goods  are  delivered  to  a  carrier  for  transportation  beyond  his 
own  line,  he  has  implied  authority,  in  the  absence  of  an  appar- 
ent limitation,  to  send  them  forward  by  the  usual  route  or  by 
any  customary  and  proper  route,  and  where  he  does  so  the  suc- 
ceeding carrier,  having  no  notice  of  any  limitation  upon  the 
first  carrier's  authority,  is  not  to  be  deprived  of  his  lien  be- 
cause the  first  carrier,  by  mistake  or  otherwise,  sends  the  goods 
to  the  wrong  place''*  or  by  the  wrong  route. '^  Where,  how- 
ever, the  succeeding  carrier  knows  or  has, good  reason  to  be- 
lieve that  the  goods  are  delivered  to  him  for  carriage  in  viola- 
tion of  the  instructions  of  the  owner,  he  cannot  maintain  a 
lien.'^s 

Sec.  886.  (§  491b.)  Whether  property  of  government  subject 
to  lien. — The  propert}^  of  the  United  States  government,  deliv- 
ered to  the  carrier  for  transportation,  is  held  to  be  subject  to 
the  carrier's  lien  like  that  of  a  private  person. "'' 

Sec.  887.  (§  492.)  Lien  discharged  by  tender. — When  a  lien 
consists  merely  in  the  right  to  retain  possession  of  the  chattel 
as  security  for  the  performance  of  a  contract  or  duty  to  which 
the  owner  is  bound,  it  would  seem  to  be  the  general  rule  of  law 
that  a  tender  of  performance,  when  refused  by  the  bailee,  has 
the  same  effect  in  putting  an  end  to  the  right  to  retain  the  pos- 

73.  See  ante,  §  129  et  seq:  Price  shipment,  but  the  first  carrier  wil- 
V.  Railroad  Co.,   12  Colo.   402.  fully  violates  the  instructions  and 

74.  Vaughan  v.  Railroad  Co.,  13  delivers  the  goods  to  a  competing 
R.  I.  578;  Patten  c.  Railway  Co.,  line  in  pursuance  of  an  illegal 
29  Fed.  Rep.  590;  Whitney  v.  contract  to  so  turn  over  to  that 
Beckford,  105  Mass.  267;  Briggs  v.  line  all  goods  received  for  trans- 
Railroad  Co.,  6  Allen,  246;  For-  portation  on  the  designated  line, 
dyce  V.  Johnson,  56  Ark.  430,  19  the  second  carrier  cannot  main- 
S.  W.  Rep.  1050,  citing  Hutch,  on  tain  a  lien  even  though  he  may 
Carr.  not   have   known   that  in   this   in- 

75.  Price  v.  Railroad  Co.,  12  stance  the  shipper's  instructions 
Colo.  402;  Crossan  v.  Railway  Co.,  had  been  violated.  Denver,  etc., 
149  Mass.  196,  21  N.  E.  Rep.  367.  Ry.  Co.  v.  Hill,  13  Colo.  35. 

76.  Where  goods  are  sent  by  one  77.  Union  Pac.  Ry.  Co.  v.  Unit- 
line  to  be  delivered  to  a  particu-  ed  States,  2  Wyo.  170,  citing  Unit- 
lar    line    designated    for    further  ed  States  r.  Wilder,  3  Sumn.  308; 
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session,  and  therefore  to  the  lien,  as  if  accepted.  It  has  been 
so  held  in  regard  to  the  lien  of  the  vendor,  which,  it  is  said,  is 
merely  a  right  granted  to  him  by  the  law  to  obtain  payment  of 
the  price.'^^  And  where  a  tender  was  made  to  the  bailee  of  the 
amount  of  compensation  for  his  work  upon  the  chattel  to  which 
its  owner  thought  he  was  entitled,  which  was  refused  because 
less  than  the  bailee  charged  for  his  work,  it  was  held  that  the 
question  of  the  amount  of  compensation,  not  being  settled  by 
the  agreement  of  the  parties,  was  one  of  fact  to  be  settled  by  a 
jury,  and  that  if  the  amount  tendered  was  found  to  have  been 
reasonable,  though  less  than  the  amount  claimed,  the  lien  was 
forever  gone,  and  that  the  owner  could  recover  the  chattel, 
though  he  would  still  be  personally  bound  for  the  debt.'^^ 

Sec.  888.  (§  493.)  Lien  not  assignable. — The  lien  of  the  car- 
rier, like  that  of  the  factor  or  agent,  attaches  to  the  goods 
strictly  as  a  personal  right  or  privilege,  and  does  not  pass  with 
a  sale  or  pledge,  or  any  other  tortious  transfer  of  them  by  him ; 
nor  can  the  person  who  thus  comes  into  the  possession  of  them 
avail  himself  of  such  lien  against  the  claim  of  the  real  owner. 
And  where  the  property  had  been  levied  upon,  as  that  of  the 
bailor  to  whom  it  did  not  belong,  and  taken  from  the  carrier, 
it  was  held  in  an  action  against  the  person  who  had  thus  ac- 
quired its  possession  that  the  lien  of  the  carrier,  even  if  he  had 
any  (which  was  denied),  could  not  be  set  up  by  the  defendant, 
and  that  no  question  as  to  his  lien  could  arise  except  between 
the  owner  of  the  goods  and  the  carrier  himself.^'^  So  if  the  car- 
rier has  delivered  the  goods  to  a  person  wrongfully  claiming 
them,  they  cannot  be  detained  by  the  person  thus  coming  into 
their  possession  by  reason  of  any  charges  which  the  carrier 
may  have  had  upon  them,  although  such  charges  have  been 
paid  to  him  by  the  person  who  is  sued  for  the  goods.^^     The 

The  Siren,  7  Wall.   152;    The  Da-  80.  Ames  r.  Palmer,  42  Me.  197; 

vis,  10  Wall.   15.  Everett   v.    Saltus,   15   Wend.   474; 

78.  Martindale  v.  Smith,  1  Q.  Rosencranz  v.  Swofford  Bros.,  175 
B.    389.  Mo.    518,    75     S.    W.    Rep.    445,    97 

79.  Moynahan  v.  Moore,  9  Mich.  Am.  St.  Rep.  G09. 

^'  81.  Lempriere  v.  Pasley,  2  T.  R. 
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case  would  be  different,  however,  if  the  person  from  whom  the 
goods  are  claimed  held  them  as  the  servant  or  bailee  of  the 
carrier,  and  subject  to  his  lien.^- 

Sec.  889.  (§  494.)  Carrier  cannot  sell  the  goods  for  his 
charges. — At  common  law  and  without  some  statutory  author- 
ity, the  carrier,  as  has  been  seen,  cannot  sell  the  goods  for  his 
charges  upon  them.  The  lien  confers  no  such  right.  It  consists 
merely  in  the  right  to  keep  or  detain  the  goods ;  and  if  the  con- 
signee or  owner  refuse  to  pay  for  the  carriage  and  take  them, 
the  remedy  of  the  carrier  is  to  have  them  sold  under  a  judicial 
order  or  legal  process,  to  be  obtained  by  a  proceeding  in  equity. 
A  sale  without  some  such  authority  would  be  a  conversion  by 
the  carrier,  and  he  would  thereby  become  liable  to  whatever 
damage  the  owner  might  sustain  by  the  illegal  act,  and  the  pur- 
chaser would  acquire  no  title.^^  Where  there  is  a  statute  au- 
thorizing the  sale,  the  sale  must  be  fairly  conducted,*^  and  held 
at  the  time  and  upon  the  notice  provided  by  the  statute.*^ 

485;    Dewell   v.   Moxom,    1   Taunt.  Briggs   r.   The   Railroad,   6   Allen, 

391.  246;  Hunt  v.  Haskell,  24  Me.  339; 

82.  Everett  v.  Saltus,  supra;  Grace  v.  Palmer,  8  Wheat.  605; 
Western  Trans.  Co.  v.  Barber,  56  Chandler  v.  Belden,  18  Johns.  157; 
N.  Y.  544;  Alden  v.  Carver,  13  Siefert  v.  Railway  Co.  (Tex.  Civ. 
Iowa,  253.  App.)    57  S.  W.  Rep.  899. 

83.  Pox  V.  McGregor,  11  Barb.  84.  Nathan  Bros.  v.  Shivers,  71 
41;    Jones    v.    Pearle,    1    Strange,  Ala.    117. 

556;    2   Kent's   Com.  supra;   Ran-        85.  Martin  i;.  McLaughlin,  9  Colo, 
kin  V.   Packet  Co.,   9   Heisk.   564;     153. 
Binns   v.   Pigot,   9   C.   &   P.   208; 
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L  OF   PASSENGER   CABBIEES   GEN- 
ERALLY. 

§  890.  Distinction  between  com- 
mon carrier  and  carrier 
of   passengers. 

891.  Not     common      carrier      in 

transportation  of  slaves. 

892.  Carrier    of    passengers    not 

insurer  of  their  safety — 
Liable  only  for  negligence. 

1.    Degree   of   care  and   diligence 
required. 

893.  Degree  of  care  and  diligence 

required  of  passenger  car- 
riers. 

894.  Same  subject. 

895.  Same  subject. 

896.  Same      subject — Bound      to 

protect  as  far  as  human 
care  and  foresight  will  go. 

897.  Same    subject  —  Limitations 

to  the  rule. 

898.  Degree  of  care  required  may 

vary  with  the  circum- 
stances— Duty  to  warn 
passenger  of   danger. 

899.  Same     subject— When     pas- 

sengers are  carried  ou 
freight  or   mixed   trains. 

900.  Risks   which   the   passenger 

takes  upon  himself — Car- 
rier not  liable  for  mere 
accidents  or  casualties 
which  human  prudence 
could  not  foresee. 


§  901.  Same  subject. 

2.     Duty  as   to   means   of  convey- 
ance. 

902.  Carrier's    responsibility    for 

the  safety  of  his  means  of 
conveyance. 

903.  Same   subject — Liability  for 

latent  defects. 

904.  Same  subject. 

905.  Same   subject — The   English 

rule. 
908.  Responsibility     for     defects 
in  vehicles  and  machinery 
attributable    to    the    fault 
of  the   manufacturer. 

907.  Same  subject. 

908.  Same  subject. 

909.  Same     subject — Carrier     re- 

sponsible to  passenger  for 
negligence  of  manufactur- 
er. 

910.  Same     subject — Same     rule 

applies  to  bridges. 

911.  Responsibility      for      equip- 

ping vehicles  with  unsafe 
appliances — Duty  as  to 
management  of  appli- 
ances. 

912.  Responsibility    for    injuries 

caused  by  escaping  sparks 
Or  cinders. 

913.  Liability    of    carrier    where 

the  immediate  cause  of 
the  injury  is  the  negligent 
act  of  a  third   person. 
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914.  Liability    of    carrier    wliere 

injury  is  due  to  an  inter- 
vening cause. 

915.  Liability  of  railway  carrier 

having  running  powers 
over  other  road. 

916.  Liability      of      carrier      for 

safety  of  intermediate 
agencies  employed. 

917.  Liability    for   injury   caused 

by  concurrent  action  of 
two  carriers. 

918.  Liability  of  carrier  for  acts 

of  lessees,  etc. — Liability 
for  acts  of  receiver. 

919.  Liability  of  carrier  for  the 

negligence  of  an  inde- 
pendent contractor. 

920.  Liability   for   injury   caused 

passenger  by  article 
brought  into  vehicle  by 
other  passenger. 

921.  Same     subject  —  Dangerous 

articles. 

922.  Duty    of    carrier    to    supply 

vehicles  with  necessary 
service  and  accommoda- 
tions. 

923.  Duty  in  respect  of  manage- 

ment and  running  of 
trains   and   vehicles. 

924.  Same      subject  —  Duty      to 

avoid  sudden  jerks  and 
jars. 

925.  Same  subject — Duty  to  keep 

track  free  from  obstruc- 
tions— Duty  to  avert  in- 
jury from  obstructions 
placed  near  track. 

92G.  Same  subject — Duty  as  to 
speed  of  trains. 

927.  Same  subject — Doors  and 
windows  —  Vestibuled 
trains. 


3.    Duty  as  to  stational  facilities. 

§  928.  Duty  of  railway  carriers  in 
respect  to  platforms,  ap- 
proaches and  station  ac- 
commodations. 

929.  Same    subject — Like    accom- 

modations not  required 
at  all  stations. 

930.  Same    subject — Where    rail- 

road line  or  stational  fa- 
cilities are  still  in  pro- 
cess of  construction. 

931.  Same     subject  —  Equipment 

and  heating  of  waiting 
rooms — Retiring    places. 

932.  Same      subject   —    Baggage 

rooms. 

933.  Same  subject — Liability  for 

unsafe  platforms. 

934.  Same     subject  —  Passengers 

must  use  platforms  in- 
tended for  them. 

935.  Same   subject — Liability   for 

obstructions  on  platforms. 

936.  Same   subject — Liability   for 

not  lighting  stations. 

937.  Same   subject — Duty    in    re- 

spect to  providing  means 
for  getting  to  or  from 
stations   and   trains. 

938.  Same    subject — How    where 

stational  facilities  are  not 
owned  by  the  railroad 
company — Union    depots. 

939.  Same     subject  —  Passenger 

not  justified  in  incurring 
danger  to  avoid  inoon- 
venience. 
,  940.  Same  subject — Not  liable 
for  not  guarding  against 
accidents  not  reasonably 
to  be  anticipated. 

941.  Same     subject — The     degree 

of  care  required. 

942.  Duty    of    carriers    by    water 

in  respect  to  wharves,  ap- 
proaches and  stational  fa- 
cilities. 
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§  943.  Power  of  carriers  to  adopt 
regulations  as  to  admis- 
sions into  their  stations 
and  depots. 

944.  Same      subject  —  Right      of 

railway  companies  to  ex- 
clude all  but  certain  fa- 
vored hackmen  from  their 
grounds  —  Courts  which 
uphold  such  right. 

945.  Same  subject — Courts  which 

deny  such  right. 

946.  Power  of  railway   company 

to  grant  exclusive  access 
to  its  terminal  wharf  to 
favored   steamboat   line. 

4.    Duty   to   keep   roads,   vehicles, 
etc.,  in  repair. 

947.  Duty  as  to  roads  when  pro- 

vided  by   themselves. 

948.  Same     subject — Not     liable 

for  defect  in  road  caused 
by  accident  which  could 
not  have  been  foreseen — 
Storms,  floods,  snow- 
slides,  etc. 

949.  Same   subject — Liability  for 

unsound  rails,  defective 
switches,  etc. 

950.  Same    subject — No    liability 

when  injury  caused  by  a 
stranger. 

951.  Same   subject — Liability  for 

not  discovering  defect. 

952.  Responsibility        for        not 

adopting  useful  improve- 
ments which  may  pro- 
mote the  safety  of  the 
passenger. 

953.  Same  subject. 

954.  Same  subject — Duty  of  rail- 

road company  to  maintain 
"whip  lashes"  near  over- 
hanging structures  or 
bridges. 


§  955.  Duty  of  railroad  company 
to  maintain  fences  along 
its  right  of  way. 

956.  Duty   as  to   examination   of 

vehicles  and  other  appa- 
ratus. 

957.  Same  subject. 

5.    Duty  as  to  servants  employed. 

958.  Responsibility   for  the  char- 

acter of  servants  era- 
ployed. 

959.  Same     subject — Liable     for 

their  negligence,  impru- 
dence  or    incompetency. 

960.  Same      subject  —  Companies 

and   corporations   liable. 

961.  Same  subject — Liability   for 

knowingly  retaining  unfit 
servants — Ratification. 

6.    Duty  to  accept  passenger. 

962.  Their  duty  to  accept  as  pas- 

sengers those  who  offer 
themselves  for  carriage. 

963.  Same  subject. 

964.  Same    subject — Right    to   be 

carried  on  freight  trains. 

965.  Same   subject — Right   to    be 

carried  on  special  or 
emergency  trains. 

966.  What    persons    the    carrier 

may  refuse  to  accept. 

967.  Same  subject — Right  to  ex- 

clude  the  blind. 

968.  Same  subject — Right  to  ex- 

clude the  insane. 

969.  Same  subject — Right  to   ex- 

clude intoxicated   persons. 

970.  Same   subject — Right   to  ex- 

clude persons  who  inter- 
fere with  the  interests  or 
business  of  the  carrier. 

971.  Duty     and     liability     as     to 

carrying  prisoners. 
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7.  Separation    of    passengers    for 

sex,  color,  etc. 

§  972.  Passengers  may  be  separat- 
ed according  to  sex,  char- 
acter, etc.— Color  discrim- 
inations. 

973.  Same    subject— Contract    of 

carriage  made  subject  to 
such   regulations. 

8.  Ejection  of  passenger  for  mis- 

conduct. 

974.  But  when   once   accepted,   a 

passenger  cannot  be  eject- 
ed unless  guilty  of  some 
misconduct. 

975.  Same     subject— Not     to     be 

ejected  for  supposed  bad 
character  if  properly  con- 
ducting himself. 

976.  Same     subject— When      one 

passenger  may  be  ejected 
for  misconduct  of  an- 
other. 

977.  When    the    passenger    may 

be  ejected  for  improper 
conduct. 

978.  Same     subject— Ejection    of 

drunken  passengers. 

979.  Same  subject— Breach  of  ta- 

ble manners. 

9.    Duty  to  protect  passenger. 

980.  Duty  of  the  carrier  to  pro- 

tect   the    passenger. 

981.  Same        subject    —    Carrier 

bound  to  protect  against 
assaults  which  might  rea- 
sonably be  expected. 

982.  Same     subject  —   Carrier's 

duty  to  protect  female 
passengers. 

983.  Same    subject— Carrier    not 

liable  for  accidents  aris- 
ing from  rudeness  or  In- 
civility of  fellow-passen- 
gers. 


984.  Same    subject — Duty   to   re- 

strain or  eject  drunken 
passengers. 

985.  Same  subject — Duty   of  car- 

rier to  guard  against  care- 
less use  of  firearms. 

986.  Same     subject  —    Carrier's 

duty  to  protect  passengers 
from  injuries  by  strikers. 

987.  Same  subject — Duty  of  car- 

rier to  protect  pa-ssenger 
from   arrest. 

988.  Same  subject— Duty  of  car- 

rier to  protect  its  passen- 
gers against  acts  t>f  vio- 
lence by  passengers  who 
have  been  ejected  or  have 
alighted. 

989.  Same  subject— Duty  of  car- 

rier to  protect  passenger 
while  in  station  or  depot. 

990.  Difference    between    passen- 

ger and  stranger  or  tres- 
passer as  to  degree  of  care 
and   diligence  to  be  used. 

991.  Same  subject— Duty  to  per- 

sons coming  to  stations  to 
assist  passengers. 

992.  Duty      of      carrier      toward 

sick,  aged  and  disabled 
passengers. 

993.  Same      subject— Blind     and 

deaf  passengers. 

994.  Duty      toward      intoxicated 

passengers. 

995.  Degree   of  care   required  in 

the  carriage  of  children. 

996.  Duty   to   furnish   assistance 

to  passengers  who  have 
fallen   from   train. 

10.    Who   are   passengers. 

997.  Who  entitled  to  be  consid- 

ered a  passenger. 

998.  Same     subject  —  Authority 

of  carrier's  employes  to 
create  relation  of  passen- 
ger. 
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§  999.  Same  subject — Persons  not 
passengers  who  volun- 
tarily ride  in  places  not 
intended   for   passengers. 

1000.  Same    subject — Riding    on 

freight  trains,  engines, 
hand-cars,  etc. 

1001.  Same  subject — Trespassers, 

tramps,   defrauders,  etc. 

1002.  Same  -subject  —  Passenger 

by  mistake  on  wrong 
train  is  not  a  trespasser. 

1003.  Same    subject — Person    rid- 

ing on  "drover's  pass." 

1004.  Same    subject — Person    rid- 

ing on  "employe's  pass." 

1005.  Same  subject — May  become 

passenger  before  enter- 
ing vehicle — Effect  of 
signal  to  stop. 

1006.  Same       subject  —   Person 

waiting  to  take  train 
entitled  to  protection — 
Person  pursuing  depart- 
ing   train — Spectators. 

1007.  Same  subject — May  be  pas- 

senger though  received 
in  vehicle  before  ready  to 
start. 

1008.  Same   subject — Prepayment 

of  fare  not  necessary. 

1009.  Same       subject    —    Injury 

while  waiting  but  before 
purchase    of   ticket. 

1010.  Same  subject — Is  a  passen- 

ger while  coming  to  sta- 
tion on  carrier's  vehicle. 

1011.  Same     subject — Injury     to 

passenger  on  platform 
by  objects  thrown  from 
passing  train  —  Coal  — 
Stick  of  wood  —  Mail 
bags. 

1012.  Same     subject  —  Continues 

to  be  passenger  though 
temporarily  absent  from 
vehicle. 


§  101.3.  Same  subject  —  Does  not 
cease  to  be  passenger  by 
assisting  carrier  in 
emergency. 

1014.  Same      subject — Does      not 

cease  to  be  passenger  by 
remaining  on  train  after 
reaching  his  first  destina- 
tion with  the  intention 
to  continue  his  journey 
to  another  point. 

1015.  Same     subject — What     ele- 

ments  must  exist. 

1016.  Same     subject — How     long 

the  relation  of  carrier 
and  passenger  continues. 

1017.  Same     subject  —  Duty    of 

protection  does  not  de- 
pend on  contract  alone — 
Mail-carrier  —  Servant 
— Excursionist  —  Sun- 
day traveler. 

1018.  Same     subject  —  Duty     to 

one  not  passenger  but 
lawfully  on  train — Ex- 
press messenger — Porter 
— News  agent — Lumber- 
man. 

1019.  Same   subject — Payment  of 

fare  not  necessary  to 
constitute    a    passenger. 

1020.  Same   subject  —   Child   or 

other  person  carried  free 
as  passenger. 

11.     Gratuitous    passenger. 

1021.  Care  and   diligence  due  to 

a    gratuitous   passenger. 

1022.  Same     subject— The      rule 

stated. 

12.    Fare  and  its  payment. 

1023.  Amount    of   fare    —    State 

regulation  —  Discrimina- 
tion. 

1024.  Payment      of      fare  —  How 

made — Making    change. 


986 


THE  LAW   OF   CARRIERS. 


§  1025.  Same  subject— Who  liable 
for  fare  —  Adult  and 
child. 

102G.  Same  subject— Paying  fare 
or  buying  ticket  with 
counterfeit    money. 

1027.  Same  subject— Effect  of 
statutory  requirement 
that  conductor  wear 
badge  to  show  his  au- 
thority to  collect  fares. 


1028. 
1029. 
1030. 
1031. 

1032. 
1033. 

1034. 
1035. 
1036. 

1037. 
1038 


13.     Tickets. 

The     contract     to    carry — 

Tickets. 
Such    tickets    in    universal 

use. 
Duty     to     sell     tickets     to 
those  applying  for  them. 
Effect  of  exchange  of  tick- 
ets on  stipulations  there- 
in. 
Carrier    may    require    pas- 
sengers      to       purchase 
tickets  and  exhibit  them 
before   entering  trains. 
Same      subject— Requiring 
higher  fare  when  paid  on 
train — Reasonable    facili- 
ties for  procuring  ticket 
must  be   furnished. 
Same     subject— Waiver     of 
right  to    demand    higher 
fare  when  paid  on  train. 
Same  subject— Carrier  may 
abandon    custom    to    sell 
tickets  at  reduced  rates. 
Same  subject— Ticket  must 
be  produced  when  called 
for — Lost,  mislaid  or  for- 
gotten tickets. 
Same    subject— Rebate    or 
train    tickets    given    on 
payment     of     cash     fare 
must   be   produced   when 
called  for. 
,  Same  subject— Right  to  re- 
quire surrender  of  ticket. 


1039. 
1040. 

1041. 


1042. 


1043. 


1044. 
1045. 
1046. 
1047. 
1048. 

1049. 


1050. 
1051. 

1052. 

1053. 

1054. 

1055. 
1056. 


Same  subject. 

Same  subject — Torn  or  mu- 
tilated tickets. 

In  absence  of  contract, 
ticket  presumed  to  be  for 
continuous  trip  —  Stop- 
over, 

Same  subject  —  Through 
passenger  cannot  claim 
the  advantage  of  local 
excursion  or  competitive 
rates  between  interme- 
diate points. 

Same  subject — Limitations 
as  to  time  within  which 
ticket  is  good  for  use. 

Same  subject. 

Same  subject. 

Same  subject. 

Same  subject. 

Rule  different  in  case  of 
coupon  tickets. 

Coupon  ticket  does  not  us- 
ually import  contract  of 
through  carriage. 

Same  subject  —  But  con- 
tract for  through  car- 
riage may  be  so  made. 

Effect  of  non-designation 
of  route  in  ticket  when 
there  is  a  longer  and 
shorter  route. 

If  ticket  does  not  express 
the  entire  contract,  it 
may  be  shown  by  other 
proof. 

Passenger     is     bound     by 

terms  of  ticket  contract. 

.  Same     subject — Round-trip 

ticket    requiring   identifl 

cation. 

Same  subject  —  Provision 
that  coupon  shall  not  be 
good  if  detached. 

Same  subject  —  Provision 
that  ticket  shall  not  be 
transferable. 
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§  1057.  Same  subject  —  Passenger 
should  truthfully  answer 
questions  of  conductor 
concerning    his    identity. 

1058.  Same  subject  —  Provision 

that  ticket  shall  not  be 
good  on  certain  trains. 

1059.  Same  subject  —  Passenger 

can  go  only  in  direction 
which  ticket  indicates. 

1060.  Same    subject — How    when 

train  does  not  stop  at 
passenger's  destination. 

1061.  Same    subject — How    when 

by  mistake  he  is  given 
obviously  wrong  ticket. 

1062.  Same    subject — How    when 

ticket  is  apparently 
good. 

1063.  Same    subject — Where    two 

or  more  roads  employ  a 
joint  ticket  agent  — 
Which  road  liable  for 
his   mistakes. 

1064.  Same   subject — Where   con- 

ductor on  first  line  tears 
off  coupon  of  second  line. 

1065.  Same   subject — As   between 

passenger  and  conductor 
the  ticket  produced  must 
govern. 

1066.  Same  subject — But  passen- 

ger is  not  without 
remedy. 

1067.  Right  of  passenger  to  rely 

on  instructions  given 
him. 

1068.  When     passenger's      ticket 

has  been  purchased  for 
him  by  third   person. 

14.    Limitation  of  carrier's  liabil- 
ity. 

1069.  Passenger    carrier    cannot 

limit  his  liability  by  no- 
tice or  regulation — Con- 
clusiveness  of  contract. 


§  1070.  Same  subject— Good  faith 
required  on  part  of  car- 
rier. 

1071.  Same   subject — When   limi- 

tation inures  to  benefit 
of  connecting  carrier. 

1072.  Right  of  the  carrier  to  pro- 

vide against  liability  for 
injuries  to  the  passenger 
from  the  negligence  of 
the  carrier  or  his  ser- 
vants. 

1073.  Same   subject — Actual   pay- 

ment of  cash  fare  not 
necessary  in  order  to 
render  stipulations 
against  liability  for  neg- 
ligence void. 

1074.  Same    subject — No    distinc- 

tion made  in  these  cases 
as  to  degree  of  negli- 
gence. 

1075.  Rule  where  free  passes  are 

issued  on  condition  of  no 
liability. 

1076.  Carrier  may  enter  into  con- 

tract of  indemnity  with 
insurance  company. 

15.     Regulations   of  the  carrier. 

1077.  The    passenger    must    con- 

form to  the  reasonable 
regulations  of  the  car- 
rier, and  may  be  ejected 
for  refusal. 

1078.  Same  subject. 

1079.  Same  subject. 

1080.  Regulation  of  carrier  may 

be  waived  by  usage — Au- 
thority of  an  agent  to 
waive. 

1081.  Carrier  liable  if  wrong  per- 

son expelled  for  breach 
of  regulations. 

16.    Ejection     of     passenger     for 
breach    of   regulations. 

1082.  At    what    place    passenger 

may  be  ejected. 
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§  1083.  Same  subject — Ejection  of 
females  and  sick  or  In- 
toxicated  passengers. 

1084.  The  right  to  eject  must  be 

exercised  in  a  proper 
manner. 

1085.  Effect    of    tender    after    re- 

fusal to  pay  or  show 
ticket  and  ejection  be- 
gun. 

1086.  Duty   of   carrier   to   tender 

back  fare  received  before 
ejection. 

1087.  Duty    of   carrier    to    tender 

back  fare  received  when 
parent  is  ejected  for  non- 
payment  of   child's   fare. 

1088.  Duty    of  carrier   to   return 

ticket  claimed  to  be  void 
or  worthless  ticket  be- 
fore ejecting  passenger. 

1089.  The    right    to    resist    ejec- 

tion— May  resist  ejection 
from  train  in  rapid  mo- 
tion. 

1090.  Same    subject  —  Resistance 

when  rightfully  on  train 
— Resistance  not  neces- 
sary to  preserve  passen- 
ger's rights  —  Damages 
for  injuries  received 
while  resisting. 

1091.  Whether  due  care  has  been 

used,   a  question  of  fact. 

1092.  Relation     of     carrier     and 

passenger  does  not 
cease  on  wrongful  ejec- 
tion. 

17.     The  treatment  of  the  passen- 
ger. 

1093.  The  treatment  due  the  pas- 

senger. 

1094.  Liability  of  carrier  for  ill- 

treatment  of  passenger 
— Liable  for  assaults  by 
brakemen  and  conduc- 
tors. 


§1095.  Same  subject  —  Liable  for 
assaults  by  porters  or 
omnibus  guards. 

1096.  Same    subject  —  Like    rule 

governs  as  to  liability  of 
carrier  by  water  for  as- 
sault  by  servants. 

1097.  Same     subject — Exemplary 

damages  allowed. 

1098.  Same    subject — Early   over- 

ruled cases  in  New  York 
hold  carrier  not  liable 
for  assault  by  servant 
not  acting  in  line  of  his 
duty. 

1099.  Liability  of  carrier  for  as- 

sault by  servants  in  sta- 
tion or  before  or  after 
the  existence  of  the  re- 
lation of  carrier  and  pas- 
senger. 

1100.  Liability     of     carrier     for 

wrongful  arrest  of  pas- 
senger by  carrier's  ser- 
vants. 

1101.  Liability    for    indecent   as- 

saults on  female  passen- 
gers. 

1102.  Liability   of   carrier  where 

ill-treatment  is  provoked 
by  the  passenger. 

18.  Duty  as  to  beginning,  con- 
tinuing and  ending  the  trans- 
portation. 

1103.  The  time  at  which  the  car- 

rier must  commence  and 
complete  the  transporta- 
tion. 

1104.  Must  use  diligence  to  con- 

form to  published  sche- 
dules and  notices. 

1105.  Same  subject. 

1106.  Same  subject. 

1107.  Same  subject. 

1108.  How  when  a  train  is  late- 

Statements  of  agent  as  to 
when  it  will  arrive  or  de- 
part. 
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1109.  Liability    for    detention    of 

the  passenger. 

1110.  Duty    to    stop    trains    for 

passengers  at  regular  or 
flag  stations  and  at  pas- 
senger platforms. 

1111.  Passenger  must  be  allowed 

reasonable  opportunity  to 
enter  vehicle  in  safety. 

1112.  Helping   passengers   to   en- 

ter train. 

1113.  Carrier   must    furnish    suf- 

ficient room  and  reason- 
able accommodations  — 
Right  of  passenger  to  a 
seat  before  surrendering 
ticket. 

1114.  Same    subject  —  Extraordi- 

nary and  unexpected  de- 
mand will  excuse. 

1115.  Same    subject — When    pas- 

sengers are  carried  in 
baggage  car. 

1116.  Carrier     must     allow     cus- 

tomary intervals  for  re- 
freshment and  give  no- 
tice of  departure. 

1117.  Passenger     must     be     put 

down  at  usual  place  of 
stopping. 

1118.  Carrier  must  give  sufficient 

time  to  alight. 

1119.  Same     subject — Not     liable 

where  reasonable  time 
and  opportunity  given, 
but  passenger  has  de- 
layed. 

1120.  Same     subject — Not     liable 

where  passenger  has 
evaded  payment  of  fare. 

1121.  Must  give  notice  of  arrival 

at  stations. 

1122.  Must  be  careful  not  to  in- 

vite the  passenger  to 
alight  at  an  improper 
time  or  place. 

1123.  Same      subject— Effect      of 

calling  name  of  station. 


1124.  Same    subject — Where    an- 

nouncement is  made  by 
stranger. 

1125.  Same      subject — Effect      of 

notice  to  passengers  to 
take  other  cars. 

1126.  Same     subject  —  Carrying 

passengers  past  plat- 
forms  or   stations. 

1127.  Helping       passengers       to 

alight. 

1128.  Awaking    sleeping    passen- 

gers. 

1129.  Furnishing  passengers 

necessary   instructions. 

II.      SLEEPING   AND  PAELOB  CABS. 

1130.  Sleeping-car  companies  not 

common  carriers  or  inn- 
keepers, but  bound  for 
reasonable  care. 

1131.  Same    subject  —  Negligence 

the  test  of  liability. 

1132.  Same  subject — Limit  of  the 

liability. 

1133.  Same     subject  —  Liability 

while  passenger  is  away 
from  berth. 

1134.  Same  rules  apply  to  parlor- 

car  companies. 

1135.  Railroad     company     liable 

as  common  carrier  to 
passenger  of  sleeping-car. 
113G.  Railroad  company  entitled 
to  determine  who  shall 
occupy  sleeping-cars. 

1137.  Sleeping-car    company    not 

responsible  for  train 
connections. 

1138.  Responsibility   of    sleeping- 

car  company  where  sleep- 
ing-car does  not  go  over 
the  same  line  of  railroad 
that  passenger's  ticket 
calls  for. 

1139.  Duty    of   sleeping-car    com- 

pany to  furnish  berth. 
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§  1140.  Duty  of  sleeping-car  com- 
pany to  furnish  means 
of  getting  into  or  out  of 
berth. 

1141.  Passenger    entitled    to    oc- 

cupy only  the  berth  he 
pays  for. 

1142.  Duty     to    awaken     passen- 

gers in  time  to  alight. 

1143.  Duty  to  ventilate  and  heat 

cars. 

1144.  Duty    to    keep    aisles    free 

from  obstructions. 

1145.  Liability      of      sleeping-car 

company  for  assaults  by 
its  servants  on  passen- 
gers or  for  wrongful  ex- 
pulsion. 

1146.  Liability      of      sleeping-car 

company  for  baggage  in 
custody  of  porter  while 
lady  passenger  is  leaving 
train. 

III.    PASSENGER    CAREIEES    BY    WATER. 

1147.  Are     subject     to     general 

rules  regulating  other 
carriers. 

1148.  Statutory   regulation. 

1149.  Penalties  imposed  for  dan- 

gerous practices. 

1150.  Licensing  oflBcers,  etc. 

1151.  Statutory     regulations     for 

safety. 

1152.  Government     of     merchant 

vessels. 

1153.  Regulations  to  pi'event  col- 

lisions. 

1154.  Purpose  of  these  regula- 

tions. 


§  1155. 


1156. 


1157. 
1158. 

1159. 
1160. 
1161. 


1162. 


1163. 


1164. 

1165. 
1166. 


1167. 


1168. 


1169. 


These  regulations  do  not 
lessen  liability  of  car- 
rier for  safe  carriage  of 
passengers. 

Duty  to  furnish  passengers 
with  food  and  other 
necessaries. 

Same  subject. 

Same  subject  —  Steerage 
passengers. 

Authority    of   master. 

Same  subject. 

Duty  of  master  to  provide 
for  safety,  health  and 
comfort  of   passengers. 

Same  subject — Duty  in  re- 
spect of  women  and 
children. 

Same  subject — Duty  to  aid 
sick  or  disabled  passen- 
gers. 

Passenger  must  conduct 
himself  properly. 

Duty  to  furnish  berths. 

How  far  carrier  by  water 
bound  by  schedule  as  to 
leaving. 

Same  subject— Carrier  by 
water  not  bound  to  de- 
liver telegrams  addressed 
to  passengers. 

Passengers  may  refuse  to 
be  carried  in  unsea- 
worthy  ship. 

Liability  of  carrier  by  wa- 
ter continues  until  pas- 
senger and  his  baggage 
are  safely  landed. 


I.    OF  PASSENGER  CARRIERS  GENERALLY. 

Sec.  890.  (§  495.)  Distinction  between  common  carrier  and 
carrier  of  passengers. — Public  carriers  may  not  only  be  carriers 
of  goods,  but  carriers  of  persons  also,  and  while  carrying  the 
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goods  may  at  the  same  time  carry  their  owners.  As  to  the  one, 
in  such  a  case,  the  carrier  would  be  a  passenger  carrier,  and  as 
to  the  other,  a  common  carrier  of  goods ;  and  although  he  might 
carry  them  both  upon  the  same  conveyance,  and  at  the  same 
time,  the  nature  of  the  responsibility  which  he  would  incur  as 
to  them  would  be  very  different ;  and  this  difference  in  the  kind 
of  responsibility  which  the  law  imposes  upon  him  exists  even 
between  the  passenger  and  his  baggage,  as  to  which,  as  we  have 
seen,  the  carrier  becomes  responsible  as  a  common  carrier  of 
goods,  although  its  carriage  is  merely  incidental  to  the  carriage 
of  the  passenger.  Of  the  goods  he  must  have,  in  order  to  im- 
pose upon  him  the  responsibility  of  a  common  carrier,  the  ab- 
solute and  unlimited  control,  and  the  law  supposes  that  their 
safety,  aside  from  the  acts  of  God  and  the  public  enemy, 
against  which  it  protects  him,  depends  entirely  upon  the  care 
and  faithfulness  with  which  he  discharges  his  trust.  But  the 
passenger  being  endowed  with  intelligence  and  the  power  of 
locomotion,  which  enable  him,  in  a  great  measure,  to  foresee  and 
avoid  danger,  the  exercise  of  at  least  ordinary  prudence  is  re- 
quired on  his  part  to  escape  it,  and  if  by  his  failure  to  exercise 
these  faculties  for  his  own  preservation,  a  misfortune  befall 
him,  though  the  carrier  may  have  been  in  fault,  it  will  be  at- 
tributed to  his  own  carelessness  and  inattention,  and  the  re- 
sponsibility will  not  be  thrown  upon  the  carrier.^ 

Sec.  891.    (§  496.)    Not  common  carrier  in  transportation  of 

slaves. — This  distinction  was  made  the  ground  of  the  decision 
of  the  supreme  court  of  the  United  States  in  Boyce  v.  Ander- 
son,^  which  was  an  action  against  a  carrier  to  recover  damages 

1.  A  passenger  on  a  freight  boat  over  the  boat.    He  had  gone  to  the 

voluntarily  left  a  place  of  safety  rail    to    see    what    would    happen 

on  the  boat  and  went  to  another  v/hen  the  beam  struck  the  water, 

part  of  the  boat  where  lumber  was  The  vessel  was  held  not  liable  for 

being    thrown    overboard.     While  the  injury.     Elder  Dempster  Ship 

standing  near  a  large  beam  which  ping  Co.  v.  Pouppirt,  125  Fed.  7.32, 

was    being     discharged     over    the  60  C.  C.  A.  500,  reversing  Pouppirt 

side  of  the  boat,  he  received  a  vio-  r     Elder,    etc..    Shipping   Co.,    122 

lent    blow    on    the    head    by    that  Fed.  9S3. 
part  of  tho  beam  which   was  still        2.  2  Peters,  150. 
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for  the  loss  of  certain  slaves,  who  were  the  property  of  the 
plaintiff,  and  had  been  drowned,  as  was  alleged,  by  the  negli- 
gence of  the  carrier  or  his  servants  whilst  in  his  charge.  "A 
slave,"  said  Marshall,  C.  J.,  in  giving  the  opinion  of  the  court, 
"has  volition,  and  has  feelings  which  cannot  be  entirely  disre- 
garded. These  properties  cannot  be  overlooked  in  conveying 
him  from  place  to  place.  He  cannot  be  stowed  away  as  a  com- 
mon package.  Not  only  does  humanity  forbid  this  proceeding, 
but  it  might  endanger  his  life  or  health.  Consequently,  this 
rigorous  mode  of  proceeding  cannot  safely  be  adopted  unless 
stipulated  for  by  special  contract.  Being  left  at  liberty,  he  may 
escape.  The  carrier  has  not  and  cannot  have  the  same  absolute 
control  over  him  that  he  has  over  inanimate  matter.  In  the 
nature  of  things  and  in  his  character,  he  resembles  a  passenger, 
not  a  package  of  goods.  It  would  seem  reasonable,  therefore, 
that  the  responsibility  of  the  carrier  should  be  measured  by  the 
law  which  is  applicable  to  passengers,  rather  than  by  that 
which  is  applicable  to  the  carriage  of  common  goods.  There 
are  no  slaves  in  England,  but  there  are  persons  in  whose  serv- 
ice another  has  a  temporary  interest.  We  believe  that  the  re- 
sponsibility of  a  carrier  for  injury  which  such  person  may  sus- 
tain has  never  been  placed  on  the  same  principle  with  his  re- 
sponsibility for  a  bale  of  goods.  He  is  undoubtedly  answerable 
for  any  injury  sustained  in  consequence  of  his  negligence  or 
want  of  skill ;  but  we  have  never  understood  that  he  is  responsi- 
ble further.  The  law  applicable  to  common  carriers  is  one  of 
great  rigor.  Though  to  the  extent  to  which  it  has  been  carried, 
and  in  the  cases  to  which  it  has  been  applied,  we  admit  its  nec- 
essity and  its  policy,  we  do  not  think  it  ought  to  be  carried  fur- 
ther, or  applied  to  new  cases.  We  think  it  has  not  been  applied 
to  living  men^  and  that  it  ought  not  to  be  applied  to  them." 

Sec.  892.  (§  497.)  Carrier  of  passengers  not  insurer  of  their 
safety — Liable  only  for  negligence. — Consequently,  the  policy 
of  the  law,  as  it  is  called,  which  induced  the  judges  in  early 
times  to  establish  the  rule  of  the  extraordinary  responsibility 
of  common  carriers  as  to  the  goods  intrusted  to  them,  the'  rea- 
sons for  which,  as  stated  by  Lord  Holt,  were  to  prevent  them 
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from  clandestine  combinations  with  thieves  and  robbers,  to  the 
undoing  of  all  persons  who  had  dealings  with  them,  was  never 
applicable  to  carriers  of  passengers.  They  are  not,  as  to  the 
persons  of  those  whom  they  carry,  common  carriers,  and  the 
law  which  holds  the  latter  accountable  for  losses  and  injuries  to 
the  goods,  unless  occasioned  by  inevitable  accident,  which 
makes  them,  in  other  words,  insurers  of  the  safety  of  the  goods 
against  all  events  except  the  acts  of  God  and  the  public  enemy, 
is  wholly  to  be  disregarded  when  the  question  is  between  the 
carrier  and  the  passenger  as  to  the  liability  of  the  carrier  for 
an  injury  sustained  by  the  passenger  whilst  being  transported 
by  him.  When  the  goods  are  lost  or  damaged,  as  has  been  seen, 
it  will  not  avail  the  common  carrier  to  prove  that  there  was  no 
want  of  diligence  or  care  on  his  part.  The  question  of  care, 
skill  or  diligence,  independently  of  contract,  can  cut  no  figure 
in  such  a  case,  and  the  liability  is  absolute  unless  occasioned  by 
one  or  the  other  of  the  excepted  causes.  On  the  other  hand, 
when  the  attempt  is  made  to  hold  him  responsible  for  an  injury 
to  the  person  of  the  passenger,  negligence  is  the  essential  ele- 
ment in  the  case,  and  Avithout  either  proof  or  the  presumption 
of  its  existence  the  injured  party  cannot  recover.^  The  common 
carrier  of  goods,  for  instance,  will  be  liable  at  all  events  for 
depredations  upon  or  destruction  of  the  goods  by  mobs  or  rob- 
bers, and  the  violent  attacks  of  all  persons  who  are  not  pirates 
or  the  public  enemy,  unless  he  has  protected  himself  against 
liability  for  loss  occasioned  in  such  manner  by  his  contract ;  but 
if  the  passenger  should  sustain  a  personal  injury  at  the  hands 
of  such  lawless  persons  whilst  being  transported  by  the  carrier, 

3.  Crofts  V.  Waterhouse,  3  Bing.  A.  673,  citing  Hutchinson  on  Cam; 

319;    11   Moore,   133;    Readhead  v.  Doyle    v.    The    Railroad,    82    Fed. 

R'y   Co.,   L.   R.   2  Q.   B.  412,   L.   R.  Rep.  869,  27  C.  C.  A.  264,  50  U.  S. 

4   Q.   B.   379;    Aston   v.   Heaven,   2  App.    249;    The    Oregon,    133    Fed. 

Esp.    "j.'M;    Camden,   etc.,   R.   R.   v.  009;    Campbell    v.    Canadian    Pac. 

Burke,  13  Wend.  611;   Hollister  r.  Ry    Co.,    1    Canadian    R'y    Cases, 

Nowlen,  19  id.  234;   Stokes  r.  Sal-  258;    Railway  Co.   ;-.  Cunningham, 

tonstall,    13    Pet.    181;    Taillon    v.  123    Ga.    90,    50    S.    E.    Rep.    979; 

Mears,  29  Mont.  161,  74  Pac.  Rep.  Tyler    v.   The   Railway    (Tex.   Civ. 

421;  Railway  Co.  v.  Lippman,  110  App.),  79  S.  W.  Rep.  1075;  Ware  v. 

Ga.  665,  36  S.  E.  Rep.  202,  50  L.  R.  Railroad  Co.,   119  111.  App.  456. 
C3 
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the  latter  could  not  be  made  liable  for  it  in  damages,  at  least, 
unless,  knowing  the  danger,  he  had  recklessly  or  negligently 
exposed  the  passenger  to  it  when  such  exposure  could  have 
been  avoided,'*  or  unless  he  had  failed  to  protect  him  when  his 
duty  required  it.'^ 

1.    Degree  of  care  and  diligence  required. 

Sec.  893.  (§  498.)  Degree  of  care  and  diligence  required  of 
passenger  carriers. — It  therefore  becomes  important  to  inquire 
as  to  the  degree  of  skill  and  care  required  of  the  carrier  of  pas- 
sengers in  his  employment,  the  want  of  which  will  constitute 
such  culpable  negligence  as  will  make  him  responsible  for  the 
consequential  personal  injury  sustained  by  his  employer. 
Various  terms  have  been  used  to  express  the  extent  of  the  obli- 
gation of  such  carriers  by  different  judges.  In  the  first  of  the 
cases  in  which  the  question  was  involved,^  tried  before  Lord 
Kenyon  in  1791,  it  was  held  by  that  celebrated  judge  that  mail- 
coaches,  as  carriers  of  passengers,  were  bound  to  carry  "safely 
and  properly."  In  Crofts  v.  Waterhouse,'^  Park,  J.,  stated  the 
law  in  these  words :  ' '  There  is  a  wide  distinction  between  con- 
tracts for  the  conveyance  of  passengers  and  those  for  the  con- 
veyance of  goods.  In  the  latter  case,  the  parties  are  liable  at 
all  events,  except  the  goods  are  destroyed  or  damaged  by  the 
act  of  God  or  the  king's  enemies;  whilst  in  the  former  case,' 
they  are  only  responsible  to  their  passengers  in  case  of  express 
negligence. "  "  Carriers  of  passengers  for  hire  are  not  respon- 
sible in  all  particulars,"  says  Parker,  C.  J.,  in  Bennett  v.  Dut- 
ton,s  "like  common  carriers  of  goods.  They  are  not  insurers 
of  personal  safety  against  all  contingencies  except  those  arising 
from  the  acts  of  God  and  the  public  enemy.    For  an  injury  hap- 

4.  Pittsburg,    etc.,   R.    R.    Co.   v.  ever    tried    for    the    recovery    of 
Hinds,  53  Penn.  St.  512.  damages  for  a  personal  injury  done 

5.  See  post,  §  980,  et  seq.  to  a  passenger  by  a  carrier.     Per 

6.  White     V.     Boulton,     Peake's  Hubbard,  J.,  in  Ingalls  v.  Bills,  9 
Cases,   113.     This  case  was  decid-  Met.  1. 

ed  by  Lord  Kenyon  in  1791,  and  is        7.  11  Moore,  133. 
said   to  have   been   the   first  case        8.  10  N.  H.  481. 
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pening  to  the  person  of  a  passenger  by  mere  accident,  without 
fault  on  their  part,  they  are  not  responsible,  but  are  liable  only 
for  want  of  due  care,  diligence  or  skill." 

Sec.  894.  (§  499.)  Same  subject. — From  these  and  other 
similar  general  statements  as  to  the  nature  of  the  responsibility 
of  passenger  carriers,  which  have  been  frequently  adopted  and 
repeated,  it  has  sometimes  been  concluded  that  the  degree  of 
care  and  circumspection«required  of  them  is  the  same  as  that 
required  of  private  carriers  of  goods  for  hire,  and  no  more  f 
and  to  this  class  of  carriers,  passenger  carriers  have  been  com- 
pared in  this  respect.  Other  cases,  however,  have  stated  the 
law  upon  the  subject  with  more  strictness  as  to  the  degree  of 
caution  to  be  required  of  the  carrier;  and  while  the  tendency 
has  been  to  relax  somewhat  the  rigid  rule  of  the  common  law  in 
regard  to  common  carriers,  and  to  treat  it  as  the  product  of  a 
less  enlightened  age,  which  should  to  some  extent  be  modified 
in  order  to  adapt  it  to  a  different  state  of  society,  no  such  dis- 
position has  been  shown  in  regard  to  passenger  carriers,  and 
the  tendency  has  been  rather  the  other  way,  and  to  hold  at 
least  some  classes  of  them  to  a  higher  degree  of  responsibility 
than  was  formerly  required,  in  consideration  of  the  vast  in- 
crease of  travel  and  the  more  rapid  and  more  dangerous  means 
of  conveyance  to  which  the  invention  of  steam  has  given  rise.^*^ 

Sec.  895.  Same  subject. — In  consideration,  therefore^  of  the 
hazards  incident  to  the  more  modern  modes  of  travel  and  the 
increased  dangers  to  life  and  limb  to  which  such  modes  have 

9.  Upon    the    ground    that    the  applied  to  them.  But  this  opinion 

strict  rule  of  the  common  law  as  unless  a  distinction  is  to  be  made 

to    the    extraordinary    responsibil-  between    slave   and    other   passen 

ity    of    common     carriers,     intro-  gers   in  this  regard,   was  not  ap 

duced  for  general   commercial  ob-  proved   or   followed   in  the   subse 

jects,  did  not  apply  to  the  convey-  quent  case  of  Stokes  v.  Saltonstall 

ance    of    slaves,    it    was    said    by  13  Pet.  181,  before  the  same  court 
Marshall,    C.   J.,   in   Boyce   v.   An-         10.  See    Goldsmith    v.    Building 

dtrson,    supra,    that    the    ancient  Co.,  Mo.  App.  ,  81  S.  W. 

rule,    "that   the    carrier    is    liable  Rep.    1113,    citing   Hutchinson   on 

only    for    ordinary    neglect,"    still  Carr. 
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given  rise,  the  law  very  justly  holds  that,  while  the  carrier  of 
passengers  does  not  warrant  the  safety  of  his  passengers  as  the 
common  carrier  does  that  of  goods,  he  is  bound  to  provide  for 
their  safe  conveyance  as  far  as  human  care  and  foresight  will 
go,  or,  as  some  courts  have  expressed  it,  to  exercise  for  the 
safety  of  his  passengers  while  upon  his  conveyance  the  highest 
or  utmost  degree  of  care  and  diligence  which  human  prudence 
and  foresight  will  suggest  in  view  of  the  character  and  mode  of 
conveyance  employed.  And  the  degree  of  care  which  the  law 
thus  exacts  of  him  is  stated  in  the  same  or  equivalent  language 
in  nearly  all  the  cases  in  which  his  obligation  has  been  de- 
fined." 


11.  England:  Christie  v.  Griggs, 
2  Camp.  79. 

United  States:  Ttie  Oriflamme,  3 
Sawyer,  397;  StolTes  v.  Saltonstall, 
13  Pet.  181;  Philadelphia,  etc.,  R. 
R.  i:  Derby,  14  How.  468;  S.  B. 
New  World  v.  King,  16  How.  469; 
Indianapolis,  etc.,  R.  R.  v.  Horst, 
93  U.  S.  291;  McKinney  v.  Neil,  1 
McLean,  540;  Maury  v.  Talmadge, 
2  McLean,  157;  Pendleton  r.  Kins- 
ley, 3  Clifford,  416;  Pennsylvania 
Co.  v.  Roy,  102  U.  S.  451;  Trum- 
bull V.  Erickson,  97  Fed.  Rep.  891, 
38  C.  C.  A.  536;  Gavin  v.  Southern 
Pacific  Co.,  136  Fed.  Rep.  592; 
s.  c.  144  Fed.  348. 

Alabama:  Railroad  Co.  v.  Hill, 
93  Ala.  514,  9  So.  Rep.  722,  30 
Am.  St.  Rep.  65,  citing  Hutchin- 
son on  Carr.;  Railroad  Co.  -c. 
Greenwood,  99  Ala.  501,  14  So. 
Rep.  495. 

Arkansas:  Railway  Co.  v.  Mur- 
ray, 55  Ark.  248,  18  S.  W.  Rep.  50, 
29  Am.  St.  Rep.  32,  16  L.  R.  A. 
787. 

California:  Green  v.  Pacific 
Lumber  Co.,  130  Cal.  435,  62  Pac. 
Rep.  747. 

Connecticut:  Derwort  r.  Loomer, 


21  Conn.  245;  Hall  v.  Steamboat 
Co.,  13  Conn.  319;  Murray  v.  The 
Railroad,  66  Conn.  512,  34  Atl. 
Rep.   506,   32  L.  R.  A.   539. 

Delaware:  Mac  Feat  v.  Railroad 

Co.,  Del.  ,   62   Atl.   Rep. 

898. 

Georgia:  Railway  Co.  v.  Cun- 
ningham, 123  Ga.  90,  50  S.  E.  Rep. 
979;  Holly  v.  The  Railroad,  61  Ga. 
215;  Railway  Co.  v.  Findley,  76 
Ga.  311. 

Illinois:  Tuller  v.  Talbot,  23  111. 
357;  Pittsburgh,  etc.,  R.  R.  Co.  v. 
Thompson,  56  111.  138;  Railway 
Co.  V.  Lewis,  145  111.  67,  33  N.  E. 
Rep.  960,  affirming  48  111.  App. 
274;  Railroad  Co.  v.  Byrum,  153 
111.  131,  38  N.  E.  Rep.  578,  af- 
firming 48  111.  App.  41;  Railroad 
Co.  V.  Beebe,  174  111.  13,  50  N.  E. 
Rep.  1019,  66  Am.  St.  Rep.  253,  43 
L.  R.  A.  210,  affirming  69  111.  App. 
303;  Railroad  Co.  v.  Klein,  43  111. 
App.  63;  Railway  Co.  v.  Hubbard, 
106  111.  App.  462;  Railroad  Co.  v. 
Scott,    111    111.   App.   234. 

Indiana:  Sherlock  v.  Ailing,  44 
Ind.  184;  Thayer  v.  The  Railroad, 
23  Ind.  26;  Jeffersonville,  etc.,  R. 
R.  V.  Hendricks,  20  Ind.  228;  Keu- 
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Sec,  896.  (§  501.)  Same  subject — Bound  to  protect  as  far  as 
human  care  and  foresight  will  go. — Although  the  form  of  ex- 
pression is  sometimes  varied,  and  the  rule  is  stated  as  requiring 
"the  utmost  diligence  of  very  cautious  persons,"  "the  great- 


tucky,  etc.,  Bridge  Co.  v.  Quinkert, 
2  Ind.  App.  244,  28  N.  B.  Rep. 
338,  citing  Hutchinson  on  Carr. 

Iowa:  Raymond  v.  Railway  Co., 
65  Iowa,  152;  Moore  v.  Railway 
Co.,  69  Iowa,  491. 

Kansas:  Railroad  Co.  v.  Berry, 
53  Kan.  112,  36  Pac.  Rep.  53,  42 
Am.  St.  Rep.  278;  Meador  r.  The 
Railway,  62  Kan.  865,  61  Pac.  Rep. 
442. 

Kentucky:  Railway  Co.  v.  Viv- 
ien, 19  Ky.  Law  Rep.  687,  41  S.  W. 
Rep.  580. 

Maine:  Dunn  v.  The  Railroad, 
58  Me.  187;  Edwards  v.  Lord,  49 
Me.  279;  Libby  v.  The  Railroad, 
85  Me.  34,  26  Atl.  Rep.  943,  20  L. 
R.  A.  812. 

Massachusetts:  Ingalls  v.  Bills, 
9  Met.  1. 

Maryland:  Stockton  v.  Frey,  4 
Gill,  406;  Railroad  Co.  t:  Swann, 
81  Md.  400,  32  Atl.  Rep.  175,  31 
L.    R.    A.    313;     Railroad    Co,    v. 

Shivers,    Md.    ,    61    Atl. 

Rep.  618;  Philadelphia,  etc.,  R.  Co. 

V    Allen.   Md.    ,    62    Atl. 

Rep.  245. 

Minnesota:  Johnson  v.  The  Rail- 
road, 11  Minn.  296;  Wilson  r.  The 
Railroad,  31  Minn.  481;  Benedict 
V.  The  Railroad,  86  Minn.  224,  90 
N.  W.  Rep.  360,  91  Am.  St.  Rep. 
345,  57  L.  R.  A.  639. 

Missouri:  Dougherty  v.  Railroad 
Co.,  97  Mo.  647;  Leslie  v.  Railroad 
Co.,  88  Mo.  55;  Furnish  v.  Rail- 
way Co.,  102  Mo.  438;  13  S.  W. 
Rep.  1044;  Clark  v.  The  Railroad, 
127  Mo.  197,  29  S.  W.  Rep.  1013; 
Wilburn    v.   The   Rairoad,   48   Mo, 


App.  224;  Holland  v.  The  Rail- 
road, 105  Mo.  App.  117,  79  S.  W. 
Rep.    508;    Goldsmith   v.    Building 

Co.,  Mo.  App.  ,  81  S.  W. 

Rep.  1112. 

Montana:  Taillon  v.  Mears,  29 
Mont.  161,  74  Pac.  Rep.  421. 

Nebraska:  It  is  held  under  the 
Nebraska  statute  that  when  a  pas- 
senger is  injured  while  being 
transported,  a  conclusive  pre- 
sumption of  negligence  will  arise, 
unless  the  carrier  can  show  that 
the  passenger  was  guilty  of  crimi- 
nal negligence  or  of  a  violation  of 
its  rules  or  regulations.  See  Rail- 
road Co.  r.  Wolfe,  61  Neb.  502,  86 
N.  W.  Rep.  441;  Railroad  Co.  v. 
Hague,  48  Neb.  97,  66  N.  W.  Rep. 
1000.     See  also,  post,  §  1413,  note. 

New  York:  McPadden  r.  The 
Railroad,  44  N.  Y.  478;  Caldwell 
V.  St.  Bt.  Co.,  47  N.  Y.  282;  Car- 
roll V.  The  Railroad,  58  N.  Y.  126; 
Caldwell  v.  Murphy,  1  Duer,  233; 
Brand  r.  The  Railroad,  S  Barb. 
368;  Hegeman  v.  The  Railroad,  13 
N.  Y.  9;  Maverick  r.  The  Railroad, 
:!6  N.  Y.  378;  Miller  v.  Steamship 
Co.,  118  N.  Y.  200;  Palmer  r.  Ca- 
nal Co.,  120  N.  Y.  170;  Schloterer 
V.  Ferry  Co.,  78  N.  Y.  Supp.  202, 
75  App.  Div.  330. 

Oregon:  Budd  v.  United  Car- 
riage Co.,  25  Or.  314,  35  Pac.  Rep. 
660,  27  L.  R.  A.  279. 

Pennsylvania:  Meier  r.  The 
Railroad,  64  Penn.  St.  225;  New 
Jersey  R.  R.  r.  Kennard,  21  Penn. 
St.  203;  Laing  r.  Colder,  8  Penn. 
St.  479;  Sullivan  r.  The  Railroad, 
30  Penn,  St.  234;   Smedley  l\  The 
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est  possible  care  and  diligence,"  "the  most  perfect  care  of  a 
cautious  and  prudent  man, ' '  and  other  similar  phrases,  the  real 
meaning  intended  by  them  all  is  that  the  care  and  circumspec- 
tion to  be  required  is  the  utmost  which  can  be  exercised  under 


Railway,  184  Penn.  St.  620,  39  Atl. 
Rep.  544. 

Rhode  Island:  Bosworth  v.  The 
Railroad,  25  R.  I.  202,  55  Atl.  Rep. 
490. 

Tennessee:  Railroad  Co.  v. 
Kiihn,  107  Tenn.  106,  64  S.  W. 
Rep.  202,  citing  Hutchinson  on 
Carr. 

Texas:  Railroad  Co.  v.  Welch,  86 
Tex.  203,  24  S.  W.  Rep.  390,  40 
Am.  St.  Rep.  829,  citing  Hutchin- 
son on  Carr.;  Texas,  etc.,  Ry.  Co. 
V.  Davidson,  3  Tex.  Civ.  App.  542, 
21  S.  W.  Rep.  68;  San  Antc^i^o, 
etc.,  Ry.  Co.  v.  Long  (Tex.  Civ. 
App.),  26  S.  W.  Rep.  114,  citing 
Hutchinson  on  Carr.;  Railway  Co. 
V.  Brown,  16  Tex.  Civ.  App.  93, 
40  S.  W.  Rep.  608 ;  Gary  v.  The 
Railway,  17  Tex.  Civ.  App.  129, 
42  S.  W.  Rep.  576;  Houston,  etc., 
R.  Co.  V.  George,  1  Tex.  Ct.  Rep. 
376,  60  S.  W.  Rep.  313;  Railway 
Co.  V.  Byers,  6  Tex.  Ct.  Rep.  36, 
70  S.  W.  Rep.  558;  St.  John  v. 
The  Railway  (Tex.  Civ.  App.),  80 
S.  W.  Rep.  235;  Railroad  Co.  i\ 
Clark  (Tex.  Civ.  App.),  81  S.  W. 
Rep,  821;  Boyles  v.  The  Railway 
(Tex.  Civ.  App.),  86  S.  W.  Rep. 
936,  citing  Hutchinson  on  Carr.; 
Missouri,    etc.,    Ry.    Co.    v.    Wolf, 

Tex.  Civ.  App.  ,  89  S.  W. 

Rep.  778;    St.  Louis,  etc.,  Ry.  Co. 

V.  Parks  Tex.  Civ.  App.  , 

90  S.  W.  Rep.  343. 

Virginia:  Farish  v.  Reigle,  11 
Gratt.  697. 

Washington:  Williams  v.  Rail- 
way Co.,  39  Wash.  77,  80  Pac.  Rep. 
1100. 


West  Virginia:  Searle  v.  The 
Railway,  32  W.  Va.  370;  Fisher 
V.  The  Railroad,  39  W.  Va.  366, 
19  S.  E.  Rep.  578,  39  L.  R.  A. 
758. 

Wisconsin:  Berry  v.  Railway 
Co.,  73  Wis.  197. 

The  utmost  care  and  diligence 
which  human  prudence  and  fore- 
sight will  suggest  is  the  rule  laid 
down  in  Palmer  v.  Canal  Co.,  120 
N.  Y.  170.  Highest  practicable 
care  of  capable  and  faithful  rail- 
road men  is  required  by  other 
cases.  Furnish  v.  Railway  Co., 
102  Mo.  438,  13  S.  W.  Rep.  1044; 
Miller  v.  Steamship  Co.,  118  N. 
Y.  200;  Searle  v.  Railway  Co.,  32 
W.  Va.  370;  Berry  v.  Railway  Co., 
73  Wis.  197.  Utmost  caution  char- 
acteristic of  very  careful  prudent 
men.  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451.  Utmost  human 
foresight,  knowledge,  care  and 
skill.  Dougherty  v.  Railroad  Co., 
97  Mo.  647;  Lemon  v.  Chanslor, 
68  Mo.  340;  Dougherty  v.  Rail- 
road Co.,  81  Mo.  330;  Kelly  v 
Railroad  Co.,  70  Mo.  609;  Lesli* 
V.  Railroad  Co.,  88  Mo.  55. 

Extraordinary  care  and  caution: 
Raymond  v.  Railway  Co.,  65  Iowa, 
152. 

Utmost  human  care  and  fore- 
sight. Wilson  V.  Railroad  Co.,  31 
Minn.  481.  Highest  degree  of 
care  and  diligence  which  is  rea- 
sonably within  the  power  of  per* 
sons  engaged  in  such  business. 
Van  de  Venter  v.  Railway  Co.,  26 
Fed.  Rep.  32.  Highest  degree  of 
care  and  skill.     Moore  v.  Railway 
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all  the  circumstances,  short  of  a  warranty  of  the  safety  of  the 
passengers;  and  the  rule  cannot,  perhaps,  be  better  or  more 
forcibly  expressed  than  in  the  words  of  Sir  James  Mansfield  in 
the  case  of  Christie  v.  Griggs,!^  that  the  duty  of  the  carrier  is 
to  provide  for  the  safety  of  his  passengers  "as  far  as  human 
care  and  foresight  will  go."  This,  at  least,  is  the  most  com- 
mon mode  of  stating  it,  and  the  words  "as  far  as  human  care 
and  foresight  will  go"  have  become,  from  frequent  use,  a  fa- 
miliar form  of  expression  in  connection  with  the  obligation  of 
the  passenger  carrier.  It  is  not  therefore  correct  to  assimilate 
this  duty  to  that  to  which  the  private  carrier  for  hire  is  bound, 
or  to  make  the  degree  of  care,  which  the  law  requires  of  the 
one,  the  standar.d  by  which  to  measure  that  which  will  be  de- 
manded of  the  other.^^ 

Sec.  897.    (§  502.)    Same  subject — Limitations  to  the  rule.— 

When  it  is  said,  however,  that  the  carrier  of  the  passenger  must 


Co.,  69  Iowa,  491;  Mackey  v.  Rail- 
way Co.,  18  Fed.  Rep.  236;  Dun- 
lap  ;;.  Reliance,  2  Fed.  Rep.  249. 
In  Georgia,  extraordinary  dili- 
gence is  required,  and  this  is  held 
to  mean  that  extreme  care  and 
caution  which  very  prudent  and 
thoughtful  persons  would  exer- 
cise under  like  circumstances. 
Railway  Co.  v.  Cunningham,  123 
Ga.  90,  50  S.  E.  Rep.  979;  Holly 
r.  Railroad  Co.,  61  Ga.  215;  Rail- 
way Co.  V.  Findley,  76  Ga.  311. 

Carriers  of  passengers  are  re- 
quired to  do  all  that  human  care, 
vigilance  and  foresight  reasonably 
can  do,  in  view  of  the  character 
and  mode  of  conveyance  adopted, 
to  prevent  accidents  to  passen- 
gers. Bosworth  V.  The  Railroad, 
25  R.  I.  202,  55  Atl.  Rep.  490. 

Conduct  actuated  by  good  faith 
and  an  honest  purpose  to  avoid  in- 
jury to  passengers,  is  not  the 
equivalent  of  the  highest  degree 
of   care   which    the    carrier    must 


exercise.     Railroad   Co.   v.    Green- 
wood,   99    Ala.    501,    14    So.    Rep. 

495. 

The  general  statement  that  the 
carrier  is  bound  to  exercise  the 
"greatest  degree  of  care  and  fore- 
sight" contemplates  a  higher  de» 
gree  of  care  than  that  imposed 
by  law.  It  should  be  qualified 
with  the  statement,  "as  con 
pared  with  that  care  and  dil 
gence  which  prudent  men  en- 
gaged in  a  like  business  would 
exercise."  Railway  Co.  v.  Vivion, 
19  Ky.  Law  Rep.  687,  41  S.  W. 
Rep.  580. 

A  charge  that  the  carrier  is 
bound  to  use  "greatest  possible 
care  necessary,"  i.  e.,  necessary  to 
prevent  the  injury,  is  erroneous. 
Gilson  V.  Railway  Co.,  76  Mo.  2S2. 

12.  2   Camp.    (Eng.)    79 

13.  See  Railroad  Co,  v.  Welch, 
80  Tex.  203,  24  S.  W.  Rep.  390, 
40  Am.  St.  Rep.  829,  citing  Hutch- 
inson   on    Carr.;    Hardin    v.    The 
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provide  for  his  safety  ' '  as  far  as  human  foresight  will  go, "  it  is 
not  meant  that  he  will  be  required  to  exercise  all  the  care  and 
diligence  of  which  the  human  mind  can  conceive,  or  all  the  skill 
and  ingenuity  of  which  he  is  capable.    It  does  not,  for  instance. 


Railway,  (Tex.  Civ.  App.)  77  S. 
W.  Rep.  431,  citing  Hutchinson 
on  Carr. ;  Railroad  v.  Thompson, 
(Tex.  Civ.  App.)  77  S.  W.  Rep. 
439,  citing  Hutchinson  on  Carr.; 
Payne  v.  Halstead,  44  111.  App.  97, 
citing  Hutchinson  on  Carr.;  Gold- 
smith   V.    Building    Co.    Mo. 

App,  ,  83  S.  W.  Rep.  1112,  cit- 
ing Hutchinson  on  Carr. 

It  is  argued  in  Wharton  on  Neg- 
ligence, sees.  629-637  that  the  dili- 
gence to  be  required  of  the  car- 
rier of  passengers  is  only  that 
which  will  be  required  of  "a  good 
business  man  in  his  specialty." 
This  is  certainly  reducing  the 
responsibility  of  the  passenger  car- 
rier below  the  generally  accepted 
standard.  A  person  engaged  in 
any  pursuit  as  a  specialty,  in 
which  he  undertakes  to  perform 
service  for  others  for  compensa- 
tion, professes  skill  adequate  to 
the  undertaking  and  promises  due 
diligence  in  its  performance.  But 
ordinary  skill  and  ordinary  dili- 
gence are  all  that  the  law  exacts 
of  him,  and  if  he  has  used  these, 
he  cannot  be  made  liable  for  a 
loss  or  injury  to  another  for  whom 
he  has  undertaken  the  service,  al- 
though it  may  be  shown  that  a 
higher  degree  of  skill  and  dili- 
gence would  have  made  the  un- 
dertaking successful.  See  Story 
on  Bailments,  §  431,  where  sev- 
eral instances  are  given,  and  the 
rule  of  ordinary  skill  and  dili- 
gence is  stated  to  be  the  test  of 
the  liability  of  an  employee  for 
loss  or  injury  in  the  performance 


of  an  undertaking  in  which  he 
professes  skill.  This  is  exactly 
the  degree  of  care  and  skill  which 
is  required  of  the  private  carrier 
for  hire,  both  of  persons  and  of 
goods;  that  is,  the  exercise  of 
such  care  and  skill  as  prudent  and 
cautious  men,  experienced  in  the 
business,  are  accustomed  to  use 
under  similar  circumstances. 
Shoemaker  v.  Kingsbury,  12  Wall. 
369.  But  it  has  been  generally 
understood  that  more  than  this 
would  be  required  of  the  public 
carrier  of  passengers.  While  he 
does  not  warrant,  for  instance, 
perfection  in  his  vehicles  or 
machinery,  yet  if  there  be  such 
defect,  and  it  could  have  been  dis- 
covered by  any  known  and  usual 
test  applied  by  such  carrier,  and 
an  accident  be  occasioned  thereby, 
from  which  the  passenger  suffers 
injury,  the  carrier  will  be  liable, 
and  it  will  be  no  defense  that  the 
defect  was  hidden  from  view.  And 
the  better  opinion,  as  we  think,  is, 
that,  at  least  when  he  is  a  carrier 
by  steam  power,  he  will  be  even 
responsible  for  defects  occurring 
in  their  manufacture,  and  which 
could  only  have  been  discovered  by 
the  manufacturer  himself,  by  the 
application  of  tests  known  to  him. 
Post,  §§  906-909.  So  in  the  pro- 
tection which  the  public  carrier  is 
required  to  afford  to  his  passenger 
against  assaults  and  violence  to 
his  person,  and  in  many  other  par- 
ticulars which  might  be  mentioned, 
the  law  has  imposed  duties  upon 
him  as  to  the  care  to  be  exercised 
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require  steel  rails,  or  iron  or  granite  cross-ties  upon  the  roads 
of  railway  companies,  because  such  ties  are  less  liable  to  decay, 
and  hence  safer  than  those  of  wood.  Nor  does  it  require  the 
carrier  over  the  public  highway  to  repair  it  so  as  to  render  it, 


towards  the  passenger,  which  are 
never  required  of  the  good  busi- 
ness man  in  his  specialty  in  behalf 
of  his  customers.  Another  dis- 
tinction which  rests  upon  the  dif- 
ferent degrees  of  care  and  dili- 
gence which  are  required  from  the 
public  carriers  of  passengers,  and 
those  engaged  in  private  pursuits, 
is  in  the  character  of  the  proof 
necessary  to  establish  a  prima 
facie  case  of  liability.  In  order  to 
fix  such  liability  upon  the  mere 
business  man,  it  must  be  shown 
that  he  exercised  less  than  ordi- 
nary diligence  and  less  than  the 
ordinary  skill  possessed  by  those 
engaged  in  the  same  special  pur- 
suit; whereas,  in  the  case  of  the 
public  carrier  of  passengers,  the 
proof  of  the  accident  from  which 
the  injury  arose  will  usually  make 
a  prima  facie  case  of  negligence 
against  him,  and  it  will  be  then 
for  him  to  show  that  due  skill 
and  caution  had  been  used,  if  he 
would  escape  liability.  This  at 
least  illustrates  the  different  as- 
pects in  which  the  law  regards 
such  a  carrier  and  the  mere  spe- 
cialist, such  as  the  farrier,  the 
oculist,  the  dentist,  etc.  The  law 
does  not  propose  to  make  the  pas 
senger  carrier  an  insurer  of  his 
safety,  as  it  does  the  common  car- 
rier of  the  goods  which  he  carries. 
But  it  does  exact  of  him  all  the 
care  and  diligence  consistent  with 
the  character  of  his  business,  and 
its  execution  according  to  his  pro- 
fessions and  the  expectations  of 
the    public.      It   will    not    require 


that  which  is  impracticable,  but 
will  rigorously  require  all  that  is 
practicable  for  the  safety  of  the 
passenger,  and,  as  the  cases  will 
show,  will  hold  the  carrier  and  his 
servants  liable  for  the  least  ne- 
glect of  a  single  practicable  and 
reasonable  precaution,  where  the 
safety  of  the  passenger  is  at  stake. 
The  highest  degree  of  care  and 
diligence,  diligentia  diligentissimi, 
is  the  rule  as  to  the  carrier  of 
passengers,  and  public  policy  de- 
mands that  it  should  not  be  re- 
laxed. Nor  do  the  cases  show 
any  tendency  towards  its  relaxa- 
tion, but,  on  the  contrary,  a  dis- 
position to  increase  its  rigor,  es- 
pecially in  its  application  to  car- 
riers wherever  steam  is  employed 
as  the  motive  power.  Of  course, 
what  will  be  the  test  of  the  high- 
est degree  of  diligence  will  vary 
according  to  the  character  of  the 
mode  of  conveyance.  That  which 
might  be  regarded  as  the  utmost 
care  which  could  be  reasonably 
required  of  the  carrier  by  stage 
coach  or  street  car  might  not  be 
all  that  would  be  required  of  the 
steam  car  or  the  steamboat  pro- 
prietor, because  the  same  degree 
of  care  is  not  necessary  for  the 
safety  of  the  passenger  in  the  con- 
veyance by  animal  power  as  when 
it  is  "by  the  dangerous  agency  of 
steam."  But  no  matter  what  the 
mode  of  the  transportation,  the 
utmost  diligence  requisite  to  the 
safety  of  the  passenger,  and  com- 
patible with  the  means  employed 
in  his  carriage,  will  be  exacted. 
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at  all  times,  perfectly  safe.i'*  The  requirement  of  such  a  de- 
gree of  care  and  skill  would  involve  an  expenditure  and  a  re- 
sponsibility so  great  as  to  make  the  business  of  passenger  car- 
riage wholly  impracticable,  and  would  drive  all  prudent  men 
from  it.  But  it  does  require  everything  necessary  to  the  secur- 
ity of  the  passenger,  reasonably  consistent  with  the  business  of 
the  carrier,  and  appropriate  to  the  means  of  conveyance  em- 
ployed by  him,  to  be  provided,  and  that  the  highest  degree  of 
practicable  care,  diligence  and  skill  shall  be  adopted  that  is 
consistent  with  the  mode  of  transportation  used,  and  that  will 
not  render  its  use  impracticable  or  inefficient  for  its  intended 
purposes.  But  to  this  extent  the  rule  will  be  rigorously  en- 
forced as  a  protection  to  the  traveler,  and  as  a  warning  to  the 
carrier  against  the  consequences  of  delinquency  in  his  duty.^^ 

Sec.  898.  Degree  of  care  required  may  vary  with  the  circum- 
stances— Duty  to  warn  passenger  of  danger. — But  while  the 
carrier  of  passengers  is  under  the  duty  of  exercising  the  high- 
est or  utmost  degree  of  care  and  foresight  to  provide  for  the 
safe  conveyance  of  his  passengers,  no  matter  what  the  means 
of  conveyance  employed  by  him  are,^^  nevertheless,  in  deter- 

14.  Indianapolis  R.  R.  v.  Horst,  their  business  in  serving  the  pub- 
93  U.  S.  291.  lie.    Llbby  v.  The  Railroad,  85  Me, 

15,  Tiiller  v.  Talbot,  23  111.  357;  34,  26  Atl.  Rep.  943,  20  L.  R.  A. 
Pittsburg,  etc.  R.  R.  i\  Thompson,  812. 

56  id.  138;   Dunn  v.  The  Railroad,  The    carrier    of    passengers    is 
58  Me.  187;  Railway  Co.  v.  Sweet,  bound  to  exercise  the  highest  de- 

57  Ark.  287,  21  S.  W.  Rep.  587;  gree  of  care  and  prudence  which 
Atkinson  v.  The  Railway,  90  Mo.  is  consistent  with  the  practical 
App.  489,  citing  Hutchinson  on  operation  of  his  road  and  the 
Carr.  transaction  of  his  business.  Rail- 
Carriers   of   passengers   are   not  way   Co.  v.   Lewis,   145   111.   67,  33 

to  be  held  against  every  possible  N.  E.  Rep.  960. 
danger,  nor  are  they  to  be  held  ac-  16.  A  carrier  who  accepts  a  pas- 
countable  for  not  taking  every  pos-  senger  upon  a  car  which  is  crude- 
sible  precaution  against  danger  ly  built  is  bound  to  exercise  the 
and  accident.  To  so  hold  them  same  care  with  regard  to  such 
would  be  to  compel  them  to  adopt  passenger's  safety  as  though  he 
a  course  of  conduct  inconsistent  had  been  accepted  upon  a  Pullman 
with  the  economy  and  speed  which  car.  Green  v.  Pacific  Lumber  Co., 
are   essential    to    the   dispatch    of  130  Cal.  435,  62  Pac.  Rep.  747. 


§898.]  PASSENGER  CARRIERS  GENERALLY.  1003 

mining  in  any  particular  cas^ whether  such  care  and  foresight 
have  been  used,  regard  must  be  had  to  the  means  or  manner  of 
conveyance.  If,  for  instance,  he  be  a  carrier  by  stage-coach,  he 
is  still  required  to  use  the  utmost  care  and  diligence  in  provid- 
ing a  reasonably  safe  conveyance  and  a  skillful  and  competent 
driver.^  ^  Yet,  conduct  which  would  be  consistent  with  a  due 
degree  of  care  in  the  driving  of  a  stage-coach  might  evince 
recklessness  in  the  running  of  a  railroad  train.  So,  that  which 
would  be  gross  negligence  at  one  time,  or  at  one  stage  of  a  jour- 
ney might  not  be  so  at  another.  As  the  bailee  of  goods  may,  to 
some  extent,  proportion  the  care  which  he  bestows  upon  them 
to  their  character  and  value,  and  that  which  would  be  deemed 
negligence  as  to  one  package  of  goods  would  not  necessarily 
be  so  regarded  as  to  another  of  greater  bulk  and  less  value,^^ 
so  the  passenger  carrier  must  increase  his  vigilance  when  he 
employs  an  agent,  the  careless  management  of  which  may  be 
attended  with  disastrous  consequences  to  his  passengers,  or 
when  the  liability  to  accidents  is  increased,  by  the  speed  of  the 
carriage,  or  the  difficulties  of  the  highway  upon  which  he  trav- 
els. And  where  the  circumstances  seem  to  require  it,  the  car- 
rier would  owe  to  his  passenger  the  duty  of  warning  him 
against  danger  and  of  cautioning  him  against  acts  of  impru- 
dence which  endanger  his  safety.^*^    And  it  has  been  repeatedly 

17.  The  law   imposes    upon    the  utmost  diligence  and  care  in  mak- 

proprietor    of    a     stage-coach     the  ing  suitable  and  safe  provision  for 

duty    of    providing     a     reasonably  those  whom   he   carries.     Budd   v. 

safe  conveyance  drawn  by   steady  United    Carriage    Co.,   25    Or.    314, 

horses,    with   secure   harness,    and  35  Pac.  Rep.  660,  27  L.  R.  A.  279. 

a    skillful    and    competent    driver.  See  also,  Lewark  v.  Parkinson,  — 

In  the  discharge  of  this  duty,  the    Kan. ,  85  Pac.  Rep.  601.    (Duty 

proprietor  is  bound  to  use  the  ut-  as    to    proprietors    of    hacks    and 

most   care   and    diligence   of   cau-  cabs.) 

tious  persons  engaged  in  the  same  18.  Story  on  Bail.   §  15. 

business  to  prevent  injury  to  pas-  19.  The    carrier     of     passengers 

sengers.      This    does     not     mean  owes  to   a   passenger  the   duty   of 

that  a  stage-coach  proprietor  war-  warning  him  against  danger  when 

rants  the  safety  of  his  coach,  its  it   is   at   hand,   and    of  cautioning 

equipments,  the  competency  of  his  him    against    acts    of    imprudence 

driver,   or   other   appliances   used,  which    may    endanger   his    person 

but  that  he  is  bound  to  use   the  whenever    the    circumstances    are 
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held  that  carriers  of  passengers  by  steamboats  and  railways 
will  be  required  to  exercise,  if  possible,  even  more  exact  skill, 
care  and  diligence  than  carriers  by  other  modes  of  conveyance. 
In  the  language  of  Grier,  J.,  in  The  Philadelphia  &  Reading 
Railroad  v.  Derby,-*^  "when  carriers  undertake  to  convey  per- 
sons by  the  powerful  but  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they  be  held  to  the  greatest  pos- 
sible care  and  diligence.  And  whether  the  consideration  for 
such  transportation  be  pecuniary  or  otherwise,  the  personal 
safety  of  the  passengers  should  not  be  left  to  the  sport  of 
chance  or  the  negligence  of  careless  agents.  Any  negligence  in 
such  cases  may  well  deserve  the  epithet  of  'gross.'  "  And  in 
Hegeman  v.  The  Railroad  Corporation,^!  it  was  said  that  the 
degree  of  precaution,  care  and  skill  required  of  a  carrier  of 
passengers  by  stage-coaches  in  detecting  imperfections  in  the 
vehicles  used  by  them  is  no  test  of  that  which  should  be  re- 
quired of  those  engaged  in  transporting  persons  at  a  high  rate 
of  speed  by  the  agency  of  steam  power  upon  a  railway.^^ 

Sec.  899,  Same  subject — When  passengers  are  carried  on 
freight  or  mixed  trains. — "In  the  operation  of  freight  trains 
the  primary  object  is  the  carriage  of  freight,  and  the  appli- 
ances used  are,  and  are  known  by  the  passengers  to  be,  adapted 
to  that  business ;  and  the  carrier  is  not,  when  transporting  pas- 
sengers thereon,  held  to  a  degree  of  care  in  its  operation  that 
would  destroy  the  use  of  the  train  for  its  primary  purpose.  But 
the  law  does  require  that  the  highest  degree  of  care  be  exer- 
cised that  is  practicable  and  consistent  with  the  efBcient  use  of 

such   that   the   safety  of   the  pas-    Rhode  Island  Co.,  Rhode  Is- 

senger   seems   to    require   it.     Ro-    land ,  63  Atl.  Rep.  675. 

mine  v.  Railroad  Co.,  24  Ind.  App.  20.  14  How.  468,  486.     See  also, 

230,    56    N.    E.     Rep.     245,     citing  The    Oregon,    133    Fed.    609;    Rail- 

Hutchinson    on    Carr.       See     also,     road    Co.    r.    Hagblad,    Neb. 

Railway    Co.    r.    Tarin,    108    Fed.    ,  101  N.  W.  Rep.  1033 ;  s.  c.  106 

734,  47  C.  C.  A.   648,   54  L.  R.  A.  N    W.  Rep.   1041;  Madden  v.  Rail- 

240;  Rodgers  v.  Railroad  Co.,  way  Co.,  50  Mo.  App.  666. 

Ark.  ,  89  S.  W.  Rep.  468,  1  L.  21.  13  N.  Y.  9. 

R.    A.    (N.    S.)     1145;     Tilden    v.  22.  See  also,  Carroll  y.  The  Rail- 
road, 58  N.  Y.  126. 
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the  means  and  appliances  adopted;  and  the  carrier  must  ac- 
cordin<,'ly  be  held  to  the  same  strict  accountability  for  the  neg- 
ligence of  its  servants  injuriously  affecting  the  passengers  as  it 
would  be  if  the  transportation  had  been  by  a  train  devoted  to 
passenger  service  exclusively.  "^^ 

Sec.  900.  (^'  504.)  Risks  which  the  passenger  takes  upon  him- 
self— Carrier  not  liable  for  mere  accidents  or  casualties  which 
human  prudence  could  not  foresee. — But  with  whatever  strin- 
gency the  rule  is  laid  down  as  to  the  degree  of  care  and  vigi- 


23.  Railroad  r.  Arnol,  144  111. 
261,  33  N.  E.  Rep.  204,  19  L.  R.  A. 
313,  affirming  4(3  111.  App.  157; 
Ohio,  etc.  R'y  Co.  v.  Dickerson,  59 
Ind.  317;  St.  Louis,  etc.  R'y  Co. 
V.  Valirius,  56  Ind.  511;  Indian- 
apolis, etc.  R'y  Co.  v.  Beaver,  41 
Ind.  493;  Chicago,  etc.  R.  Co.  v. 
Hazzard,  26  111.  373;  Galena,  etc. 
R.  Co.  V.  Fay,  16  111.  558;  Chicago, 
etc.  R.  Co.  V.  Flagg,  43  111.  364; 
Illinois,  etc.  R.  Co.  v.  Sutton,  53 
111.  397;  Dunn  r.  Railway  Co.,  58 
Me.  187;  Edgerton  r.  Railroad  Co., 
39  N.  Y.  227;  St.  Joseph,  etc.  R. 
Co.  V.  Wheeler,  35  Kan.  185; 
Whitehead  r.  Railway  Co.,  99  Mo. 
263;  McGee  v.  Railroad  Co.,  92 
Mo.  208;  Wagner  v.  Railroad  Co., 
97  Mo.  512;  Railway  Co.  v.  Irvine, 
6  J  Tex.  529;  Missouri  Pac.  R'y  Co. 
r.  Holcomb,  44  Kan.  332,  24  Pac. 
Rep.  467;  Ohio,  etc.  R.  Co.  v. 
Muhling,  30  111.  9;  Marshall  r. 
Railroad  Co.,  78  Mo.  610;  Logan 
V.  Railroad  Co.,  77  Mo.  668;  Hicks 
V.  Railroad  Co.,  68  Mo.  329;  Por- 
tuchek  V.  Railroad  Co.,  101  Mo. 
App.  52;  74  S.  W.  Rep.  368;  Er- 
win  V.  Railway  Co.,  94  Mo.  App. 
289,  68  S.  W.  Rep.  88;  Green  v. 
Pacific  Lumber  Co.,  130  Cal.  435, 
62  Pac.  Rep.  747;  Railway  Co.  v. 
Lippman,  no  Ga.  665,  36  S.  E. 
Rep.  202,  50  L.  R.  A.  673;  Railway 


V.  Cunningham,  123  Ga.  90,  50  S. 
E.  Rep.  979;  Stoody  v.  Railway 
Co.,  124  Mich.  420,  83  N.  W.  Rep. 
26;  Simmons  v.  Railroad  Co.,  41 
Ore.  151,  69  Pac.  Rep.  440,  1022; 
Steele  v.  Railway  Co.,  55  S.  Car. 
389,  33  S.  E.  Rep.  509,  74  Am. 
St.  Rep.  756;  Railway  Co.  v. 
Lauricella,  (Tex.  Civ.  App.)  26  S. 
W.  Rep.  301;  Hardin  v.  Railway 
Co.,  (Tex.  Civ.  App.)  77  S.  W. 
Rep.  431;  Railway  Co.  v.  Rogers, 
2t  Tex.  Civ.  App.  382,  60  S.  W. 
Rep.  61;  Railway  Co.  v.  Dawson, 
98  Va.  577,  36  S.  E.  Rep.  996; 
Fisher  v.  Railroad  Co.,  89  Cal.  399, 
26  Pac.  Rep.  894;  Railroad  Co.  v. 
Huggins,  89  Ga.  494,  15  S.  E.  Rep. 
848;  Railroad  Co.  v.  Best,  169  111. 
301,  48  N.  E.  Rep.  684,  reversing 
6S  111.  App.  532;  Railroad  Co.  v. 
Winters,  175  111.  293,  51  N.  E.  Rep. 
901,  affirming  65  111.  App.  435; 
Railroad  Co.  v.  Axley,  47  111.  App. 
307;  Pennsylvania  Co.  r.  New- 
meyer,  129  Ind.  401,  28  N.  E.  Rep. 
860;  Railway  Co.  r.  Jordan,  25 
Ky.  L.  R.  574,  76  S.  W.  Rep.  145; 
Railroad  Co.  v.  Bell,  100  Ky.  203, 
38  S.  W.  Rep.  3;  Railway  Co.  v. 
Adams,  32  Tex.  Civ.  App.  112,  72 
S.  W.  Rep.  81;  Sprague  r.  Rail- 
way Co.,  92  Fed.  59,  34  C.  C.  A. 
207. 
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lance  which  the  carrier  must  use  for  the  security  of  his  pas- 
senger, there  are  still,  so  long  as  he  is  not  a  warrantor  of  his 
safety,  which  he  can  only  become  by  contract,  certain  risks 
which  are  incurred  by  the  passenger,  and  for  which  the  carrier 
is  not  responsible.  These  are  the  casualties  which  human  sa- 
gacity cannot  foresee,  and  against  which  the  utmost  prudence 
cannot  guard.  When  he  travels  upon  a  ship,  whether  navi- 
gated by  sails  or  by  steam,  or  in  a  coach  or  railroad  car,  or  upon 
any  public  conveyance,  he  expects  to  take,  and  does  take,  upon 
himself  the  hazards  of  such  accidents  as  may  accrue  to  him 
without  any  want  of  care  or  diligence  on  the  part  of  the  car- 
rier. The  risk  of  these  the  passenger  must  take  upon  himself. 
As  said  by  the  learned  judge  in  McKinney  i\  Neilt^^  "We  are 
surrounded  with  dangers  at  home  and  abroad,  and  they  are 
greater  when  we  travel  than  while  we  remain  stationary.  In 
some  modes  of  traveling  these  dangers  are  greater  than  in 
others.  They  may  be  greater  on  water  than  on  land ;  on  a  fast 
line  of  stages  than  on  a  slow  one.  And  every  passenger  must 
make  up  his  mind  to  meet  the  risks  incident  to  the  mode  of 
travel  he  adopts,  which  cannot  be  avoided  by  the  utmost  de- 
gree of  care  and  skill  in  the  preparation  and  management  of 
the  means  of  conveyance.  This  is  the  only  guaranty  given  by 
the  proprietor  of  the  line."^^     Thus   in  The    Transportation 

24.  1  McLean,  540.  injured    by    the    carrier's    servant 

25.  Where  a  passenger  knowing-  who  accidentally  falls  against  him 
ly  accepts  carriage  over  a  new  (Skinner  v.  Railroad  Co.,  39  Fed. 
road  not  yet  open  for  traflBc  and  Rep.  ISS);  nor  where  a  passenger 
over  which  passenger  trains  are  accidentally  stumbles  over  the 
not  yet  running,  he  must  be  sheathing  covering  the  wheels  of 
deemed  to  accept  the  risks  inci-  an  open  street  car.  Farley  v. 
dent  to  riding  upon  such  a  road.  Traction  Co.,  132  Penn.  St.  58. 
San  Antonio,  etc.  R'y  Co.  i'.  Robin-  The  carrier  is  not  liable  for  the 
son,  79  Tex.  608,  15  S.  W.  Rep.  act  of  a  passenger,  who,  in  rais- 
584.  ing  a  car-window  for  the  comfort 

The  carrier  is  not  liable  where  of   a   female    passenger,     fails    to 

a  passenger,   without  fault  of  the  raise    it    to    a     sufficient     height 

carrier,   walks  off  a  car   platform  which   causes   it   to   suddenly   fall 

while   the    car    is    not    in    motion  on    the    female    passenger's   hand. 

(Railroad  Co.  r.  Trotter,  60  Miss.  Dumas  r.  The  Railway,   (Tex.  Civ. 

442);     nor   where   a   passenger   is  App.)    43  S.  W.  Rep.  908. 
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Company  v.  Harper,2G  it  appeared  that  the  defendant's  steam- 
boat, while  passing-  the  pier  of  a  drawbridge,  struck  against 
the  pier,  and  that  the  collision  caused  a  number  of  negro  pas- 
sengers on  board  to  become  panic-stricken.  In  the  stampede 
which  followed,  the  plaintiff,  who  was  one  of  the  negro  passen- 
gers, was  run  down  and  trampled  upon  in  such  manner  as  to 
cause  him  to  be  permanently  injured.  It  was  decided  that  there 
was  nothing  in  the  act  of  the  defendant's  servants  that  would 
naturally  and  ordinarily  give  rise  to  the  stampeding  of  a  crowd 
of  passengers,  and  that,  since  the  defendant  could  not  reason- 
ably be  required  to  anticipate  that  on  account  of  such  an  oc- 
currence a  number  of  negroes  would  become  panic-stricken  and 
run  down  and  trample  upon  one  of  their  number,  it  was  not 
liable  for  the  injury. 

Sec.  901.  Same  subject. — In  Cleveland  v.  Steamboat  Co.,^^ 
which  was  a  case  several  times  before  the  court,  it  appeared 
that  the  plaintiff  was  a  passenger  on  board  defendant's  steam- 
boat. Just  as  the  boat  was  leaving  the  dock  and  as  the  gang- 
way was  being  replaced  and  the  gates  closed,  a  man  on  board 
started  to  leave  the  boat  and  jumped  into  the  water.  The  cry 
of  "man  overboard"  was  raised  and  the  other  passengers 
rushed  to  that  side  of  the  boat,  and  in  the  rush  plaintiff  was 
crowded  overboard  into  the  water,  through  the  gateway  which 
had  not  yet  been  closed.  On  the  last  appeal  the  court,  by 
Peckham,  J.,  said:  "To  say  that  the  boat  should  not  have  been 

So  the  carrier  will  not  be  liable  plained  of  was  in  not  having  more 

where  a  passenger,  in  jumping  on  space   between   the   tracks,   but   it 

a      moving      train,      accidentally  appearing  that  the  same  space  had 

comes  in  contact  with  the  porter  been  adopted  for  more  than  twen- 

which    causes    him    to    fall    from  ty    years    and    that    thousands    of 

the  train.     Garmean   c.  The  Rail-  passengers  had  ridden  in  the  same 

road,  109  111.  App.  169.  location  without  injury,  the  court 

In   Craighead    v.    The   Railroad,  held    to    be   an    accident    not   rea- 

123  N.  Y.  391,  2.'>  N.  E.  Rep.  387,  sonably  to  be  apprehended. 

the   carrier   was    held     not    liable  26.  118    Ga.    672,   45    S.    E.    Rep. 

where    a    passenger,     riding    upon  458. 

the    step    of    an    open    street    car,  27.  86  N.   Y.  306,   89  N.   Y.   627, 

was  knocked  off  by  a  passing  car  125  N.  Y.  299. 
and  injured.    The  negligence  com- 
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allowed  to  move  a  foot  from  the  dock  until  this  gate  had  been 
securely  fastened  and  the  rail  and  stanchions  placed  in  position 
is  to  decide  the  matter  in  view  of  the  facts  which  subsequently 
occurred  and  not  from  the  circumstances  existing  prior  there- 
to. It  was  an  accident  which  could  not,  as  I  think,  have  been 
reasonably  anticipated.  The  attempt  of  a  belated  man  to  jump 
from  the  boat  to  the  wharf  immediately  after  the  starting  of 
the  boat,  his  failure  to  reach  the  dock  and  his  consequent  fall- 
ing into  the  water,  the  cry  of  'man  overboard,'  the  instantan- 
eous rush  of  a  crowd  of  ordinary  passengers  towards  the  side 
of  the  boat  whence  the  cry  proceeded,  and  the  shoving  of  the 
plaintiff  overboard,  altogether  form  such  an  extraordinary  and 
therefore  unheard  of  combination  of  circumstances  that  the 
failure  to  foresee  their  possibility  and  to  guard  against  their 
happening  cannot  in  any  fair  or  proper  view  of  the  subject  be 
called  negligence." 

2.    Duty  as  to  means  of  conveyance. 

Sec.  902.  (§505.)  Carrier's  responsibility  for  the  safety  of 
his  means  of  conveyance. — It  is  the  duty  of  all  public  carriers, 
whether  carriers  of  goods  or  passengers,  or  both^  to  provide 
themselves  with  suitable  and  sufficient  means  to  carry  accord- 
ing to  their  professions ;  and  so  far  as  they  iindertake,  as  com- 
mon carriers  of  goods,  their  obligation,  unless  modified  by  con- 
tract, is  absolute  that  the  vehicles  or  other  means  by  which  the 
transportation  is  effected  shall  be  faultless.  They  warrant  the 
safety  of  the  goods,  in  other  words,  against  all  imperfections, 
known  or  unknown,  hidden  or  patent,  in  the  instruments  by 
which  they  undertake  to  make  the  conveyance,  and  no  excuse 
will  be  heard  from  them  that  the  loss  or  injury  was  occasioned 
by  such  imperfections,  no  matter  to  what  attributable,  unless 
it  be  the  act  of  God  or  of  the  public  enemy,  the  fault  of  the 
shipper  himself,  or  some  inherent  defect  in  the  goods.  The 
safety  or  sufficiency,  therefore,  of  means  of  transportation  em- 
ployed by  the  carrier  of  goods  is  a  matter  of  more  concern  to 
the  carrier  himself  than  to  the  owner  of  the  goods,  unless  the 
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carrier  has,  by  contract^  protected  himself  against  such  risks. 
But  when  the  passenger  intrusts  himself  to  the  carrier,  it  be- 
comes a  matter  of  vital  concern  to  him  that  the  vehicle  by 
which  he  is  to  be  carried  shall  be  safe  in  every  particular  so 
far  as  it  can  be  made  so  by  human  skill.  As  the  liability  of  the 
carrier  to  the  passenger  depends  entirely  upon  the  question  of 
negligence  and  not  upon  any  warranty  of  safety  as  in  the  case 
of  goods,  the  only  legitimate  inquiry,  when  he  has  sustained 
an  injury  from  the  insecurity  or  imperfection  of  the  means  by 
which  he  is  being  carried,  is  whether  the  carrier  has  exercised 
that  degree  of  care  and  diligence  which  the  law  requires  of  him, 
and  the  inquiry  into  such  care  and  diligence  must,  of  course, 
be  extended  to  the  instrument  or  means  by  which  the  carrier 
has  undertaken  to  transport  him.  If  this  should  be  shown  to 
have  been  unsafe  or  insufficient  from  palpable  or  easily  discov- 
ered imperfections,  there  could  be  no  doubt  that  the  carrier 
had  been  guilty  of  culpable  negligence  which  would  make  him 
liable  to  the  passenger.  But  if  such  defects  were  unknown  to 
the  carrier,  and  could  not  have  been  discovered  without  a  skill- 
ful inspection, would  the  carrier  be  chargeable  with  negligence? 
And  if  so,  what  degree  of  skill  must  be  applied  or  required  in 
the  examination,  without  a  discovery  of  the  defect,  in  order  to 
exonerate  him  from  the  charge  ? 

Sec.  903.  (§  506.)  Same  subject — Liability  for  latent  defects. 
— It  is  admitted  on  all  hands  that  the  carrier  does  not  warrant 
the  safety  of  the  passenger.  The  reasons  for  this  are  plain  and 
have  already  been  stated.  The  question,  however,  whether  he 
warrants  the  perfection  of  his  vehicle  and  its  appointments  has 
been  sometimes  regarded  in  a  different  light,  and  the  answer  to  it 
depends,  by  no  means,  upon  the  same  reasons.  Manj^  cases  have 
turned  upon  its  decision.  In  Ingalls  v.  Bills^  the  injury  arose 
from  a  hidden  defect,  whicli  could  not  be  discovered  by  the 
most  careful  and  thorough  examination,  being  a  small  flaw  in 

1.  9  Met.   1.  road  company  is  not  an  insurer  of 

In  Palmer  v.  Canal   Co.,   120  N.  the  safety  of  its  passengers,  it  is 

Y.  170,  it  is  said:    "While  a  rail-  bound  to  use  a  high  degree  of  skill 
64 
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the  interior  of  an  iron  axletree  of  a  stage-coach,  which  was  en- 
tirely surrounded  by  sound  iron.  Hubbard,  J.,  after  a  very 
thorough  and  able  review  of  the  English  cases  which  were  sup- 
posed to  throw  light  upon  the  subject,  announced  that  the  con- 
clusion to  which  the  court  had  come  was  "that  carriers  of  pas- 
sengers for  hire  are  bound  to  use  the  utmost  care  and  diligence 
in  the  providing  of  safe,  sufficient  and  suitable  coaches,  har- 
nesses, horses  and  coachmen,  in  order  to  prevent  those  injuries 
which  human  care  and  foresight  can  guard  against ;  and  that  if 
an  accident  happens  from  a  defect  in  the  coach  which  might 
have  been  discovered  and  remedied  upon  the  most  careful  and 
thorough  examination  of  the  coach,  such  accident  must  be 
ascribed  to  negligence,  for  which  the  owner  is  liable  in  case  of 
injury  to  a  passenger  happening  by  reason  of  such  accident. 
On  the  other  hand,  where  the  accident  arises  from  a  hidden  and 
internal  defect,  which  a  careful  and  thorough  examination 
would  not  disclose,  and  which  could  not  be  guarded  against  by 
th"e  exercise  of  a  sound  judgment  and  the  most  vigilant  over- 
sight, then  the  proprietor  is  not  liable  for  the  injury,  but  the 
misfortune  must  be  borne  by  the  sufferer  as  one  of  that  class  of 
injuries  for  ^vhich  the  law  can  afford  no  redress  in  the  form  of 
a  pecuniary  recompense." 

and  vigilance  to  guard  against  ac-  guard  against.     Hegeman  v.  West- 

cidents   which   may     be     attended  ern  R.  R.  Co.,  13  N.  Y.  9;   Bowen 

with     injurious    consequences     to  v.  N.  Y.  C.  R.  R.  Co.,  18  id.  408; 

them.    This  duty  is  not  discharged  Brown  r.  N.  Y.  C.  R.  R.  Co.,  34  id. 

without  the  utmost  care  and  dili-  404;  Caldwell  v.  N.  J.  S.  Co.,  47  id. 

gence  which  human  prudence  and  282;    Penn.  Co.  v.  Roy,   102  U.   S. 

foresight   v/ill    suggest    to    secure  451.     This  measure  of  responsibil- 

the  safety  of  its  passengers.     And  ity    is    deemed     essential     to    the 

this   vigilance   is   to   be   exercised  proper   protection     of    passengers, 

by    the    company    to    see   that   its  who  must  necessarily  rely  wholly 

road,  and  appliances  used  in  oper-  upon   the   precautionary   care  and 

ating  it,  are  and   remain  in  good  diligence  of  the  carrier  so  far  as 

condition   and   free  from    defects;  their  safety  depends  upon  the  con- 

and  a  latent  defect  which  will  re-  dition  of  the  road  and  the  means 

lieve  it  from  responsibility  is  such  provided  for  their  conveyance." 
otily   as   no   reasonable   degree   of        See,  also,  Wynn  r.  Railroad  Co., 

human  skill  and    foresight    could  14  N.  Y.  Suppl.  172. 
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Sec.  904.  (§  507.)  Same  subject. — This  may  be  considered 
the  leading  American  case  upon  the  question  of  the  extent  of 
the  liability  of  the  passenger  carrier  for  latent  defects  in  his 
vehicles,  and  the  measure  of  his  liability  therefor  as  thus  de- 
fined is  now  almost  universally  adopted,^  and  applied  to  car- 
riers of  passengers  by  all  kinds  of  vessels  and  vehicles,  whether 
propelled  by  steam  power  or  not.^ 

Sec.  905.  (§  508.)  Same  subject — The  English  rule.— In  the 
English  courts,  the  same  question  continued  without  a  sat- 
isfactory determination  until  the  case  of  Readhead  v.  The 
Midland  Railway  Company.^  In  this  case  it  was  proven  that 
the  accident  from  which  the  injury  resulted  to  the  passenger 
had  been  caused  by  the  giving  way  of  one  of  the  wheels  of  the 
car  in  which  he  was  being  carried,  owing  to  a  defect  in  the 


2.  Frink  v.  Potter,  17  111.  406; 
Galena,  etc,  R.  R.  v.  Fay,  16  id. 
558;  Mobile,  etc.  R.  R,  v.  Thomas, 
4a  Ala.  672;  Sawyer  v.  Railroad, 
37  Mo.  240;  Edwards  v.  Lord,  49 
Me.  279;  Derwort  r.  Loomer,  21 
Conn.  245;  Hall  v.  Steamboat  Co., 
13  id.  319;  McKinney  v.  Neil,  1 
McLean,  540;  The  Netherland,  14 
Phila.  601;  Anthony  r.  Railroad 
Co.,  27  Fed.  Rep.  724;  Carter  r. 
Railway  Co.,  42  Fed.  Rep.  37; 
Maury  r.  Talmadge,  2  McLean, 
l')7;  Peck  V.  Neil,  3  id.  22;  Farish 
r.  Reigle,  11  Gratt.  697;  Stockton 
r.  Frey,  4  Gill,  406;  Frink  v.  Coe, 
4  G.  Greene  (Iowa),  555;  Curtiss 
r.  The  Railroad,  20  Barb.  282; 
Holbrook  v.  The  Railroad,  16  id. 
113;  Palmer  r.  Canal  Co.,  120  N. 
Y.  170;  Railroad  Co.  r.  Sheppard, 
56  Ohio  St.  68,  46  N.  E.  Rep.  61, 
60  Am.  St.  Rep.  732;  Buckland  v. 
The  Railroad,  181  Mass.  3,  62  N. 
E.  Rep.  955. 

3.  In  Alden  v.  The  Railroad,  26 
N.  Y.  102,  it  was,  however,  de- 
cided by  the  court  of  appeals  of 


New  York,  that  the  carrier  is 
bound,  absolutely  and  irrespective 
of  negligence,  to  provide  road- 
worthy  vehicles,  and  that  he  was 
liable  to  the  passenger  for  injuries 
received  by  him  from  the  breaking 
of  an  axle  of  a  car,  although  the 
defect  could  not  have  been  dis- 
covered by  any  practicable  mode 
of  examination;  and  the  case  of 
Sharp  r.  Grey,  9  Bing.  457,  was  re- 
lied upon  as  fully  sustaining  the 
position.  But  the  rule  as  thus 
laid  down  is  said,  in  the  subse- 
quent case  of  McPadden  v.  The 
Railroad,  44  N.  Y.  478,  in  the  same 
court,  to  have  been  a  departure 
from  every  prior  decision  or  au- 
thority to  be  found  in  the  books; 
and  in  the  still  more  recent  case 
of  Carroll  v.  The  Railroad,  58  N. 
Y.  136,  it  is  said  that  "subsequent 
cases  show  that  it  was  not  the  in- 
tention of  the  court,  in  that  case, 
to  depart  from  the  established  doc- 
trine on  the  subject." 

4.  L.    R.    2    Q.    B.    412,    L.    R.    4 
Q.  B.  379, 
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welding  of  the  tire,  caused  by  an  air  bubble;  that  the  defect 
was  not  discoverable  by  the  eye  or  the  ear;  that  the  wheels 
were  examined  during  the  journey  in  the  usual  way,  by  in- 
spection and  sounding  them  with  a  hammer,  which  failed  to  re- 
veal the  defect;  that  the  tire  of  the  wheel  in  question  was  of 
the  usual  thickness ;  and  that  such  defects  might  exist  without 
any  fault  on  the  part  of  the  manufacturer.  The  judge  before 
whom  the  cause  first  came  instructed  the  jury  that  if  the  de- 
fect in  the  wheel  was  one  which  could  not  be  detected,  either 
by  the  eye  or  the  ear,  there  was  no  negligence  on  the  part  of 
the  carrier;  and  the  jury  found  for  the  defendant.  The  cause 
was  taken  to  the  court  of  queen's  bench,  in  which  it  was  held 
that  upon  these  facts  the  plaintiff  could  not  recover.''    On  this 


5.  In  this  court,  Blackburn,  J., 
did  not  entirely  concur  with  the 
other  judges  in  regard  to  the  ex- 
tent of  the  obligation  of  the  car- 
rier to  provide  vehicles  absolutely 
safe,  though  he  did  not  dissent 
from  the  judgment  of  the  court. 
The  concluding  portion  of  his 
opinion   is   as   follows: 

"I  have  only  to  add  that  I  do 
not  think  that  the  duty  to  supply 
a  seaworthy  ship  or  a  sufficient 
vehicle  by  land  is  equivalent  to  a 
duty  to  supply  one  perfect,  and 
such  as  never  can,  without  some 
extraordinary  peril,  break  down; 
which  would  have  the  effect  of 
making  the  carrier  an  insurer 
against  all  losses  arising  from  any 
failure  in  the  vehicle,  which  can- 
not be  shown  to  arise  from  some 
unusual  accident. 

"I  had  occasion  in  Burges  v. 
Wickham,  3  B.  &  S.  669,  693  (E. 
C.  L.  R.  vol.  113),  to  consider 
what  was  the  meaning  of  the 
term  'seaworthy,'  as  applied  to  a 
ship;  and  I  see  no  reason  to 
change  the  opinion  which  I  then 
expressed,  that  it  meant  no  more 


than  that  degree  of  fitness  which 
it  would  be  usual  and  prudent  to 
require  at  the  commencement  of 
the  adventure;  and  applying  a 
similar  principle  to  a  land  jour- 
ney, I  agree  with  what  I  under- 
stand to  have  been  the  direction 
of  Erie,  C.  J.,  in  Ford  v.  London  & 
Southwestern  Railway  Company,  2 
F.  &  F.  730,  that  the  railway  com- 
pany are  not  bound  to  have  a  car- 
riage made  in  the  best  of  all  pos- 
sible ways,  but  sufficiently  ful- 
filled their  duty  by  providing  a 
carriage  such  as  was  found  in 
practical  use  to  be  suflBcient.  In 
other  words,  I  understand  the  ob- 
ligation to  be,  to  furnish,  not  a 
perfect  vehicle,  but  one  reasonably 
sufiicient.  But  in  the  present  case 
the  carriage  was  not  such  as  to 
be  reasonably  sufficient.  Had  the 
parties  who  sent  it  out  known  of 
the  existence  of  this  defect  in  the 
tire,  there  would  have  been  strong 
ground  for  accusing  them  of  man- 
slaughter, if  death  had  ensued. 
They  did  not  know  it,  and  could 
not  discover  it  until  the  tire  broke; 
and  they  are  therefore  free  from 
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judgment,  error  was  brought  to  the  court  of  exchequer  cham- 
ber, in  which  the  case  was  carefully  considered.  A  number  of 
English  cases  were  cited  and  relied  upon  for  the  plaintiff,  and 
especially  that  of  Sharp  v.  Grey,*^  which  it  was  urged  had  set- 
tled the  law  in  England  in  favor  of  the  absolute  liability  of  the 
passenger  carrier  for  a  defect  in  his  vehicle,  whether  known  or 
discoverable  or  not,  and  Avhich  had  governed  at  least  one  of  the 
decisions  of  the  highest  court  of  New  York,  to  the  same  effect.''' 
But  the  court,  after  a  critical  and  thorough  review  of  all  the 
cases,  somewhat  in  the  same  manner  in  which  it  had  been 
made  by  Hubbard,  J.,  in  Ingalls  v.  Bills,  nearly  twenty  years 
before,  arrived  at  the  same  conclusion  and  settled  the  law  upon 
this  question  for  England  in  the  same  manner  in  which  it  had 
been  held  by  the  majority  of  the  American  courts.  The  estab- 
lished law  in  both  countries  may,  therefore,  be  now  stated  to  be 
that,  while  a  carrier  of  passengers  is  bound  to  use  the  utmost 
care  and  skill  in  everything  that  concerns  the  safety  of  the  pas- 
senger, he  will  not  be  responsible  for  injuries  arising  from 
latent  defects  in  his  vehicles  or  machinery,  which  no  human 
care  or  skill  could  have  either  detected  or  prevented;  or  in 
other  words,  that,  while  it  is  his  duty  to  apply  every  known 
and  practicable  test  for  the  discovery  of  defects  and  imper- 
fections in  the  vehicles  and  machinery  which  he  employs  for 
the  transportation  of  passengers,  he  does  not  warrant  that 
they  are  free  from  such  defects  and  imperfections,  and  if  it 
appear  that  such  defects  actually  existed,  but  were  undiscov- 

all    moral    blame   or    criminal    re-  supply  one,  or  be  responsible  for 

sponsibility.       The     question     is,  any  damage  resulting  from   a  de- 

therefore,          distinctly         raised,  feet. 

whether  the  obligation  of  the  car-  "Taking   the    view    of    the     law 

rier  of  passengers  to  the  passenger  which  I  do,  I  think  the  rule  for  a 

is  merely  to  take  every  precaution  new  trial  ought  to  be  made  abso- 

to    procure    a    vehicle    reasonably  lute;  but  the  majority  of  the  court 

sufficient  for  the  service,  whether  being    of    a    different    opinion,    it 

by  sea  or  by  land,  in  which  case  must  be  discharged." 

the      direction      was      right;      or  6.  9  Bing.  457. 

whether  it  is,  as  I  think,  an  abso-  7.  Alden  v.  The  Railroad,  26  N. 

lute    obligation,    at    his    peri!,    to  Y.    102. 
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erable  by  such  tests,  he  will  not  be  held  liable  to  the  passen- 
ger for  an  injury  which  may  result  from  them. 

Sec.  906.    (§  509.)    Responsibility  for  defects  in  vehicles  and 
machinery  attributable  to  the  fault  of  the  manufacturer. — The 

question  has  been  raised  whether  the  carrier  is  responsible  for 
defects  in  his  vehicle  which  are  attributable  to  the  fault  of  the 
manufacturer,  and  which  might  have  been  discovered  by  him 
by  the  application  of  tests  known  to  skilful  manufacturers, 
and  which  should  have  been  applied  by  him  before  turning  out 
the  vehicle  to  the  carrier.  This  question  was  long  since  an- 
swered in  the  affirmative  by  the  court  of  appeals  of  New  York. 
In  Hegeman  v.  The  Railroad,^  the  plaintiff,  when  traveling  on 
the  road  of  the  company,  had  received  an  injury,  occasioned 
by  the  breaking  of  an  axle  of  the  car,  which,  it  appeared,  was 
cracked  when  it  left  the  hands  of  the  manufacturer.  The  de- 
feet  was,  however,  invisible,  and  could  not  have  been  discov- 
ered by  the  company  by  the  application  of  the  usual  tests  em- 
ployed by  such  companies,  but  could  have  been  discovered  by 
the  manufacturer  by  the  application  of  a  simple  and  well 
known  test  used  by  such  manufacturers.  The  question  was, 
whether  the  carrier  should  be  held  liable  for  the  consequences 
of  the  failure,  on  the  part  of  the  manufacturer,  to  apply  this 
test,  which  would  have  revealed  this  defect  and  led  to  its  rem- 
edy, and  it  was  held  that,  for  this  omission  of  the  manufac- 
turer, the  company  became  responsible,  and  that  the  plaintiff 
was  entitled  to  recover.^  ''It  is  perfectly  understood,"  said 
Gardiner,  C.  J.,  who  delivered  the  opinion  of  the  court,  "that 
latent  defects  may  exist,  undiscoverable  by  the  most  vigilant 
examination  when  the  fabric  is  completed,  from  which  the 
most  serious  accidents  have  and  may  occur.  It  is  also  well 
known,  as  the  evidence  in  this  suit  tended  to  prove,  and  the 
jury  have  found,  that  a  simple  test  (that  of  bending  the  iron 
after  the  axle  was  formed,  and  before  it  was  connected  with 
the  wheel)  existed,  by  which  it  could  be  detected.    This  should 

8.  13  N.  Y.  9.  9.  Marvin  and  Denio,  J.  J.,  dis 

senting. 
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have  been  known  and  applied  by  men  'professing  skill  in  that 
particular  business. '  It  was  not  known,  or,  if  known,  was  not 
applied  by  these  manufacturers.  It  was  not  used  by  the  de- 
fendants, nor  did  they  inquire  whether  it  had  been  used  by 
the  builders.  They  relied  upon  an  external  examination,  which 
they  were  bound  to  know  would  not,  however  faithfully  pros- 
ecuted, guard  their  passengers  against  the  danger  arising  from 
concealed  defects  in  the  iron  of  the  axles,  or  in  the  manufac- 
ture of  them.  For  this  omission  of  duty,  or  want  of  skill,  the 
learned  judge  held,  and  I  think  correctly,  that  they  were 
liable."  And  this  rule  of  responsibility  on  the  part  of  the 
carrier  for  the  unskilfulness  or  negligence  of  the  manufacturer 
of  the  vehicles  or  machinery  which  he  employs  in  the  carriage 
of  passengers  has  been  treated  in  subsequent  cases  as  the  estab- 
lished law  in  that  state.^^  But  whether  the  rule  would  be  ap- 
plied to  conveyances  propelled  by  other  agencies  than  steam 
is  left  uncertain. 

Sec.  907.  (§  510.)  Same  subject. — The  same  view  of  the 
question  was  taken,  and  the  same  rule  was  applied,  by  the 
supreme  court  of  Tennessee,  in  the  case  of  The  Nashville  & 
Chattanooga  Railroad  v.  Elliott,^!  in  which  the  judge  below, 
having  instructed  the  jury  that  the  railway  company  was 
bound  to  see  to  it  that  their  engines  and  machinery  were  per- 
fect and  properly  constructed  according  to  the  present  state 
of  the  art,  it  was  held  that  there  was  no  error.  ''The  general 
doctrine,"  said  McKinney,  J.,  "is  that  in  proportion  to  the 
importance  of  the  business  and  the  perils  incident  to  it,  is  the 
obligation  of  the  company  to  see  that  the  engines  and  appa- 
ratus are  suitable,  sufficient,  and  'as  safe  as  care  and  skill  can 
make  them.'  " 

Sec.  908.  (§  511.)  Same  subject. — But  the  subject  was  sub- 
sequently examined  by  Nicholson,  C.  J.,  in  the  case  of  The 
Nashville  &  Decatur  Railroad  v.  Jones,^^  an(j  ^^e  law  as  appli- 

10.  Caldwell  v.  The  Steamboat  11.  1  Cold.  611. 
Company,  47  N.  Y.  282;  Carroll  r.  12.  9  Heisk.  27. 
The  Railroad,  58  N.  Y.  12G. 
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cable  to  the  railway  carrier  of  passengers  was  thus  stated, 
overruling  the  preceding  case  upon  this  point:  "The  legiti- 
mate obligation  imposed  upon  the  company  by  its  contract 
with  a  passenger  or  employee  is,  that  its  engine  and  apparatus 
are  then  suitable,  sufficient,  and  as  safe  as  care  and  skill  can 
make  them,  and  that  the  company  will  be  responsible  for  any 
injury  resulting  from  defects  therein  which  might  have  been 
discovered  by  the  company  or  its  agents,  by  the  proper  care 
and  skill  in  the  application  of  the  ordinary  and  approved  tests. 
If  the  defects  are  such  that  they  could  not  be  discovered  by  the 
company  or  its  agents  after  a  careful  and  skilful  application 
of  the  ordinary  and  approved  tests,  then  the  company  cannot 
be  held  responsible,  although  it  may  appear  that  the  defects 
might  have  been  discovered  by  the  manufacturers  by  apply- 
ing the  proper  tests.  We  hold  it  unreasonable  to  assume  that 
the  company  not  only  contracts  to  be  responsible  for  its  own 
negligence,  but  also  for  that  of  the  manufacturers." 

Sec.  909.  (J;  512.)  Same  subject — Carrier  responsible  to  pas- 
senger for  negligence  of  manufacturer. — But  notwithstanding 
what  may  be  said  in  some  of  the  cases,  the  better  opinion  and 
the  decided  weight  of  authority  is  in  favor  of  the  position  that, 
so  far  as  the  passenger  is  concerned,  the  carrier  is  responsible 
for  the  negligence  of  the  manufacturer.  The  passenger  pays 
for  his  carriage  in  a  safe  vehicle ;  and  it  is  not  only  the  duty 
of  the  carrier  to  employ  skilful  and  careful  manufacturers  of 
such  vehicles  and  machinery  as  he  proposes  to  use,  but  even 
Avhen  he  has  done  this,  if  it  should  appear  that  such  manufac- 
turers have  been  negligent  and  have  failed  to  apply  such  tests 
as  prudence  would  dictate  to  ascertain  the  soundness  of  their 
work,  and  if  an  injury  result  from  a  defect  which  might  have 
been  discovered  by  such  tests,  the  passenger  may  claim  com- 
pensation from  the  carrier,  who  in  his  turn  must  resort  for  in- 
demnity to  the  manufacturer.  The  carrier  would  certainly  be 
liable  for  the  negligence  if  he  were  his  own  manufacturer, 
and  if  he  employs  another  to  manufacture  for  him,  that 
other  becomes  his  emoloye  for  the  purpose,  and  the  rule  of 
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respondeat  superior  applies,  as  it  does  in  many  such  cases,  not 
concerning  the  carrier,  but  depending  upon  the  same  principle. 
As  where  one  causes  a  building  to  be  erected,  into  which  he 
invites  the  public  to  come  to  witness  an  exhibition,  for  which 
he  requires  them  to  pay,  and  the  building  falls  and  injures 
those  who  are  in  it,  from  some  defect  which  might  have  been 
seen  or  discovered  and  remedied  by  due  care  on  the  part  of 
the  builder,  the  owner  is  liable,  because  the  implied  contract 
in  such  a  case  is  that  of  a  warranty,  not  only  of  due  care  on 
the  part  of  himself  and  his  servants,  but  also  of  due  care  on 
the  part  of  the  contractor  who  constructed  the  building;   and 
whether  the  owner  himself  knew  or  could  have  known  of  any 
defect  in  the  building  can  make  no  difference.     Such  was  the 
case  of  Francis  r.  Cockrell,^^  where  the  defendant  had  erected 
a  grandstand  to  enable  persons  who  paid  for  seats  to  witness  a 
steeplechase.     The  stand  fell  and  injured  the  plaintiff;    and 
although  it  was  shown  that  the  defendant  had  employed  a  com- 
petent builder,  and  was  not  himself  aware  of  any  defect  in  the 
stand,  he  was  held  liable  for  the  injury.  And  the  learned  judge, 
in  likening  the  case  of  the  defendant  to  that  of  the  carrier  of 
passengers,   used   the   following   language:    "In  the  ordinary 
course  of  things,  the  passenger  does  not  know  whether  the 
carrier  has  himself  manufactured  his  means  of  conveyance  or 
has  employed  some  one  else  for  its  manufacture.    If  the  carrier 
has  contracted  with  some  one    else,    the    passenger  does  not 
usually  know  who  that  person  is,  and  in  no  case  has  he  any 
share  in  the  selection.    The  liability  of  the  manufacturer  must 
depend  on  the  terms  of  the  contract  between  him  and  the  car- 
rier, of  which  the  passenger  has  no  knowledge  and  over  which 
he  can  have  no  control,  while  the  carrier  can  introduce  what 
stipulations  and  take  what  securities  he  may  think  proper. 
For  the  injury  resulting  to  the  carrier  himself  by  the  manu- 
facturer's want  of  care  the  carrier  has  a  remedy  against  the 
manufacturer;    but  the  passenger  has  no  remedy  against  the 
manufacturer  for  damage  arising  from  a  mere  breach  of  con- 

13.  L.  R.   5  Q.  B.   184. 
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tract  with  the  carrier.^*  Unless,  therefore,  the  presumed  in- 
tention of  the  parties  be  that  the  passenger  should,  in  the  event 
of  his  being-  injured  by  the  breach  of  the  manufacturer's  con- 
tract, of  which  he  has  no  knowledge,  be  without  remedy,  the 
only  way  in  which  effect  can  be  given  to  a  different  intention 
is  by  supposing  that  the  carrier  is  to  be  responsible  to  the  pas- 
senger, and  to  look  for  his  indemnity  to  the  person  whom  he 
selected  and  whose  breach  of  contract  has  caused  the  mis- 
chief." And  this  view  of  the  carrier's  liability  for  the  care- 
lessness of  the  manufacturer  is  sustained  by  a  number  of  cases, 
both  English  and  American. ^^ 

Sec.  910.  (§  512a.)  Same  subject — Same  rule  applies  to 
bridges. — The  same  rule  applies  also  to  the  railway  carrier's 
responsibility  for  the  bridges  constructed  or  caused  to  be  con- 
structed by  it  along  its  line  of  road.  If  a  passenger  sustains 
injury  by  reason  of  a  defective  bridge,  the  railway  company 
can  only  relieve  itself  by  showing  that  it  exercised  the  highest 
practicable  degree  of  care  and  skill  in  making  the  bridge  rea- 
sonably safe  for  its  intended  purpose,  and  that,  to  the  fullest 
extent  that  such  care  and  skill  would  suggest,  the  bridge  was 
inspected  from  time  to  time  for  the  purpose  of  discovering  and 
remedying  any  defects  that  might  have  developed  in  it  from  the 
operation  of  the  road  or  otherwise.^ ^     And  if  an  injury  result 

14.  Longmeid  v.  Holliday,  6  R.  2  Q.  B.  412,  L.  R.  4  Q.  B.  379; 
Exch.  761.  McGuire    v.    The    Golden    Gate,    1 

15.  Caldwell  v.  The  Steamboat  McAllister,  104;  Gillenwater  t?.  The 
Co.,  56  Barb.  425,  47  N.  Y.  282;  Railroad,  5  Ind.  340;  Meier  v.  The 
Hegeman  v.  The  R.  R.  Corpora-  Railroad,  64  Penn.  St.  225;  Manser 
tion,  13  N.  Y.  9;  McPadden  v.  The  v.  The  Railway  Co.,  3  L.  T.  (N.  S.) 
Railroad,  44  N.  Y.  478;  Bissell  v.  585;  Pittsburg,  etc.  R.  R.  v.  Nel 
The  Railroad,  25  id.  442;  Curtis  v.  son,  51  Ind.  150;  Illinois  Cent.  R. 
The  Railroad,  18  id.  534;  Carroll  R.  v.  Phillips,  49  111.  234;  Pendle 
V.  The  Railroad,  58  id.  126;  Grote  ton  v.  Kinsley,  3  Clifford,  416; 
V.  The  Railway  Co.,  2  Exch.  251;  Toledo,  etc.  R'y  Co.  v.  Beggs,  85 
Pym  V.  The  Railway,  2   Foster  &  111.  80. 

Finlason,  619;  Brazier  v.  The  Poly-  16.  Jackson  v.  The  Railway,  UA 

technic  Institution,  1  id.  507;  Pike  La.  982,  38  So.  Rep.  701,  70  L.  R 

V.  The  Polytechnic  Institution,  id.  A.   294. 
712;  Readhead  v.  The  Railway,  L. 
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from  a  defect  which  the  railway  company  alleges  was  latent, 
and  therefore  such  as  a  careful  inspection  would  not  disclose, 
it  will  not  be  enough  for  the  company  to  show  that  it  contract- 
ed with  and  obtained  the  materials  from  a  reputable  manufac- 
turer.i"  To  relieve  itself  from  liability,  it  must  further  show 
that  the  materials  were  carefully  and  skilfully  tested  in  ac- 
cordance with  the  usual  and  approved  methods  commonly  em- 
ployed in  testing  materials  of  that  character,  and  that  no  de- 
fects were  discovered.^^  "The  duty  of  a  railroad  company 
engaged  in  carrying  passengers,"  said  the  court  in  The  Rail- 
way Company  r.  Snyderj^^  "is  not  always  discharged  by  pur- 
chasing from  reputable  manufacturers  the  iron  rods  or  other 
iron  work  used  in  the  construction  of  its  bridges.  The  duty 
of  the  company  is  not  discharged  by  trusting,  without  inspect- 
ing and  testing,  to  the  reputation  of  the  manufacturers  and  the 
external  appearance  of  such  materials.  The  law  requires  that 
before  the  lives  of  passengers  are  trusted  to  the  safety  of  its 
bridges,  the  company  shall  carefully  and  skilfully  test  and  in- 
spect the  materials  it  uses  in  such  structures.  This  duty  of 
inspection  does  not  end  when  the  materials  are  put  in  place, 
but  continues  during  their  use,  for  the  company  is  bound  to 
test  them  from  time  to  time  to  ascertain  whether  they  are 
being  impaired  by  use  or  exposure  to  the  elements." 

Sec.  911.  Responsibility  for  equipping  vehicles  with  unsafe 
appliances — Duty  as  to  management  of  appliances. — Having 
provided  vehicles  which  in  themselves  are  as  safe  for  their  in- 
tended purpose  as  human  skill  and  foresight  can  reasonably 

17.  Grote  v.  The  Railway,  2  P.  48G,  1  C.  P.  Div.  342;  Ingalls 
Exch.  251.  V.  Bills,  9  Mete.  1;  Funk  i'.  Potter, 

18.  Jackson  v.  The  Railway,  17  111.  406;  Bremner  r.  Williams, 
supra,  citing  Hutchinson  on  Carr.  1  Car.  &  P.  414;  Hegeman  v.  Rail- 

19.  117  Ind.  425,  citing  (as  illus-  road  Co.,  13  N.  Y.  9;  Alden  v.  Rail- 
trative  of  the  principle)  Manser  v.  road  Co.,  26  N.  Y.  102. 

Railway  Co.,  3  L.  T.   (N.  S.)   ."SSS;  As    to    defective     culverts,    see 

Texas,   etc.   R'y   Co.    v.    Suggs,   62  Libby  v.  The  Railroad,  85  Me.  34, 

Tex.   323;    Stokes   v.   Railway   Co.,  26  Atl.  Rep.  943,  20  L.  R.  A.  812; 

2  F.  &  F.  691;   Robinson  r.  Rail-  Railroad   Co.    v.   Kuhn,   107   Tenn. 

road   Co.,  9   Fed.   Rep.   877;    Rich-  106,  64  S.  W,  Rep.  202. 
ardson  f.  Railway  Co.,  L.  R.  10  C. 
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make  them,  it  is  the  carrier's  duty  to  exercise  the  utmost  care 
and  caution  in  keeping  the  various  appliances  with  which  such 
vehicles  are  equipped  in  a  safe  and  suitable  condition;  and  if 
by  reason  of  an  appliance  being  unsafe  or  defective  an  injury 
is  sustained  by  the  passenger,  the  carrier  will  be  responsible  if 
by  the  exercise  of  such  care  and  caution  he  ought  to  have  fore- 
seen that  such  an  injury  was  likely  to  happen.  If,  for  instance, 
he  allows  a  seat  in  one  of  his  vehicles  to  become  so  defective 
that  it  falls,-*^  or  if  he  fails  to  exercise  a  due  degree  of  care  in 
keeping  the  fastening  on  a  vehicle  window  in  a  safe  condition, 
and  the  window,  which  has  been  raised,  suddenly  closes,-^  or 
if  he  permits  a  door  of  such  unusual  construction  as  to  be  more 
than  ordinarily  dangerous  to  remain  in  use  upon  a  vehicle,22 
or  if  he  makes  use  of  a  particular  pattern  of  platform  upon 
which  there  is  attached  a  coupling  pin  which  projects  beyond 
the  platform  in  such  a  manner  that  it  is  likely  to  catch  the  at- 
tire of  female  passengers,-^  or  if  he  neglects  to  use  a  due  de- 


20.  International,  etc.  R.  Co.  v. 
Anthony,  24  Tex.  Civ.  App.  9,  57 
S.  W  Rep.  897. 

21  Gulf,  etc.  R'y  Co.  v.  Kille- 
brew,  (Tex.)  20  S„  W.  Rep.  1005; 
s.  c.  20  S.  W.  Rep.  182. 

22.  Sturdivant  v.  Railway  Co., 
(Tex.  Civ.  App.)  27  S.  W.  Rep. 
170. 

But  a  railroad  company  is  not 
negligent  in  failing  to  furnish 
doors  for  its  passenger  cars  which 
are  provided  with  glass  so  that 
passengers  in  leaving  the  cars 
may  be  able  to  see  through  them 
and  thereby  be  warned  against 
danger  from  the  doors  being  sud- 
denly pushed  open  by  incoming 
passengers.  It  is  enough  that  such 
doors  are  of  the  kind  in  common 
use.  Graeff  v.  The  Railroad,  161 
Penn.  St.  230,  28  Atl.  Rep.  1107, 
41  Am.  St.  Rep.  885,  23  L.  R.  A. 
606. 

23.  Illinois,  etc.  R.  Co.  v.  O'Con- 


nell,  160  111.  636,  43  N.  E.  Rep. 
704,  afjfirming  s.  c.  59  111.  App. 
463. 

In  Poulin  v.  The  Railroad,  34 
N.  Y.  Sup.  Ct.  296,  the  accident 
was  occasioned  by  the  hoopskirt 
worn  by  the  plaintiff  catching  upon 
a  projecting  nail  upon  the  plat- 
form of  the  car,  which  caused  her 
to  be  dragged  some  distance  upon 
the  street  and  injured.  The  court 
at  the  trial  had  told  the  jury  that 
"if  hoop-skirts  are  worn  by  such 
passengers  as  the  railroad  were  in 
the  habit  of  carrying,  it  was 
bound  to  provide  for  the  safety 
of  passengers  with  that  kind  of 
garment  on;"  and  this  instruc- 
tion was  approved  by  the  appellate 
court  and  the  company  was  made 
liable  for  the  injury. 

The  case  of  Delamatyr  v.  The 
Railroad  Company,  24  Wis.  578, 
was  also  that  of  injury  to  the 
passenger  by  the  catching  of  her 
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gree  of  care  in  keeping  the  berths  in  his  vehicles  properly  se- 
cured in  place,  and  an  upper  berth  falls  upon  a  lower  one,-^  or 
if  he  permits  a  halyard  used  in  hoisting  a  heavy  lantern  on  his 
vessel  to  become  defective,  and  the  halyard  brealcs  causing  the 
lantern  to  fall,-'^  or  if  he  constructs  ladders  on  the  ends  of  his 
freight  cars  instead  of  on  the  outside  without  providing  bump- 
ers or  other  agencies  to  keep  the  cars  from  coming  so  close  to- 
gether as  to  imperil  the  lives  of  persons  lawfully  using  such 
ladders,2*5  or  if  he  starts  on  a  journey  with  an  engine  which 
is  known  to  be  out  of  repair,^^  and  an  injury  results  to  a  pas- 
senger, he  will  be  liable. 

So  it  is  the  duty  of  the  carrier  to  exercise  a  high  degree  of 
care  and  foresight  in  so  managing  the  appliances  with  which 
his  vehicles  are  equipped  that  injury  to  passengers  may  be 
avoided.    Thus,  if  he  leaves  the  iron  flanges  on  a  car  platform 


dress  upon  the  steps  of  the  car  as 
she  attempted  to  alight  from  it; 
and  the  company  was  held  liable 
upon  the  ground  that  it  had  pro- 
vided no  means  for  enabling  pas- 
sengere  dressed  in  female  attire  to 
descend  from  its  cars  without  the 
risk  of  such  accidents. 

In  Kelly  v.  Railway  Co..  39  Hun, 
4S6,  the  passenger's  dress  caught 
on  an  unguarded  hook  and  the 
carrier  was  held  liable;  but  this 
was  reversed  in  the  court  of  ap- 
peals.    109  N.  Y.  44. 

It  will  be  noticed  that  most  of 
the  cases  against  railway  com- 
panies for  injuries  sustained  in 
alighting  from  their  cars  in  con- 
sequence of  insufficient  facilities 
provided  for  that  purpose  have 
been  brought  on  behalf  of  female 
Passengers,  who,  as  said  in  Rob- 
son  c.  The  Railway  Co.,  L.  R.  10 
Q.  B.  271,  from  their  mode  of 
dress  and  habits  of  life  are  but  ill 
suited  to  grapple  with  the  difficul- 
ties of  such  -situations. 


But  the  use  of  a  car  with  three 
steps  instead  of  four  steps,  the 
lowest  step  being  about  eight 
inches  farther  from  the  ground 
than  the  lowest  step  on  a  car  with 
four  steps,  such  car  with  three 
steps  being  in  common  use,  is  not 
negligence.       Crowe     v.     Railroad 

Co.,    Mich.    ,    lOG    N.    W. 

Rep.  39.5. 

24.  Horn  v.  New  Jersey  Steam- 
boat Co.,  48  N.  Y.  Supp.  348,  23 
App.  Div.  302. 

25.  The  Wasco,   .'SS  Fed.   ,546. 
Where    a   carrier   by    steamboat 

uses  a  defective  appliance  for  the 
purpose  of  bringing  his  boat  to 
the  dock,  and  the  appliance  gives 
way  and  injures  a  passenger,  he 
will  be  liable.  Miller  v.  Steam- 
ship Co..  118  N.  Y.  199. 

26.  Railroad  Co.  v.  Blumenthal, 
■')7  111.  App.  538;  s.  c.  160  111.  40, 
43   N.  E.  Rep.   809. 

27.  Railway  Co.  v.  Heath,  22 
Ind.  App.  47,  53  N.  E.  Rep.  198, 
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standing  in  an  npright  position  while  passengers  are  in  the  act 
of  leaving  the  car,-^  or  if  he  neglects  to  keep  the  openings  in 
the  deck  of  his  vessel  near  which  passengers  are  in  the  habit  of 
passing  securely  clased  or  else  properly  guarded^^  and  a 
passenger  is  thereby  injured,  he  will  be  responsible  for  the  in- 
jury thus  caused. 

Sec.  912.  Responsibility  for  injuries  caused  by  escaping 
sparks  or  cinders. — If  the  carrier  employ  steam  as  a  motive 
l)OAver,  it  is  his  duty  to  equip  his  engines  or  locomotives  with 
spark-arresters,  or  other  efficient  appliances,  for  the  purpose  of 
protecting  his  passengers  from  injuries  by  escaping  sparks  or 
cinders.  He  is  not,  however,  required  to  provide  appliances 
which  will  prevent  absolutely  the  escape  of  sparks  or  cinders, 
or  even  appliances  of  the  best  type  known  to  be  in  existence  if 
their  use  would  not  be  practicable.  But  he  is  required  to  pro- 
vide appliances  for  the  purpose  which  are  of  the  best  approved 
type  in  general  use  by  other  persons  engaged  in  a  similar  occu- 
pation.^*^ And  having  provided  such  appliances,  it  is  his  duty 
to  exercise  a  high  degree  of  care  in  keeping  them  in  suitable 
repair  and  efficient  for  their  intended  purpose,  and  for  any 
negligence  in  discharging  such  duty  whereby  a  passenger  sus- 
tains an  injury,  he  will  be  liable.^^ 

28.  Railroad   Co.    f.   Gates,     162  Co.  v.  Flood,  Tex.  Civ.  App. 

111.  98,  44  N.  E.  Rep.  1118,  aflirm-  ,  79  S.  W.  Rep.  1106;  Railway 

ing  61  111.  App.  211.  Co.  v.  Young,  90  Fed.  709,  33  C.  C 

29.  Memphis,  etc.  Packet  Co.  v.  A.  251.  Where  a  passenger's  eye 
Buckner,  22  Ky.  Law  Rep.  401,  57  was  injured  by  a  spark  from  a  lo- 
S.  W.  Rep.  482;  The  City  of  Kings-  comotive  and  it  appeared  that  the 
ton,  77  Fed.  Rep.  655.  locomotive  was  in  good  repair  and 

30.  Texas,  etc.  R.  Co.  v.  Jumper,  equipped  with  the  best  known  ap- 
24  Tex.  Civ.  App.  671,  60  S.  W.  pliance  for  preventing  the  escape 
Rep.  797;  St.  Louis,  etc.  R'y  Co.  v.  of  sparks,  that  the  engineer  was 
Parks,  7  Tex.  Ct.  Rep.  178;  s.  c.  both  competent  and  skilful  and 
8  Tex.  Ct.  Rep.  452,  73  S.  W.  Rep.  that  the  engine  was  properly  and 
439;  Railway  Co.  v.  Parks,  97  Tex.  skilfully  managed  and  operated 
131,  76  S.  W.  Rep.  740,  reversing  at  the  time  of  the  injury,  it  was 
s.  c.  (Tex.  Civ.  App.)  69  S.  W.  held  that  the  passenger  was  with- 
Rep.  125;  Missouri,  etc.  R'y  Co.  out  remedy.  Railway  Co.  r.  Or- 
V.  Mitchell,  (Tex.  Civ.  App.)  79  ton,  67  Kan.  848,  73  Pac.  Rep.  63. 
S.  W.  Rep.  94;  Missouri,  etc.  R'y        31.  See  cases  cited  in  preceding 
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Sec.  913.  Liability  of  carrier  where  the  immediate  cause  of 
the  injury  is  the  negligent  act  of  a  third  person. — In  an  action 
by  the  passenger  to  recover  damages  for  an  injury  suffered,  it 
will  be  no  excuse  to  the  carrier  that  the  immediate  cause  of 
the  injury  was  the  negligent  act  of  some  third  person,  between 
whom  and  the  carrier  no  relation  whatever  existed,  if  his  own 
negligence  in  any  degree  concurred  in  bringing  the  injury 
about.  The  carrier  is  under  the  duty  of  protecting  the  passen- 
ger from  all  dangers  which  are  known,  or  which  by  the  exercise 
of  a  high  degree  of  care  and  foresight  ought  to  be  known, 
whether  occasioned  by  himself  or  by  another  for  whose  con- 
duct he  is  in  no  manner  responsible.  If,  therefore,  the  im- 
mediate cause  of  the  injury  was  the  negligent  act  of  some 
third  person,  and  such  act,  by  the  exercise  of  a  due  degree  of 
care  and  foresight  ought  to  have  been  foreseen  by  the  carrier, 
his  omission  to  pro\ade  against  it  will  be  actionable  neg- 
ligence, and  either  or  both  of  the  wrong-doers  can  be  held 
responsible.22     Thus   where    a    boy,    while    playing    about    a 


note.      See    also,    St.    Louis,    etc. 

K'y  Co.   V.   Parks,  Tex.   Civ. 

App.  ,  90  S.  W.  Rep.  343. 

32.  In  Clerc  v.  The  Railroad,  107 
La.  370,  31  So.  Rep.  8S6,  90  Am. 
St.  Rep.  319,  it  appeared  that  the 
carrier  had  placed  a  freight  car 
upon  a  switch  for  the  purpose  of 
being  unloaded  by  the  consignee. 
The  car  was  placed  so  near  the 
main  track  that  if  the  door  of 
the  car  were  to  be  thrown  open  it 
would  close  the  intervening  space 
between  the  main  track  and  the 
switch  and  thus  make  a  collision 
between  the  door  and  passing 
trains  probable.  In  unloading  the 
car,  the  consignee  threw  the  door 
open  and  soon  afterwards  it 
Struck  against  the  side  of  a  pas- 
senger train  which  was  passing  on 
the  main  track,  causing  injury  to 
a  passenger.     It  was  held  that  al- 


though the  consignee  had  care- 
lessly thrown  the  door  open  so  as 
to  come  in  contact  with  passing 
trains,  the  carrier  was  neverthe- 
less responsible  for  its  negligence 
in  placing  the  car  in  a  position 
where  it  ought  to  have  foreseen 
that  such  an  accident  might  hap- 
pen, and  that  the  negligence  of 
the  consignee  was  no  excuse. 

In  Dufur  v.  The  Railroad,  75 
Vt.  165,  53  Atl.  Rep.  1068,  the 
plaintiff,  while  a  passenger  in  one 
of  the  defendant's  passenger  cars, 
which  had  been  temporarily 
placed  upon  a  side  track,  was  ac- 
cidentally injured  by  a  bullet  from 
the  firearm  of  a  person  who  was 
standing  near  the  side  track 
shooting  at  a  target.  The  court, 
in  its  opinion,  said:  "If  the  de- 
fendant ought  to  have  foreseen 
that  such  an  accident  might  hap- 
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passenger  car  in  which  a  passenger  was  sitting,  loosened  the 
brake  on  the  car,  and  in  consequence  the  car  ran  swiftly  over  a 
down  grade  causing  injury  to  the  passenger,  it  was  held  that 
although  the  loosening  of  the  brake  was  the  act  of  a  trespasser, 
the  carrier  was  nevertheless  responsible  for  having  omitted  to 
use  sufficient  means  to  keep  the  car  properly  secured.^^  And 
where  the  plaintiff,  while  passing  over  the  gang-plank  of  the 
defendant's  boat,  was  precipitated  into  the  water  and  injured 
by  the  giving  way  of  the  gang-plank,  and  it  appeared  that  the 
negligent  operation  of  another  boat  which  was  tying  to  the 
boat  from  which  the  plaintiff  was  departing  caused  the  gang- 
plank to  fall,  it  was  held  that  although  the  negligence  of  a 
stranger  was  the  immediate  cause  of  the  plaintiff's  injury,  such 
negligence  was  no  excuse  to  the  defendant  where  it  had  failed 
to  have  the  gang-plank  properly  secured.^*  So  where  the 
immediate  cause  of  an  injury  to  the  passenger  is  an  act  of  God, 
the  carrier  will  not  be  excused  if  his  negligence  has  concurred 
in  any  degree  in  causing  the  injury .^s 

Sec.  914.  Liability  of  carrier  where  injury  is  due  to  an  in- 
tervening cause. — The  principle  is  well  settled  that,  if  sub- 
pen,  or,  if  such  an  accident  could  cause  of  the  accident  being  the 
reasonably  have  been  anticipated,  negligent  operation  of  a  boat  be- 
the  omission  to  provide  against  it  longing  to  a  third  person  which 
would  be  actionable  negligence,  caused  it  to  run  into  a  wharf  boat 
and  the  plaintiff  would  have  a  right  over  which  the  passenger  was  re- 
of  action  against  either  or  both  of  quired  to  pass  in  order  to  reach 
the  wrongdoers."  See  also,  Texas,  shore,  it  was  held  that  the  carriers 
etc.  R'y  Co.  v.  Story,  29  Tex.  Civ.  were  jointly  or  severally  liable, 
App.  483,  68  S.  W.  Rep.  534;  Mis-  and  that  the  fact  that  those  in 
souri,  etc.  R'y  Co.  r.  Wolf,  (Tex.  charge  of  the  boat  of  the  third 
Civ.  App.)  89  S.  W.  Rep.  778.  person   were   more   negligent  than 

33.  Railroad  Co.  v.  Herold,  74  those  in  charge  of  the  boat  upon 
Md.  510,  22  Atl.  Rep.  323,  14  L.  which  the  passenger  was  being 
R.  A.  75.  carried    was    immaterial.      Louis- 

34.  Croft  V.  Steamship  Co.,  20  ville,  etc.  Mail  Co.  v.  Barnes,  25 
Wash.  175,  55  Pac.  Rep.  42.  Ky.  Law  Rep.  2036,  79  S.  W.  Rep. 

Where  a  passenger,  owing  to  the  261,  64  L.  R.  A.  574. 

insufficient  means  provided  by  the  35.  Chicago,     etc.     R'y     Co.     v. 

carrier    for    passengers    to    alight  Cain,    (Tex.   Civ.   App.)    84  S.  W. 

from  its  boat,  fell  into  the  water  Rep.   682. 
and   was  drowned,   the  immediate 
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sequent  to  a  wrongful  or  negligent  act,  a  new  cause  intervenes 
which  in  itself  is  sufficient  to  produce  the  injury,  the  original 
wrongful  act  will  be  considered  as  too  remote  to  be  made  the 
basis  of  an  action.  But  if  the  character  of  the  intervening 
cause  which  is  claimed  to  have  broken  the  causal  connection 
between  the  original  wrongful  act  and  the  subsequent  injury 
should  be  such  that  its  consequences  ought  reasonably  to  have 
been  foreseen  and  anticipated  by  the  original  wrongdoer,  his 
act  would,  in  law,  be  considered  the  proximate  cause  of  the 
injury,  and  he  could  be  held  responsible.  In  The  Railway  Co. 
V.  Webb,3*5  it  appeared  that  the  plaintiff's  son,  while  a  passen- 
ger on  the  defendant's  train,  was  violently  thrown  to  the 
ground  by  a  sudden  jerk  of  the  train  and  rendered  uncon- 
scious by  falling  upon  an  adjoining  track.  The  defendant's 
servants  made  no  effort  to  remove  him  from  the  track,  although 
they  knew,  or  should  have  known,  that  trains  were  fre- 
quently passing  over  the  track.  Shortly  afterwards  he  was  run 
over  and  killed  by  an  engine  belonging  to  the  Georgia  Railroad 
Company  which  had  a  right  to  use  the  track.  The  defendant 
contended  that  an  intervening  cause  had  produced  the  in- 
jury, and  that  it  was  therefore  not  liable.  But  the  court, 
in  deciding  that  the  defendant  should  be  held  responsible  for 
the  injury,  said:  "The  defendant  company  knew  that  the 
Georgia  Railroad  Company  had  a  right  to  use  these  tracks. 
It  also  knew  that  it  might  use  them  at  any  time.  When,  there- 
fore, Webb  was  negligently  thrown  upon  the  tracks  and  left 

36.  116   Ga.    152,   42   S.  E.   Rep.  had  notice  that  he  had  fallen  from 

395,  59  L.  R.  A.  109.  the    train,   but    made    no   effort  to 

In    Cincinnati,    etc.    R.    Co.    v.  avert  the  injury  which   later  hap- 

Kassen,  49  Ohio  St.  230,  31  N.  E.  pened.     It  was  held  that  under  the 

Rep.  282,   16   L.   R.   A.   674,   It  ap-  circumstances  it  was  the  duty  of 

peared   that   a   passenger  through  those  in  charge  of  the  train  from 

his    own    negligence    was    thrown  which  the  passenger  had  fallen  to 

from  a  rapidly  moving  train  and  stop    the    train    and    remove    him 

rendered   unconscious   by   striking  from  the  track,  or  at  least  to  use 

on  the   track.     He  was  later   run  reasonable   means   to   prevent   the 

over  by  another  train  on  the  same  happening    of    the     injury;       that 

track.     The  servants  in  charge  of  having  failed  to  do  so  the  railroad 

the  train  from  which  he  had  fallen  company  was  liable. 
66 
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there  in  a  helpless  condition,  the  defendant  was  bound  to 
apprehend  and  anticipate  that  injurious  consequences  would 
likely  result  from  the  use  of  the  track  by  the  servants  and 
agents  of  the  Georgia  Railroad  Company  in  charge  of  its 
engines  and  trains.  This  being  so,  the  negligence  of  the  de- 
fendant, which  resulted  in  leaving  Webb  helpless  upon  its 
tracks,  was  in  law  the  proximate  cause  of  his  death,  notwith- 
standing his  death  was  actually  brought  about  by  another 
agency. ' ' 

Sec.  915.  (§  514.)  Liability  of  railway  carrier  having"  run- 
ning powers  over  other  road. — It  has  also  been  determined  that 
a  railway  carrier  who  has  running  powers  over  the  line,  or  any 
portion  of  the  line,  of  another  company,  is  responsible  to  its 
own  passengers  for  injuries  sustained  by  them  through  negli- 
gence in  the  management  of  the  latter  road,  although  the  com- 
pany carrying  the  passenger  had  no  control  over  the  road 
in  fault,  and  was  not,  in  other  respects,  responsible  for  its 
management.  In  other  words,  where  a  railway  company  con- 
tracts with  a  passenger  to  carry  him  from  one  terminus  to 
another,  and  on  the  journey  its  train  has  to  pass  over  the  line 
of  another  railway  company,  the  company  making  the  con- 
tract for  the  carriage  and  issuing  its  ticket  to  the  passenger 
incurs  the  same  responsibility  as  it  would  do  if  the  entire  line 
belonged  to  it  and  was  under  its  control.^^  This  liability  grows 
out  of  the  implied  contract  in  every  such  case,  that  the  car- 
rying company  takes  upon  itself  the  responsibility  of  due  care 
and  caution  on  the  part  of  all  the  agencies  which  it  employs 
to  effect  the  transportation  of  the  passenger;  and  therefore 
it  can  make  no  difference  as  to  its  liability  what  the  nature  or 

37.  If  a  railroad  company  oper-  If  the  trains  of  such  other  com- 
ates  its  trains  over  the  road  of  pany  are  so  ordered  as  to  inter- 
another  company,  it  must  see  and  fere  with  the  duty  which  the 
know  that  the  track  is  in  good  former  company  owes  to  its  pas- 
condition,  and  that  the  trains  of  sengers,  it  must  provide  against 
the  other  company  are  so  ordered  all  consequent  dangers.  Murray 
that  they  will  not  interfere  with  v.  The  Railroad,  66  Conn.  512,  34 
the  full  discharge  of  the  duty  Atl.  Rep.  506,  32  L.  R.  A.  539. 
which   it  owes  to  its  passengers. 
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consideration  of  the  contract  is  under  which  it  enjoys  the 
right  to  use  the  road ;  and  it  will  be  the  same  whether  the 
arrangement  be  made  with  such  other  road  upon  the  basis  of 
a  division  of  profits,  or  of  the  gross  receipts  in  a  specified 
proportion,  or  of  the  payment  of  certain  tolls,  or  of  a  mere 
gratuitous  license  by  the  other  company.  Nor  can  such  com- 
pany defend  itself  against  the  claim  of  the  passenger  by  show- 
ing that  it  was  not  in  fault,  but  that  the  whole  blame  rested 
upon  the  company  whose  road  it  w^as  thus  using.^^  The  same 
rule  was  applied  where  the  track  of  the  carrier  ran  over  a 
public  bridge.^^ 

Sec.  916.  Liability  of  carrier  for  safety  of  intermediate 
agencies  employed. — If,  during  the  transportation  of  the  pas- 
senger, the  carrier  makes  use  of  an  agency  which  is  unsafe, 
and  by  reason  thereof  the  passenger  is  injured,  the  carrier  will 
be  liable  for  the  injury  although  such  agency  was  owned  by 
another."*"     The  contract  of  carriage,  it  is  said,  is  interpreted 


38.  Great  Western  Railway  v. 
Blake.  7  H.  &  N.  987;  Buxton  v. 
The  Railway  Co.,  L.  R.  3  Q.  B. 
549;  Thomas  v.  The  Railway,  L.  R. 
5  Q.  B.  226;  Candee  v.  Pennsyl- 
vania R.  R.,  21  "Wis.  582;  Toledo, 
etc.  R.  R.  V.  Rumbold,  40  111.  143; 
Wyman  v.  The  Railroad,  46  Me. 
1G2;  Nelson  v.  The  Railroad,  26 
Vt.  717;  Schopman  v.  The  Rail- 
road, 9  Cush.  24;  Railway  Co.  v. 
Howard,  178  U.  S.  153,  44  L.  Ed. 
1015;  BarUman  v.  The  Railroad, 
89  Fed.  Rep.  453;  Dunn  r.  The 
Railroad,  71  N.  J.  Law,  21,  58  Atl. 
Rep.  164;  Railway  Co.  v.  Martin, 
59  Kan.  473,   53   Pac.  Rep.   461. 

Where  in  pursuance  of  a  con- 
tract, a  railroad  company  runs  its 
trains  over  a  portion  of  the  road 
of  another  company,  and  it  is 
provided  in  the  contract  that  the 
trains  of  the  lessee  company,  while 
on  such  leased  road,  shall  be  un- 


der the  control  and  direction  of 
the  servants  of  the  lessor  com- 
pany, the  servants  of  the  lessor 
company,  at  such  place  and  for 
the  time  being,  are  the  servants 
oL'  the  lessee  company,  and  it  will 
be  responsible  for  any  negligence 
on  their  part.  Murray  v.  The  Rail- 
road, supra. 

39.  Birmingham  r.  The  Rail- 
road, 14  N.  Y.  Supp.  13. 

40.  Williams  v.  Vanderbilt,  28 
N.  Y.  217;  Hart  v.  The  Railroad, 
8  id.  37;  McElroy  v.  The  Railroad, 
4  Cush.  400;  Peters  v.  Rylands,  20 
Penn.  St.  ^  497;  Bostwick  v.  Cham- 
pion, 11  Wend.  571;  18  id.  175; 
Weed  r.  The  Railroad.  19  id.  534; 
Schopman  v.  The  Railway  Co.,  9 
Cush.  24;  Railroad  Co.  v.  Barron, 
."  Wall.  00;  Nashville,  etc.  R.  R. 
r  Carroll.  6  Heisk.  347;  Murch  v. 
The  Railroad,  29  N.  H.  9;  Stod- 
dard   V.    The   Railroad,    181    Mass. 


1028  THE   LAW   OP   CARRIERS.  [§917. 

as  applying  to  all  the  instrumentalities  employed,  although 
belonging  to  others.  Thus  where  a  carrier  by  water  was  per- 
mitted to  use  a  hulk  which  belonged  to  another,  for  the  em- 
barkation of  passengers  upon  his  steamer,  it  was  held  that  he 
was  liable  to  a  pasenger  for  an  injury  sustained  by  him  in  fall- 
ing through  a  hatchway  upon  the  hulk  which  had  been  n-egli- 
gently  left  open ;  and  that  the  question  whether  he  owned  or 
had  any  control  over  the  hulk,  or  had  any  hand  in  the  negli- 
gent act,  was  wholly  immaterial,  inasmuch  as  he  used  the 
hulk  as  a  means  for  the  embarkation,  which  was  a  part  of  the 
carriage  of  his  passengers.^^  And  so  where  it  became  neces- 
sary for  the  carrier  of  the  passenger  by  stage-coach  to  cross 
a  ferry  upon  his  journey,  and,  by  the  negligence  of  the  ferry 
company,  an  accident  occurred  by  which  the  passenger  lost 
his  life,  it  was  held  that  the  carrier  was  liable,  being  respon- 
sible for  the  management  of  the  ferry  under  his  contract  with 
the  passenger,  and  for  his  safe  passage  across  it.^- 

So  it  is  immaterial  whether  the  carrier  owns  the  vehicle 
which  he  uses  or  not,  if  the  passenger  is  received  in  it  for 
carriage.^^  If,  for  instance,  the  carrier  employs  a  sleeping  car 
which  is  owned  by  another  company,  and  invites  passengers 
to  travel  in  it,  he  will  be  responsible  for  any  injury  resulting 
from  the  negligent  equipment  or  operation  of  the  car.^^ 

Sec.  917.  (§  515a.)  Liability  for  injury  caused  by  concur- 
rent action  of  two  carriers. — Where  the  injury  is  caused  by 
the  concurrent  wrongful  acts  or  omissions  of  two  parties,  all 
tending  to  produce  the  one  resulting  event  complained  of — 
as  where  a  passenger  is  injured  by  a  collision  between  the 
trains  of  different  carriers  upon  the  same  track,  or  by  a  col- 

422,    63    N.    E.    Rep.     927,     citing        43.  Hannibal,     etc.     R.     Co.     v. 

Wright  V.   The  Railway,   L.   R.    8  Martin,   111  111.  219. 
Exch.    137;     Daniel    v.    The    Rail-        44.  Robinson    v.    The    Railroad, 

way,   L.   R.  5   H.   L.   45.     But  see  135  Mich.  254,  97  N.  W.  Rep.  689, 

Sprague  v.  Smith,  29  Vt.  421.  10  Detroit  L.  N.  727;  Pullman  Co. 

41.  John  V.  Bacon,  L.  R.  5  C.  P.  v.  Norton,  (Tex.  Civ.  App.)  91 
437.  S.  W.  Rep.   841. 

42.  McLean      v.      Burbank,      11 
Minn.  277. 
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lision  between  two  boats  in  a  river^^ — an  action  against  them 
severally  or  jointly  is  maintainable,  although  there  was  no 
concert  of  action  or  common  purpose  between  them.^^  Thus 
in  Eaton  r.  The  Railroad,-*^  where  the  plaintiff  sued  the  de- 
fendants as  carriers  of  passengers  for  injuries  sustained  by 
him,  the  defense  was  that  the  accident  was  caused  by  another 
train,  over  which  the  defendants  had  no  control,  running 
into  that  in  which  the  plaintiff  was  being  carried,  through  the 
concurring  negligence  of  another;  but  the  court  decided  that 
this  Avas  no  defense.  "At  the  time  of  the  injury  complained 
of,"  said  Colt,  J.,  "  the  relation  of  passenger  and  carrier  ex- 
isted by  contract  between  the  plaintiff  and  the  defendants; 
they  had  received  the  plaintiff  upon  their  cars,  and  w^ere 
bound  to  the  exercise  of  all  that  care  and  caution  which  the 
relation  imposes.  .  .  .  And  it  is  no  answer  to  an  action  by 
a  passenger  against  a  carrier,  that  the  negligence  or  the  tres- 
pass of  a  third  party  contributed  to  the  injury." 

So  where  a  carrier  is  sought  to  be  held  responsible  for  not 
furnishing  safe  stational  accommodations,  it  is  no  defense  that 
the  station  is  used  conjointly  with  another  company,  also 
in  fault. ^^ 

45.  Packet  Co,  v.  Mulligan,  25  car  of  a  railroad  company,  was 
Ky.  Law  Rep.  1287,  77  S.  W.  Rep.  injured  by  reason  of  the  negli- 
704;  Jung  v.  Starin,  33  N.  Y.  Supp.  gence  of  another  company  in  oper- 
650,   12  Misc.  Rep.   362.  ating    its    train    at    a   crossing    of 

46.  Flaherty  v.  Railway  Co.,  39  tracks,  it  was  held  that  the  former 
Minn.  328;  Colegrove  v.  Railroad  company  would  be  liable  if  its  own 
Co.,  20  N.  Y.  492;  Cuddy  v.  Horn,  employees  could,  by  exercising  a 
46  Mich.  .596;  Tompkins  v.  Rail-  high  degree  of  care,  have 
road  Co.,  66  Cal.  163;  Central  Pass,  avoided  the  injury.  Railroad  Co. 
R'y  Co.  r.  Kuhn,  86  Ky.  578;  r.  Ransom,  56  Kan.  559,  44  Pac. 
Union  R'y  Co.  r.  Shacklett,  19  111.  Rep.   6.     See   also,  Louisville,   etc. 

App.   145;    Holzal  v.  Railroad  Co.,  R"y  Co.  v.  Blum, Ky.  ,  89 

38    La.    Ann.    185;     McDonald    v.  S.  W.  Rep.  186;   Gulf,  etc.  R'y  Co. 

The   Railroad,   47   La.   Ann.   1440,  v.    Terry    &   McAfee,     (Tex.     Civ. 

17   So.  Rep.   873;   Railway  v.  Gar-  App.)  89  S.  W.  Rep.  792. 

reiss.  14  Ky.  Law  Rep.  397;  Rail-  47.  11  Allen,  500. 

road     Co.     v.     McDonnell,    91    111.  48.  Louisville,    etc.    R'y    Co.    v. 

App.  488.  Lucas,  119  Ind.  583. 
Where  a  passenger,  while  in  the 
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Sec.  918.  Liability  of  carrier  for  acts  of  lessees,  etc. — Lia- 
bility for  acts  of  receiver. — A  carrier  by  railroad  which  has 
received  special  privileges  from  the  state  cannot,  without 
legislative  authority,  divest  itself  of  its  duties  to  the  public 
as  a  carrier,  or  delegate  their  performance  to  another,  in 
such  manner  as  to  relieve  itself  of  responsibility  for  their 
proper  fulfillment.^^  Where,  therefore,  the  company,  without 
such  authorized  exemption,  has  leased  its  road  to  another,^"  or 
turns  it  over  to  be  operated  for  a  limited  period  by  a  con- 
struction company,^!  or  conveys "  it  to  trustees  selected  by 
itself,^ 2  or  otherwise  delegates  the  performance  of  its  duties 
to  another,  even  to  the  state,^^  it  will  be  liable  to  passengers 
for  injuries  received  from  its  own  failure  to  keep  the  road  and 
its  appurtenances  in  proper  condition,^^  or  through  the  negli- 
gence of  such  other,^^  though  the  latter  may  be  also  liable 
severally  or  jointly. ^"^ 

An  authorized  lease,  however,  not  otherwise  providing,  will 

49.  Nugent  v.  Railroad  Co.,  80  53.  Littlejohn  v.  Railroad  Co., 
Me.  62;  Tliomas  v.  Railroad  Co.,  148  Mass.  478,  citing  Peters  v.  Ry- 
101    U.    S.    71;    York,    etc.    R.    Co.     lands,  20  Pa.  St.  497. 

V.  Winans,   17   How.   30;    Pennsyl-        54.  Nugent      v.      Railroad     Co., 

vania   Co.    v.   Railroad,    118   U.   S.  supra;   St.   Louis,   etc.   R'y  Co.  v. 

290;    Railroad    Co.    v.    Brown,    17  Carl,   28   Kan.   622;    Augusta,  etc. 

Wall.     450;     Gulf,    etc.    R.    Co.   v.  R.  Co.  v.  Killian,  78  Ga.  749. 
Morris,  67  Tex.  692;  Georgia  R.  &        55.  Nugent      r.      Railroad      Co., 

B.   Co.   V.  Tice,  Ga.   ,   53  supra;   Singleton   v.  Railroad   Co., 

S.  E.  Rep.  916.  70    Ga.   464;    Nelson    r.    Railroad 

50.  International,  etc.  R.  Co.  /•.  Co.,  26  Vt.  717;  Pratt  v.  Railroad 
Dunham,  68  Tex.  231;  Murray  r.  Co.,  42  Me.  579;  Stearns  v.  Rail- 
Railroad  Co.,  66  Conn.  512,  34  road  Co.,  46  Me.  95;  Abbott  v. 
Atl.  Rep.  506,  32  L.  R.  A.  539;  Railroad  Co.,  80  N.  Y.  27;  Macon, 
Railroad  Co.  v.  Newell,  212  111.  332,  etc.  R.  Co.  v.  Mayes,  49  Ga.  355; 
72  N.  E.  Rep.  416;  Railroad  Co.  v.  Railroad  Co.  v.  Newell,  supra; 
Doan,  195  111.  168,  62  N.  E.  Rep.  Railroad  Co.  v.  Doan,  supra. 
826;  Railroad  Co.  v.  Roller,  100  56.  Both  are  liable.  Inte|rna- 
Fed.  738,  41  C.  C.  A.  22,  49  L.  R.  tional,  etc.,  R.  Co.  v.  Dunham,  68 
A.  77;  Arrowsmith  i;.  Railroad  Co.,  Tex.  231;  Ingersoll  v.  Railroad 
57  Fed.  165.  Co.,   8   Allen,   438;    Davis  v.  Rail- 

51.  Chattanooga,  etc.  R.  Co.  v.  road  Co.,  121  Mass.  134;  Pennsyl- 
Liddell,  85  Ga.  482.  vania   Co.    r.    Greso,    102   111.   App. 

52.  Naglee    v.    Railroad    Co.,    83  252;   s.  c.  79  111.  App.  127. 
Va.  707. 
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absohe  the  lessor  from  the  torts  of  the  lessee  resulting  from 
the  negligent  operation  and  handling  of  its  trains  and  the 
general  management  of  the  leased  road  over  which  the  lessor 
has  no  control.^  ^  So  if  the  owner  of  a  vehicle,  such  as  a 
steamboat,  leases  his  boat  to  another,  thereby  relinquishing  all 
control  over  it,  such  owner  never  having  received  any  special 
privileges  from  the  state,  he  cannot  be  held  liable  for  an  injury 
to  a  passenger  occasioned  by  the  negligence  of  the  person  to 
whom  he  has  leased  the  boat.^^ 

Where  a  railroad  company  is  placed  in  the  hands  of  a  re- 
ceiver, the  surrender  of  its  properties  to  him  is  an  act  which 
the  company  is  compelled  to  do  by  law,  and  it  cannot  there- 
fore be  held  to  answer  for  the  receiver's  negligence.^^  But 
if  the  income  of  the  road,  while  being  operated  by  the  re- 
ceiver, has  been  used  in  improving  the  property,  and  the  road 
in  its  improved  condition  has  been  returned  to  the  railroad 
company  and  the  receiver  discharged,  it  is  held  that  a  recovery 
may  be  had  against  the  company  for  an  injury  caused  by  the 
receiver's  negligence  up  to  the  extent  of  the  income  expended 
by  the  receiver  in  improving  the  road.^*^ 

Sec.  919.  Liability  of  carrier  for  the  negligence  of  an  inde- 
pendent contractor. — The  duty  of  the  carrier  to  provide  for 
the  safe  conveyance  of  his  passengers,  as  far  as  human  care 
and  foresight  will  go,  being  absolute,  he  cannot,  by  delegating 
the  performance  of  an  act  to  an  independent  contractor,  when 

57.  Nugent  r.  Railroad  Co.,  App.),  55  S.  W.  Rep.  517. 
supra;  Mahoney  i\  Railroad  Co.,  That  the  receiver  may  be  sued 
(>;.  Me.  68;  Arrowsmith  v.  The  for  his  negligent  acts  without 
Railroad,  57  Fed.  165;  Phillips  v.  leave  of  the  court  first  being  ob- 
The  Railroad,  62  Hun,  233,  16  N.  tained,  see  Fullerton  v.  Fordyce, 
Y.    Supp.    909.  121   Mo.    1,  25    S.   W.   Rep.    587,   42 

58.  Phelps  V.  Steamboat  Co.,  131  Am.  St.  Rep.  516. 

N.  Car.  12,  42  S.  E.  Rep.  335;  Gul-  60.  Texas,  etc.,  Ry.  Co.  v.  Barn- 

zoni  r.  Tyler,  64  Cal.  334,  30  Pac.  hart,   5  Tex.   Civ.   App.   601,   23   S. 

Rep.  981,  W.     Rep.     801;     Railway    Co.    v. 

59.  Parr  v.  Railroad  Co.,  43  S.  Boyd,  6  Tex.  Civ.  App.  205,  24  S. 
Car.  197,  20  S.  E.  Rep.  1009,  49  W.  Rep.  1086;  Railway  Co.  v. 
Am.  St.  Rep.  826;  San  Antonio.  Edmond  (Tex.  Civ.  App.),  29  S. 
etc.,  Ry.  Co.   v.  Lynch    (Tex.  Civ.  W.  Rep.  518. 


1032  THE  LAW   OF   CARRIERS.  [§920, 

such  act  concerns  the  safety  of  his  passengers,  relieve  himself 
from  liability  for  an  injury  caused  by  the  negligence  of  the 
independent  contractor  or  his  subordinates.  If,  for  instance, 
a  carrier  by  railroad  engages  an  independent  contractor  to 
perform  work  upon  its  track,  and  such  contractor  negligently 
places  a  pile  of  stone  so  near  the  track  that  it  comes  in  con- 
tact with  the  side  of  a  moving  coach,  causing  injury  to  a  pas- 
senger in  the  coach,  the  carrier  will  be  responsible,  al- 
though he  exercised  the  utmost  care  in  selecting  the  con- 
tractor to  do  the  work.i  So  if  a  railroad  company  contracts 
with  a  gas  light  company  to  supply  its  cars  with  gas,  and  by 
reason  of  the  negligence  of  a  servant  of  the  gas  light  company 
while  filling  a  tank  in  one  of  the  cars,  an  explosion  occurs, 
causing  injury  to  a  passenger,  the  railroad  company  will  be 
liable  for  the  injury  thus  caused. ^  But  where  a  state  required 
the  elevation  of  a  railroad  company's  tracks,  and  created  a 
municipal  board  for  the  purpose  which  was  given  entire 
control  of  the  work,  and  on  account  of  the  negligence  of  one 
of  the  servants  of  a  contractor  employed  by  the  municipal 
board  a  derrick  was  permitted  to  swing  over  the  track  of 
the  railroad  company  in  such  a  way  as  to  strike  a  moving  pas- 
senger train,  it  was  held  that  as  the  state  had  assumed  entire 
control  of  the  work,  the  railroad  company  was  not  liable  for 
an  injury  thereby  occasioned  a  passenger  unless  its  servants 
had  failed  to  exercise  due  care  and  diligence.^ 

Sec.  920.  Liability  for  injury  caused  passenger  by  article 
brought  into  vehicle  by  another  passenger. — Where  the  carrier 
has  provided  properly  constructed  vehicles  and  established 
reasonably  proper  rules  for  their  management,  he  will  not  be 
liable  for  an  injury  to  a  passenger  caused  by  an  article  brought 
into  the  vehicle  by  another  passenger,  unless  such  injury  could 

1.  Carrico    v.    The   Railroad,    39  2.  Chicago,     etc.,     Ry.     Co.     v. 

W.  Va.   86,  19   S.  E.   Rep.   571,   24     Rhodes,  Tex.  Civ.  App.  , 

L.   R.   A.    50;    s.   c.   35  W.   Va.    389,  80  S.  W.  Rep.   869. 

14  S.  E.  Rep.  12.     See  also,  Steam-  3.  Railroad  Co.  v.  Baker,  98  Fed. 

ship  Co.  V.  Kane,  88  Fed.  197,  31  694,    39  C.  C.  A.  237,  50  L.  R.  A. 

C.   C.  A.   452.  201. 
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reasonably  have  been  foreseen  by  him  and  provided  against. 
Thus  where  a  passenger  took  a  wringer  with  him  into  a  rail- 
road car  and  placed  it  in  a  parcel  rack  over  the  seat,  from 
which  it  fell  and  injured  another  passenger,  it  was  held  that 
the  railroad  company  was  not  liable  unless  it  had  failed  to 
use  reasonable  care."*  And  where  a  passenger  is  injured  by 
stumbling  over  a  basket^  or  valise**  which  another  passenger 
has  placed  in  the  aisle  of  the  vehicle,  the  carrier  will  not  be 
liable  for  the  injury  unless  he  omitted  to  exercise  reasonable 
care  in  keeping  the  aisle  clear. 

Sec.  921.  Same  subject — Dangerous  articles. — If  a  dan- 
gerous article  be  brought  by  a  passenger  into  the  carrier's  ve- 
hicle, the  carrier  will  not  be  liable  if  injury  is  thereby  occa- 
sioned another  passenger  unless  it  can  be  shown  that  the  car- 
rier had  knowledge  of  its  presence  in  the  vehicle  and  failed  to 
exercise  due  care  and  caution  to  avert  the  injury.'''  And  al- 
though the  carrier  may  have  knowledge  that  a  certain  article 
has  been  taken  into  the  vehicle  by  a  passenger,  he  cannot  be 
held  responsible  for  an  injury  suffered  by  another  passenger 
in  consequence  of  its  dangerous  character  unless  the  article  was 
so  apparently  dangerous  as  to  reasonably  inform  him  of  its 
real  character.^  But  if  the  article  exhibits  such  signs  of  its 
real  character  as  ought  reasonably  to  inform  the  carrier  that  it 
will  be  likely  to  cause  injury  to  passengers,  and  he  nevertheless 
permits  it  to  be  taken  into  the  vehicle,  he  will  be  charged  with 
such  knowledge  of  the  probable  consequence  likely  to  follow 
from  its  presence  in  the  vehicle  as  will  make  him  responsible 

4.  Morris  t\  The  Railroad,  lOG  clear  of  valises  is  one  for  the 
N.  Y.  678;  Whiting  v.  The  Rail-  jury.  Railroad  Co.  v.  Buckmaster, 
road,   89  N.  Y.   Supp.   584,  97   App.     7i  111.  App.   075. 

Dlv,  11.  7.  See  Railway  Co.   v.   Long,   13 

5.  Van  Winkle  v.  The  Railroad,  Tex.  Civ.  App.  664,  36  S.  W.  Rep. 
40  Hun,  564.  4S5. 

6.  Stinson  v.  The  Railway  Co.,  8.  Clark's  Adm'x  v.  The  Rall- 
7.->  Wis.  381.  road,    101    Ky.    34,    39   S.    W.   Rep. 

The  question  whether  the  car-  840,  36  L.  R.  A.  123,  49  S.  W.  Rep. 
rler  has  used  reasonable  care  In  1120;  Railway  Co.  v.  Shields,  9 
keeping    the    aisle    of    its    vehicle    Tex.  Civ.  App.  652,  28  T    W.  Rep. 
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if  a  passenger  is  thereby  injured.'-^  The  carrier  would  not, 
however,  if  the  article  were  not  apparently  dangerous,  be  un- 
der any  duty  to  examine  or  inspect  it  for  the  purpose  of  ascer- 
taining its  real  character,  and  unless  it  could  be  shown  that  he 
was  actually  informed  that  it  was  dangerous,  he  would  not  be 
liable  for  an  injury  resulting  from  its  presence  in  the  vehicle.^ ^ 

Sec.  922.  Duty  of  carrier  to  supply  vehicle  with  necessary 
service  and  accommodations. — It  is  the  duty  of  the  carrier  not 
only  to  furnish  vehicles  which  are  as  safe  for  their  intended 
purpose  as  human  skill  and  foresight  can  reasonably  make 
them,  but  to  supply  them  with  such  accommodations  as  are 
reasonably  necessary  for  the  welfare  and  comfort  of  his  pas- 
sengers. This  duty  would  undoubtedly  include  the  supplying 
them  with  an  adequate  corps  of  servants  ;^^  with  suitable  re- 


709;  s.  c.  29  S.  W.  Rep.  652; 
Railway  Co.  v.  Kalidas  Mukerjee, 
(1901)  A.  C.  396,  70  L.  J.  P.  C. 
63,  84  Law  T.  210. 

9.  In  the  case  of  Railway  Co.  v. 
Kalidas  Mukerjee,  supra,  it  ap- 
peared that  a  passenger  brought  a 
package  of  fireworks  with  him 
into  the  smoking  car.  While  in 
the  car  the  fireworks  exploded, 
causing  injury  to  other  passen- 
gers. It  was  held  that  the  car- 
rier was  not  liable  for  the  injuries 
unless  the  package  exhibited  such 
signs  of  its  real  character  as  ought 
to  have  called  the  attention  of  the 
carrier's  servants  to  it;  that  if 
it  exhibited  such  signs,  the  car- 
rier would  be  charged  with  actual 
knowledge  of  its  contents. 

A  street  car  company  has  no 
right  to  carry  dogs  upon  a  coach 
set  apart  for  passengers,  and  it 
will  be  liable  if  an  injury  is 
thereby  caused  a  passenger.    West- 

cott   V.   Railway    Co.,   Wash. 

,  84  Pac.  Rep.   588. 

10.  Railway  Co.  v.  Shields 
supra. 


Where  a  passenger  brought  with 
him  into  the  carrier's  vehicle  a 
can  containing  gasoline,  and  the 
gasoline  took  fire  from  a  match 
which  had  been  thrown  upon  the 
can,  causing  injury  to  another 
passenger,  it  was  held  that  the 
carrier  could  be  held  responsible 
only  where  the  servants  in  charge 
of  the  train  knew  of  the  danger 
and  failed  to  take  all  reasonable 
precautions  to  avert  the  injury; 
that  even  if  aware  of  the  pres- 
ence of  the  can  in  the  vehicle,  they 
were  not  required  in  the  exercise 
of  reasonable  care  and  vigilance 
to  investigate  its  contents,  and 
that  not  knowing  what  the  can 
contained,  the  carrier  was  not 
liable.  Clark's  Admx.  v.  The  Rail- 
road,  supra. 

11.  The  carrier  must  provide 
such  servants  for  the  management 
of  his  vehicles,  and  make  such  rea- 
sonable arrangements  therefor,  as 
the  highest  care  of  a  prudent  man 
would  suggest  as  necessary  to  a 
safe  passage.     Murray  v.  The  Rail' 
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tiring  places;^-  with  seats  if  a  day  coach;  with  proper  berths 
if  a  sleeping-car;  with  lights  at  night,  and  the  like.  And  if 
the  weather  is  cold,  it  is  his  duty  to  supply  his  vehicles  with 
sufficient  warmth,  and  for  any  neglect  of  such  duty  whereby 
a  passenger  suffers  injury,  he  will  be  liable.^ ^ 


road,   66    Conn.    512,    34    Atl.   Rep. 
506,  32  L.  R.  A.  539. 

In  Western,  etc.,  R.  Co.  c.  Stan- 
ley, 61  Md.  266,  a  passenger  train 
was  going  through  a  tunnel.  The 
door  of  the  car  was  open  and 
smoke  and  cinders  blew  in.  There 
was  no  servant  of  the  company 
present  to  close  the  door  or  look 
after  the  comfort  of  the  passen- 
gers. A  passenger  went  to  shut 
the  door  and  in  doing  so  was  in- 
jured. The  company  was  held 
liable. 

12.  See  as  to  this,  Wood  v.  Rail- 
road Co.,  84  Ga.  363,  10  S.  E.  Rep. 
967,  where  a  passenger  finding  the 
water-closet  locked,  got  off  the 
car  in  the  night-time  without 
warning,  and  fell  through  a 
bridge  on  which  the  train  was 
stopped. 

The  carrier,  however,  will  not 
be  liable  to  a  passenger  for  failure 
to  provide  a  coach  with  a  water 
closet  where  the  passenger  has 
sustained  no  injury  thereby.  Hen- 
derson V.  The  Railway  (Tex.  Civ. 
App.),   42    S.   W.    Rep.    1030. 

It  is  the  duty  of  a  railroad  com- 
pany to  provide  its  coaches  with 
drinking  water.  Hunter  r.  Rail- 
road Co.,  S.  Car.  ,  51  S. 

E.  Rep.  860. 

13.  Hastings  t'.  The  Railroad,  53 
Fed.  224;  Taylor  r.  The  Railroad 
(Mo.),  38  S.  W.  Rep.  .304,  citing 
Hutchinson  on  Carr.;  Railway  Co. 
V.  Harrison,  97  Tex.  611,  80 
S.    W.    Rep.     1139;     Railway    Co. 


V.  Duck,  6  Tex.  Ct.  Rep.  903,  72 
S.  W.  Rep.  445;  s.  c.  2  Tex.  Ct. 
Rep.  1042,  63  S.  W.  Rep.  891;  Ar- 
rington  v.  The  Railway,  6  Tex. 
Ct.  Rep.  69,  70  S.  W.  Rep.  551; 
Railway  Co.  v.  Campbell,  30  Tex. 
Civ.  App.  35,  69  S.  W.  Rep.  451; 
Railway  Co.  t\  Davis,  17  Tex.  Civ. 
App.  340,  43  S.  W.  Rep.  540,  citing 
Hutchinson  on  Carr.;  Railway  Co. 
V.  Hyatt,  12  Tex.  Civ.  App.  435, 
34  S.  W.  Rep.  677,  citing  Hutchin- 
son on  Carr.;  Missouri,  etc.,  Ry. 
Co.  V.  Byrd  (Tex.  Civ.  App.),  89 
S.  W.  Rep.  991;  St.  Louis,  etc., 
Ry.  Co.  V.  Haney  (Tex.  Civ.  App.), 
94  S.  W.  Rep.  386. 

In  keeping  his  coaches  heated  in 
cold  weather,  the  carrier  is  bound 
to  exercise  that  high  degree  of 
care  and  diligence  which  would 
be  used  by  very  cautious,  prudent 
and  competent  persons  under  like 
circumstances.  Tyler  v.  The  Rail- 
way (Tex.  Civ.  App.),  79  S.  W. 
Rep.  1075. 

In  The  Railway  Co.  v.  Harrison, 
97  Tex.  611,  80  S.  W.  Rep.  1139, 
reversing,  s.  c.  (Tex.  Civ.  App.), 
77  S.  W.  Rep.  1036,  it  appeared 
that  a  carrier  of  passenders  un- 
dertook to  carry  a  passenger  over 
its  own  and  another  road  in  a  car 
furnished  by  itself.  The  contract 
provided  that  the  first  carrier 
would  not  be  liable  for  the  negli- 
gence of  any  connecting  carrier. 
While  the  car  was  passing  over 
the  road  of  a  connecting  carrier, 
the   passenger  suffered  injury   by 
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Where,  however,  the  carrier  undertakes  to  carry  passengers 
by  freight  train,  he  is  not  required  to  furnish  the  same  con- 
veniences that  he  is  bound  to  provide  on  trains  devoted  ex- 
clusively to  the  carriage  of  passengers,  and  he  cannot,  there- 
fore, be  held  liable  for  a  failure  to  furnish  a  suitable  retiring 
place  in  the  caboose.^  ^ 

Sec.  923.  Duty  in  respect  of  management  and  running  of 
trains  and  vehicles. — Having  provided  suitable  vehicles  and 
proper  accommodations,  it  is  the  duty  of  the  carrier  to  exer- 
cise the  highest  degree  of  care  and  diligence  in  so  managing, 
operating  and  running  his  trains  and  vehicles  that  all  injuries 
to  passengers,  which  human  foresight  can  avert,  may  be  pre- 
vented, and  for  a  failure  so  to  do,  whereby  a  passenger  suffers 
injury,  the  carrier  will  be  liable  in  damages.^  ^  Thus,  if  the 
servants  in  charge  of  a  passenger  train  carelessly  stop  the  train 
in  such  a  position  that  it  is  struck  by  another  train,!^  or  if  they 
fail  to  properly  secure  a  car  on  a  side  track,  and  the  car  runs 
upon  the  main  track  and  collides  with  a  passenger  train,i^ 
or  if  a  rapidly  moving  freight  train  which  makes  no  stops 
is  permitted  to  follow  closely  behind  a  slowly  moving  passen- 
ger train  which  makes  many  stops,  and  the  two  trains  col- 
lide,^ ^  or  if  a  freight  ear  is  sent  violently  against  a  passenger 

reason    of  the   car   not   being  suf-  R.  A.   (N.  S.),  1145,  citing  Hutch, 

ficiently  heated.     It  was  held  that  on  Carr. 

the   first   carrier   would    be    liable  15.  White    v.    Railroad    Co.,    136 

for  its  failure  in  the  first  instance  Mass.    321;    McElroy    v.    Railroad 

to  furnish  a  car  which  was  capa-  Co.,  4  Cush.  400;   Warren  v.  Rail- 

ble    of    being    made    comfortably  road   Co.,   8   Allen,   227;    Eaton   v. 

warm;  but  that  if  the  car  was  suf-  Railroad    Co.,    11    Allen,    500,   and 

ficient  for  the  purpose,  and  the  in-  cases  cited  in  the  following  notes, 

jury  was  occasioned  by  the  negli-  16.  Farlow    v.    Kelly,    108   U.    S. 

gence  of  the  servants  of  the  con-  288;    Kellow    v.    Railway    Co.,    6£ 

necting    roads,    the    first    carrier  Iowa,  470. 

would  not  be  liable.     To  same  ef-  17.  Union     Pacific     Ry.     Co.    v. 

feet,  see  Missouri,  etc.,  Ry.  Co.  v.  Harris,  158  U.  S.  326,  15  Sup.  Ct. 

P"'oster,  97  Tex.   618,  619,  80   S.  W.  R.   843,  39  L.  Ed.  1003. 

Rep.    1197,    reversing    s.    c.    (Tex.  18.  Railroad  Co.  v.  Richmond,  23 

Civ.  App.),  78   S.  W.  Rep.  1134.  Ky.  L.  Rep.  2394,  67  S.  W.  Rep.  25. 

14.  Rodgers  v.  Railroad  Co., Where   a   statute   provides  that, 

Ark. ,  89  S.  W.  Rep.  468,  1  L.  in   making  up  a  passenger  train; 


§  923.]  PASSENGER  CARRIERS  GENER.VLLY.  1037 

car,^^  or  if  the  engineer  of  a  passenger  train  carelessly  runs 
his  train  across  the  track  of  another  company,  without  first 
stopping  as  required  by  statute,  and  a  collision  ensues,^^  or  if 
the  servants  in  charge  of  a  train  negligently  leave  a  wounded 
animal  so  near  the  track  that  it  collides  with  another  train,^! 
the  railroad  company  will  be  liable  if  a  passenger  is  thereby 
injured.  So  if  the  servants  in  charge  of  a  ferry  boat  negli- 
gently permit  the  boat  to  come  with  such  force  against  a 
dock  that  a  passenger  is  thrown  to  the  deck  and  injured, 
the  proprietors  of  the  ferry-boat  will  be  liable. 22 

And  if  by  the  use  of  proper  signals,  a  collision  between  two 
railroad  trains  could  have  been  avoided,  the  railroad  company 
would  be  guilty  of  negligence  for  failing  to  give  such  signals. 
Thus  if  a  railroad  company  provides  a  station-master  and  a 
conductor  with  similar  uniforms  and  lanterns  and  gives  them 
similar  signals  having  different  meanings,  and  the  engineer 
on  a  passenger  train  is  thereby  misguided  and  a  collision  en- 
sues,23  or  if  the  servants  in  charge  of  a  passenger  train,  in 
stopping  the  train  at  a  station,  carelessly  permit  the  rear  part 
of  the  train  to  remain  standing  across  the  track  of  another 

no   baggage,   freight,    merchandise    v.    Holloway,   Kan.    ,   80 

or  lumber  cars  shall  be  placed  in  Pac.  Rep.  31. 

the  rear  of  passenger  cars,  and  a  19.  Railroad    Co.   v.   Means,    136 

passenger   is   injured    in   an   acci-  Fed.  S3,  68  C.  C.  A.  65. 

dent  on  a  train  which  is  made  up  20.  Railroad   Co.    v.    Greenwood, 

in  a  manner  contrary  to  the  stat-  99   Ala.   501,   14   So.  Rep.  495. 

ute,  the  railroad  company  will  be  21.  Railway     Co.     v.     Lauricella 

liable.     Railway  Co.  v.   Smith,  70  (Tex.   Civ.   App.),   26   S.   W.   Rep. 

Ark.  179,  67  S.  W.  Rep.  865.  301;    S.    C.    87    Tex.    277,    28    S.    W. 

Whether  the  operation  of  a  train  Rep.  277,  47  Am.  St.  Rep.  103. 
with  the  locomotive  in  the  rear  at  22.  Snelling  v.  Ferry  Co.,  13  N. 
a  place  where  the  train  is  likely  to  Y.    Supp.   398;    Cash   v.  The   Rail- 
collide  with  horses,  is  negligence,  road,  67  N.  Y.  Supp.  823. 
is  a  question  of  fact  for  the  jury.  23.  Railroad   Co.   v.   Sanders,   98 
Railroad    Co.    v.    Grimm,    25    Ind.  Ala.  293,  13  So.  Rep.  57. 
App.  494,  57  N.  E.  Rep.  640.     The  A  railroad  company,  if  it  under- 
running  of  a   freight   train  on   a  takes  to  manage  and  conduct  the 
track  between  a  station  and  a  pas-  business  of  running  its  trains  by 
senger  train  during  the  time  the  telegraph,    is    bound    to    have    a 
latter  train  stops  at  the  station  Is  proper   and   fit  telegraph   line   for 
negligence.    Atchison,  etc.,  Ry.  Co.  the    purpose,    with    a    reasonable 
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company,  and  fail  to  use  any  means  to  warn  the  approach 
of  a  train  on  the  latter  track,  and  the  two  trains  collide,^^  the 
railroad  company  will  be  liable  for  all  resulting  injuries.  So 
where  an  animal  was  upon  the  track  of  a  railroad  company, 
and  the  engineer  neglected  to  keep  a  proper  lookout  to  dis- 
cover it  in  time  to  blow  the  whistle  and  thereby,  if  possible, 
frighten  it  from  the  track,  it  was  held  that  an  injury  to  a  pas- 
senger, caused  by  the  train  colliding  with  the  animal,  was 
due  to  negligence,  and  that  the  railroad  company  was  liable. ^s 

Sec.  924.  Same  subject — Duty  to  avoid  sudden  jerks  and 
jars. — So  it  is  the  duty  of  the  carrier  to  exercise  a  very  high 
degree  of  care  and  caution  in  so  operating  his  vehicles  that  in-, 
juries  to  passengers,  caused  by  sudden  jerks  or  jars,  may  be 
avoided,  and  for  any  neglect  of  such  duty  whereby  a  passenger 
is  injured,  the  carrier  will  be  liable.  Thus  if  the  servants  in 
charge  of  a  railroad  train  attempt  to  make  a  running  switch, 
and  in  consequence  a  passenger  is  thrown  from  his  seat  in 
a  passenger  coach,  and  injured,  the  railroad  company  will  be 
liable  for  the  injury  so  caused.-®  So  where  a  railroad  company 
furnishes  an  engine  for  an  excursion  train  which  is  so  small 
that  in  starting  the  train  it  is  necessary  to  do  so  with  a  jerk, 
and  in  starting  the  train  a  passenger  is  thrown  down  and 
injured,  the  furnishing  of  so  small  an  engine  will  be  such  neg- 
ligence on  the  part  of  the  railroad  company  as  will  entitle  the 
injured  passenger  to  a  recovery.^" 

number  of  telegraph  stations  and  injury  to  a  passenger,  the  railroad 

operators  to  properly  conduct  and  company    was    held    liable.     Gulf, 

control     the     movements     of     its  etc.,  Ry.  Co.  v.  Bell,  24  Tex.  Civ. 

trains.      Railway    Co.    v.    Walker,  App.   579,   58   S.  W.  Rep.  614.  See 

154  U.  S.  653,  14  Sup.  Ct.  R.  1189.  also,  Fleming  v.  The  Railroad,  89 

24.  Clark   v.    The   Railroad,    127  Mo.  App.  129. 

Mo.  197,  29  S.  W.  Rep.  1013.  25.  Railway  Co.  v.  Lauricella,  87 

Where  a  violent  storm  drove  a  Tex.  277,  28  S.  W.  Rep.  277,  47  Am. 

freight   car   back   upon   the   main  St.  Rep.  103. 

track  over  which  an  incoming  pas-  26.  Chicago,  etc.,  R.  Co.  v.  Har- 

senger    ti'ain    was    due,    and    the  Ian,    12    Ky.    Law   Rep.    506.     See 

servants  of  the  railroad   company  also.  Railroad   Co.  t'.   Harbin,  160 

failed  to  exercise  proper  diligence  Ind.  441,  67  N.  E.  Rep.  109. 

in    flagging    the    passenger    train,  27.  Farnon  r.  The  Railroad,  180 

and    a   collision   followed,   causing  Mass.  212,  62  N.  E.  Rep.  254. 
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Sec.  925.  Same  subject — Duty  to  keep  track  free  from  ob- 
structions— Duty  to  avert  injury  from  obstructions  placed  near 
track. — It  is  the  duty  of  the  carrier  by  railroad  to  exercise 
a  very  high  degree  of  care  and  caution  in  keeping  its  tracks 
free  from  obstructions  which  may  be  likely  to  collide  or  come 
in  contact  with  passing  trains  and  thus  occasion  injury 
to  passengers.  If,  for  instance,  a  railroad  company  constructs 
a  platform  freight  so  near  its  track  that  an  object  placed 
upon  it  comes  in  contact  with  and  injures  the  elbow  of  a  pas- 
senger which  is  resting  for  comfort  on  the  window-sill  of  a 
passing  car,28  or  if  it  permits  a  mail  bag  to  hang  in  such  close 
proximity  to  the  track  that  it  strikes  against  the  side  of  a 
moving  car  and  breaks  the  arm  of  a  passenger,^^  or  if  it  places 
a  freight  car  on  a  side  track  in  such  a  position  that  the  door, 
swinging  open,  strikes  a  train  running  on  the  main  track  and 
injures  the  arm  of  a  passenger  which  is  resting  on  the  sill 
of  a  window  in  one  of  the  cars,^^  or  if  workmen,  who  are  re- 
pairing the  track,  place  a  pile  of  stone  so  close  to  the  track 
that  it  comes  in  contact  with  a  passing  train  and  injures  a 
passenger,'^  the  company  will  be  liable  in  damages  for  such  in- 
juries. 

And  although  a  third  person  may  have  placed  an  obstruc- 
tion so  near  the  company's  track  that  it  is  likely  to  come  in 
contact  with  passing  trains  and  occasion  injury  to  passengers, 
the  railroad  company  will  be  responsible,  if  injury  thereby 
result  to  a  passenger,  if  the  servants  in  charge  of  the  train 
ought  to  have  foreseen  the  danger  in  time  to  have  averted  the 

But  a  railroad  company  will  not  Rep.   452,   60   L.   R.   A.   727;    s.   c. 

be  liable  for  injuries  to  a  passen-  105  La.  226,  29  So.  Rep.  729. 
ger   received   through   the   sudden        29.  McCord  v.  The  Railroad,  134 

stopping  of   the   train,   caused   by  N.  Car.  53,  45  S.  E.  Rep.  1031. 
another    passenger    inadvertently,        30.  Clerc   v.    The   Railroad,    107 

without    the     railroad    company's  La.  370,  31   So.  Rep.  886,  90  Am. 

fault,      setting      the      emergency  St.  Rep.  319. 

brake.  McDonnell  v.  The  Railroad,        31.  Carrico   v.   The  Railroad,   39 

54   N.   Y.   Supp.   747,    35    App.   Div.  W.   Va.    86,    19    S.   E.   Rep.   571,    24 

'*'^-  L.   R.    A.    50;    s.   C   35   W.  Va.   389, 

28.  Kird  r.  The  Railway,  109  La.  14  S.  E.  Rep.  12. 
525,   33    So.   Rep.    587.    94    Am.    St, 
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injury.2-  Thus  where  a  third  jjerson  who  was  unloading  stone 
from  a  flat-car  by  means  of  a  derriiik  which  was  situated  near 
the  company's  track,  negligently  permitted  a  stone,  while 
attached  to  the  derrick,  to  swing  into  a  passing  train,  thereby 
injuring  a  passenger,  it  was  held  that  the  track  being  straight 
for  some  little  distance  in  the  direction  from  which  the  train 
was  approaching,  and  there  being  no  obstructions  to  prevent 
the  engineer  from  seeing  the  danger  as  the  train  drew  near 
the  derrick,  the  company,  in  failing  to  apprehend  the  danger 
and  provide  against  it,  was  guilty  of  negligence  and  therefore 
liable  for  the  injury.^^ 

Sec.  926.    Saane  subject — Duty  as  to  speed  of  trains. — The 

fact  that  a  railroad  train  is  run  at  a  high  rate  of  speed  is  not 
of  itself  sufficient  to  charge  the  railroad  company  with  negli- 
gence. But  running  a  railroad  train  at  a  high  rate  of  speed 
would  be  evidence  of  negligence  if  the  attending  circum- 
stances were  such  that  the  dangers  which  are  naturally  inci- 
dent to  railroad  travel  were  thereby  increased.^*  In  determin- 
ing, therefore,  whether  the  railroad  company  was  negligent  in 

32.  Baker    v.    The   Railroad,    50  Railroad,   40    N.    Y.    Supp.    775,   8 

N.  Y.  Supp.  999,  28  App.  Div.  316;  App.   Div.   458. 

Kird  V.  The  Railway,  105  La.  226,  It  is  the  duty  of  those  in  charge 

29  So.  Rep.  729.  of  a  railroad  train  to  keep  a  sharp 

Where    a    railroad    company,    in  lookout   at   a    place   on   the   track 

order   to   facilitate  the  loading  of  vvhere  cattle  or  other  animals  are 

stone  from  a  quarry,  permitted  a  likely  to   come  upon  it.     Fordyce 

quarryman  to  build  and  maintain  v.  Jackson,  56  Ark.  594,  20  S.  W. 

a  gravity  road  in  connection  with  Rep.  528. 

its    main    track,    and    on    two    or  33.  Railroad  Co.  v.  Murphy,  198 

three  occasions  a  loaded   car   had  111.  462,  64  N.  E.  Rep.  1011;  s.  c. 

escaped    and    had    been    precipitat-  99  111.  App.  126. 

ed  on  the  main  track,  it  was  held  34.  Indianapolis,  etc.,  Ry.  Co.  v. 

that    the    railroad    company    was  Hall,   106  111.  371;  Railroad  Co.  v. 

bound  to  take  notice  of   the   dan-  Dupont,  128  Fed.  840,  64  C.  C.  A. 

gers   incident  to  the  operation   of  478. 

the  gravity  road  and  that  it  was  An    elderly    lady,    who    was   at' 

liable  for  injuries  to  a  passenger  tempting   to   turn   around    in   her 

caused  by  a  car  loaded  with  stone  berth,  was  thrown  to  the  floor  and 

being     precipitated     through     the  injured  while  the  train  was  rouud- 

side  of  the  car  in  which  the  pas-  ing  a  curve  at  a  high  rate  of  speed, 

senger  was  riding.     Lynch  r.  The  It   was   held   that  the  injury  was 
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running  a  train  at  a  certain  rate  of  speed,  consideration  must 
be  given  to  the  character  of  the  train,  the  devices  which  were 
employed  to  guard  against  accident,  the  condition  of  the  road- 
bed, the  sharpness  of  the  curves  and  any  other  circumstances 
which  would  show  whether  the  speed  tended  to  increase  such 
natural  dangers.^^  If  in  view  of  all  the  attending  circum- 
stances the  servants  in  charge  of  the  train  knew,  or  by  the 
exercise  of  a  very  high  degree  of  care  and  foresight  ought 
to  have  known  that  the  rate  of  speed  at  which  the  train  was 
running  tended  to  increase  the  dangers  which  are  naturally  in- 
cident to  railroad  travel,  the  railroad  company  would  be 
deemed  guilty  of  negligence,  and  if  an  accident  should  result 
in  which  a  passenger  received  an  injury,  it  would  be  liable.^^ 

Sec.  927.    Same  subject — Doors    and   windows — Vestibuled 
trains. — Where  the  passenger  has  sustained  an  injury  by  the 


due  to  her  own  act  and  inexperi- 
ence, and  that  the  high  rate  of 
speed  at  which  the  train  was  run- 
ning was  not  necessarily  evidence 
of  negligence.  Railroad  Co.  v. 
Smith  (Canada)  31  S.  C.  R.  367, 
1  Canadian  Ry.  Cases,  255,  revers- 
ing Smith  V.  The  Railroad,  34  S. 
C.  R.  22,  1  Canadian  Ry.  Cases, 
231. 

35.  Pennsylvania  Co.  v.  New- 
meyer,  129  Ind.  401,  28  N.  B.  Rep, 
860. 

36.  Illinois,  etc.,  R.  Co.  v.  Leiner, 
103  111.  App.  438;  s.  c.  afflrmed  in 
202  111. -624,  67  N.  E.  Rep.  398,  95 
Am.  St.  Rep.  266;  Louisville,  etc., 
Ry.  Co.  p.  Jones,  IDS  Ind.  551. 

See  also,  Mitchell  v.  The  Rail- 
road, 87  Cal.  62,  25  Pac.  Rep.  245. 
And  see  Clare  v.  The  Steamship 
Co.,  20  Fed.  535,  where  the  same 
rule  is  applied  to  vessels. 

Nothing   can    justify    or    excuse 

the  running  of  a  train  at  a  high 

rate  of  speed  over  a  track  which  is 

known  to  be  in  a  dangerous  condi- 

66 


tion.  Railway  Co.  v.  Lewis,  145  III. 
67,  33  N.  E.  Rep.  960;  s.  c.  48  111. 
App.  274. 

If  a  railroad  company  permits 
passengers  to  stand  upon  the  plat- 
forms of  its  cars  while  the  cars 
are  in  motion,  it  will  be  liable  to 
a  passenger  who  is  thrown  from 
the  platform  of  a  car  by  the  ex- 
cessive speed  of  the  train  while 
running  over  a  defective  track. 
Lynn  v.  Southern  Pac.  Co.,  103 
Cal.  7,  36  Pac.  Rep.  1018,  24  L.  R. 
A.  710. 

In  Railway  Co.  v.  Stewart,  68 
Ark.  606,  61  S.  W.  Rep.  169, 
82  Am.  St.  Rep.  311,  it  ap- 
peared that  the  train  upon 
which  the  plaintiff  was  a  pas- 
senger was  required  by  the  com- 
pany's schedule  to  run  33  miles  an 
hour.  The  train  was  behind  time, 
and  was  running  at  the  rate  of 
from  50  to  60  miles  an  hour.  While 
running  over  a  village  crossing  in 
the  night-time  the  train  collided 
with    a   cow,    causing   the   engine 
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sudden  closing  of  a  door  or  window  in  the  carrier's  vehicle, 
the  carrier  will  not  be  liable  unless  the  occurrence  was  such 
that  by  the  exercise  of  due  care  and  caution  it  could  have  been 
foreseen  by  him  and  prevented.^     Thus  if  a  passenger,  while 


and  several  coaches  to  be  derailed. 
On  account  of  a  curve  in  the  track 
some   distance   from    the    crossing 
"which   caused   the   rays   from   the 
engine   headlight   to   be    deflected, 
the    engineer    could    not    possibly 
have  seen  the  cow  in  time  to  have 
brought   the   train   to  a  standstill 
before  reaching  the  crossing.     The 
engineer   had    been    employed    for 
some  time  in  operating  trains  over 
that   part  of   the  road   where   the 
accident  happened,  and  was  famil- 
iar   with    the   surroundings.        In 
an   action   by   the    plaintiff   to   re- 
cover  damages   for   an   injury    re- 
ceived   in   the   accident,   a   verdict 
was  returned  against  the  railroad 
company.      On    appeal    to    the    su- 
preme court,  Bunn,  J.,  in  sustain- 
ing   the    verdict,    said:      "Was    it 
prudent  for  the  engineer,  with  his 
knowledge  of  the  surroundings,  to 
run    his    train    at    this    particular 
point  at  the  rate  of  50  or  60  miles 
an  hour  when  only  required  by  the 
schedule  to  run  33  miles  an  hour? 
The   necessity   of   making  up   lost 
time  is  never  so  great  as  that  of 
preserving  human   life;    and  even 
when  the  making  up  of  lost  time 
approaches     necessity     itself,     the 
necessary       increase       of       speed 
should    be    on    parts    of    the    road 
where  a  strict  lookout  will  be  rea- 
sonably effective  in  preventing  in- 
juries, or,  at  least,  the  probability 
of  injury  to  persons  and  property. 
From  the  evidence,  the  portion  of 
the  track  involved  was  peculiarly 
trying     to     trainmen,     and     some 
things  which  would  have  greatly 


aided  them  in  the  successful  run- 
ning of  the  train  on  other  portions 
of  the   track   were  absent  at  this 
place, — a  straight  track,   and  per- 
fectly  level   grade,   or   grade  that 
would  insure  a  quicker  stop  of  the 
train    than   on    a    down   grade   as 
this   was.     It   appears   to   us  that 
without   having  to   resort  to  any- 
thing   that    would    have    rendered 
the  service  less  effective,  or  to  the 
company  less   remunerative,  a  far 
less  rate  of  speed  would  have  been 
the  proper  thing  in  this  instance. 
At   the   time   of   the   collision   the 
train    was    running   at   a    rate   of 
nearly  a  mile  a  minute.     To  run 
the  100  feet  which  was  the  great- 
est   distance    the    engineer    could 
have  observed  the  cow  required  lit- 
tle  more   than   a   second   of   time. 
A   strict   lookout,    as    required   by 
law,    and    the    application    of   the 
most    effective    means    known    to 
slow  up  or  stop  the  train  could  not 
possibly  have  availed  anything.    No 
effective    alarm    could    have   been 
given    in    that    moment    of    time. 
These  things  should  have  been  tak- 
en into  account  by  the  engineer." 
1.  But    where   the    passenger   is 
not    allowed    a    reasonable    oppor- 
tunity to  enter  the  vehicle,  and  by 
reason  of  the  too  hasty  starting  of 
the  train  which  causes  the  door  to 
suddenly    close,    it    not    being   se- 
curely   fastened,    his    hand    is   in- 
jured as  he  is  endeavoring  to  pass 
into  the  vehicle,  he  is  prima  facie 
entitled  to  recover.  Poole  v.  Geor- 
gia   R.    &    B.    Co.,    89    Ga.    320,   15 
S.  E.  Rep.   321. 


§  927.] 


PASSENGER  CARRIERS  GENERALLY. 


1043 


passing  through  the  door  of  a  railway  car,  places  his  hand  in 
such  a  position  that  it  is  injured  by  the  closing  of  the  door 
by  a  servant  of  the  company-,  the  servant  having  no  reason 
to  suspect  that  the  passenger  has  placed  his  hand  in  a  place 
of  danger,  the  railway  company  will  not  be  liable.-  And  the 
same  would  be  true  if  the  door  were  closed  by  the  ordinary  move- 
ment of  the  train  in  starting  or  stopping,^  or  by  the  agency 
of  some  third  person.-*  Since  the  opening  and  closing  of  doors 
and  windows  in  the  carrier's  vehicles  is  not  entirely  within  the; 
control  of  the  carrier's  servants,  doors  and  windows  frequently 
being  opened  and  closed  by  the  passengers  themselves,  the 
fact  that  a  cinder  which  causes  injury  to  a  passenger  is  blown 
through  an  open  door  or  window  will  not  be  sufficient  to 
charge  the  carrier  with  negligence  in  failing  to  keep  the  door 
or  window  closed.^ 


2.  Benson  v.  The  R  a  i  1  w  a  j', 
(190.3)  88  Law  T.  268;  Murphy 
r.  The  Railroad,  89  Ga.  832,  15  S. 
E.  Rep.   774. 

Where  the  passenger  is  neither 
in  the  act  of  alighting  from  nor 
entering  the  train  of  a  railway 
company,  the  fact  that  he  suffers 
an  injury  to  his  finger  by  the 
shutting  of  the  carriage  door  by  a 
servant  of  tne  company  will  not 
be  sufficient  evidence  of  negligence 
to  charge  the  railway  company 
with  liability.  Drury  r.  The  Rail- 
way, (1901)  2  K.  B.  322,  70  L.  J. 
K  B.  830,  84  Law  T.  G.jS.  See 
also,  Cormier  v.  The  Railroad 
(Canada),  36  N.  B.  10. 

3.  Skinner  v.  The  Railroad,  12S 
N.  Car.  435,  39  S.  E,  Rep.  65;  Graf 

«.  Railroad  Co., N.  J.  L.  , 

62  Atl.  Rep.  333. 

Where  the  door  was  left  open  by 
reason  of  the  closeness  of  the  air 
in  the  car,  and  it  was  later  closed 
by  a  jerk  of  the  train  upon  the 
fingers    of    a    passenger    who    was 


standing  on  the  platform  of  the 
car,  it  was  held  that  the  carrier 
was  not  bound  to  keep  it  from 
closing  at  a  time  when  it  was  not 
called  upon  to  anticipate  that  pas- 
sengers would  be  standing  on  the 
platform.  Weinschenck  v.  Rail- 
road Co.,  Mass.  ,  76  N.  E. 

Rep.  662. 

4.  Graeff  v.  Railroad  Co.,  161 
Penn.  St.  230,  28  Atl.  Rep.  1107, 
41  Am.  St.  Rep.  885,  23  L.  R.  A. 
606. 

5.  Railway  Co.  r.  Orton,  67  Kan. 
848,  73  Pac.  Rep.  63. 

Although  a  window  in  a  car  is 
raised  and  left  unsupported  by 
some  person  other  than  the  rail- 
way company's  servants,  the  rail- 
way company  will  nevertheless  be 
liable  for  an  injury  to  a  passenger 
caused  by  the  window  falling  on 
his  fingers,  it  appearing  that  by  an 
inspection  at  the  starting  point 
the  unsafe  condition  of  the  win- 
dow would  have  been  discovered. 
International,  etc.,  Ry.  Co.  r.  Phil- 


1044  THE   LAW   OF    CARRIERS.  [§  928. 

In  the  absence  of  a  custom  to  the  contrary,  a  railway  com- 
pany is  under  no  duty  to  permit  entrance  to  its  cars  by  way 
of  the  doors  in  its  express  or  baggage  cars,  and  no  negligence 
can  be  attributed  to  it  because  it  has  not  provided  for  an 
entrance  by  such  means.^ 

Although  a  railway  company  owes  no  duty  to  the  public  to 
provide  vestibuled  trains,  yet  if  it  undertakes  to  do  so,  pas- 
sengers will  have  the  right  to  assume  that  the  vestibules  pro- 
vided are  convenient  and  safe,  and  that  they  will  be  pru- 
dently and  carefully  managed.  If,  therefore,  a  railway  com- 
pany negligently  permits  the  appliances  to  get  out  of  repair, 
or  if  a  vestibule  door  is  needlessly  left  open  while  the  train  is 
in  motion,  and  a  passenger  is  thereby  injured,  the  railway  com- 
pany will  be  liable.'''  The  fact,  however,  that  an  ordinary 
car,  intended  only  for  local  traffic,  is  run  in  a  vestibuled  train 
is  not  in  itself  sufficient  to  show  a  want  of  care  on  the  part 
of  the  railway  company  where  passengers,  having  occasion  to 
use  the  car,  can  plainly  see  that  it  is  not  provided  with  vesti- 
bules.^ 

3,     Duty  as  to  stational  facilities. 

Sec.  928.  (§  516.)  Duty  of  railway  carriers  in  respect  to 
platforms,  approaches  and  station  accommodations. — It  is  the 
duty  of  railway  companies  as  carriers  of  passengers  to  provide 
platforms,  waiting-rooms  and  other  reasonable  accommoda- 
tions for  such  passengers,  at  the  stations  upon  such  road  at 

lips,  29  Tex.  Civ.  App,   336,  69  S.  Bronson  v.  Oakes,  76  Fed.  734,  22 

W.  Rep.  107.  C.    C.    A.    520;    Robinson   v.   U.   S. 

6.  Railroad  Co.  v.  O'Keefe,  168  Ben.  Assn.,  132  Mich.  659,  94  N. 
111.  115,  48  N.  E.  Rep.  294,  61  Am.  W.  Rep.  211,  102  Am.  St.  Rep.  436; 
St.  Rep.  68,  39  L.  R.  A.  148;  s.  c.  Robinson  v.  The  Railroad,  135 
154  111.  508,  39  N.  E.  Rep.  606;  Mich.  254,  97  N.  W.  Rep.  689,  10 
Railway  Co.  v.  Allender,  59  111.  Detroit  L.  N.  727.  But  see  Camp- 
App.  620;  s.  c.  47  111.  App.  484.  bell   V.    Canadian   Pac.   Ry.  Co.,  1 

7.  Crandall  v.  Railway  Co.,  Canadian  Ry.  Cas.  258. 

Minn.  ,   105   N.   W.  Rep.   185;         8.  Sanson   v.   The   Railway,   111 

Wagoner    v.    Railroad    Co.     (Tex.    Fed.  887,  50  C.  C.  A.  53. 

Civ.    App.),    94   S.   W.   Rep.    293;        It  is  not  negligence  for  those  in 
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which  they  are  in  the  habit  of  taking  on  and  putting  off 
passengers."  Their  public  profession  as  such  carriers  is  an  in- 
vitation to  the  public  to  enter  and  to  alight  from  their  cars 
at  their  stations,  and  it  has  been  held  that  they  must  not 
only  provide  safe  platforms  and  approaches  thereto,  but  that 
they  are  bound  to  make  safe,  for  all  persons  who  may  come 
to  such  stations  in  order  to  become  their  passengers,  or  who 
may  be  put  off  there  by  them,  all  portions  of  their  station 
grounds  reasonably  near  to  such  platforms,  and  to  which  such 
persons  may  be  likely  to  go ;  and  for  not  having  provided  such 
stational  accommodations  and  safeguards,  railway  companies 
have  frequently  been  held  liable  for  injuries  to  such  persons. 
Where,  for  instance,  one  intending  to  become  a  passenger 
found  such  accommodations  at  a  station  so  disagreeable  that 
she  undertook  to  enter  the  cars  before  they  were  drawn  up  to 
the  platform  from  which  passengers  generally  entered  them, 
and  by  reason  of  her  so  doing  was  injured,  it  was  held  that 
the  company  was  liable,  notwithstanding  her  imprudence; 
Dillon,  C.  J.,  who  gave  the  opinion  for  the  court,  saying  that 
it  is  the  duty  of  railway  passenger  carriers  to  provide  com- 
fortable rooms  for  the  accommodation  of  passengers  while 
waiting  at  the  stations,  and  to  enforce  such  regulations  in 
regard  to  smoking  therein  as  to  enable  persons  to  occupy 
them  in  reasonable  comfort.^  ^ 

charge    of    a    vestibuled    train    to  Co.   v.  Walker,  217  111.  605,  75  N. 

open  the  side  door  and  the  floor  E.  Rep.  520. 

door  of  a  vestibuled  coach  as  the        One  dealing  with  a  ticket  brok- 

train   is   approaching  near   a   sta-  er,  knowing  him  to  be  such,  who 

tion  at  which  it  is  about  to  stop,  is   selling   passenger   tickets    upon 

Union  Pac.  R.  Co.  v.  Brown,  his  own  account,  cannot  charge  the 

Kan.  ,  S4  Pac.  Rep.  1026.  railroad  company   with  negligence 

9.  Railway    Co.    v.    Barnett,    65  for  not  providing  safe  premises  at 

Ark.  255,  45   S.  W.  Rep.   550,  cit-  the  place  where  he  applies  to  pur- 

ing  Hutch,  on  Carr.;  Railroad  Co.  chase  a  ticket.     Herrman  v.  Rail- 

V.  Taylor,  25  Ind.  App.  679,  58  N.  way   Co.,   27    Wash.    472,   68    Pac. 

E.  Rep.   852;    Gunderman   i'.  Rail-  Rep.  82,  57  L.  R.  A.  390. 
way  Co.,  58  Mo.  App.   370,  citing        10.  McDonald    i'.    The    Railroad, 

Hutch,  on  Carr.;  Chicago,  etc.,  R.  20  Iowa,  124. 
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Sec.  929.  Same  subject — Like  accommodations  not  required 
"at  all  stations. — The  character  of  the  accommodations  required 
varies,  of  course,  with  the  amount  of  business  done  at  a  par- 
ticular point,  for  accommodations  of  the  same  character  cannot 
be  expected  in  cities  and  at  way  stations ;^i  and  this  rule  has 
been  recognized  even  in  jurisdictions  where  statutes  exist  upon 
the  subject.^-  In  the  case  of  flag  stations  and  mere  road 
crossings  at  which  trains  stop  only  on  signal  and  for  the  con- 
venience of  persons  wishing  to  take  the  train,  railway  com- 
panies may  be  relieved  altogether  of  the  obligation  to  furnish 
depots  or  platforms.^  ^  But  if  railway  companies  attract  un- 
usually large  crowds  to  any  one  point  by  means  of  low  rate 
excursions,  they  should  provide  stational  facilities  and  accom- 
modations at  that  point  commensurate  with  the  number  of 
persons  thus  invited  to  be  present.^* 


11.  Falls  c.  Railroad  Co.,  97  Cal. 
114,  :il  Pac.  Rep.  901;  Brown  v. 
Railway  Co.,  119  Ga.  88,  46  S.  B. 
Rep.  71. 

Where  the  passenger  knows  the 
character  of  a  flag  station  and 
that  the  station-house  was  not 
kept  open  there  during  the  night- 
time, and  he  nevertheless  goes  to 
such  station  in  the  nighttime  to 
await  for  a  train  and  is  made 
sick  through  exposure  to  the 
weather,  he  cannot  recover.  San- 
difer's  Adm'r.  v.  Railroad  Co., 
Ky.  ,  89   S.  W.  Rep.   528. 

12.  Louisville  &  N.  R.  Co.  v. 
Commonwealth,  103  Ky.  605,  45  S. 
W.  Rep.  880,  46  S.  W.  Rep.  697; 
State  r.  Minneapolis,  etc.,  R.  Co., 
76  Minn.   469,   79   N.  W.  Rep.   510. 

13.  Railway  Co.  v.  Stacey,  68 
Miss.  463,  9   So.  Rep.  349;   Brown 

•v.  Railway  Co.,  119  Ga.  88,  46  S.  E. 
Rep.  71. 

14.  "If  railroads  make  pro- 
digious efforts,  by  offering  low 
rates,   and   by   extended   and   cap- 


tivating advertisements,  to  secure 
a  greater  number  of  passengers  to 
travel  over  their  lines  than  they 
can  safely  and  reasonably  care  for 
at  their  terminal  points,  and  acci- 
dents follow,  they  must  answer  for 
the  risks  thus  assumed.  The 
traveling  public  may  be  justly  sub- 
ject to  criticism  for  going  in  such 
vast  numbers,  and  voluntarily  as- 
suming the  extra  hazards  thereby 
incurred,  but  the  railroad  compa- 
nies are  nevertheless  bound  to 
take  precautions  commensurate  to 
the  risks  they  have  imposed  on 
the  unprecedented  crowds  thus  in- 
vited. What  would  constitute  or- 
dinary care  in  precautions  taken 
for  a  crowd  of  5,000  people  might 
not  be  ordinary  care  in  case  the 
crowd  numbered  10,000.  The  trav- 
eler, as  one  of  10,000  passengers, 
is  entitled  to  the  same  degree  of 
care  that  is  due  him  as  one  of 
5,000.  If  the  carrier  which  has 
solicited  the  10,000  passengers  to 
travel   over   its   road   cannot  give 
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Sec.  930.  Same  subject — Where  railroad  line  or  stational 
facilities  are  still  in  process  of  construction. — The  gist  of  an 
action  against  a  railroad  company  for  injuries  resulting  from 
improper  stational  facilities  is  the  express  or  implied  invitation 
of  the  company  to  use  those  facilities  as  such  and  the  passen- 
ger's reliance  upon  the  consequent  implied  assurance  of  the 
company  that  those  facilities  are  in  good  condition.  A  railroad 
company,  therefore,  is  not  liable  for  injuries  to  an  intending 
passenger  occasioned  by  falling  down  the  unfinished  steps 
of  an  unfinished  station,  there  being  nothing  about  the  station 
to  indicate  that  it  was  yet  in  use,  and  the  injured  person  being 
able  to  see  that  it  was  still  in  process  of  being  built.^^  So 
where  a  person  takes  passage  upon  a  construction  train  to  go 
over  an  unfinished  railroad,  and  is  aware  of  its  incomplete 
condition  and  that  the  track  has  but  recently  been  laid  to  his 
destination,  and  that  the  company  has  not  had  sufficient  time 
to  build  a  depot  or  stational  facilities  at  that  point,  the  com- 
pany owes  him  no  duty  to  have  a  suitable  depot  and  platform 
at  his  destination,  and  the  absence  of  such  accommodations 
will  not  be  regarded  as  negligence.!^ 

Sec.  931.  Same  subject — Equipment  and  heating  of  waiting 
rooms — Retiring  places. — Railway  stations  must  be  provided 
with  reasonable  appointments  for  the  safety  and  essential  com- 
fort of  passengers,  or  those  intending  to  become  passengers, 
while  they  are  waiting  for  trains.  If  the  weather  is  such  as 
to  require  a  fire  in  the  waiting  room  to  make  it  comfortable, 

to    him    this    proper    measure    of  crowd   at  its   station.     Instead    of 

care,   and   an    injury    thereby   fol-  using  a  possible  five  gates,  it  only 

lows,  it  is  responsible.     It  cannot  used    one,    and    a    passenger    was 

invite  and  undertake  to  transport  jammed  against  a  railing  and  sus- 

more  passengers  than  its  capacity  tained  injuries  to  her  spine  which 

justifies,  and  then  excuse  itself  by  resulted  in  disability  for  life.  The 

claiming  an  unprecedented  crowd,  court  refused  to  set  aside  a  verdict 

and  that  ordinary  care  as  to  the  for     $5,500     damages.     Taylor     v. 

passengers  in  its  depot  was  used."  Pennsylvania  Co.,  50   Fed.  755. 

In  the  case  in  which  this  rule  was  15.  Reimer  v.  Railroad  Co.,   178 

announced,  a  railroad  company  by  Mass.   54,  59  N.  E.  Rep.  671. 

means   of   advertisements    and    re-  16.  Railroad    Co.    v.    Frazer,    55 

duced  rates,  collected  an  unusual  Kan.  582,  40  Pac.  Rep.  923. 
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it  is  the  company's  duty  to  maintain  a  fire  for  such  purpose. 
A  failure  to  provide  such  accommodations  is  prima  facie  evi- 
dence of  negligence.!  ^  In  Texas,  this  duty  is  made  obligatory 
by  statute.i^  So  it  is  the  company's  duty  to  see  that  chairs 
or  benches  in  the  waiting  room,  which  it  knows  to  be  defective 
and  liable  to  cause  injury  to  passengers,  are  either  repaired 
or  removed.!  9 

The  question  of  whether  suitable  retiring  places  must  be 
provided  in  stations  does  not  seem  to  have  been  definitely 
determined  in  America,  although  in  Kentucky  it  is  required 
by  statute  that  railroads  provide  "a  convenient  and  suitable 
waiting  room  and  water-closet  at  all  cities  and  towns.  "20 
In  England,  on  the  other  hand,  it  has  been  held  that  retiring 
places  are  not  necessary  adjuncts  of  railway  stations  and  the 
mere  fact  that  railway  companies  make  a  charge  to  their  pas- 
sengers for  the  use  of  retiring  places  at  their  stations  is  not 
in  the  absence  of  undue  preference,  a  breach  of  their  obliga- 
tions under  section  2  of  the  Railway  and  Canal  Traffic  Act, 
1854,  to  "afford  all  reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  (passenger)  traffic";  and  the 
railway  commissioners  have  no  jurisdiction  to  enjoin  railway 
companies  to  provide  free  retiring  places  and  desist  from 
making  a  charge  for  the  use  of  them.-^  It  seems  hardly 
possible,  however,  that  this  English  view  will  be  adopted  as 
the  law  in  America,  for  the  custom  has  been  so  universal  in 
America  to  provide  suitable  retiring  places  in  stations  at  cities 
and  towns  that  it  should  now  be  recognized  as  binding  on  all 
railway  companies.     In  the  case  of  smaller  villages  and  ham- 

17.  Railway  Co.  v.  Wilson,  70  Fed.  837,  38  C.  C.  A.  502;  af- 
Ark.    136,    66    S.   W.    Rep.    661,   91    firmed,  181  U.  S.  57. 

Am.   St.  Rep.  74.  20.  Louisville    &    N.    R.    Co.    v. 

18.  Railway  Co.  t'.  Cornelius,  10  Commonwealth,  102  Ky.  300,  43 
Tex.  Civ.  App.  125,  30  S.  W.  Rep.  S.  W.  Rep.  458,  53  L.  R.  A.  149. 
7'<i0;  Railroad  Co.  v.  Pevey,  30  (Must  be  suitable  for  both  men 
Tex.  Civ.  App.  460,  70  S.  W.  Rep.  and  women.) 

778;    Railway    Co.  v.  McCutcheon  21.  West     Ham     Corporation    v. 

(Tex.    Civ.    App.),  77  S.    W.   Rep.  Railway  Co.,  (1895)   64  L.  J.  Q.  B. 

232.  340. 

19.  Railway   Co.  v.  Humble,   97 


§  931.]  PASSENGER  CARRIERS  GENERALLY.  1049 

lets  the  custom  is  probably  otherwise.  In  any  event,  if  a  re- 
tiring place  is  provided,  the  railway  company  will  be  liable  for 
any  injury  to  passengers  due  to  its  failure  to  use  ordinary  care 
in  maintaining  or  repairing  it.^^ 

The  length  of  time  that  waiting  rooms  and  retiring  places 
must  be  kept  open  is  quite  often  regulated  by  statute.^^  In 
the  absence  of  statute,  however,  they  must  be  kept  open  a  rea- 
sonable time  before  the  arrival  or  after  the  departure  of 
trains.2-*  What  is  a  reasonable  time  is  a  question  of  fact  for 
the  jury  under  the  particular  circumstances  of  each  case. 

22.  In  Jordan  v.  Railroad  Co.,  .  .  .  The  existence  of  a  danger- 
165  Mass.  346,  43  N.  E.  Rep.  Ill,  ous  hole  in  the  floor  of  the  toilet 
32  L.  R.  A.  101,  52  Am.  St.  Rep.  room,  under  the  cii'cumstances, 
522,  the  plaintiff  went  to  the  de-  was  evidence  of  negligence  on  the 
fendant's  passenger  station  to  take  part  of  the  defendant." 
a  train.  She  bought  a  ticket  and  23.  Railroad  Co.  v.  Laloge,  24 
passed  into  the  ladies'  toilet  room.  Ky.  L.  Rep.  693,  696,  69  S.  W.  Rep. 
There  was  no  light  in  any  part  of  795,  62  L.  R.  A.  405;  Railway  Co. 
the  station,  except  the  ticket  office,  v.  Cornelius,  10  Tex.  Civ.  App.  125, 
The  door  of  the  toilet  room  was  30  S.  W.  Rep.  720;  Railroad  Co. 
open.  The  plaintiff  had  often  been  v.  Pevey,  30  Tex.  Civ.  App.  460, 
there  before  and  was  familiar  with  70  S.  W.  Rep.  778. 
the  place.  When  she  felt  with  her  24.  Railroad  v.  Laloge,  supra. 
hand  for  the  seat  she  failed  to  A  rule  requiring  the  waiting- 
find  it,  and  fell  through  an  open-  room  to  be  closed  after  the  de- 
ing  in  the  floor  and  was  injured,  parture  of  a  train,  and  to  remain 
"The  opening  of  the  station,"  said  closed  until  30  minutes  before  the 
the  court,  "for  the  sale  of  tickets  departure  of  the  next  train  is  rea- 
upon  a  train  which  was  about  to  sonable.  Waiting  rooms  are  not 
pass  over  the  railroad,  and  the  a  place  of  lodging  and  accommo- 
condition  of  the  station  at  the  dation  for  those  who  are  not  pas- 
time, were  an  invitation  to  per-  sengers.  Phillips  v.  Railway  Co., 
sons  to  come  there  if  they  wished  124  N.  C.  123,  32  S.  E.  Rep.  388, 
to    take   a   train;    and    the   main-  45  L.  R.  A.  163. 

tenance  of  the   toilet   room   for   a        But  where  the  agent  had  knowl- 

Icng  time  previously,  the  door  of  edge  that  an  intending  passenger 

which  was  then  open,  was  an  invi-  had  missed  his  train,  owing  to  the 

tation  to  lady  passengers  to  enter  negligence    of    the    agent    in    fur- 

if    they    wished    to    use    it.      The  nishing     him     proper     directions, 

plaintiff  was  a  passenger  and  the  such     person     having     a     recent 

defendant    owed    her    the    highest  wound,  and   the  night  being  cold, 

degree  of  care  consistent  with  the  the  station  should  have  been  kept 

proper    management    of    the    busi-  open  for  him   until   the  arrival  of 

ness    in    which    it    was    engaged,  the  next  train,  and  the  carrier  was 


1050  THE  LAW  OP    CARRIERS.  [§  932. 

Sec.  932.  Same  subject — Baggage  rooms. — Baggage  rooms 
at  a  railway  station,  wlien  open  for  the  reception  and  delivery 
of  passengers'  baggage,  are  not  private  rooms,  as  against 
owners  of  baggage  who  are  permitted  to  enter.  In  its  relation 
to  the  public,  the  company  is  represented  by  the  baggage 
master  or  other  employe  whom  its  puts  in  charge  of  a  baggage 
room;  and,  if  an  owner  of  baggage  enters  upon  the  invitation 
or  by  permission  of  the  baggage  master,  it  is  the  invitation  or 
permission  of  the  company.  Whether  one  who  goes  in  by  per- 
mission does  it  only  for  his  own  benefit,  or  for  the  advantage 
of  both  parties,  must  ordinarily  be  a  question  for  the  jury. 
Undoubtedly  if  a  passenger  enters  a  baggage  room  against  the 
express  regulation  of  the  railroad  company,  and  without 
the  permission  of  the  baggage  master,  the  company  only  owes 
the  same  care  to  him  as  to  an  ordinary  trespasser;  but  if  the 
company  by  itself  or  its  baggage  master  invites  a  passenger 
into  the  baggage  room,  it  is  its  duty  to  see  that  the  room  is 
made  safe  and  is  without  danger.^^ 

Sec.  933.     Same  subject — Liability  for  unsafe  platforms. — 

It  is  the  duty  of  the  railroad  company  to  so  construct  its 
platforms  that  they  shall  be  reasonably  safe  for  use  by  passen- 
gers, and  to  so  locate  them  in  relation  to  the  railroad  tracks 
that  they  will  afford  safe  and  convenient  means  of  exit  to  and 
from  its  cars  for  all  its  passengers,  including  both  old  and 
young  and  feeble  and  delicate  people,  as  well  as  the  strong  and 
the  robust.26     Thus  it  would  be  negligence  on  the  part  of  the 

held    liable    for   turning   him    out  quires  that  it  shall  be  suitable  and 

and    closing   the   depot.     Coleman  safe.     As  a  general  rule,  where  an 

V.   Railway   Co.,    138   N.   Car.   351,  appliance,   such  as  a   platform,  is 

50  S.  E.  Rep.  690.  not  obviously  dangerous,  has  been 

25.  Railroad  Co.  v.  Griffin,  80  in  daily  use  for  years,  and  has 
Fed.  278,  25  C.  C.  A.  413.  uniformly    proved    adequate,    safe 

26.  Eichhorn  v.  Railway  Co.,  130  and  convenient,  it  may  be  contin- 
Mo.  575,  32  S.  W.  Rep.  993;  Dotson  ued  without  the  imputation  of 
V.  Railroad  Co.,   68   N.   J.   L.   679,  negligence.    Railroad  Co.  v.  Hobbs, 

51  Atl.  Rep.  827,  58   111.  App.   130. 

The  law  does  not  determine  how  Evidence  as  to  the  unsound  Con- 
or of  what  material  a  platform  dition  of  the  platform  at  points 
shall  be  constructed.     It  only  re-    other  than  the  point  where  an  ac- 
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railroad  company  to  construct  its  platforms  so  far  below  the 
lowest  car  steps  that  passengers  are  compelled  to  make  dan- 
gerous leaps  to  reach  either  the  cars  or  station  platforms.^^ 
So  also,  it  would  be  negligence  to  have  such  a  space  between 
the  platform  of  the  station  and  the  platform  of  the  car  that 
passengers  are  likely  to  fall  between  them  and  be  injured. 


cident  occurs  when  it  is  confined 
to  defects  in  tlie  immediate  vicin- 
ity of  tlie  place  of  accident  is  com- 
petent, as  tending  to  show  that 
the  carrier  was  put  on  notice  and 
yet  failed  to  exercise  proper  dili- 
gence to  keep  its  platform  in  safe 
condition.  Railroad  Co.  v.  Wyatt, 
104  Tenn.  432,  58  S.  W.  Rep.  308, 
7S  Am.  St.  Rep.  926. 

27.  Foy  V.  The  Railway  Co.,  18 
C.  B.  (N.  S.)  225.  In  this  case, 
Bovill,  Q.  C,  for  the  railway  com- 
pany, urged  that  if  the  plaintiff, 
instead  of  jumping  from  the  first 
step,  as  she  did  (there  being  two), 
had  turned  herself  around  and 
availed  herself  of  the  assistance 
of  the  second  and  of  the  handles 
upon  the  car,  she  could  have  let 
herself  down  with  more  ease  and 
without  injury.  But  Williams,  J., 
answered  that  "in  the  present 
fashion  of  female  attire,  the  mode 
of  descent  suggested  by  the 
learned  counsel  would  be  scarcely 
decent."  Had  the  accident  hap- 
pened to  one  in  male  attire,  the 
argument  would  have  been  unan- 
swerable. 

Constructing  a  platform  26 
inches  below  the  level  of  the  low- 
er steps  of  the  cars,  "thus  com- 
pelling the  alighting  passengers, 
even  women  and  children,  to  leap 
from  the  steps,  like  chickens  from 
their  perches,"  is  negligence  on 
the  part  of  the  railroad  company. 


Railroad  Co.  v.  Wingate,  143  Ind. 
125,  37  N.  E.  Rep.  274.  See  also, 
Truesdell  v.  Erie  R.  Co.,  99  N.  Y. 
Supp.   694. 

The  fact  that  the  platform  is 
18  inches  below  the  lowest  step  of 
the  car  is  not  in  itself  such  negli- 
gence as  to  authorize  a  recovery. 
Railway  Co.  v.  Frey,  25  Tex.  Civ. 
App.  386,  61  S.  W.  Rep.  442. 

It  is  a  matter  of  common 
knowledge  that  many  depot  plat- 
forms, especially  in  large  cities, 
are  on  a  level  with  the  railroad 
track  and  that  some  of  them  are 
cinder  platforms.  Whether  a  par- 
ticular platfrom  was  suitable  and 
sufficiently  elevated  for  the  use  of 
Pc'ssengers  is  a  question  of  fact. 
Care  and  caution  in  its  use  in 
such  case  relate  to  "foresight," 
and  not  "hindsight."  The  care  re- 
quired as  to  a  platform  is  ordi- 
nary and  not  extraordinary.  Rail- 
road Co.  V.  Hobbs,  58  111.  App. 
ir.o. 

It  is  negligence  to  have  the  pas- 
senger platform  higher  than  the 
steps  of  a  passenger  coach,  and  to 
require  passengers  to  get  into  a 
baggage  car  and  pass  from  thence 
to  the  passenger  coach.  Turner  v. 
Railroad  Co.,  37  La.  Ann.  648. 

It  may  be  negligence  to  require 
the  passenger  to  alight  on  a  small 
box  placed  on  the  ground.  Missou- 
ri Pac.  R'y  Co.  v.  Wortham,  73 
Tex.  25. 
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Whether  or  not  such  space  is  large  enough  for  a  passenger  to 
fall  into  is  a  question  of  fact  for  the  jury.^s 

To  construct  a  platform  between  railroad  tracks  which  is 
so  narrow  that  passengers  are  compelled  to  stand  dangerously 
near  a  train  has  been  held  to  be  negligence  for  which  the 
company  is  responsible  in  case  of  injury  -^-^  but  where  the  plat- 
form is  constructed  so  as  to  afford  plenty  of  room  to  stand 
in  safety,  it  is  clearly, not  negligence  to  build  it  so  that  the 
nearest  edge  cannot  be  occupied  in  safety  as  a  standing  place 
while  trains  are  passing.^^  This  question,  however,  is  gen- 
erally interwoven  with  so  many  other  facts  to  be  taken  into 
consideration   that  where   it   is  shown  that   cars   overlapped 


28.  Railroad  Co.  v.  Treat,  179 
111.  576,  54  N.  E.  Rep.  290,  affirm- 
ing 75  111.  App.  327;  Randolph  v. 
Railway  Co.,  106  Mo.  App.  646, 
79  S.  W.  Rep.  1170;  Gabriel  v. 
Railroad  Co.,  66  N.  Y.  Supp.  301, 
54  App.  Div.  41. 

In  such  case  where  the  carrier 
undertakes  to  show  that  it  had  car- 
ried a  very  large  number  of  pas- 
sengers from  the  same  depot  with- 
out accident,  and  inquires  of  dif- 
ferent witnesses  whether  or  not 
any  accidents  had  occurred  or 
come  to  their  notice,  it  is  not 
error  for  the  trial  court  to  permit 
the  passenger  to  prove  in  rebut- 
tal by  a  witness  that  the  wit- 
ness had  met  with  an  accident  at 
the  -same  place  when  attempting 
to  enter  the  carrier's  train  be- 
fore the  happening  of  the  acci- 
dent to  the  plaintiff.  Railroad  v. 
Treat,    supra. 

29.  So  where  a  passenger, 
while  standing  upon  a  platform  of 
the  road,  was  struck  and  killed 
by  a  passing  train,  it  was  held  to 
be  the  grossest  negligence  to 
place  the  platform  for  passengers 
in  a  narrow  space  between  two 
tracks  at  a  point   where   a  "fast 


train"  passed  without  stopping, 
the  cars  on  each  track  overlapping 
the  platform  and  leaving  a  very 
narrow  space  for  the  escape  of  a 
person  standing  on  it.  This  was 
said  to  have  been  an  imperfection 
or  defect  in  the  road,  and  the  car- 
rier was  made  responsible  for  the 
killing.  Pennsylvania  R.  R.  v. 
Henderson,  51  Pa.  St.  315. 

The  railway  company  is  bound 
to  construct  safe  platforms  and  of 
sufficient  size  to  allow  safe  egress 
from  ordinary  trains,  and  it  is  neg- 
ligence to  so  construct  its  plat- 
form that  a  passenger  standing  on 
it  is  liable  to  be  struck  by  a  pass- 
ing train.  Union  Pac.  R'y  Go.  v. 
Sue,  25  Neb.  772;  Hulbert  v.  Rail- 
road Co.,  40  N.  Y.,  145;  Warren  v. 
Railroad  Co.,  8  Allen,  227.  See, 
also.  Lake  Shore  R.  Co.  v.  Ward, 
135  111.  511,  26  N.  E.  Rep.  520; 
Young  V.  Railroad  Co.,  171  Mass. 
33,  50  N.  E.  Rep.  455,  41  L.  R.  A. 
193. 

30.  Railroad  Co.  r.  Mahara,  47 
HI.  App.  208;  Dotson  v.  Railroad 
Co.,  68  N.  J.  Law,  679,  54  Atl.  Rep. 
827;  Matthews  v.  Railroad  Co.,  148 
Pa.  St.  491,  24  Atl.  Rep.  67. 
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the  platform  at  all,  the  question  of  negligence  is  usually  one 
for  the  jury. 31 

To  maintain  a  station  platform  with  a  dangerous  slope  to- 
wards a  lower  track  platform,  over  which  slope  passengers 
are  required  to  pass  in  going  from  the  waiting  room,  is 
clearly  negligence.^^  And  to  leave  a  hole  in  the  floor  of  the 
platform,  after  having  had  knowledge  of  its  condition,  is  an 
act  of  gross  negligence.^^  But  having  provided  a  reasonably 
safe  platform  over  which  persons  desiring  to  board  its  trains 
may  safely  and  conveniently  pass,  the  railroad  company  will 
have  discharged  its  full  duty  in  that  regard  and  it  will  not 
be  liable  if  a  passenger  is  accidentally  injured  while  upon 
it.^'*  And  in  order  to  maintain  an  action  against  the  com- 
pany for  an  injury  received  from  a  passing  train,  the  passen- 
ger's use  of  the  platform  must  have  been  limited  to  the  pur- 
poses for  which  it  was  manifestly  adapted.^^  So  it  will  not 
be  incumbent  on  the  railroad  company  to  provide  a  platform 
away  from  the  depot  for  the  accommodation  of  persons  who 
may  attempt  to  board  its  trains  whilst  in  motion,^^  or  to  save 
persons  who  may  accidentally  fall  from  the  train.^''' 

31.  Railroad  Co.  v.  Dupont,  128  Evidence  of  holes  allowed  by  the 
Fed.  840,  64  C.  C.  A.  478;  Archer  carrier  to  exist  in  its  platform 
V.  Railroad  Co.,  106  N.  Y.  589,  13  some  time  before  a  passenger's 
N.  E.  Rep.  318;  Dobiecki  v.  Sharp,  injury  is  inadmissible.  Railroad 
88  N.  Y.  203.  Co.  v.  Henry,  19  Ky.  L.  Rep.  1783, 

32.  Rathgebe    v.    Railroad    Co.,  44  S.  W.  Rep.  428. 

179  Pa.  St.  31,  36  Atl.  Rep.  160.  It  is  negligence  for  the  carrier 

33.  Liscomb  v.  ,The  Railroad  to  leave  an  uncovered  water  box, 
&  Trans.  Co.,  6  Lans.  75;  Toledo,  set  in  the  ground,  in  the  place 
etc.  R.  R.  V.  Crush,  67  111.  262;  where  the  train  usually  stops,  so 
Pennsylvania  Co.  v.  Marion,  123  that  a  passenger  alighting  from 
Ind.  415;  Lucas  v.  Penn.  Co.,  120  the  train  might  easily  step  into 
Ind.  205;  Railway  Co.  r.  Stansber-  it  and  be  injured.  Railway  Co.  v. 
ry,  132  Ind.  533,  32  N.  E.  Rep.  Hall,  100  Fed.  760,  41  C.  C.  A.  50. 
218;  FuUerton  v.  Fordyce,  121  Mo.  34.  Stokes  r.  Railroad  Co.,  107 
1,  25  S.  W.  Rep.  587,  42  Am.  St.  N.  C.  178,  11  S.  E.  Rep.  991. 
Rep.  516,  citing  Hutch,  on  Carr.;  35.  Dotson  v.  Railroad  Co.,  68 
Barker  v.  Railroad  Co.,  51  W.  Va.  N.  J.  Law,  679,  54  Atl.  Rep.  827. 
423,  41  S.  E.  Rep.  148,  90  Am.  St.  36.  Walthers  v.  Railroad  Co.,  72 
Rep.   808;    Crowe  v.   Railroad   Co.,  111.  App.  354. 

Mich.  ■ ,   106   N.  W.  Rep.        37.     Garneau    v.    Railroad     Co., 

395.  109  111.  App.  169. 
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Sec.  934.  Same  subject — Passengers  must  use  platforms 
intended  for  them. — This  duty  of  a  railway  company  to  pro- 
vide safe  and  suitable  platforms  creates  the  reciprocal  duty 
on  the  part  of  passengers  or  intended  passengers,  while  wait- 
ing for  the  arrival  of  trains,  to  occupy  the  premises  provided 
for  them.  If  they  voluntarily^  go  upon  other  platforms,^^  or 
other  parts  of  the  same  platform,^^  used  exclusively  by  the 
company  for  the  handling  of  freight,  or  if  they  pass  to  another 
part  of  the  station  yards  not  intended  for  the  use  of  pas- 
sengers when  no  necessity  exists  therefor, ^^  and  are  injured, 
the  railway  company  will  not  be  liable. 

Sec.  935.  Same  subject — Liability  for  obstructions  on  plat- 
forms.— A  railway  carrier  is  bound  by  law  to  keep  its  pas- 
senger station  platforms  free  from  obstruction  and  in  such 
condition  generally  that  passengers  may  go  to  and  from  its 
trains  with  reasonable  safety.  This  does  not  mean  that  every 
indulgence  of  the  carrier  in  permitting  an  object  to  remain 
upon  the  station  platform,  where  passengers  are  invited  to  pass, 
will  be  negligence,  for  the  character  and  importance  of  tlie 
station  may  be  such  that  the  carrier  will  have  the  right  to 
use  such  platform  for  the  purpose  of  loading  and  unloading 
freight  as  well  as  for  passenger  service,  and  in  such  case  the 
presence  of  freight  upon  the  platform  would  not  of  itself  ren- 
der the  carrier  guilty  of  negligence.  But  it  does  mean  that, 
having  in  mind  the  uses  to  which  its  depot  platform  is  put, 
it  must  exercise  a  degree  of  care  commensurate  with  the  added 

38.  Gunderman  v.  Railway  Co.,  and  all  portions  of  their  station 
58  Mo.  App.  370.  grounds    reasonably    near    to    the 

39.  Railway  Co.  v.  Grubbs,  28  platforms  where  passengers  take 
Tex.  Civ.  App.  337,  67  S.  W.  Rep.  passage  on  or  are  discharged  from 
519.  their  cars,"   is   too  broad  a  state- 

40.  Davis  v.  Railway  Co.,  29  ment,  but  is  not  reversible  error 
Tex.  Civ.  A.  42,  68  S.  W.  Rep.  733.  where,   under    the    evidence,    it   is 

A    (charge    that    "the    law    im-  impossible    that    the    jury    could 

poses    the   duty    on    railroad    com-  have   been   misled   thereby   to  the 

panics   to   keep   in   safe   condition  injury    of   the    plaintiff    in    error, 

all  portions  of  their  platforms,  ap-  Railroad  Co.  i\  Davidson,  76  Fed. 

proaches  thereto,  and  exits  there-  518,  22  C.  C.  A.  306;  s.  c.  64  Fed. 

from,  to  which  the  public  are  in-  301,  12  C.  C.  A.  118,  24  U.  S.  App. 

vited    or    would    naturally    resort,  354. 
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danger  caused  by  such  use,  to  the  end  that  the  platform  shall 
be  reasonably  safe  for  passengers  when  rightfully  upon  it, 
and  especially  at  times  when  passenger  trains  come  to  the 
station.  Ordinarily  the  question  whether  due  care  under  such 
circumstances  has  been  exercised  by  the  carrier  will  be  a 
question  for  the  jury;  and  if  it  should  appeas  that  the  plat- 
form was  used  for  freight  as  well  as  passenger  traffic,  the 
character  and  quality  of  the  freight  and  its  location  on  the 
platform,  the  readiness  with  which  it  could  be  seen,  the  ex- 
tent to  which  the  platform  was  ordinarily  used  in  connection 
with  incoming  and  outgoing  trains,  the  number  of  people  rea- 
sonably to  be  expected,  the  number  actually  present,  the  time 
of  day,  etc.,  would  all  be  facts  for  the  jury's  consideration 
in  determining  whether  reasonable  care  had  been  exercised.^ 
Although  it  is  the  passenger's  duty  to  exercise  ordinary  care 
and  prudence  while  using  the  station  platform,  he  has  the 
right  to  rely  upon  the  company  protecting  him  against  dangers 
which  are  known,  or  ought  to  be  known,  to  the  company,  yet 
which  are  either  not  readily  apparent  to  the  passenger,  or,  if 
apparent,  which  cannot  readily  be  guarded  against  by  him. 
Thus  it  is  negligence  on  the  part  of  a  railroad  company  to 
permit  its  platforms  to  remain  covered  with  snow  and  ice  so 
as  to  be  unsafe  for  passengers  alighting  from  trains.  The  rail- 
way company  ought  to  remove  it,  or,  if  that  cannot  be  done, 
to  take  precautions  against  injury  to  persons  passing  over  the 
platforms  by  covering  them  with  ashes,  salt,  or  some  substance 
which  would  render  them  less  dangerous.^  So  the  railway 
company  has  been  held  liable  for  injuries  to  a  passenger 
jrho  fell  over  a  mail  bag  thrown  on  the  platform  by  a  mail 
clerk,  it  being  shown  that  the  railway  company  knew,  or  ought 
to  have  known  of  the  practice  of  mail  clerjjs  to  throw  mail 

1.  Matthieson  v.  Railway  Co.,  App.  242;  afflrmed,  162  lU.  185,  44 
125  Iowa,  90,  100  N.  W.  Rep.  51;  N.  E.  Rep.  390;  Waterbury  v. 
Falls  V.  Railroad  Co..  97  Cal.  114,  Railroad  Co.,  104  Iowa,  32,  73  N. 
31   Pac.  Rep.   901    (Plaintiff  stum-  W.  Rep.  341;  Maxfield  v.  Railroad, 

bled   over  empty  milk  cans   while  Me.  ,    GO   i^tl.   Rep.    710; 

on  way   to   board  train).  Weston  r.  Railroad  Co.,  73  N.   Y. 

2.  Railroad  Co.  i-.  Smith,  59  111.  595. 
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bags  on  the  platform  as  that  one  was  thrown  f  and  the  railway 
company  has  been  compelled  to  respond  in  damages  for  in- 
j;iries  to  a  passenger  due  to  negligently  leaving  hose,^  trucks,^ 
or  skids*'  in  a  dangerous  position.  And  if  a  railway  com- 
pany permits  grease'^  or  oiP  to  accumulate  upon  its  station 
platform  so  that  a  passenger,  while  in  the  exercise  of  ordinary 
care  for  his  own  safety,  slips  and  is  injured,  it  will  be  liable 
in  damages. 

In  all  cases  where  the  obstruction  is  due  to  third  persons, 
and  not  to  the  servants  of  the  carrier,  the  length  of  time  the 
obstruction  has  been  on  the  platform  is  a  material  factor  in 
determining  whether  or  not  the  carrier  knew,  or  ought  to  have 
known,  of  its  existence.  Thus  it  has  been  held  that,  where 
there  is  no  evidence  as  to  the  length  of  time  a  banana  skin 
was  on  the  station  platform,  the  company  cannot  be  held  liable 
for  injuries  sustained  by  a  passenger  caused  by  his  slipping  on 
the  banana  skin  while  alighting  from  a  train.^  And  where  the 
platform  itself  is  sufficiently  commodious,^*^  the  mere  accidental 
tripping  of  a  passenger  over  the  foot  of  the  baggage  master 
who  is  not  aware  that  the  passenger  is  passing  behind  him  will 
not  be  such  evidence  of  negligence  as  will  render  the  company 
responsible.il 

3.  Sargent  v.  Railway  Co.,  114  the  careless  handling  of  a  truck 
Mo.  348,  21  S.  W.  Rep.  823,  19  L.    by  the  baggage  master.) 

R.  A.  460;   Ayres  v.  Railroad  Co.,  7.     Newcomb    v.    Railroad    Co., 

158   N.   Y.    254,    53   N.   E.   Rep.   22,  182   Mo.    687,   81    S.   W.   Rep.    1069, 

affirming  40  N.  Y.  Supp.  11,  4  App.  8.     Barnes  v.  Railroad  Co.,  87  N. 

Div.    511.  Y.  Supp.  608,  42  Misc.  622. 

4.  Baker  v.  Clark,  99  Fed.  911,  9.     Goddard  v.  Railroad  Co.,  179 
40   C.    C.    A.    174    (Held   error,    in  Mass.  52,  60  N.  E.  Rep.  486. 
view  of  the  conflicting  testimony,  10.  As  to  liability  of  carrier  for 
for  the  trial  court  to  direct  a  ver-  negligently     permitting     baggage- 
diet  for  defendant).  trucks   or  skids   to   remain  stand- 

5.  Railway  Co.  v.  Barrett,  (Tex.  ing  on  platform  provided  for  pas- 
Civ.  App.)  80  S.  W.  Rep.  660;  sengers,  see  Railroad  Co.  r. 
Ry.  Co.  V.  Reese,  93  111.  App.  657.  Spencer,  27  Colo.  313,  61  Pac.  Rep. 

6.  Railroad  Co.  v.  Spencer,  61  606,  51  L.  R.  A.  151;  Railway  Co. 
Pac.  Rep.  606,  27  Colo.  313,  51  L.  v.  Barrett,  (Tex.  Civ.  App.)  80 
R.  A.,   151;   Railroad   Co.  v.  Woo-  S.  W.  Rep.  660. 

bridge,  32  111.  App.  237.  (In  this  11.  Connor  v.  Railroad  Co.,  66 
last   case   the   injury   was   due   to    N.  H.  424,  30  Atl.  Rep.  1121. 
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Sec.  936.  Same  subject — Liability  for  not  lighting  station. — 
It  is  the  duty  of  passenger  carriers  by  railroad  to  exercise  or- 
dinary care  in  keeping  their  stations  and  platforms  and  the 
approaches  thereto  sufficiently  lighted  so  that  passengers,  and 
those  intending  to  become  such,  may  enter  upon  and  depart 
from  trains  with  reasonable  safety.  Such  lights  should  be 
maintained  for  a  reasonable  time  before  and  after  the  arrival 
and  departure  of  trains.^  ^  There  is,  however,  no  absolute  rule 
of  law  as  to  what  constitutes  negligence  in  regard  to  the  duty 
of  a  carrier  by  railroad  to  properly  light  its  stations  and  plat- 
forms,^ ^  for  necessarily  the  character  of  the  lights  to  be  fur- 
nished at  any  particular  station  will  depend  upon  the  charac- 
ter and  extent  of  the  business  transacted  at  such  station.^* 
But  the  fact  that  a  train  arriving  at  a  station  is  a  special  train, 
or  that  it  arrives  at  an  unusual  hour,  will  be  no  excuse  to  the 
carrier  for  its  failure  to  have  the  platform  properly  lighted.^  ^ 
Where  the  plaintiff  was  put  down  by  the  road  on  the  side  of 
the  train  opposite  the  station,  and  in  attempting  to  pass 
around  its  rear  so  as  to  reach  the  station  while  the  train  re- 
mained stationary,  in  the  dark  fell  over  some  hampers  which 
had  been  permitted  to  remain  near  the  platform,  and  was  in- 
jured, it  was  held,  in  an  action  by  him  against  the  company 

12.  Railway  Co.  v.  Battle,  69  As  to  the  admissibility  of  testi- 
Ark.  .369,  63  S.  W.  Rep.  805;  El-  mony  on  whether  or  not  the  sta- 
lls V.  Railway  Co.,  120  Wis.  645,  tion  was  well  lighted  on  evenings 
98  N.  W.  Rep.  942;  Abbott  v.  Rail-  before  and  after  the  accident,  see 

road   Co.,   Or.   ,    80   Pac.  Agulino  v.  Railroad  Co.,  21  R,   I. 

Rep.  1012,  1  L.  R.  A.   (N.  S.).851,  26.3,  43  Atl.  Rep.  63;  Railway  Co. 

citing  Hutch,  on  Carr.  v.   Rowell,   74  HI.   App.    191;    s.   c. 

A  railroad  company,  which  per-  92  111,  App.  103. 
mits  an  express  company  to  store  13.     Duell    v.   Railway    Co.,    115 
packages     in     its     baggage     room.  Wis.  516,  92  N.  W.  Rep.  269;  Rail- 
owes  no  duty  to  the  express  com-  road    Co.    v.    Ricketts,    18    Ky.    L. 
pany's    agent,    who    comes    to    the  Rep.  687,  37  S.  W.  Rep.  952. 
baggage  room  several  hours  before  14.     Railroad    Co.    v.    Marshall, 

an   express  train  is  due,   to   keep    Kan.  ,  81   Pac.  Rep.  169. 

its    depot    and    station    premises  15.     Gerhart  ;;.  Railroad  Co.,  110 

properly  lighted.     Railroad  Co.   v.  Mo.  App.  105,  84  S.  W.  Rep.   100. 
Harbison.   98    Tex.    490,    85    S.   W. 
Rep.   Ii;i8. 

67 
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for  not  sufficiently  lighting  its  station,  and  for  not  providing 
proper  and  sufficient  accommodations  for  its  passengers  to  de- 
part safely  from  the  station  after  their  arrival,  that  he  could 
recover  for  the  injury-^*^  And  where  a  person  wdio  intended 
to  go  on  its  cars  as  a  passenger,  arriving  at  the  station  when  it 
was  dark,  and  just  as  the  train  was  about  to  start,  while  run- 
ning along  the  line  of  the  road  to  reach  the  train  in  time, 
stumbled  over  a  switch  handle  and  sustained  an  injury  there- 
by, and  sued  the  company  for  not  properly  lighting  its  station, 
and  for  otherwise  negligently  managing  it,  the  jury  having 
found  that  there  was  negligence  on  the  part  of  the  company, 
and  having  given  damages  to  the  plaintiff,  the  court  refused 
to  disturb  the  verdict.^  ^  And  in  a  great  variety  of  other  cases 
it  has  been  held  that  the  company  is  liable  for  an  injury  occa- 
sioned by  its  failure  to  properly  light  its  station  and  its  ap- 
proaches and  the  surrounding  premises.^^ 


16.  Nicholson  v.  The  Railway- 
Co.,  3  H.  &  C.  534. 

17.  Martin  v.  The  Railway,  16 
Com.  B.  179. 

18.  Moses  V.  Railroad  Co.,  39 
La.  Ann.  649;  Stewart  v.  Rail- 
road Co.,  53  Tex.  289;  Forsyth  v. 
Railroad  Co.,  103  Mass.  510;  Beard 
V.  Railroad  Co.,  48  Vt.  101;  Ala- 
bama, etc.  R.  Co.  V.  Arnold,  50 
Ala.  600;  Buenemann  v.  Railway 
Co.,  33  Minn.  390;  Quaife  v.  Rail- 
way Co.,  48  Wis.  513;  Gaynor  v. 
Railway  Co.,  100  Mass,  208;  For- 
dyce  V.  Merrill,  49  Ark.  277;  Pen- 
iston  V.  Railway  Co.,  34  La.  Ann. 
777;  Texas,  etc.  R'y  Co.  i\  Brown, 
78  Tex.  397,  14  S.  W.  Rep.  1034; 
Alexandria,  etc.  R.  Co.  v.  Hern- 
don,  87  Va.  193,  12  S.  E.  Rep.  289; 
Railway  Co.  v.  Wood,  104  Fed.  663 
44  C.  C.  A.  118;  Chadbourne  v. 
Railroad  Co.,  104  111.  App.  333; 
Railway  Co.  v.  Treadway,  143  Ind. 
689,  40  N.  E.  Rep.  807;  Glenn  v. 
Railroad  Co.,  Ind.  App.  , 


73  N.  E.  Rep.  861;  s.  c.  75  N.  E. 
Rep.  282;  Sargent  v.  Railway  Co., 
114  Mo.  348,  21  S.  W.  Rep.  823, 
19  L.  R.  A.  460,  citing  Hutch,  on 
Carr.;  Waller  v.  Railway  Co.,  59 
Mo.  App.  410;  Green  v.  Railroad 
Co.,  53  N.  Y.  Supp.  500,  31  App. 
Div.  412;  Fox  v.  Mayor,  etc.  of 
City  of  New  York,  39  N.  Y.  Supp. 
309,  5  App.  Div.  349. 

In  Missouri  Pac.  R'y  Co.  v. 
Neiswanger,  41  Kan.  621,  21  Pac. 
Rep.  582,  plaintiff,  a  woman,  had 
gone  to  defendant's  station  before 
dark  to  take  a  train,  and,  having 
purchased  her  ticket,  awaited  the 
train  in  the  waiting-room.  The 
train  was  long  delayed,  and  about 
eleven  o'clock  in  the  night-time, 
plaintiff  being  urged  by  a  call  of 
nature  sought  a  place  to  retire. 
As  there  were  no  closets  or  other 
like  accommodations,  and  as  there 
was  no  ticket  or  other  agent  pres- 
ent to  direct  her,  she  went  out  of 
the    station    accompanied   by   two 
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But  where  a  person  going  to  take  a  train  arrives  at  the  sta- 
tion after  the  last  train  has  gone  and  remains  thereafter  for 
his  o-vvn  convenience,  during  which  time  the  station  master 
puts  out  the  lights  as  the  usual  closing  hour  has  arrived,  such 
person  is  thereafter  merely  a  licensee  and  not  a  passenger, 


lady  friends.  The  platform  was 
not  lighted  and  was  raised  about 
three  feet  from  the  ground,  and 
had  no  railing  or  other  guard. 
There  was  just  sufficient  natural 
light  to  enable  the  plaintiff  to 
distinguish  the  platform  from  the 
ground,  but  not  enough  to  enable 
her  to  see  that  they  were  not  on 
the  same  level.  She  fell  off  the 
platform  and  was  injured.  The 
railroad  company  was  held  liable, 
being  negligent  in  not  providing 
suitable  accommodations,  in  not 
guarding  its  platform,  and  in  not 
lighting  it  so  that  passengers 
could  see  the  danger.  Compare  this 
case  with  McKone  v.  Railroad  Co., 
51  Mich.  601,  where  a  man,  who 
had  come  to  the  depot  to  meet  his 
wife  who  was  expected  on  the 
train,  was  injured  under  like  cir- 
cumstances and  for  which  the 
company  was  held  liable.  In 
Moses  V.  Railroad  Co.,  39  La.  Ann. 
649,  the  company  left  its  sleep- 
ing-car standing  outside  the  yard 
at  a  point  reached  by  a  sidewalk 
and  usually  lighted  only  by  a  city 
light.  The  company  left  some  of 
its  cars  standing  in  such  a  posi- 
tion that  they  cut  off  this  light 
from  the  walk.  A  passenger  in 
seeking  the  car  along  the  walk, 
no  agent  of  the  company  being 
provided  to  show  the  way,  fell  off 
the  walk  and  was  injured.  The 
company  was  held  liable.  Com- 
pare also  with  Reed  r.  Railroad 
Co.,   84   Va,    231,   where   the   com- 


pany was  held  not  liable.  See, 
also,  Wallace  v.  Railroad  Co.,  8 
Houst.   529,    18   Atl.  Rep.   818. 

In  Railway  Co.  v.  Turner,  85 
Fed.  3G9,  29  C.  C.  A.  196,  the  facts 
were  very  similar  to  those  in  Rail- 
way Co.  V.  Neiswanger,  the  es- 
sential difference  being  that  the 
passenger  went  to  the  edge  of  the 
platform  for  the  purpose  of  sitting 
upon  it.  The  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  in 
reversing  the  judgment  of  the 
trial  court,  said:  "No  parallel  to 
this  action  is  found  in  any  rec- 
ognized authorities.  The  case  of 
Railway  Co.  v.  Neiswanger  (Kan. 
Sup.)  21  Pac.  582,  principally  re- 
lied upon  by  the  court  below,  is 
not  entirely  this  case,  in  that  the 
plaintiff  there  did  not  purposely 
undertake  to  sit  down  on  the 
edge  of  the  platform,  knowing 
that  it  was  not  protected,  but  un- 
dertook, under  imperative  neces- 
sity, to  pass  from  the  platform  to 
seek  permissible  concealment  un- 
der circumstances  that  did  not  ad- 
mit of  deliberate  movement.  The 
exoneration  from  contributory 
negligence  in  that  case  was  ex- 
treme, and  ought  not  to  be  ex- 
tended, lest  its  application  should 
lead  to  a  practical  establishment 
of  the  doctrine  that  a  railroad 
company  is  to  be  treated  as  an 
absolute  insurer  of  the  safety  of 
passengers  waiting  about  its  plat- 
form, however  eccentric  and 
thoughtless      in      their      strolling 
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and  he  cannot  recover  for  injuries  sustained  in  leaving  the  sta- 
tion caused  by  the  extinguishment  of  the  lights.^^  So  the  com- 
pany is  not  liable  where  a  person  waiting  at  its  depot  recklessly 
walks  off  in  the  darkness  caused  by  the  temporary  removal  of 
the  lightj^o  nor  where  it  has  furnished  all  the  light  which  ex- 
perience had  shown  to  be  necessary,  though  a  passenger  was, 
nevertheless,  injured.^i  And  the  failure  of  the  railroad  com- 
pany to  light  its  station  cannot  be  held  to  be  the  proximate 
cause  of  an  assault  on  a  female  passenger  by  a  third  person 
who  enters  the  station  while  the  passenger  is  seated  there 
alone,  and  the  company  is  consequently  not  liable  for  such 
injury.22 

Sec.  937.  Same  subject — Duty  in  respect  to  providing 
means  for  getting  to  or  from  stations  and  trains. — It  is  also 
the  duty  of  passenger  carriers  by  railroad  to  provide  reason- 
ably safe  means  of  getting  to  or  from  their  stations  and 
trains.23    Thus,  if  a  railroad  company  erects  a  bridge  for  more 


movements.  We  prefer  the  bet- 
ter sustained  rule  recognized  in 
Forsyth  v.  Railroad  Co.,  103  Mass. 
570;  Reed  v.  Railroad  Co.,  84  Va. 
231,  4  S.  E.  587;  Bennett  v.  Rail- 
way Co.,  57  Conn.  422,  18  Atl.  668; 
Railway  Co.  v.  Hodges,  (Tex.  Civ. 
App.)  24  S.  W.  563;  Chewning  v. 
Railway  Co.,  (Ala.)  14  South  204. 
These  cases  support  the  rule  that, 
although  a  railway  company  may 
be  guilty  of  some  negligence  in 
not  providing  sufficient  lights  or 
railings  about  its  platform,  yet 
when  these  deficiencies  are  known, 
or  are  obvious  to  the  passenger, 
and  notwithstanding  he  sees  fit 
volvmtarily,  without  invitation 
from  the  company,  and  for  his  mere 
convenience  to  undertake  to  pass 
over  the  edge  of  the  platform, 
without  knowledge  of  its  eleva- 
tion, the  law  will  not  excuse  his 
negligence  in  taking  no  other  pre- 


caution than  a  casual  look  when 
the  night  is  so  dark  as  to  deceive 
the  eye  in  appearances.  The  pas- 
senger ought  not  to  cast  the  con- 
sequences resulting  immediately 
from  his  own  reckless  impulse 
upon  the  railway  company  for 
not  fencing  or  patrolling  its  plat- 
form or  flooding  the  ground 
around    it   with    artificial    lights." 

19.  Heinlein  v.  Railroad  Co., 
147  Mass.  136;  Bradley  v.  Rail- 
way Co.,  107  Mich.  243,  65  N.  W. 
Rep.  102;  Railway  Co.  v.  Hodges, 
(Tex.  Civ.  App.)  24  S.  W.  Rep. 
563. 

20.  Reed  v.  Railroad  Co.,  84  Va. 
231,  4  S.  E.  Rep.  587. 

21.  Lafflin  v.  Railroad  Co.,  106 
N.   Y.    136. 

22.  Prokop  V.  Railway  Co., 
(Tex.  Civ.  App.)  79  S.  W.  Rep. 
101. 

23.  Collins   v.   Railway   Co.,  80 
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convenient  access  to  its  station,  and  the  bridge  falls/-^  or  if 
it  fails  to  plank  it  or  place  proper  guard  rails  around  it,  or  to 
keep  it  in  suitable  repair,^-''  and  injury  results  to  a  passenger 
or  to  a  person  intending  to  become  such,  it  will  be  liable  in 
damages.  And  where  a  train  was  reached  by  a  narrow  pas- 
sage way  of  boards,  such  boards  being  only  three  or  four 
inches  in  width,  and  the  plaintiff  was  suddenly  pushed  from 
the  passage  way  by  a  third  person  and  severely  injured,  the 
railroad  company  was  held  guilty  of  negligence  in  failing  to 
maintain  a  safe  and  adequate  passage  way  for  its  passen- 
gers.26  A  railroad  company,  however,  is  only  bound  to  fur- 
nish one  safe  exit  from  its  trains,  provided  such  exit  is  suffi- 
cient for  the  number  of  passengers  which  it  carries.  But  in 
the  absence  of  knowledge  that  only  one  route  has  been  pro- 
vided by  the  company  for  leaving  its  trains,  and  in  the  ab- 
sence of  any  direction  or  notice  from  the  company  to  use  a 
particular  route,  the  passenger  is  at  liberty  to  make  use  of 
any  route  which  appears  to  him,  while  acting  as  a  reasonably 
prudent  person,  to  be  designed  for  use  by  foot  passengers; 
and,  as  to  him,  the  company  is  bound  to  see  that  all  such 
routes  are  reasonably  safe  and  sufficient.  Whether  the  pas- 
senger was  justified  in  selecting  a  particular  route,  and  wheth- 
er, in  attempting  to  pass  over  it  in  the  condition  it  appeared 
to  him  to  be  in,  he  was  in  the  exercise  of  reasonable  care,  and 
whether  the  route  itself  Avas  reasonably  safe  and  sufficient, 
are  usually  questions  of  fact  for  the  jury. 2^     So  if  passen- 

Mich.   390;   Cross  v.  Railway  Co.,  24.     Longmore   v.   The  Railway. 

6'j  Mich.  363;   Wallace  v.  Railroad  I'J  Com.  B.   (N.  S.)   183, 

Co.,    (Del.)    8   Houst.   529,   18   Atl.  25.     Railroad    Co.    v.    Foley,    53 

Rep.  818;  Hoffman  v.  Railroad  Co.,  Fed.  459,  3  C.  C.  A.  589,  10  U.  S. 

75   N.    Y.    605;     Burgess     v.     The  App.  537;  Watson  v.  Oxanna  Land 

Railway    Co.,   6    Com.    B.    (N.    S.)  Co.,   92   Ala.    320,   8   So.   Rep   770; 

923;    Railway    Co.    v.    Evans,    52  Gilmore  v.   Railroad   Co.,   154   Pa. 

Neb.     50,     71     N.    W.     Rep.     1062;  St.   375,   25   Atl.  Rep.   774. 

Flanagan  v.  Railroad  Co.,  181  Pa.  26.    Redner  v.  Railway   Co.,   73 

SI.    237,    37   Atl.    Rep.    341;    How-  Hun,  562,  26  N.  Y.  Supp.  1050. 

land  V.  Railroad  Co.,  26  R.  I.   13S,  27.     Cazneau     r.    Railroad     Co.. 

58  Atl.  683;  Sullivan  v.  Canal  Co.,  161  Mass.  355,  37  N.  E.  Rep.  311. 
72  Vt.  353,  47  Atl.  1084. 
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gers  habitually,  naturally,  and  with  the  acquiescence  of  the 
carrier,  adopt  a  certain  route,  especially  a  route  pointed  out 
by  the  customs  and  methods  of  the  carrier,  it  is  the  duty  of 
the  latter  to  take  reasonable  precautions  to  so  guard  and 
maintain  it  that  passengers  will  not  thereby  suffer  injury.-^ 
It  is  immaterial  in  this  respect  whether  the  carrier  furnished 
the  route,  or  provided  or  constructed  the  means  of  passage  or 
not.  If,  with  full  knowledge  of  the  facts,  it  permits  an  un- 
safe and  dangerous  means  to  be  provided  and  used,  it  is  as 
much  liable  for  an  injury  arising  therefrom  as  though  it  had 
itself  set  up  and  maintained  the  dangerous  way.^^ 

But  where  the  railroad  company  has  provided  all  necessary 
stational  facilities  for  enabling  its  passengers  to  enter  or  de- 
part from  its  stations  and  trains,  and  such  facilities  are  rea- 
sonably safe  and  convenient,  it  will,  in  respect  to  such  facili- 
ties, have  performed  its  full  duty,  and  it  cannot  be  bound  to 
suppose  that  a  passenger  who  does  not  know  the  way  will 
neglect  to  avail  himself  of  the  means  open  to  his  sight^*'  and  go 

28.  Texas,  etc.  R'y  Co.  v.  Orr,  to  gather  on  such  pathway,  the 
46  Ark.  182.  ice    having    formed    from    waste 

29.  Collins  v.  Railway  Co.,  80  water  from  a  nearby  pump.  A 
Mich.  390;  Cross  t\  Railway  Co.,  slight  snow  concealed  the  mound 
69  Mich.  363;  Beard  v.  Railroad  of  ice  from  the  passenger's  view. 
Co.,  48  Vt.  101;  Delaware,  etc.  R.  It  was  shown  that  the  company 
Co.  V.  Trautwein,  52  N.  J.  L.  169,  had  knowledge  that  this  means  of 
19  Atl.  Rep.  178;  Keefe  v.  Rail-  egress  from  its  station  was  used 
road  Co.,  142  Mass.  251;  Skottowe  by  passengers.  It  was  held  that 
11.  Railway  Co.,  22  Ore.  430,  30  the  company  was  liable  for  the 
Pac.  Rep.  222,  16  L.  R.  A.  593,  injury  even  though  it  had  pro- 
citing  Hutch  on  Carr.;  Schles-  vided  another  and  safe  way  for 
singer  v.  Manhattan  R'y  Co.,  98  the  use  of  its  passengers.  Lemon 
N  Y.  Supp.  840.  (In  this  case  the  v.  Railway  Co.,  136  Mich.  647,  100 
approaches    were    owned    by    the  N.  W.  Rep.  22. 

city.)  30.     When    a    carrier    has    pro- 

A    passenger    was    going    along  vided  a  safe  and  commodious  exit 

a     pathway     ordinarily     used     by  from    its   train,   a    passenger   who 

passengers  in  getting  to  and  from  leaves  a  train  and  proceeds  along 

the     carrier's     passenger     station,  the  track,  instead   of  to   the  safe 

and   while   so   doing,    slipped   and  exit     provided,     becomes     a    tres- 

fell    on    an    accumulation    of    ice  passer  to  whom  the  railroad  com- 

which  the  company  had  permitted  pany    is    only    liable    for    willful 
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off  in  the  darkness  somewhere  else,^^  or  climb  over  a  locked 
gate  and  go  in  another  direction  than  the  one  intended  for 
passengers  to  follow.32 

All  the  courts  agree  that  a  railroad  company  is  bound  to 
exercise  reasonable  care  in  keeping  the  stairways  in  its  sta- 
tions in  safe  and  suitable  condition,  but  they  seem  to  differ 
in  their  views  as  to  what  will  constitute  such  reasonable  care. 
The  rule  in  Illinois  in  this  respect  seems  to  be  much  more 
strict  than  that  in  New  York.^^ 

So  the  sidewalk  adjoining  the  depot  over  which  passengers 
are  invited  to  pass  to  reach  or  depart  from  the  waiting  room 
must  be  maintained  in  a  reasonably  safe  condition,  and  this 


or  wanton  injury.  Railroad  Co.  v. 
Oberlioefer,  76   III.  App.   672. 

So  when  a  passenger  leaves  a 
train  voluntarily  for  the  sole  pur- 
pose of  continuing  his  journey  on 
foot,  the  railroad  company  is  un- 
der no  obligation  to  furnish  him 
a  safe  path  for  his  further  prog- 
ress. Buckley  v.  Railroad  Co.,  161 
Mass.   26,   36  N.  E.   Rep.   583. 

So  where  a  passenger  has  a 
safe  route  to  the  eating  house 
open  to  him  and  chooses  a  path 
by  which  he  may  be  injured  by 
trucks  being  unloaded  from  the 
baggage  cars,  the  company  is  not 
liable.  Duvernet  v.  Railroad  Co., 
49  La.  Ann.  484,  21  So.  Rep.  644. 

31.  Sturgis  V.  Railway  Co.,  72 
Mich.  619.  See,  also,  Bennett  v. 
Railroad  Co.,  57  Conn.  422;  Par- 
sons V.  Railroad  Co.,  85  Hun,  23, 
32    N.   Y.    Supp.   598. 

32.  Railroad  Co.  v.  Harrison 
100   111.   App.   211. 

33.  In  Railroad  Co.  v.  Keegan, 
210  111,  150,  71  N.  E.  Rep.  321, 
affirming  112  111.  App.  28,  the 
stairs  of  the  station  were  icy  and 
the  plaintiff  (appellee)  fell  to  the 
bottom.       The     court     said:      "A 


number  of  other  witnesses  who 
arrived  at  the  station  about  the 
time  the  appellee  fell,  or  were 
called  there  to  assist  in  remov- 
ing her  to  her  home,  testified  that 
the  steps  were  covered  with  slush, 
snow  and  ice,  and  were  very  slip- 
pery. They  concurred  in  saying 
a  coating  of  slush,  snow  and  ice 
covered  the  step  from  li^  to  3 
inches  thick.  The  appellant  did 
not  attempt  to  contest  their 
statements,  but  sought  to  excuse 
itself  on  the  ground  that  it  had 
two  or  three  men  present  whose 
duty  it  was  to  keep  its  platforms 
and  said  stairway  free  from 
slush,  snow  and  ice.  The  stair- 
way in  question  was  the  only 
means  of  egress  and  ingress  to 
and  from  the  station  of  appellant, 
and  was  used  exclusively  by  its 
patrons.  It  was  the  duty  of  the 
appellant  to  use  reasonable  care 
to  keep  said  stairway  in  a  rea- 
sonably safe  condition,  and,  in 
view  of  the  evidence  heretofore 
referred  to,  the  questions  whether 
it  used  such  reasonable  care,  and 
what  was  the  condition  of  the 
steps   at  the  time  of  the   injury, 
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duty  as  to  their  maintenance  rests  upon  the  railroad  com- 
pany.3-* 

If  the  car  in  which  a  passenger  is  seated  does  not  reach  the 
platform,^^  and  he  is  invited  by  some  one  in  authority  to 
alight,^^  the  company  will  be  liable  for  injuries  sustained  by 
him  which  are  caused  by  its  failure  to  provide  a  way  which  is 
reasonably  safe  for  him  to  reach  the  platform.  So  where  in 
consequence  of  there  being  a  train  ahead,  the  one  in  which 
the  plaintiff  was  could  not  be  brought  up  to  the  platform,  and 
she  was  requested  by  a  servant  of  the  company  to  alight  where 
she  was,  the  distance  from  the  floor  of  the  carriage  to  the 


were  questions  of  fact  for  the 
jury.  The  fact  that  the  appel- 
lant had  men  present,  whose  duty 
it  was  to  remove  the  slush,  snow 
and  ice  from  the  steps,  would  not 
excuse  it  for  a  failure  to  keep 
the  stairway  in  a  reasonably  safe 
condition  for  use  by  persons  seek- 
ing to  take  passage  upon  its 
trains,  if  such  employes  failed 
and  neglected  to  use  due  dili- 
gence to  remove  the  slush,  snow 
and  ice  deposited  upon  said  steps. 
The  trial  court  did  not  err  in 
declining  to  take  the  case  from 
the  jury,  but  properly  left  to  them 
the  question  whether  the  appel- 
lant used  proper  diligence  to  keep 
said  steps  in  a  reasonably  safe 
condition  under  the  circum- 
stances as  disclosed  by  the  evi- 
dence." 

In  Kelly  v.  Railroad  Co.,  112  N. 
Y.  443,  a  passenger  going  from 
an  elevated  railroad  train  about 
half  past  five  in  the  morning,  fell 
and  received  fatal  injuries  while 
going  down  the  steps  leading  from 
the  station  to  the  street.  A  sub- 
stantial hand-rail  was  provided 
for  the  steps  and  each  step  was 
covered   with   rubber.     The   steps 


were  covered  by  a  roof  project- 
ing about  a  foot  on  each  side  of 
the  steps,  but  the  sides  were  open 
above  the  hand-rail.  During  the 
night  there  had  been  a  severe 
storm  of  sleet  and  snow  which 
continued  till  about  four  o'clock 
that  morning,  and  streets,  steps, 
sidewalks  and  all  exposed  places 
were  slippery.  No  ashes  or  saw- 
dust had  been  sprinkled  on  the 
steps  nor  had  they  yet  been 
cleaned  off.  The  trial  court  held 
the  defendant  practically  to  the 
rrquirement  of  the  greatest  care 
and  skill  which  human  foresight 
could  think  of,  but  the  court  of 
appeal  disapproved  of  this,  evi- 
dently considering  that  there  was 
no  duty  on  the  part  of  a  railway 
company  to  keep  men  continu- 
ously at  work  removing  slush  and 
snow  during  the  progress  of  a 
storm. 

34.  O'Reilly  v.  Railroad  Co.,  44 
N.  Y.  Supp.  264,  15  App.  Div.  79; 
s.  c.  38  N.  Y.  Supp.  779,  4  App. 
Div.  139. 

35.  Railway  Co.  v.  Harris,  103 
Va.   635,   49   S.  E.  Rep.  997. 

36.  Railway  Co.  v.  Smith,  103 
Va.  326,  49  S.  E.  Rep.  487. 
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ground  being  about  three  feet,  and,  with  the  assistance  of  an- 
other person,  she  jumped  down  and  was  injured  by  the  con- 
cussion, the  jury  having  found  for  the  plaintiff,  their  verdict 
was  upheld  by  the  court  on  the  ground  that  the  company  had 
not  provided  a  place  and  means  of  descent  from  the  car  rea- 
sonably convenient.^'''  But  in  a  case  almost  exactly  the  same 
as  to  its  facts,  where  the  train  had  overshot  the  platform,  and 
the  passenger  undertook  to  descend  from  the  car  of  her  own 
accord,  and  without  any  invitation  or  suggestion  to  do  so 
from  any  servant  of  the  company,  and  was  injured  in  the  at- 
tempt, it  Avas  held  that  the  company  Avas  not  liable.^^  It  will 
be  negligence,  however,  for  the  railroad  company  to  permit  a 
freight  train  on  a  side  track  to  block  the  crossing  or  passage 
way  to  the  depot  at  a  time  when  a  passenger  train  is  taking 
on  or  discharging  passengers.^^ 

Sec.  938,  Same  subject — How  when  stational  facilities  are 
not  owned  by  the  railroad  company — Union  depots. — The  duty 
of  maintaining  reasonably  safe  and  sufficient  stational  facili- 
ties for  the  accommodation  of  its  patrons  devolves  primarily 
upon  the  railroad  company,  and  it  cannot  escape  liability  for 
injuries  resulting  from  its  failure  to  exercise  ordinary  care  in 
their  maintenance  by  showing  that  it  delegated  such  duty  to 
a  third  person,  or  that  the  stational  facilities  used  by  it  were 
owned  and  controlled  by  another. ^*^  Thus  where  a  railroad 
company  impliedly  invited  its  passengers  to  leave  its  grounds 
by  way  of  a  stile  over  a  barb  wire  fence,  and  a  passenger  was 
injured  through  a  defect  in  the  stile,  it  was  held  to  be  incum- 
bent on  the  railroad  company  to  show  that  it  had  exercised 
ordinary  care  in  maintaining  the  stile  in  a  condition  suitable 

37.  Floy  V.  Railway  Co.,  IS  C.  40.  Leveret  v.  Railway  Co., 
B.    (N.  S.)   225.  110  La.  399,  34  So.  Rep.  579;   Pen- 

38.  Siner  v.  The  Railway  Co.,  field  t\  Railway  Co.,  50  N.  Y. 
L.  R.  3  Exch.  150,  L.  R.  4  Exch.  Supp.  79,  26  App.  Div.  413;  Owen 
117.  V.   Railway  Co.,   69   Pac.  Rep.   757, 

39.  Railroad   Co.    v.    Keller,    20  29   Wash.    207;    Houston,   etc.  R'y 

Ky.   L.   Rep.   957,   47    S.   W.   Rep.  Co.    v.    McCarty,    Tex.    Civ. 

1072;    Mayne   v.   Railway    Co.,    12  App.  ,  89  S.  W.  Rep.   803. 

Okl.  10,  69  Pac.  Rep.  933. 
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for  its  intended  purpose,  and  that  the  fact  that  it  was  owned 
by  another  and  was  located  on  property  upon  which  the  com- 
pany was  not  entitled  to  go  to  make  repairs  would  be  no  ex- 
cuse to  it  for  permitting  the  stile  to  become  unsafe  for  use  by 
its  passengers.^i  So  the  fact  that  a  depot  which  is  used  by  a 
railroad  company  is  owned  by,  and  is  under  the  control  of  a 
union  depot  company  cannot  relieve  the  railroad  company 
from  liability  for  injuries  to  its  passengers  caused  by  the  un- 
safe condition  of  the  depot  or  platform  provided  by  the  depot 
company  unless,  indeed,  the  duty  to  use  a  union  depot,  con- 
trolled by  a  separate  corporation,  is  made  obligatory  by  stat- 
ute.^2  ^j2(j  where  two  intersecting  railroad  companies  make 
use  of  a  common  depot  or  platform,  each  company  will  owe  to 
its  passengers  the  duty  of  exercising  ordinary  care  in  main- 
taining the  depot  and  platform  in  a  reasonably  safe  condi- 
tion.'*3  If  a  depot  and  platform,  owned  by  one  railroad  com- 
pany, are  made  use  of  by  another  company  for  the  purpose  of 
receiving  and  discharging  its  passengers,  the  former  company 
must  exercise  ordinary  diligence  in  maintaining  the  depot  and 
platform  in  a  reasonably  safe  and  suitable  condition,  not  only 
for  use  by  its  own,  but  the  passengers  of  the  latter  company.'*^ 
But  an  intersecting  railroad  company,  other  than  the  owner 
of  the  depot  premises,  which  runs  no  trains  during  the  night, 
cannot  be  held  liable  for  injuries  sustained  by  a  passenger  of 
another  railroad  company  caused  by  a  failure  to  properly  light 
the  depot  platform.*^ 

Sec.  939.  (§  520.)  Same  subject — Passenger  not  justified  in 
incurring  danger  to  avoid  inconvenience. — The  result  of  the 
cases  would  seem  to  be  that,  while  it  is  the  duty  of  such  car- 
riers to  provide    accommodations    reasonably    convenient  for 

41.  Cotant  V.  Railway  Co.,  125  180  Mass.  427,  62  N.  E.  Rep.  731. 
Iowa,  46,  99  N.  W.  Rep.  115,  69  44.  Railway  Co.  v.  Glenk,  9 
L.  R.  A.  982.  Tex.  Civ.  App.  599,  30  S.  W.  Rep. 

42.  Herrman    v.    Railway    Co.,  278. 

27  Wash.  472.  68  Pac.  Rep.  82,  45.  Railway  Co.  v.  Treadway, 
57  L.  R.  A.   390.  142  Ind.  475,  40  N.  E.  Rep.  807. 

43.  Frazier     v.     Railroad     Co., 

\ 
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passengers  awaiting  the  arrival  of  trains,  or  who  may  be  put 
off  at  their  stations,  the  primary  consideration  is  the  safety, 
and  not  the  comfort,  of  such  passengers;  and  to  say,  because 
the  carrier  has  not  provided  comfortable  accommodations,  that 
therefore  the  passenger  may  ignore  the  ordinary  dictates  of 
prudence  and  hold  it  responsible  for  the  consequences,  is  to 
say  that  when  the  choice  is  between  danger  and  discomfort 
the  party  may  choose  the  dangerous  course  and  hold  the  car- 
rier responsible,  a  position  which  neither  reason  nor  law  will 
support.  There  could  be  no  plausible  ground  upon  which  he 
could  be  held  liable  under  such  circumstances,  unless  "the  in- 
convenience is  so  great  that  it  is  reasonable  to  get  rid  of  it  by 
an  act  not  obviously  dangerous  and  executed  without  careless- 
ness.^^ 


46.  Per  Brett,  J.,  in  Adams  r. 
The  Railway  Co.,  L.  R.  4  C.  P. 
739. 

In  tiiis  case  ttie  door  of  tlie 
carriage  ia  which  the  plaintiff 
was  being  carried  flew  open  sev- 
eral times.  There  was  room  in 
the  carriage  for  the  plaintiff  to  sit 
away  from  the  door,  and  the  train 
would  have  stopped  at  the  alight- 
ing station  in  three  minutes. 
The  door  having  opened  a  fourth 
time,  the  plaintiff  endeavored  to 
shut  it,  and  in  doing  so  used 
both  hands,  and,  not  holding  on 
with  either,  fell  out  and  was 
hurt. 

Smith,  J.:  .  .  .  "He  was  ob- 
viously doing  that  which  was 
dangerous,  it  was  said,  and  the 
ground  upon  which  the  plaintiff 
puts  his  case  is  that  it  was  nec- 
essary to  do  so  to  obviate  the  re- 
sults of  the  defendants'  neg- 
ligence. I  quite  agree  that  if  the 
negligence  of  a  railway  company 
puts  a  passenger  in  a  situation  of 
alternative  danger,  that  is  to  say, 
if    he    will    be    in    danger    by    re- 


maining still  and  in  danger  if  he 
attempts  to  escape,  then  if  he  at- 
tempts to  escape,  any  injury  that 
he  may  sustain  in  so  doing  is  a 
consequence  of  the  company's 
negligence;  but  if  he  is  only  suf- 
fering some  inconvenience,  and 
to  avoid  that  he  voluntarily  runs 
into  danger  and  injury  ensues, 
that  cannot  be  said  to  be  the  re- 
sult of  the  company's  negligence. 
It  is  hardly  necessary  to  say  that 
though  I  use  the  words  'danger' 
and  'inconvenience,'  yet  if  the  in- 
convenience is  very  great  and  the 
danger  run  in  avoiding  it  very 
slight,  it  may  not  be  unreasonable 
to  incur  that  danger.  Here,  how- 
ever, I  see  no  proof  tLat  the 
plaintiff  was  suffering  any  in- 
convenience; certainly  none  com- 
parable to  tl\e  danger  he  ran  in 
endeavoring  to  close  the  door  in 
the  way   he  did." 

Brett,  J.:  .  .  .  "I  think  the 
jury  were  justified  in  finding  that 
the  defendants  were  negligent; 
but  the  immediate  result  of  their 
negligence    was    not   any    peril   to 
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Sec.  940.  (§  521.)  Same  subject — Not  liable  for  not  g-uard- 
ing  against  accidents  not  reasonably  to  be  anticipated. — Wliile 
requiring  of  carriers  of  passengers  by  railroad  such  stational 
arrangements  as  are  intended  to  secure  the  safety  of  the  pas- 
senger, the  law  will,  in  this  respect,  demand  nothing  unrea- 
sonable. Thus,  where  brass  nosings  upon  the  steps  which  led 
to  the  platform  had  been  worn  very  smooth  by  constant  use  for 
a  long  time,  in  consequence  of  which  the  plaintiff  slipped  and 
fell,  it  was  held  that  he  could  not  recover,  although  it  was 
shown  to  be  the  opinion  of  those  experienced  in  such  matters, 
that  if  the  nosings  had  been  made  of  lead  instead  of  brass,  the 
accident  would  not  probably  have  occurred;  nor  was  it  negli- 
gence not  to  provide  the  stairway  with  hand-railings  when  it 
was  protected  by  walls  on  both  sides.^'^  So  where  the  foot  of 
a  weighing  machine,  used  for  weighing  baggage,  projected 
some  six  inches  above  the  floor  of  the  platform,  but  had  been 
so  used  for  a  long  time  without  occasioning  an  accident,  it  was 
held  that  the  company  could  not  be  held  liable  for  negligence 
at  the  suit  of  a  passenger  who  had  stumbled  over  it  and  hurt 
himself,  there  having  been  no  reasonable  ground  for  antici- 
pating such  an   accident    under    the    circumstances.'*^     And 

the  plaintiff,  but  only  considerable  obvious    danger   and   that   the  act 

inconvenience.      It    has    been    ar-  was    not    carelessly    done;    but    I 

gued    that    no    amount    of    incon-  think   the   inconvenience  was   not 

venience,    if    there    be    no    actual  so  great  as  to  make  it  reasonable 

peril,    will    justify    a    person    in-  for  the  plaintiff  to  get  rid  of  it  in 

curring  danger   in  an   attempt  to  this  way." 

get  rid  of  it.  I  confess  I  am  not  47.  Grafter  v.  The  Railway  Co., 
prepared  to  go  that  length.  I  L.  R.  1  C.  P.  300. 
think  if  the  inconvenience  is  so  48.  Cornman  v.  The  Railway 
great  that  it  is  reasonable  to  get  Co.,  4  H.  &  N.  781.  And  see  fur- 
rid  of  it  by  an  act  not  obviously  ther  upon  this  subject.  Beard  v. 
dangerous,  and  executed  without  The  Railroad,  48  Vt.  101;  Hul- 
carelessness,  the  person  causing  bert  v.  The  Railroad,  40  N.  Y. 
the  inconvenience  by  his  negli-  145;  Patten  v.  The  Railroad,  32 
gence  would  be  liable  for  any  in-  Wis.  524,  36  Wis.  413;  Gaynor 
jury  that  might  result  from  an  r.  The  Railroad,  100  Mass.  208; 
attempt  to  avoid  such  inconve-  Forsyth  v.  The  Railroad,  103  id. 
nience.  I  think  here  the  jury  510;  Smith  v.  The  Railway,  L.  R. 
might  well  find  that  there  was  no  2  C.  P.  4;   Byrne  r.   Boadle,  3  H. 
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where  a  runaway  horse  broke  through  the  gate,  passed  be- 
tween a  locomotive  and  a  telegraph  pole  and  went  up  on  the 
platform  and  injured  a  passenger  standing  there,  it  was  held 
that  there  was  no  evidence  of  negligence  on  the  part  of  the 
railroad  company. ^^ 

Sec.  941.  Same  subject — The  degree  of  care  required. — The 
degree  of  care  required  of  carriers  of  passengers  by  railroad 
in  respect  of  their  stational  arrangements  is,  as  has  been  seen, 
not  so  great  as  in  respect  of  their  tracks  and  running  machin- 
ery. The  law  requires  in  the  latter  case  the  utmost  care  which 
human  foresight  can  suggest,  but  for  the  approaches  to  the 
cars,  such  as  platforms,  halls,  stairways  and  the  like,  a  less 
degree  of  care  is  required,  and  for  tlie  reason  that  the  conse- 
quences of  a  neglect  of  the  highest  skill  and  care  which  human 
foresight  can  attain  to  are  naturally  of  a  much  less  serious 
nature.    The  rule  in  such  cases  is  that  the  carrier  is  bound  sim- 


&  C.  722;  Scott  v.  London  Dock 
Co.,  3  id.  596;  Hammack  i\  White, 
11  Com.  B.  (N.  S.)  588;  Welfare 
r.  The  Railway,  L.  R.  4  Q.  B.  693; 
Petty  V.  The  Railway,  L.  R.  5  C. 
P.  461;  Phillips  v.  The  Railroad, 
57  Barb,  644;  Murch  v.  The  Rail- 
road, 29  N.  H.  9;  Warren  v.  The 
Railroad,  8  Allen,  227;  Chicago, 
etc.  R.  R.  V.  Dewey,  26  111.  255; 
Penn.  etc.  R.  R.  v.  Zebe,  33  Penn. 
St,  318. 

In  Kirby  v.  Canal  Co,,  46  N.  Y. 
Supp.  777,  20  App.  Div.  473,  the 
depot  of  the  railroad  company  had 
been  destroyed  by  fire.  It  sought 
a  temporary  place  for  the  sale 
of  its  tickets  and  the  reception  of 
those  proposing  to  become  pas- 
sengers upon  its  trains.  The  place 
it  secured  was  in  an  hotel  occu- 
pied by  the  family  of  the  pro- 
prietor and  by  guests  and  travel- 
ers. When  it  went  there,  there 
was  no  question  but  what  it  was 


a  reasonably  safe  and  proper 
place.  During  its  occupancy,  the 
landlord  placed  in  the  hotel  a 
heating  apparatus,  a  system  in 
common  use,  and  which  the  tes- 
timony showed  to  have  been  a 
reasonably  safe  one  from  which 
no  danger  was  to  be  apprehended 
if  it  was  properly  operated  and 
controlled.  The  apparatus  ex- 
ploded and  a  passenger  in  the 
waiting  room  was  injured.  The 
court  held  that  the  danger  was 
neither  known  nor  reasonably  to 
be  apprehended  by  the  railroad 
company;  that  it  had  no  right 
to  undertake  the  operation  of  the 
heating  apparatus  itself  and  that 
it  was  not  incumbent  upon  it  to 
keep  constant  watch  and  guard 
over  the  valve  of  the  heating  ap- 
paratus. 

49.     Brooks  v.  Railroad  Co.,  168 
Mass.   164,  46  N.  E.  Rep.  566. 
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ply  to  exercise  only  ordinary  care  in  view  of  the  dangers  to 
be  apprehended.^^ 

Sec.  942.  Duty  of  carriers  by  water  in  respect  to  wharves, 
approaches  and  stational  facilities. — Carriers  by  water  are  not 
exonerated  by  the  peculiar  and  sometimes  perilous  nature  of 
their  calling  from  providing  reasonably  safe  and  sufficient 
facilities  for  embarking  and  discharging  their  passengers.  This 
duty  extends  not  only  to  providing  reasonably  safe  and  suit- 
able docks  and  approaches,  but  also  to  the  exercise  of  due  care 
in  mooring  their  vessels  to  or  in  taking  them  from  the  docks. 
Thus  it  is  negligence  on  the  part  of  a  carrier  by  water  to  so 
moor  a  boat,  when  there  is  no  real  necessity  therefor,  that 
there  is  a  space  in  which  it  plays  to  and  fro,  or  in  which  it 


50.  Railway  Co.  v.  Barnett,  65 
Ark.  255,  45  S.  W.  Rep.  550,  cit- 
ing Hutch,  on  Carr.;  Falls  v. 
Railroad  Co.,  97  Cal.  114,  31  Pac. 
Rep.  901;  Railway  Co.  v.  Reeves, 
116  Ga.  743,  42  S.  E.  Rep.  1015; 
Brown  v.  Railway  Co.,  119  Ga.  88, 
46  S.  E.  Rep.  71;  Railway  Co.  v. 
Brown,  120  Ga.  380,  47  S.  E.  Rep. 
942;  Railway  Co.  v.  Stewart,  77 
111.  App.  66,  citing  Hutch,  on 
Carr.;  Hiatt  v.  Railway  Co.,  96 
Iowa,  169,  64  N.  W.  Rep.  766; 
Railroad  Co.  v.  Reynolds,  24  Ky. 
L.   Rep.   1402,   71   S.  W.  Rep.  516; 

Maxfield     v.     Railroad     Co.,  

Me.  ,  60  Atl.  Rep.  710;  More- 
land  r.  Railroad  Co.,  141  Mass. 
31;    McCormick    v.    Railway    Co., 

Mich.  ,    104   N.   W.   Rep. 

390;  Gunderman  v.  Railway  Co., 
58  Mo.  App.  370,  citing  Hutch,  on 
Carr.;  Robertson  v.  Railroad  Co., 
152  Mo.  382,  53  S.  W.  Rep.  1082; 
Dotson  V.  Railroad  Co.,  68  N.  J. 
Law  679,  54  Atl.  Rep.  827;  Falk 
V.  Railroad  Co.,  56  N.  J.  Law  380, 
29  Atl.  Rep.  157;  Kelly  v.  Rail- 
road  Co.,    112    N.    Y.    443;    Lafflin 


V.  Railroad  Co.,  106  N.  Y.  136; 
Mayne  v.  Railway  Co.,  12  Okl. 
10,  69  Pac.  Rep.  933;  Johns  v. 
Railroad  Co.,  39  S.  C.  162,  17  S. 
E  Rep.  698,  20  L.  R.  A.  520,  39 
Am.  St.  Rep.  709;  Railway  Co.  v. 
Butcher,  83  Tex.  309,  18  S.  W. 
Rep.  583;  Herrman  v.  Railway 
Co.,  27  Wash.  472,  68  Pac.  Rep. 
82,  57  L.  R.  A.  390;  Duell  v.  Rail- 
way Co.,  115  Wis.  516,  92  N.  W. 
Rep.   269;    Crowe  v.  Railroad  Co., 

Mich.   ,106   N.   W.  Rep. 

395;    Pincus  v.  Railroad  Co.,  • 

N.    C.    ,    53    S.    E.    Rep.    297; 

Houston,  etc.  R'y.  Co.  v.  McCarty, 

Tex.    Civ.    App.    ,    89    S. 

W.   Rep.    805;    Pittsburg,   etc.  R'y 

Co.  V.  Harris, Ind.  App.  , 

77    N.    E.   Rep.    1051. 

In  Nebraska,  by  statute,  a  per- 
son who  is  upon  the  station 
grounds,  awaiting  the  departure 
of  his  train,  is  entitled  to  the 
same  degree  of  care  as  a  pas- 
senger lawfully  upon  rt;he  com- 
pany's    train.       Railroad     Co.,    v. 

Hagblad,   Neb.   ,    101   N. 

W.  Rep.  1033.     But  see  the  same 
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rises  and  falls  with  the  action  of  the  water.^  But  m  this  re- 
spect the  carrier  has  a  right  to  assume  that  passengers  will 
exercise  at  least  ordinary  care  for  their  own  safety.^ 

If  insufficient  light  be  provided,^  and  a  passenger  is  conse- 
quently injured,  or  if  he  sustains  injury  by  stepping  into  a 
hole  in  the  dock  or  wharf,^  the  carrier  must  respond  in  dam- 
ages as  in  the  case  of  railroad  carriers.  But  he  cannot  be  held 
responsible  for  injuries  received  from  obstructions  on  the 
wharf  or  vessel  which  were  in  plain  view  and  could  easily  have 
been  avoided  by  the  passenger.'^ 

So  the  carrier  by  water,  when  such  becomes  necessary,  is 


case  on  a  later  hearing,  Neb. 

,  106  N.  W.  Rep.  1041. 

1.  Mayor  of  St.  John  v.  Mc- 
Donald, (Can.)  14  S.  C.  R.  1; 
The  City  of  Portsmouth,  125  Fed. 
264;  Mueller  v.  Ferry  Co.,  61  N. 
Y.  Supp.  986,  46  App.  Div.  560. 

A  space  of  two  inches  between 
the  bow  of  a  ferry  boat  and  the 
ferry  bridge  was  held  not  to  be 
negligence  on  the  part  of  a  car- 
rier where  the  evidence  was  vir- 
tually uncontradicted  that  the 
appliances,  including  the  boat, 
bridge,  windlass,  cables,  and  slips, 
were  the  best  known  for  such 
purposes,  and  were  in  general 
use;  that  it  was  impossible,  un- 
der certain  conditions  of  the  tide, 
to  so  bring  the  bow  of  the  boat  and 
the  bridge  together  as  to  make 
them  level  and  leave  no  space 
between  them;  that  the  crowding 
of  the  passengers  to  the  front 
lowered  the  front,  and  the  flood 
tide  always  forced  the  stern  up 
the  stream,  leaving  such  a  space 
between  bow  and  bridge  which 
was  unavoidable.  Duke  v.  Ferry 
Co..  20  N.  Y.  Supp.  739,  9  Misc. 
268;  affirmed,  145  N.  Y.  640,  41 
N.  E.  Rep.  88. 


2.  Race  v.  Union  Ferry  Co., 
138  N.  Y.  644,  34  N.  E.  Rep.  280, 
53  N.  Y.  St.  Rep.  9,  reversing  19 
N.  Y.  Supp.  675;  Fogassi  v.  Rail- 
road Co.,  45  N.  Y.  Supp.  175,  17 
App.  Div.  286,  affirming  13  Misc. 
102,  34  N.  Y.  Supp.  116. 

3.  Scanlan  v.  Tenney,  72  Fed. 
225. 

4.  White  V.  Navigation  Co.,  36 
Wash.  281,  78  Pac.  Rep.  909.  And 
where  a  passenger  of  a  railroad 
company,  having  a  through  ticket 
to  her  destination  by  a  connect- 
ing steamboat  line,  in  passing 
over  a  wharf  which  belonged  to 
the  company  and  was  used  by  it 
as  a  necessary  passage-way  to  the 
steamer,  and  over  which  the  pas- 
sengers were  directed  to  pass, 
stepped  into  a  hole  in  the  plank- 
ing of  the  wharf  from  which  she 
received  a  severe  injury,  the 
wharf  was  treated  as  a  part  of 
the  company's  road,  and  it  was 
held  liable  for  the  injury.  Knight 
V.  The  Railroad,  56  Me.  234. 

5.  Strutt  V.  Railroad  Co.,  45  N. 
Y.  Supp.  728,  18  App.  Div.  134. 
(Passenger  stumbled  over  hose  on 
wharf;)  Seddon  v.  Bickley,  153 
Pa.    St.    271,    25    Atl.    Rep.     1104, 
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bound  to  provide  a  suitable  gang  plank  over  which  his  passen- 
gers may  pass,^  and  to  see  that  it  is  properly  secured  before 
the  passengers  are  invited  to  use  it.'^  Whether  the  gang  plank 
should  be  protected  by  guard  rails  will  depend  upon  all  the 
attending  circumstances.  But  where  a  boat  was  crowded,  and 
the  gang  plank  was  narrow  and  rested  at  a  sharp  angle  on 
the  wharf,  it  was  held  that  a  custom  to  dispense  with  railings, 
ropes,  or  guards  of  any  kind  could  not  be  upheld.^  So  the 
roadways^  and  bridges^^  leading  to  the  wharf  or  boat  must  be 
maintained  in  a  reasonably  safe  condition,  and  if  a  roadway  is 
steep,  adequate  facilities  must  be  provided  for  keeping  teams 
from  running  back  on  one  another.^  ^  But  where  a  passenger 
failed  to  avail  himself  of  the  arrangements  provided  by  the 
carrier  for  a  safe  boarding  or  landing,  and  knowingly  took  a 
more  dangerous  method,  it  was  held  that  he  was  chargeable 
with  such  contributory  negligence  as  would  bar  him  from  the 
right  to  a  recovery  for  an  injury  thereby  sustained.^ ^ 


(passenger  stumbled  over  gang 
plank  in  usual  place  on  vessel.) 

6.  Croft  V.  Steamship  Co.,  20 
Wash.  175,  55  Pac.  Rep.  42;  Bart- 
nik  V.  Railroad  Co.,  55  N.  Y. 
Supp.  266,  36  App.  Div.  246;  Hre- 
brik  V.  Carr,  29  Fed.  Rep.  289. 

If  a  passenger  is  invited  to 
leave  a  ferry  boat  when  it  is  as- 
sumedly  fast  to  the  float,  and  no 
gsng  plank  is  provided,  he  is  jus- 
tified in  believing  that  the  boat 
will  remain  against  the  float,  and 
that  the  designated  pathway  will 
continue  safe  for  its  purpose.  In 
such  case  negligence  of  the  car- 
rier will  be  inferred  from  a  back- 
ward impulse  of  the  boat  which 
the  duty  of  exercising  reasonable 
diligence  for  the  safety  of  its  pas- 
sengers renders  it  incumbent  up- 
on the  carrier  to  avoid;  or,  if 
unable  to  avoid,  to  explain  by 
satisfactory  evidence.  Spero  v. 
Railroad  Co.,  47  N.  Y.  Supp.  1093, 
21  Misc.   683. 


7.  Croft  r.  Steamship  Co.,  20 
Wash.  175,  55  Pac.  Rep.  42; 
Dougherty  v.  Railroad  Co.,  86  N, 
Y.   Supp.    746. 

8.  Burrows  v.  Lownsdale,  133 
Fed.  250,  66  C.  C.  A.  650;  Miller 
V.  Steamboat  Co.,  73  Hun,  150; 
25    N.    Y.    Supp.    924. 

9.  A  ferry  company,  whicli 
habitually  permits  passengers  to 
use  the  roadway  designed  for  ve- 
hicles, must  keep  that  roadway  in 
an  equally  "reasonably  safe"  con- 
dition for  their  use  as  the  side- 
walk  provided  for  foot  passengers. 
Wolf  V.  Brooklyn  Ferry  Co.,  66 
N.   Y.    Supp.   298,    54  App.  Div.  67. 

10.  Patton  V.  Pickles,  50  La-- 
Ann.  857,  24  So.  Rep.  290. 

11.  Townsend  v.  City  of  Bos- 
ton, 187  Mass.  283,  72  N,  E.  Rep. 
991. 

12.  Plant  Inv.  Co.  v.  Cook,  85 
Fed.  611,  29  C.  C.  A.  377;  Hobo- 
ken  Ferry  Co.  v.  Feiszt,  58  N.  J- 
Law   198,   35  Atl.  Rep.  299. 


§  943.]  PASSENGER  CARRIERS  GENER.VLLY.  1073 

Where  a  passenger  receives  an  injury,  while  embarking  or 
disembarking,  by  the  careless  handling  of  the  ship's  appli- 
ances, the  carrier  will  be  liable  although  the  accident  may  have 
been  partly  due  to  the  action  of  the  water.^"' 

The  degree  of  care  required  of  carriers  by  water  in  provid- 
ing proper  wharves,  approaches  and  stational  facilities  is  the 
same  as  that  already  stated  in  respect  of  railroad  companies.^* 

Sec.  943.  (§  522.)  Power  of  carriers  to  adopt  regulations 
as  to  admission  into  their  stations  and  depots. — As  there  would 
be  an  inconsistency  in  requiring  railway  carriers  to  see  that 
their  depots  and  station  grounds  are  rendered  safe  and  rea- 
sonably comfortable  for  their  passengers,  without  at  the  same 
time  allowing  to  them  the  right  to  adopt  and  enforce  regula- 
tions reasonable  and  necessary  to  accomplish  this  end,  the  law 
has  very  justly  been  held  to  permit  them  to  impose  such  re- 
strictions upon  third  persons,  as  to  admission  to  the  grounds 
thus  appropriated,  as  the  convenience  of  their  business  and 
the  comfort  of  their  passengers  may  be  thought  to  require. 
Such  regulations,  however,  must  be  general  and  impartial,  and 
no  superintendent  or  other  officer  of  the  road  will  be  justified 
in  arbitrarily  ordering  a  person  to  leave  such  premises  merely 
because  such  superintendent  or  officer  has  become  offended  at 
his  conduct  to  himself,  or  for  a  supposed  violation  of  some 
rule  of  the  company  of  which  the  person  had  never  in  fact 
been  guilty .^^    And  as  such  companies  are  empowered  to  take 

13.  Louisville  &  J.  Ferry  Co.  15.  Commonwealth  v.  Power,  7 
V.    Nolan,    135    Ind.    60,    34    N.    E.     Met.  .'596. 

Rep.    710.      In    this    case    a    pas-  Thus    in    People    v.    McKay,    46 

senger    on    a    ferry    boat    was    in-  Mich.  439,  where  a  passenger  had 

jured    by    the    falling    of    a    stan-  been    ejected    from    the    depot   be- 

chion    which    was    knocked    down  cause    he    spat    on    the    floor,    the 

by  the  gang  plank  that  had  been  station-keeper    was    held    properly 

run   out   to    land    the    passengers,  convicted   of  assault   and   battery. 

and  had  been  brought  in  contact  "It     is     absurd     to     claim,"     said 

with  the  stanchion  by  the  falling  Campbell,   J.,   "that   the   traveling 

away    of    the    boat.      The    carrier  community    are    bound    to    govern 

was  held   liable.  their    behavior    by    the    whims    of 

14.  Bacon  v.  Steamboat  Co.,  90  an  obstinate  station-house  keeper. 
Me.  46,  37  Atl.  Rep.  328.  or  to  leave  the  room  whenever  he 

68 
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precautionary  measures  for  the  good  order  and  correct  man- 
agement of  their  business,  the  presumption  will  be  that  their 
reasonable  rules  and  regulations  are  for  the  public  advantage, 
and  do  not  conduce  to  the  prejudice  of  particular  individuals. 
Thus,  where  the  frequenting  of  hotel-keepers  or  their  servants 
at  such  depots,  in  order  to  solicit  patronage  to  go  to  their 
hotels,  or  of  peddlers  or  others  seeking  to  do  business  with 
passengers,  is  an  annoyance  to  the  passengers  or  occasions  an 
interruption  or  hindrance  to  the  company's  business,  the  su- 
perintendent or  other  officer  in  charge  may  make  a  regulation 
to  prohibit,^^  or  to  keep  it  within  proper  bounds.^ '^  So  he  may 
exclude  persons  who  come  to  do  business  with  passengers,  such 
as  selling  or  soliciting  orders  for  lunches.^ ^  If,  after  notice  of 
such  prohibition,  such  persons  enter  upon  the  forbidden 
ground,  and  refuse  to  leave  when  ordered  to  do  so,  they  may 
be  forcibly  ejected  by  the  company. ^^ 

Railway  companies  may  also  adopt  reasonable  regulations 
regulating  the  conduct  of  the  passengers  themselves  while 
within  the  depot  or  on  the  station  grounds.  Thus  a  regulation 
prohibiting  passengers  awaiting  the  arrival  or  departure  of 
trains  from  going  to  sleep  in  the  station  waiting  rooms,  or 
lying  down  on  the  benches,  is  not,  in  a  legal  sense,  unreason- 
able.2"  And  a  carrier  maj^  adopt  a  regulation  requiring  that 
white  and  colored  passengers  shall  occupy  different  waiting 
rooms,  provided  the  accommodations  in  each  room  are  in  all 
respects  equal.-^ 

Sec.  944.  Same  subject — Right  of  railway  companies  to  ex- 
clude all  but  certain  favored  hackmen  from  their  grounds—' 

thinks   proper  to  drive  them  out.  (1897)   App.  Cas.  479,  66  L.  J.  P. 

They  are  invited   by  the   railroad  C.  81. 

company,   and   are   entitled   to    re-  18.     Fluker  v.   Railroad   Co.,   81 

main   there  so  long  as  they  have  Ga.   461. 

occasion  to  do  so,  and  commit  no  19.     Commonwealth    v.     Power, 

offense  against  the  good  order  of  supra;    Hall    v.     Power,     12    Met. 

the  place  and  the  reasonable  reg-  482;   Harris  v.  Stevens,  31  Vt.  79. 

ulations  made  to  govern  it."  20.     Railway   Co.    r.    Motes,    117 

16.  Commonwealth  r.  Power,  Ga.  923,  43  S.  E.  Rep.  990,  62  I. 
supra.  R    A.  507,  97  Am.  St.  Rep.  223. 

17.  Perth    Committee    v.    Ross,  21.     Smith    r.    Chamberlain,    3. 
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Courts  which  uphold  such  right. — All  the  courts  agree  that  a 
railway  company  cannot  prohibit  the  entrance  of  the  passen- 
ger's own  carriage  to  the  station  grounds  to  carry  him  or  his 
goods  to  or  from  the  train,  and  that  it  cannot  prohibit  the  en- 
trance of  the  carriage  of  a  hackman  which,  by  contract  made 
elsewhere  with  the  passenger,  has  become  the  carriage  of  the 
passenger  pro  hoc  vice?'^  But  there  is  a  sharp  division  of  au- 
thority^ on  the  right  of  a  railroad  company  to  grant  an  ex- 
clusive right  to  certain  hackmen  to  solicit  patronage  in  its 
station  or  grounds,  and  exclude  all  other  hackmen  from  exer- 
cising a  similar  privilege.  The  right  to  grant  such  an  ex- 
elusive  privilege  has-been  upheld  by  the  courts  of  England, ^3 
by  the  Supreme  Court  of  the  United  States, 2^  and  by  the  Su- 
preme Courts  of  Connecticut,25  Georgia,^^  Massachusetts,^^ 
Minnesota,28   New  Hampshire,^^   New  York,3o   Ohio,3i    Rhode 

S.  C.  529,  17  S.  E.  Rep.  371,  19  L.         27.     Old  Colony  R.  Co.  v.  Tripp, 

R.  A.  740.  147    Mass.    35;     Railroad    Co.    v. 

22.  Griswold  v.  Webb,  16  R.  I.  Brown,  177  Mass.  65,  58  N.  E. 
649,  19  Atl.  Rep.  143,  7  L.  R.  A.  Rep.  189,  52  L.  R.  A.  418;  Rail- 
302;  Railroad  Co.  v.  Warren,  64  road  Co.  v.  Sullivan,  177  Mass. 
N.    Y.    Supp.     781,     31    Misc.    571;  230,  58  N.  E.  Rep.  689. 

State  V.  Union  Depot  Co.,  71  Ohio        28.     Godbout  v.   St.   Paul  Union 

St.   379,   73  N.  E.  Rep.   633,  68  L.  Depot  Co.,  79  Minn.  188,  81  N.  W. 

R.    A.    792;    Godbout    v.    St.    Paul  835,   47   L.  R.   A.   532. 
Union    Depot    Co.,    79    Minn.    188,         29.     Hedding    v.    Gallagher,    72 

81    N.    W.    Rep.    835,    47    L.    R.    A.  N.    H.    377,    57    Atl.    Rep.    225,    64 

532;      Donovan      v.      Pennsylvania  L.  R.  A.  811,  overruling  70  N.  H. 

Co.,  199   U.   S.  279.  631,    47    Atl.    Rep.    614    and    69    N. 

23.  Barker  r.  The  Railroad,  18  H.  650,  45  Atl.  Rep.  96,  76  Am. 
Com.    B.    40;    Barret  v.   The  Rail-  St.    Rep.    204. 

way,    1    Com.     B.     (N.     S.)     423;         30.     Brown    v.   Railroad    Co.,    75 

Painter,  Ex  parte,  2  id.  702.  Hun,    355,    27    N.    Y.     Supp.    69; 

24.  Donovan  v.  Pennsylvania  affirmed,  151  N.  Y.  674,  46  N.  E. 
Co.,  199  U.  S.  279,  26  Sup.  Ct.  R.  Rep.  1145;  Railroad  Co.  r.  Shee- 
91,  affirming  124  Fed.  1016,  60  ley,  27  N.  Y.  Supp.  185;  Railroad 
C.  C.  A.  168;  s.  c.  120  Fed.  215,  57  Co.  v.  Flynn,  74  Hun,  124,  26  X. 
C.  C.  A.  362,  61  L.  R.  A.  140,  Y.  Supp.  859;  Railroad  Co.  v. 
modifying  116  Fed.  907.  Warren,    64    N,    Y.    Supp.    781,    31 

25.  Railroad   Co.    v.    Scovill,   71  Misc.  571. 

Conn.    136,    41    Atl.    Rep.    246,    42        31.     State    v.   Union    Depot   Co., 

L.  R.  A.  157,  71  Am.  St.  Rep.  159.  71    Ohio    St.    379,    73    N.    E.    Rep. 

26.  Kates  v.  Cab  Co.,  107  Ga.  633;  Snyder  v.  Depot  Co.,  19  O. 
636,    34    S.    E.    Rep.    372,    46    L.    R.  C.   C.   368. 

A-   431. 
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Island,^2  and  Virginia.^^  The  principle  underlying  these  de- 
cisions is  stated  by  the  Supreme  Court  of  the  United  States,^* 
as  follows:  "We  cannot  say  that  that  arrangement  was  either 
unnecessary,  unreasonable  or  arbitrary;  on  the  contrary,  it  is 
easy  to  see  how,  in  a  great  city  and  in  a  constantly  crowded 
railway  station,  such  an  arrangement  might  promote  the  com- 
fort and  convenience  of  passengers  arriving  and  departing,  as 
well  as  the  efficient  conduct  of  the  company's  business.  The 
record  does  not  show  that  the  arrangement  referred  to  was 
inadecfuate  for  the  accommodation  of  passengers.  But  if  in- 
adequate, or  if  the  Transfer  Company  was  allowed  to  charge 
exorbitant  prices,  it  was  for  passengers  to  complain  of  neglect 
of  duty  by  the  railroad  company,  and  for  the  constituted  au' 
thorities  to  take  steps  to  compel  the  company  to  perform  its 
public  functions  with  due  regard  to  the  rights  of  passengers. 
The  question  of  any  failure  of  the  company  to  properly  care 
for  the  convenience  of  passengers  was  not  one  that,  in  any 
legal  aspect,  concerned  the  defendants  as  licensed  hackmen 
and  cabmen.  It  was  not  for  them  to  vindicate  the  rights  of 
passengers.  They  only  sought  to  use  the  property  of  the 
railroad  company  to  make  profit  in  the  prosecution  of  their 
particular  business.  A  hackman,  in  nowise  connected  with 
the  railroad  company,  cannot,  of  right  and  against  the  ob- 
jections of  the  company,  go  upon  its  grounds  or  into  its  sta- 
tions or  cars  for  the  purpose  simply  of  soliciting  the  custom 
of  passengers;  but,  of  course,  a  passenger  upon  arriving  at 
the  station,  in  whatever  vehicle,  is  entitled  to  have  such 
facilities  for  his  entering  the  company's  depot  as  may  be 
necessary."     .     .     . 

"But  the  right  of  the  railroad  company  as  abutting  ov/ner, 
and  the  rights  of  passengers  are  not,  in  their  nature,  para- 

32.  Railroad  Co.  v.  Bork,  23  R.  Co.,  199  U.  S.  279,  26  Sup.  Ct.  R. 
I.  218,  49  Atl.  Rep.  965.  91,    affirming     124     Fed.    1016,    60 

33.  Railway  Co.  v.  Old  Domin-  C.  C.  A.  168;  s.  c.  120  Fed.  215, 
ion  Baggage  Co.,  99  Va.  Ill,  37  57  C.  C.  A.  362,  61  L.  R.  A.  140, 
S.  E.  Rep.  784,  50  L.  R.  A.  722.  modifying  116  Fed.  907. 

34.  Donovan     v.     Pennsylvania 
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mount  to  the  rights  of  others  of  the  general  public  to  use 
the  sidewalk  in  question  in  legitimate  ways  and  for  legiti- 
mate purposes.  Licensed  hackmen  and  cabmen,  unless  for- 
bidden by  valid  local  regulations,  may,  within  reasonable 
limits,  use  a  public  sidewalk  in  prosecuting  their  calling,  pro- 
vided such  use  is  not  materially  obstructive  in  its  nature,  that 
is,  of  such  exclusive  character  as,  in  a  substantial  sense,  to 
prevent  others  from  also  using  it  upon  equal  terms  for  legiti- 
mate purposes.  Generally  speaking,  public  sidewalks  and 
streets  are  for  use  by  all,  upon  equal  terms,  for  any  purpose 
consistent  with  the  object  for  which  such  sidewalks  and 
streets  are  established ;  subject  of  course  to  such  valid  regula- 
tions as  may  be  prescribed  by  the  constituted  authorities  for 
the  public  convenience;  this,  to  the  end  that,  as  far  as  pos- 
sible, the  rights  of  all  may  be  conserved  without  undue  dis- 
crimination. '  '35 

Sec.  945.  (§  523.)  Same  subject — Courts  which  deny  such 
right. — Other  courts,  however,  deny  that  this  right  of  a  rail- 
way company  to  grant  exclusive  privileges  in  soliciting  cus- 
tom within  its  station  to  certain  favored  hackmen  exists.  The 
ground  that  these  courts  stand  upon  is  that  monopoly  prices 
are  always  higher  than  competitive  prices,  and  the  exploita- 
tion of  the  passenger  should  not  be  permitted  by  the  creation 
of  this  monopoly.  As  has  been  said  in  a  leading  case^^  upon 
this  subject,  "The  question  is  one  that  affects  not  only  the 
excluded  hackmen,  it  affects  the  interests  of  the  public.  The 
upholding  of  the  grant  of  this  exclusive  privilege  would  pre- 
vent competition  between  rival  carriers  of  passengers,  create 
a  monopoly  in  the  privileged  hackmen,  and  might  produce 

35.     See  on  the  question  of  the  the    privilege   of   hackmen   solicit- 

use  of  public  sidewalks  or  streets  ing    custom    in    railroad    stations, 

by  hackmen,   Pennsylvania  Co.   v.  see,    Cosgrove   v.   City    Council   of 

City    of  Chicago,    181    111.    289,   54  Augusta,  10.1  Ga.  865,  31  S.  E.  Rep. 

X.   E.   Rep.   825,   53    L.   R.    A.   223,  445,  42   L.   R.   A.    711. 

affirming  73  111.  App.  345.  36.     State  v.  Reed,  76  Miss.  211, 

On  the  right  of  a  city  council  24  So.  Rep.  308,  43  L.  R.  A.  134, 
to    interfere    by    ordinance    with 
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inconvenience  and  loss  to  persons  traveling  over  the  railroad, 
or  those  having  freights  transported  over  it,  in  cases  of  exclu- 
sion of  drays  and  wagons  from  its  grounds  other  than  those 
owned  by  the  person  having  the  exclusive  right  to  enter  the 
railroad's  depot  grounds.  To  concede  the  right  claimed  by  the 
railroad  in  the  present  case  would  be,  in  effect,  to  confer  upon 
the  railroad  company  the  control  of  the  transportation  of  pas- 
sengers beyond  its  own  lines,  and,  in  the  end,  to  create  a 
monopoly  of  such  business,  not  granted  by  its  charter,  and 
against  the  interests  of  the  public." 

This  view  of  the  law  seems  to  prevail  in  Indiana,^'^  Ken- 
tucky,^^  Michigan,39  Missouri,*^  Mississippi,*^  Montana,'*^  ^nd 
possibly  Illinois.^3 

But  even  under  this  view,  a  railway  company  has  the  right 
to  designate  the  place  abutting  on  the  platform  where  com- 
peting hackmen  shall  stand  their  vehicles  while  awaiting  the 
arrival  and  departure  of  trains,  and  where  they  shall  receive 
and  discharge  passengers  and  baggage.'** 

Sec.  946.  Power  of  railway  company  to  grant  exclusive  ac- 
cess to  its  terminal  wharf  to  favored  steamboat  line. — An  anal- 
ogous question  to  that  just  considered  is  whether  a  railroad 
company,  having  a  terminal  wharf  on  a  navigable  stream  or 
other  body  of  water,  has  a  right  to  allow  one  steamboat  line 
exclusive  access  to  that  wharf  to  the  prejudice  of  competing 

37.  Railroad  Co.  v.  Doan,  153  Mont.  419,  24  Pac.  Rep.  209,  18 
Ind.    10,    53    N.    E.    Rep.    937,    45    Am.  St.  Rep.  745. 

L    R.  A.  427.  43.     The  general   expressions  in 

38.  McConnell  v.  Pedigo,  93  Pennsylvania  Co.  v.  City  of  Chi- 
Ky.  465,  18  S.  W.  Rep.  15.  cago,    181    111.    289,    54   N.   E.  Rep. 

39.  Kalamazoo  Hack  Co.  v.  825,  53  L.  R.  A.  223,  affirming  73 
Sootsma,  84  Mich.  194,  47  N.  W.  111.  App.  345,  seem  to  favor  this 
Rep.  667;  Cole  v.  Rowen,  88  Mich,  view,  although  the  point  was  not 
219,  50  N.  W.  Rep.   138,  13  L.  R.  directly  involved  in  the  case. 

A.   848.  44.     Lucas   r.   Herbert,   148  Ind. 

40.  Cravens  v.  Rodgers,  101  64,  47  N.  E.  Rep.  146,  37  L.  R.  A. 
Mo.  247.  376;   Cole  r.  Rowen,  88  Mich.  219, 

41.  State  V.  Reed,  76  Miss.  211,  50  N.  W.  Rep.  138,  13  L.  R.  A. 
24   So.  Rep.   308,  43  L.  R.   A.    134.  848;    Smith    r.    Railroad    Co.,    140 

42.  Railway  Co.  v.  Langlois,  9  Pa.  St.  249,  24  Atl.  Rep.  304. 
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steamboat  lines.  The  majority  of  courts  seem  to  hold  that 
such  an  exclusive  privilege  cannot  be  granted/*'  but  other 
courts  seem  to  entertain  the  opposite  view."*^  The  courts 
which  maintain  that  such  an  exclusive  privilege  cannot  be 
granted  do  so  on  the  ground  that  the  existence  of  such  a  right 
would  lead  to  the  legalizing  of  a  monopoly. 

4.    Duty  to  keep  roads,  vehicles,  etc.,  in  repair. 

Sec.  947.  (§  524.)  Duty  as  to  roads  when  provided  by 
themselves. — Carriers  who  provide  their  ow^n  roads  are  bound 
to  exercise  the  same  degree  of  care  in  putting  and  keeping 
them  in  a  safe  condition  as  in  the  selection  of  and  attention 
to  the  vehicles  which  they  use  upon  them;  and  especially  is 
this  so  in  regard  to  railroads,  the  least  defect  in  which  may 
be  attended  by  the  most  fatal  consequences  to  passengers.  As 
it  is  sometimes  expressed,  it  is  the  imperative  duty  of  such 
carriers  to  provide  themselves  not  only  wdth  road-worthy  ve- 
hicles, but  with  vehicle-worthy  roads;  and  when  an  accident 
occurs  by  which  the  passenger  has  suffered  an  injury  upon  a 
road  for  the  condition  of  which  the  carrier  is  responsible,  it 
will  be  as  necessary  for  him,  in  order  to  exculpate  himself,  to 
show  that  his  road  was  in  complete  order,  as  to  show  that  his 

45.     Indian      River      Steamboat  formed    into    private    property    so 

Co.   V.   East  Coast   Transportation  as  to  exclude  ttie  public  or  other 

Co.,   28   Fla.   387;    Macon,   etc.,  R.  carriers    from    using    it    on    the 

Co.   V.   Graham   &  Ward,    117   Ga.  payment    of    reasonable    vvrharfage 

555;  West  Coast  Naval  Stores  Co.  charges.      Weems    Steamboat    Co. 

V.  Railroad  Co.,   121   Fed.   645,   57  v.     People's     Steamboat    Co.,     141 

C.    C.    A.    671.      While    a    riparian  Fed.    454. 

owner  on  a  navigable  stream  may        46.     Alexandrie    Bay    Steamboat 

construct   a    wharf    and    maintain  Co.  v.  Railroad  Co.,  45  N.  Y.  Supp. 

it   for   his   own   exclusive   use,    if  1091,    18    App.    Div.    527;     Ilwaco 

he    permits    others    to    generally  Ry.    &    Nav.    Co.    v.    Oregon,    etc. 

and    habitually    use    it,   and    such  Ry.  Co.,   57   Fed.   673,   6  C.   C.   A. 

wharf     commands     the     exclusive  495,   15  U.   S.   App.   173,  reversing 

means  of  communication  with  the  51  Fed.  611.     (But  in  this  case  the 

waterway,    it    becomes    impressed  Oregon  Short  Line  &  Nav.  Co.  con- 

with    a    public    interest    and    can-  ti-olled    both   the    railway   and   the 

not,  by  being  purchased  or  leased  steamship  line  connecting  with  the 

by  a  particular  carrier,   be  trans-  wharf   in   question,   so   that   it   Is 
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vehicle  was  without  defect,  or  that  if  defective  it  was  so  with- 
out his  knowledge,  and  in  such  a  manner  that  the  fact  could 
not  have  been  discovered  by  inspection.  The  highest  degree 
of  care  will  therefore  be  required  of  railway  companies  in  the 
construction  of  their  road-beds,  without  stability  in  which  the 
necessary  superstructure  must  necessarily  be  infirm.^  "^  But  the 
same  qualification  as  to  the  diligence  to  be  required  of  such 
companies,  in  regard  to  the  character  of  their  vehicles,  applies 
with  the  same  force  to  the  diligence  and  care  which  are  re- 
quired to  be  exercised  in  regard  to  their  roads,  and  that  is 
that  such  a  degree  of  care,  diligence  and  expense  will  not  be 
required  of  them  as  to  make  the  business  of  the  carriage  of 
passengers  wholly  impracticable,  or  so  responsible  and  ex- 
pensive as  to  drive  from  it  all  prudent  men.*^ 


questionable  whether  it  is  op* 
posed  to  the  cases  cited  in  the 
preceding  note.) 

47.  Virginia,  etc.  R.  R.  v. 
Sanger,  15  Gratt.  130;  McElroy  v. 
The  Railroad,  4  Gush.  400;  Oak- 
land R.  R.  V.  Fielding,  48  Penn. 
St.  320;  O'Donnell  v.  The  Rail- 
road, 59  id.  239;  Railway  Go.  v. 
Watson's  Adm'r,  93  Ky.  654,  21 
S.  W.  Rep.  244,  40  Am.  St.  Rep. 
211,  19  L.  R.  A.  310;  Libby  v.  Rail- 
road Go.,  85  Me.  34,  26  Atl.  Rep. 
943,  20  L.  R.  A.  812;  Railroad  Go. 
V.  Kuhn,  107  Tenn.  106,  64  S.  W. 
Rep.  202,  citing  Hutch,  on  Garr.; 
Davis  V.  Railroad  Go.,  93  Wis, 
470,  67  N.  W.  Rep.  16,  57  Am.  St. 
Rep.  935,  33  L.  R.  A.  654;  Gleeson 
V.  Railroad  Go.,  140  U.  S.  435, 
11  Sup.  Gt.  R.  859;  Gain  r.  Rail- 
road   Go.,   S.    Gar.    ,    54 

S.   E.  Rep.   244. 

48.  Pittsburg,  etc.  R.  R.  v. 
Thompson,  56  111.  138.  In  Grand 
Rapids,  etc.  R.  Go.  v.  Huntley,  38 
Mich.  545,  Gampbell,  G.  J.,  said: 
"The  road,  if  in  such  a  condition 


as  would  be  regarded  as  safe  by 
railroad  men  of  usual  intelligence 
and  experience,  could  not  be  com- 
plained of  for  any  possible  de- 
ficiencies which  would  not  be  re- 
garded by  competent  persons  as 
existing." 

In  Railroad  Go.  v.  Grumpier, 
122  Fed.  425,  59  C.  C.  A,  51,  the 
following  instruction  of  the  trial 
court  to  the  jury  was  held  sub- 
stantially correct:  "That  while 
the  duty  rested  upon  the  defend- 
ant company,  as  a  carrier  of  pas- 
sengers, to  exercise  the  highest 
practical  care  to  provide  a  safe 
road-bed,  sound  ties,  and  strong 
rails  securely  laid,  and  safe  cars 
wherewith  to  transport  the  plain- 
tiff, and  that  if  it  was  guilty  of 
negligence  in  any  one  or  all  of 
these  particulars  the  plaintiff 
might  recover,  provided  the  in- 
jury of  which  he  complained  was 
the  direct  result  of  one  of  such 
acts  of  negligence,  yet  that  the 
duty  resting  upon  the  defendant 
as  a  carrier  of  passengers  did  not 
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Sec.  948.  Same  subject — Not  liable  for  defect  in  road 
caused  by  accident  which  could  not  have  been  foreseen — 
Storms,  floods,  snow-slides,  etc. — But  the  carrier,  in  maintain- 
ing its  roadbed  and  tracks,  is  not  required  to  provide  against 
extraordinary  and  inevitable  casualties,  such  as  unprecedented 
storms,  floods  and  the  like,  which  cannot  reasonably  be  fore- 
seen and  anticipated  by  that  degree  of  engineering  skill  and 
experience  required  in  the  prudent  construction  of  its  road. 
And  the  test  of  the  carrier's  liability  is  not  whether  it  ex- 
ercised such  particular  foresight  as  afterwards  appears  might 
have  averted  the  accident,  but  whether  it  exercised  that  de- 
gree of  care  which  very  cautious  and  prudent  persons  engaged 
in  the  same  business  would  have  exercised  under  the  circum- 
stances as  they  appeared  at  the  time.^^  Thus  where  a  rail- 
road company  was  sued  for  an  injury  incurred  by  the  plain- 
compel  it  to  exercise  all  tlie  care  straints  and  conform  to  the  pro- 
and  diligence  the  human  mind  visions  which  might  be  made  and 
could  conceive  of,  nor  such  care  enforced  for  his  safety  and  pro- 
as   would    render    the    transporta-    tection." 

tion  of  passengers  free  from  any  49.  Libby  v.  Railroad  Co.,  85 
possible  danger  to  them,  nor  such  Me.  34,  26  Atl.  Rep.  943,  20  L.  R. 
as  would  drive  the  carrier  out  A.  812;  Railway  Co.  v.  Chali- 
of  business;  that  the  carrier,  for  foux,  (Can.)  22  S.  C.  R.  721; 
instance,  was  not  required  to  lay  Railroad  Co.  v.  Pilgrim,  9  Colo, 
iron  or  granite  cross-ties  simply  App.  86,  47  Pac.  Rep.  657;  Rail- 
because  such  ties  were  less  liable  road  Co.  v.  Andrews,  11  Colo, 
to  decay,  and  hence  safer  than  App.  204,  53  Pac.  Rep.  518;  Rail- 
wood;  that  it  was  required  to  road  Co.  v.  Marshall,  90  Va.  836, 
exercise  the  highest  degree  of  20  S.  E.  Rep.  823. 
practical  care,  diligence,  and  skill,  In  Railway  Co.  v.  Chalifoux, 
but  that  there  were  some  cas-  supra,  a  rail  broke  on  account  of 
ualties  which  human  sagacity  the  sudden  action  of  frost  and 
could  not  guard  against  and  fore-  a  great  variation  in  temperature, 
see,  and  that  every  passenger  The  carrier  was  held  not  liable, 
must  make  up  his  mind  to  meet  In  Railroad  Co.  v.  Pilgrim,  sii- 
the  risks,  incident  to  the  mode  pra,  and  Railroad  Co.  r.  Andrews, 
of  travel  which  he  adopts,  that  supra,  railroads  were  held  not 
cannot  be  avoided  by  the  highest  liable  for  accidents  due  to  snow 
degree  of  care  and  skill  in  the  slides  in  regions  where  they  nev- 
preparation  and  management  of  er  had  occurred  before, 
the  means  of  conveyance,  and  to  In  Railroad  Co.  v.  Marshall,  su- 
submit  to  the  privations  and  re-    pra,    the    railroad    was    held    not 
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tiff  as  a  passenger,  in  consequence  of  the  washing  away  of  a 
part  of  its  track  by  an  extraordinary  flood,  it  being  shown  that 
the  track  had  been  constructed  about  five  years  before  the  ac- 
cident, and  during  that  time  had  withstood  all  ordinary  floods, 
and  that,  in  the  particular  instance,  the  accident  had  occurred 
to  the  train  whilst  running  at  night,  and  when  its  officers  were 
wholly  in  ignorance  of  the  damage  to  the  track,  the  court  saw 
in  the  case  no  evidence  of  negligence,  but  argued,  from  the 
fact  that  the  road  had  resisted  the  action  of  ordinary  storms 
for  so  long  a  timCj  that  it  had  been  constructed  with  ordinary 
care.^*^  And  in  another  case  it  was  held  that  a  railway  com- 
pany was  required  to  construct  its  road  so  as  to  be  sufficient  to 
resist  all  such  violence  of  weather  as  might  be  reasonably  ex- 
pected, even  though  rarely,  to  occur  in  the  climate  or  locality 
through  which  it  ran,  and  that  the  fact  that  it  had  given  way 
to  any  such  violence  would  be  ptnma  facie  evidence  of  its  in- 
sufficiency; but  that  where  the  company  had  employed  skilful 
engineers,  and  used  all  ordinary  precautions  in  its  construc- 
tion, and  the  break  was  caused  by  an  unusual  storm,  it  was 
held  that  the  jury,  to  which  the  case  was  submitted  upon  the 
question  of  negligence,  were  justified  in  their  verdict  for  the 
company.^* 

Sec.  949.  (§  526.)  Same  subject — Liability  for  unsound 
rails,  defective  switches,  etc. — So  any  carelessness  or  negli- 
gence in  the  use  of  unsound  rails,  ill-constructed  switches,  or 
any  of  the  subsidiary  appointments  of  the  road,  will  make  such 
carriers  liable  for  any  injury  to  a  passenger  which  can  be 
traced  to  such  an  imperfection  or  defect,  and  the  cases  are 

liable  for  the  giving  way  of  au  609,  50  S.  W.  Rep.  894)  can  hard- 
embankment  due  to  the  floods  ly  be  said  to  be  inevitable,  and 
from  an  unprecedented  rain.  the  carrier  is  liable  for  conse- 
But  accidents  due  to  excava-  quent  injuries  to  passengers.  •< 
tions  in  the  railroad  right  of  way  50.     Withers     t\     The     Railway 

(Smedley  v.  Railway  Co..  184  Pa.  Co.,   27   L.    J.    Exch.   417;    s.   c  1 

St.    620,    39    Atl.   Rep.    544)    or   to  P.    &    F.    165. 

•  damage  from   floods   in   a  locality  51.     Great      Wes.      Railway     v- 

noted   for   heavy   rains   and   floods  Braid,  1  Moore,  P.  C.   (N.  S.)  101. 

(Cobb    V.    Railway    Co.,    149    Mo. 
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numerous  in  which  their  liability  has  been  made  to  depend 
upon  their  inattention  to  the  unfitness  of  such  portions  of  their 
roads.  And  if  an  accident,  from  which  an  injury  results  to  the 
passenger,  be  attributable  to  a  defect  in  any  of  these  things, 
whether  a  part  of  the  road  itself  or  used  in  connection  there- 
with and  constituting  a  part  of  the  apparatus  for  his  convey- 
ance, the  carrier  will  be  liable  if,  by  the  strictest  diligence,  it 

might  have  been  discovered  or  known  and  remedied  by  its 
agents.52 


52.  McElroy  v.  The  Railroad, 
4  Cush.  400;  Reed  v.  The  Rail- 
road, 56  Barb.  493;  Toledo,  etc. 
R.  R.  V.  Apperson,  49  111.  480; 
Chicago,  etc.  R.  R.  v.  Taylor,  69 
id.    461;    Curtis    v.    The   Railroad, 

20  Barb.  282,  18  N.  Y.  534;  Balti- 
more, etc.     R.  R.  V.  Worthington, 

21  Md.  275;  Taylor  v.  Day,  16  Vt 
566;  Nashville,  etc.  R.  R.  v.  Mes- 
sino,  1  Sneed,  220;  Fletcher  v. 
The  Railroad,  1  Allen,  9;  Eaton 
V.  The  Railroad,  11  id.  500;  Rail- 
way Co.  V.  Mitchell,  57  Ark.  418, 
21  S.  W.  Rep.  883;  Whittlesey  v. 
Railway  Co.,  121  Iowa,  597,  90 
N.  W.  Rep.  516,  97  N.  W.  Rep. 
66;  Railroad  Co.  v.  Sandusky,  14 
Ky.  L.  Rep.  767;  McCafferty  v. 
Railroad  Co.,  193  Pa.  St.  339,  44 
Atl.    Rep.    435,    74    Am.    St.    Rep. 

690;   Nickles  v.  Railway  Co.,  

S.  Car.  ,  54  S.  E.  Rep.  255. 

As  to  a  railroad's  liability  for 
rotten  ties,  see.  Railway  Co.  v. 
Watson's  Adm'r,  93  Ky.  654,  21 
S.  W.  Rep.  244,  19  L.  R.  A.  310, 
40  Am.  St.  Rep.  211;  Davis  v. 
Railroad  Co.,  93  Wis.  470,  67  N. 
W.  Rep.  16,  57  Am.  St.  Rep.  935, 
33  L.  R.  A.  654. 

It  is  not  enough  that  the  track 
Is  "apparently"  in  good  and  safe 
condition.  If  there  are  defects 
rendering  it  unsafe,  which  might 


be  discovered  by  the  exercise  of 
care  and  skill,  it  is  the  duty  of 
the  carrier  to  discover  them  and 
to  thereby  avoid  danger  to  its 
passengers.  Railway  Co.  v.  Lew- 
is, 145  111.  67,  33  N.  E.  Rep.  960, 
affirming  48  111.  App.  274. 

In  McCafferty  v.  Railroad  Co., 
193  Pa.  St.  339,  44  Atl.  Rep.  435, 
74  Am.  St.  Rep.  690,  it  appeared 
that  the  accident  was  caused  by 
a  broken  rail.  The  rail  had  been 
in  use  for  16  years  as  the  outside 
rail  on  a  sharp  curve,  and  had 
been  worn  by  the  flanges  of  the 
car  wheels  so  that  its  weight  had 
been  reduced  from  60  to  55  pounds 
per  yard.  It  had  been  broken 
some  months  before  the  accident, 
and  had  been  repaired  by  the  use 
of  splices  or  side  bars,  and  ad- 
mittedly it  was  greatly  weakened 
by  both  the  wear  and  the  frac- 
ture. In  view  of  this  testimony 
the  court  said  it  was  idle  to  say 
that  the  case  could  have  been 
withdrawn  from  the  jury. 

In  Railway  Co.  v.  Watson's 
Admr.,  93  Ky.  654,  21  S.  W.  Rep. 
244,  19  L.  R.  A.  310,  40  Am.  St. 
Rep.  211,  where  the  plaintiff 
sought  to  show  that  the  ties  at 
the  place  where  the  accident  oc- 
curred were  rotten,  the  court 
held    that    the    condition     of    the 
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Sec.  950.  (§  527.)  Same  subject — No  liability  when  in- 
jury caused  by  a  stranger. — In  such  cases,  however,  the  negli- 
gence of  the  carrier  is  the  gist  of  the  action;  and  where  the 
misfortune  has  been  caused  by  the  negligence  or  trespass  of  a 
stranger,  for  whose  acts  the  company  was  not  responsible,  and 
no  negligence  in  anticipating  the  act  or  in  preventing  its  conse- 
quences can  be  charged  to  the  carrier,  it  will  not  be  held  ac- 
countable. Thus  where  the  track  of  the  road  had  been  in  good 
order  up  to  the  time  of  the  mishap,  which  was  caused  by 
the  displacement  of  some  of  its  rails  by  some  evil-disposed 
person  at  night,  and  immediately  before  the  train's  arrival  at 
the  spot,  with  a  reckless  design  to  cause  damage  to  the  road, 
and  under  such  circumstances  that  the  agents  of  the  road,  with 


road  bed  at  the  place  of  the  acci- 
dent (when  there  was  some  evi- 
dence tending  to  show  that  the 
accident  was  caused  by  a  defect- 
ive track)  or  in  the  immediate 
vicinity  could  be  shown  to  prove 
the  condition  of  the  track  at  such 
place. 

On  rehearing  in  Whittlesey  v. 
Railway  Co.,  121  Iowa,  597,  90  N. 
W.  Rep.  516,  97  N.  W.  Rep.  66, 
the  court  said:  "Generally  speak- 
ing, proof  that  a  particular  rail 
was  defective  could  not  be  made 
out  by  showing  that  other  rails 
had  become  broken.  But  another 
question  altogether  is  presented 
when,  as  here,  it  is  sought  to 
show  by  proof  of  repeated  break- 
ings that  all  the  rails  were  de- 
fective in  the  sense  that  they 
were  insufficient  in  size  and 
weight  to  bear  up  the  engines 
and  trains  in  use.  Certainly,  if 
it  should  be  made  to  appear  that 
the  rails  in  use  were  so  light, 
and  the  trains  operated  so  heavy, 
that  in  extreme  weather  frequent 
breakings   occurred,   notwithstand- 


ing which  the  defendant  contin- 
ued to  so  operate  its  road,  there 
can  be  found  very  little  sub- 
stantial reasons  for  saying  that 
one  injured  by  the  derailment  of 
a  train  caused  by  one  of  the  rails 
becoming  thereby  broken  could 
not  charge  negligence,  and,  in 
making  proof  thereof,  ought  to  be 
restricted  to  the  condition  of  the 
particular  rail  which  happened  to 
be  the  immediate  cause  of  the 
accident.  The  duty  of  the  de- 
fendant was  to  construct  and 
maintain  a  track  suflBcient  for 
the  operation  of  its  trains  there- 
over, and  in  this  respect  the  high- 
est degree  of  care  was  imposed 
upon  it.  This  is  elementary. 
See  6  Cyc.  619,  and  cases  cited. 
Now,  the  charge  made  being  that 
the  track  was  not  so  constructed 
or  maintained,  we  think  that  ev- 
idence of  the  breaking  of  rails 
at  other  nearby  points  on  the  line 
of  the  road,  where  the  conditions 
generally  were  the  same  as  at 
the  point  of  the  accident,  was 
competent." 
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the  utmost  care,  could  not  have  known  of  the  danger,  it  was 
adjudged  that  the  company  could  not  be  held  liable.^ 

But  since  the  duties  resting  upon  the  carrier's  servants  are 
required  to  be  performed  by  the  servants  themselves,  if  such  a 
duty  is  performed  by  a  third  person,  either  at  the  request  of 
a  servant  or  with  his  acquiescence,  the  act  will  be  considered  as 
that  of  the  servant  himself,  and  the  carrier  will  be  liable  for 
any  injury  resulting  from  its  negligent  performance.  So,  it 
is  the  duty  of  the  servant  to  prevent  ofificious  intermeddling 
with  his  duties,  when  such  intermeddling  is  known  to  him,  and 
the  fact  that  an  intruder  is  not  requested  by  the  servant  to 
perform  a  certain  service  cannot  excuse  the  master  for  its  neg- 
ligent performance,  where  the  servant  could  have  prevented 
the  intruder  from  undertaking  the  service.    To  hold  otherwise 

1.    Deyo  V.  Railroad  Co.,  34  N.  main     track     by     throwing     the 

Y.    9.      See   also,    Railroad    Co.    v.  switch,  and  there  being  nothing  to 

Herold,    74   Md.    510,    22    Atl.    323,  retard       their       movement,       the 

14  L.  R.  A.  75.  freight    cars   rolled    of   their   own 

In  Fredericks  v.  Railroad  Co.,  momentum  upon  the  main  track, 
157  Pa.  St.  103,  27  Atl.  Rep.  689,  crashed  into  the  train  in  which 
22  L.  R.  A.  306,  the  plaintiff's  the  plaintiff's  intestate  was  sit- 
intestate  was  sitting  in  a  pas-  ting,  causing  his  death.  In  an 
senger  car  on  the  main  track  of  action  to  compel  the  company  to 
the  defendant's  railroad.  A  short  respond  in  damages  for  the  al- 
way  from  the  car  there  was  a  leged  wrongful  death,  the  court, 
side  track  inclining  toward  and  in  its  opinion,  said:  "The  ques- 
connecting  with  the  main  track  tion  in  this  case  is  whether  the 
by  a  switch.  The  defendant's  defendant  company  was  bound,  in 
servants  had  run  several  freight  the  exercise  of  its  duty  of  ex- 
cars  onto  the  side  track  and,  in-  traordinary  care,  to  take  extraor- 
tending  that  they  should  remain  dinary  precautions  against  the 
there  for  a  time,  fixed  securely  grossly  criminal  acts  of  strang- 
the  brakes  and  opened  the  switch  ers.  .  .  .  There  is  no  duty 
so  that  in  case  the  freight  cars  resting  upon  any  person  to  anti- 
should  by  any  chance  loosen  and  cipate  wrongful  acts  in  others, 
run  toward  the  main  track,  they  and  to  take  precautions  against 
would  run  through  the  open  such  acts;  much  less  the  duty  of 
switch  and  upon  the  ground,  presuming  that  another  may  be  a 
While  so  secured,  a  mischievous  wrongdoer.  The  rule  that  the 
stranger  procured  a  coupling  pin  carrier  is  bound  to  exercise  the 
and  bent  open  the  brakes,  con-  highest  degree  of  care  that  ia 
nected   the    side   track    with    the  possible   to   human   foresight  and 
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would    be    to    abrogate    the    rule    governing    the    carrier's 
liability.^ 

Sec.  951.  (§  528.)  Same  subject — Liability  for  not  dis- 
covering' defect. — It  therefore  sometimes  becomes  important 
to  ascertain  whether  a  defect  previously  existed  to  which  the 
accident  is  to  be  attributed,  and  which  the  company  had  the 
opportunity  to  discover  and  to  remedy,  or  whether  the  accident 
occurred  without  any  previously  existing  defect,  such  as  it 
would  have  been  negligence  in  the  company  not  to  discover. 
If,  for  instance,  a  rail  apparentl}^  sound  should,  in  the  very  act 
of  being  passed  over  by  the  train,  break  and  occasion  an  in- 
jury without  negligence  on  the  part  of  the  company  in  not 
having  previously  discovered  its  weakness,  the  company  would 
not  be  liable ;  but  if  it  had  been  broken  before  the  accident  by 
another  train,  and  time  had  been  afforded  the  company  to 
discover  the  fact,  it  would  be  obnoxious  to  the  charge  of  negli- 
gence and  would  be  liable  to  the  injured  passenger.^  Both  the 
questions  arose  in  the  case  of  McPadden  v.  The  Railroad,^  the 

prudence,  does  not  require  a  con-  and    negligence    does    not    result 

struction  that  will  make  the  car-  from    the    want    of    such    precau- 

rier  an  insurer  against  accidents;  tions." 

nor    the    prevention    of    accidents  2.     Dimmitt  v.  Railroad  Co.,  40 

by     the     employment     of     means.  Mo.   App.    654,    citing    Hutch,    on 

which,  if  the  accident  could  have  Carr. 

been  foreseen,  might  have  been  3.  Where  an  accident  happens 
used  to  prevent  it;  nor  for  the  because  of  the  breaking  of  a  car- 
wrongful  acts  of  strangers  unless  wheel,  not  attributable  to  the 
the  carrier  was  remiss  in  not  dis-  fault  of  the  company,  the  latter 
covering  them  in  time  to  avert  the  is  not  liable  because  a  passenger 
injury;  nor  for  an  impracticable  had  told  the  conductor  that  he 
character  or  extent  of  precaution  had  heard  an  unusual  sound  and 
which  could  not  be  observed  felt  a  jar,  and  the  conductor 
without  so  ruinous  a  cost  as  to  made  such  examination  as  he 
destroy  the  business;  and  in  all  could  without  stopping  the  train, 
cases  the  liability  is  only  such  as  though  if  it  had  been  stopped  the 
results  from  negligence.  If  the  broken  wheel  would  have  been 
purpose  and  the  act  were  crim-  discovered.  Frelson  v.  Southern 
inal,  and  were  those  of  a  stran-  Pac.  Co.,  42  La.  Ann.  673,  cited  in 
ger,  and  could  not  have  been  fore-  7  So.  Rep.  800  as  Irelson  v.  South- 
seen  by  any  human  skill  or  knowl-  em  Pac.  Co. 
edge,  the  duty  of  precaution  4.  44  N.  Y.  478. 
against   such  acts   does  not  arise. 
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contention  of  the  plaintiff  being  that  the  rail,  the  breaking  of 
which  caused  the  accident,  had  really  been  broken  by  another 
train  which  had  run  over  it  a  few  minutes  before  the  one  in 
w^hich  he  was  a  passenger.  But  it  was  held  that  even  if  that 
were  so,  sufficient  time  and  opportunity  had  not  been  given  the 
road  to  discover  and  repair  the  defect  before  the  happening 
of  the  accident  from  which  the  plaintiff  was  the  sufferer. 

Sec.  952.  (§  529.)  Responsibility  for  not  adopting  useful 
improvements  which  may  promote  the  safety  of  the  passenger. 
— Carriers  of  passengers  may  also  become  chargeable  with 
negligence  by  a  failure  to  adopt  such  known  and  generally 
used  inventions  and  improvements,  in  the  manner  of  the  con- 
struction of  their  vehicles,  as  conduce  to  the  safety  of  passen- 
gers by  their  modes  of  conveyance ;  and  the  same  requirement 
is  made  as  to  the  construction  and  general  equipment  of  their 
roads  of  those  carriers  w'ho  build  and  are  responsible  for  their 
condition.^  But  while  the  law  demands  for  the  safety  of  the 
passenger  the  utmost  care,  it  will  not  hold  the  carrier  account- 
able for  the  use  of  every  possible  means  to  prevent  injury 
which  the  highest  scientific  skill  might  have  brought  to  bear, 
nor  for  the  employment  of  every  device  which  ingenuity  might 

5.  Smith  V.  The  Railroad,  19  tween  the  railings  on  the  rear 
N.  Y.  127,  6  Duer,  225;  Hegeman  platform  of  a  passenger  car  in  a 
V.  The  Railroad,  16  Barb.  353,  13  mixed  train  is  a  question  for  the 
N.  Y.  9;  Caldwell  v.  The  Steam-  jury.  Newton  v.  Railroad  Co.,  80 
boat  Co.,  47  N.  Y.  282;  Baltimore,  Hun,  491,  30  N.  Y.  Supp.  488. 
etc.  R.  R.  V.  The  State,  29  Md.  There  is  evidence  that  a  step  on 
252;  Meier  r.  The  Railroad,  64  a  stage  coach  is  defective,  suffi- 
Penn.  St.  225;  Nashville,  etc.  R.  cient  to  make  the  question  of 
R  V.  Messino,  1  Sneed,  220;  Nash-  negligence  one  of  fact  for  the 
ville,  etc.  R.  R.  r.  Elliott,  1  Cold,  jury,  when  it  is  shown  that  the 
611;  Costello  i\  The  Railroad,  65  plaintiff  was  injured  while  enter- 
Barb.  92;  Unger  r.  The  Railroad,  ing  defendant's  stage  by  his  foot 
51  N.  Y.  497;  Taylor  v.  The  Rail-  slipping  through  the  open  step 
way,  48  N.  H.  304;  Toledo,  etc.  thereon;  that  both  open  and 
R.  R.  V.  Conroy,  68  111.  560;  Jack-  closed  steps  were  in  use  on 
son  V.  The  Railway,  L.  R.  2  Com.  stages,  and  that  closed  steps  were 
P.   D.   125.  safer.      Frobisher    v.    Transporta- 

Whether  it  is  negligence  not  to  tion    Co..    81    Hun,    544,    30    N.    Y. 

have  a  chain  across  the  space  be-  Supp.    1099. 
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have  suggested,  regardless  of  their  expense  as  compared  with 
the  character  and  amoimt  of  his  business,  or  of  the  difficulties 
of  their  adoption  and  application,  or  of  their  importance,  or  of 
the  necessity  for  them  in  the  particular  business.  Nor  will  he 
be  held  liable  for  failing  to  adopt  an  untried  machine  or  mode 
of  construction.^  In  a  case  in  which  the  question  was  as  to 
the  liability  of  a  railway  company,  by  reason  of  continuing  to 
use  a  particular  kind  of  switch  instead  of  one  of  an  improved 
pattern,  by  the  employment  of  which  it  appeared  that  the  acci- 
dent would  have  been  avoided,  "undoubtedly,"  said  tha 
court,  "this  rule  is  to  be  applied  with  a  reasonable  regard  to 
the  ability  of  the  company  and  the  nature  and  cost  of  such 
improvements ;  but  wnthin  its  appropriate  liinits,  it  is  a  rule  of 
great  importance,  and  one  which  should  be  strictly  enforced. 
A  stronger  case  for  the  application  of  the  rule  than  is  here 
presented  could  scarcely  arise.  The  improvement  related  to 
a  part  of  the  apparatus  of  the  road  which  is  a  source  of  numer- 
ous accidents.  Its  utility  was  undoubted  and  the  expense 
trifling.  The  defendants  had  themselves  recognized  its  value. 
If  the  principle  should  ever  be  applied,  therefore,  it  should  be 
applied  here.  The  defendants  w^ere  clearly  in  default  for  per- 
mitting the  short  switch  to  remain  in  use  upon  the  road, 
especially  at  a  place  where  there  was  a  somewhat  unusual 
complication  of  switches."^ 

6.  Steinweg  v.  The  Railway,  43  or  to  use  on  freight  trains  all  the 

N.  Y.  123.  safety  appliances  used  on  passen- 

Thus  there  is  no  principle  of  law  ger  trains.     Oviatt  v.  Railway  Co., 

which  requires  a  railroad  company  43  Minn.  300. 

to  furnish  its  road  with  new  cars  A  carrier  is  required  to  use  a 
to  transport  passengers,  or  which  headlight  that  is  up  to  the  stand- 
makes  it  liable  for  using  old  ones,  ard  of  those  in  general  use,  and  is 
But  whether  new  or  old,  it  is  re-  reasonably  adapted  for  the  pur- 
quired  to  keep  them  in  good  repair  pose  for  which  they  are  intended; 
and  fit  for  use  so  as  not  to  endan-  but  the  law  does  not  require  that 
ger  the  safety  of  passengers,  such  appliances  shall  be  "of  the 
Wormsdorf  v.  Railway  Co.,  75  most  approved  pattern  in  use." 
Mich.  472.  Railway   Co.   v.    Guilford,   119   Ga. 

A  passenger  carrier  is  not  bound  523,  46  S.  E.  Rep.  655. 

to  adopt  every  new  improvement  7.  Smith  v.  The  Railroad,  supra. 
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Sec.  953.  (§  530.)  Same  subject. — And  where  the  action 
was  against  a  ferry  company,  to  recover  damages  for  an  injury 
to  a  passenger  upon  one  of  its  boats,  through  its  alleged  neg- 
ligence, Colt,  J.,  in  delivering  the  opinion  of  the  court,  illus- 
trated the  distinction  by  saying :  ' '  The  modes  of  conveyances 
in  use  by  passenger  carriers,  both  by  land  and  water,  vary  as 
the  exigencies  of  the  traffic  and  its  remunerative  character  re- 
quire and  justify.  To  require  all  carriers  to  adopt  alike  ex- 
pensive provisions  for  the  safety  of  passengers,  without 
reference  to  the  nature  of  their  employment  or  the  amount  of 
their  business,  would  be  impracticable  and  absurd.  It  would 
be  like  requiring  all  public  highways  in  the  commonwealth  to 
be  kept  in  a  like  state  of  repair,  without  reference  to  the  nature 
of  the  country  through  which  they  pass,  or  the  amount  of 
travel  they  accommodate.  The  different  kinds  of  ferries  in 
use  vary  from  the  rudest  form  of  boat,  drawn  from  shore  to 
shore  by  ropes,  propelled  by  oars  or  horse  power  or  the  current 
of  the  stream,  with  landing  places  on  the  banks,  to  those  ex- 
pensive steamboats  which  ply  between  populous  districts, 
provided  with  every  convenience  of  access  from  docks  and 
ferry  houses.  It  cannot  be  necessary,  in  order  to  protect  them- 
selves from  liability,  that  all  these  different  ferry-men  should 
adopt  those  appliances  which  can  be  shown  to  be  the  safest, 
and  which  others  in  the  same  occupation  use."* 

Sec.  954.  Same  subject. — Duty  of  raiLroad  company  to 
maintain  "whip  lashes"  near  overhanging  structures  or 
bridges. — By  the  weight  of  authority,  it  is  the  duty  of  rail- 

8.  Le  Barron  v.  The  Perry  Co.,  that  point.     On   the   contrary,  the 

11  Allen,  312.  evidence  tended  to  show  that  the 

In  Hughes  v.  Steamboat  Co.,  31  brass  covering  was  raised  in  stars 

N.  Y.  Supp.  1012,  11  Misc.  65,  the  to  get  an  uneven  surface,  and  the 

plaintiff  claimed  he  had  been  in-  court  refused  to  disturb  a  verdict 

jured   by  falling  on  the  stairs  of  in  favor  of  the  defendant, 

defendant's  steamboat.     He   intro-  On  the  question  of  the  liability 

duced  evidence  to   show  that  the  of  a  vessel  for  injuries  arising  out 

steps  were  covered  with  polished  of  latent  defects  in  the  vessel,  see 

and  very  slippery    brass,    but    his  The  Oregon,  133  Fed.  609,  68  C.  C. 

testimony  was  not  corroborated  on  A.  603. 

69 
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road  companies  to  so  construct  their  overhead  bridges,  or 
other  structures  over  their  tracks,  that  those  who  have  the 
right  to  be  upon  the  tops  of  their  freight  trains  may  not  be 
exposed  to  unnecessary  risks  or  perils  that  can  easily,  and 
without  any  great  outlay,  be  avoided.  And  if  such  a  structure 
does  expose  those  who  have  a  right  to  be  upon  the  tops  of 
freight  trains  to  unusual  risk,  the  duty  will  devolve  upon  the 
railroad  company  to  give  verbal  notice  of  the  danger,  or  else 
to  provide  "whip  lashes"  for  the  purpose  of  affording  timely 
warning  of  the  approach  of  freight  trains  to  the  structure. 
Thus  where  a  stockman  who  was  passing  over  the  tops  of 
freight  cars,  after  having  attended  his  stock,  was  struck  by  a 
snow-shed  which  the  railroad  company  had  constructed  over  its 
track  in  such  a  manner  that  persons  walking  upright  on  the 
running  boards  of  the  cars  could  not  safely  pass  beneath  it,  it 
was  held  that  in  failing  to  give  him  warning,  either  verbally 
or  by  "whip  lashes"  or  other  equipment,  of  the  approach  of  the 
train  to  the  structure,  the  company  was  guilty  of  negligence 
and  was  therefore  liable  for  the  injury.^ 

Sec.  955.  Duty  of  railroad  company  to  maintain  fences 
along  its  right  of  way. — The  obligation  owed  by  a  railroad  com- 
pany to  its  passengers  requires  of  its  employes  in  charge  of  its 
trains  a  faithful  watchfulness  to  prevent  accidents  by  collision 
with  animals  which  may  wander  upon  its  track.  And  if  such 
watchfulness  is  not  sufficient  to  guard  against  the  danger,  and 
a  fence  will  render  the  track  more  safe  from  the  intrusion  of 
animals,  the  company's  obligation  will  require  it  to  adopt  the 
more  effective  precaution.  If  the  conditions  are  such  in  respect 
to  animals  wandering  upon  its  track  that  the  want  of  a  proper 
fence  increases  the  dangers  of  railroad  travel,  and  an  accident 
results  occasioning  injury  to  a  passenger,  the  railroad  com- 
pany will  be  liable  for  such  injury,  although  it  may  owe  no 
duty  to  the  adjacent  land  owner  or  to  the  owner  of  the  animals 

9.  Saunders     v.     Southern    Pac.    56  Fed.  451,  5  C.  C.  A.  551,  12  U.  S. 
Co.,  13  Utah,  275,  44  Pac.  Rep.  932.    App.  392,  and  cases  cited. 
See  also,  Railway  Co.  v.  Carpenter, 
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to  fence  its  track.^*^     The  duty  to  construct  proper  fences  is 
imposed  by  statute  in  some  states.^  ^ 

Sec.  956.  (§  531.)  Duty  as  to  examination  of  vehicles  and 
other  apparatus. — It  is  laid  down  in  some  of  the  cases  that  the 
carrier  is  required  to  examine  his  vehicles  and  other  apparatus 
for  the  convej'ance  of  his  passengers  previous  to  the  commence- 
ment of  each  journey,  and  that  if  he  fail  to  do  so  and  an  injury 
happen  to  a  passenger,  caused  by  a  defect  in  any  of  them, 
which  might  have  been  discovered  by  such  an  examination,  he 
will  be  obnoxious  to  the  charge  of  negligence  and  responsible 
for  the  injury.^ 2  Qf  ^j^jg  p^jg  \^q  ^y^s  held  to  a  punctilious  ob- 
servance, where  it  was  proven  that  when  the  accident  hap- 
pened the  coach  was  on  its  second  journey  aftef  the  last 
examination  which  had  been  made  of  it ;  and,  although  it  had 
just  before  been  repaired  at  the  coachmaker's,  the  carrier  was 
held  liable.  "For,"  as  said  by  Best,  J.,  "when  ten  or  four- 
teen people  are  placed  on  the  outside,  as  is  the  case  with  many 
of  these  stages,  a  master  is  guilty  of  gross  negligence  if  no  in- 
spection of  the  coach  takes  place  immediately  previous  to  each 
journey.  "^2 

Sec.  957.  (§  532.)  Same  subject. — This  rule,  however. 
was  established  in  the  old  stage-coach  days,  and  was  of  course 
intended  for  the  guidance  of  carriers  by  the  modes  of  con- 
veyance then  in  vogue.  It  does  not,  it  is  apprehended,  apply 
to  steamboats  and  railways,  which  are  now  the  principal  car- 
riers. The  modes  of  testing  the  safety  of  the  former  are  pre- 
scribed by  general  statutory  laws,  which  require  their  inspec- 
tion at  certain  stated  periods  and  in  certain  prescribed 
modes,^^  while  the  latter  would  hardly  fulfill  the  law  by  exami- 

10.  Fordyce  v.  Jackson,  56  Ark.  12.  Sharp  v.  Grey,  9  Bing.  457; 
504,  20  S.  W.  Rep.  528;  Railroad  Ware  v.  Gay,  11  Pick.  106;  In- 
Co.  V.  Thompson,  (Tex.  Civ.  App.)     galls  v.  Bills,  9  Met.  1;   Hanley  v. 

:  S.  W.  Rep.  439.  The    Railroad,    1    Edm.    Sel.    Cas. 

11.  Railroad     Co.    v.    Elder,    149     359. 

111.  173,  36  N.  E.  Rep.  565,  affirm-  13.  Bremner  v.  Williams,  1  C.  & 

inrj  50  111.  App.  276;   Railway  Co.  P.    414. 

r.   Hendricks,   128   Ind.   462,  28   N.  14.  The  failure  to  keep  the  floor 

E.  Rep.  58.  constantly   dry   around   the   water 
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nations  only  previous  to  the  commencement  of  each  journey, 
but  are  required  to  be  continually  watchful  of  their  vehicles, 
including  all  the  means  used  by  them  in  the  transportation, 
and  cautiously  to  observe  all  the  accustomed  and  known  tests 
for  the  discovery  of  their  insufficiency  as  often  as  the  circum- 
stances may  require.  In  this  matter  no  invariable  rule  can 
be  laid  down  by  which  they  are  to  be  governed;  for  what 
would  be  prudence  and  caution  upon  one  journey  and  in  one 
state  of  weather  might  not  be  so  considered  upon  another 
journey,  or  over  a  different  road,  or  at  another  season. 

Railroad  companies,  it  is  said,  have  two  means  of  informing 
themselves  as  to  the  condition  of  their  cars.  First,  inspection 
made  while  the  train  is  at  rest  by  persons  assigned  to  that  ser- 
vice; and,  secondlj',  the  cursory  and  current  observations  of 
those  members  of  the  train  crew  whose  duty  it  is  to  be  on  and 
in  the  cars  while  the  train  is  in  motion^  and  who  are  expected 
as  they  go  about  their  business  to  have  an  eye  to  their  sur- 
roundings. The  observation  that  the  conductor  or  brakeman 
may  reasonably  be  relied  on  to  make  is,  however,  necessarily 
incidental  to  the  performance  of  other  duties  and,  on  that 
account,  is  less  exhaustive  than  a  regular  inspection.^ ^^  It 
cannot,  therefore,  be  continuous,^^  and  on  that  ground  a  rail- 
cooler  in  the  steerage  of  a  vessel  and  leaves  the  sockets  used  to 
will  not  render  the  vessel  liable  secure  them  projecting  above  the 
for  injuries  due  to  the  slipping  of  floor  and  exposed,  a  passenger  who 
a  steward  thereon  and  spilling  hot  is  cognizant  of  their  presence,  and 
gruel  on  a  passenger.  The  An-  through  a  lurch  of  the  sea,  falls 
choria,  83  Fed.  847,  27  C.  C.  A.  over  a  socket,  cannot  hold  the 
650,  51  U.  S.  App.  60S,  afprming  owner  of  the  steamer  liable  for  his 
Mulvana  v.  The  Anchoria,  77  Fed.  injuries.  Bruswitz  v.  Navigation 
994.  Co.,    64   Hun,   262,    19   N.   Y.   Supp. 

The  "utmost  human  care  and  75. 
foresight"  is  required  of  carriers  As  to  ice  on  the  decks  of  ferry- 
of  passengers  in  providing  safe  boats,  see  Rosen  v.  City  of  Bos- 
machinery  and  mechanical  ap-  ton,  187  Mass.  245,  72  N.  E.  Rep. 
pliances,  and  only  reasonable  care  992,  68  L.  R.  A.  153. 
is  required  in  respect  of  matters  15.  Proud  v.  Railroad  Co.,  64  N. 
in  which  the  passenger  may  exer-  J.  Law  702,  46  Atl.  710,  50  L.  R. 
cise  judgment  and   discretion.     If    A.  468. 

the   owner   of  a  steamer   removes        16.  Proud  u.  Railroad  Co.,  supra; 
the   tables   in   the    dining   saloon,    Palmer   v.   Pennsylvania   Co.,   Ill 
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road  company  lias  been  held  not  liable  for  the  locking  of  the 
door  of  a  water-closet  on  a  female  passenger  through  a  mere 
accident,  and  her  consequent  confinement  therein  for  a  few 
minutes,^  ^  and,  in  the  absence  of  proof  that  sufficient  time  had 
elapsed  to  charge  the  servants  with  notice  of  its  presence,  and 
to  give  them  a  reasonable  opportunity  to  remove  it,  the  rail- 
road company  was  held  not  liable  for  injuries  caused  by  slip- 
ping on  snow  or  ice,^^  vomit^^  or  mud.^'^'  which  had  been  de- 
posited on  the  steps  or  platforms  of  the  cars  while  en  route. 
But  the  rule  as  to  regular  inspection  of  railroad  vehicles  while 


N.  Y,  488,  18  N.  E.  Rep.  859,  2  L. 
R.  A.  252. 

In  this  case  the  car  in  question 
had  a  well  and  safely  constructed 
platform  provided  with  all  the 
conveniences  and  appliances  ordi- 
narily used  to  afford  safety  and 
comfort  to  its  occupants,  with 
proper  and  convenient  steps  and 
hand-rails.  During  a  night  trip, 
in  a  storm  of  sleet  and  snow,  a 
thin  covering  of  ice  had  formed 
upon  the  platform,  upon  which  a 
passenger,  who  had  several  times 
passed  over  it  and  knew  of  its  con- 
dition, slipped  and  was  injured. 
"The  presence  of  snow  or  ice  upon 
exposed  places  on  moving  cars  is 
an  accident  of  the  hour,  and  no 
ordinary  diligence  could,  during 
the  prevalence  of  a  storm,  wholly 
remove  its  effects  from  the  places 
exposed  to  its  action,  so  as  to  pre- 
vent accidents  to  heedless  and  in- 
attentive travelers.  A  passenger 
on  a  railroad  train  has  no  right 
to  assume  that  the  effects  of  a 
continuous  storm  of  snow,  sleet, 
rain  or  hail  will  be  immediately 
and  effectually  removed  from  the 
exposed  platform  of  the  car  while 
making  its  passage  between  sta- 
tions or  the  termini  of  its  route, 
and  It  would  be  an  obligation  be- 


yond a  reasonable  expectation  of 
performance  to  require  a  railroad 
corporation  to  do  so." 

17.  Gulf,  etc.  R'y  Co.  r.  Smith, 
10  Tex.  Civ.  App.  338,  30  S.  W. 
Rep.  361. 

18.  Palmer  v.  Railroad  Co.,  Ill 
N.  Y.  488,  18  N.  E.  Rep.  859,  2  L. 
R.   A.  252. 

No  legal  duty  is  imposed  upon  a 
railroad  company  to  remove  ice 
from  the  railing  or  platform  of  the 
front  end  of  the  express  car,  or  to 
make  such  platform  safe  for  pas- 
sengers to  get  on  or  ride  upon  the 
same.  Railway  Co.  v.  Allender,  59 
111.  App.  620;  s.  c.  47  111.  App.  48  J. 

In  Railway  Co.  r.  Aldridge,  27 
Ind.  App.  498,  61  N.  E.  Rep.  741, 
the  plaintiff  knew  of  the  presence 
of  snow  and  ice  on  the  rear  plat- 
form, and  that  the  conductor  was 
stationed  at  the  front  end  of  the 
car  to  assist  passengers  in  alight- 
ing, but  he  persisted  in  getting  olT 
at  the  rear  end.  He  was  held 
guilty  of  such  contributory  negli- 
gence as  would  bar  a  recovery. 

19.  Proud  V.  Railroad  Co.,  64  N. 
J.  L.  702,  46  Atl.  Rep.  710,  50  L, 
R.    A.    468. 

20.  Vancleve  v.  Railroad  Co.,  107 
Mo.  App.  96,  80  S.  W.  Rep.  706. 


I 
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at  rest  is  much  stricter  than  that  relating  to  their  inspection 
while  in  motion.  Such  inspection  must  then  be  made  as  is 
consistent  with  that  degree  of  engineering  skill  and  experience 
required  in  the  careful  and  prudent  operation  of  railroads; 
and  for  any  injury  resulting  from  the  company's  failure  to  so 
inspect  its  vehicles,  it  will  be  liable.  Under  circumstances  of 
more  than  ordinary  peril,  as  in  case  of  violent  storms  or  floods, 
the  railroad  company  must  inspect  its  vehicles  with  more  than 
ordinary  promptitude,  particularly  those  parts  which  are  the 
most  apt  to  become  defective  from  such  causes.  The  greater 
the  peril,  the  greater  is  the  vigilance  demanded.^i  And  this 
vigilance  extends  to  the  inspection  of  sleeping  cars  owned  by 
another  company  which  the  railroad  company  invites  its 
passengers  to  use. 22 

5,    Duty  as  to  servants  employed. 

Sec.  958.  (§  533.)  Responsibility  for  the  character  of 
servants  employed. — It  is  equally  important  and  imperative 
that  the  employees  or  servants  of  the  carrier  shall  be  compe- 
tent, attentive  and  sufficiently  skilled  for  the  performance  of 
the  duties  to  which  they  may  be  assigned.  As  to  the  responsi- 
bility of  coach  proprietors  in  this  respect,  it  was  said  by  Best, 
J.,  that  ''the  coachman  must  have  competent  skill,  and  must 
use  that  skill  with  diligence ;  he  must  be  well  acquainted  with 
the  road  he  undertakes  to  drive;  he  must  be  provided  with 
steady  horses,  a  coach  and  harness  of  sufficient  strength,  and 
properly  made ;  and  also  with  lights  by  night.  If  there  be  the 
least  failure  in  any  one  of  these  things,  the  duty  of  the  coach 

21.  Libby  v.  Railroad  Co.,  85  Me.  is  warranted  in  finding  that  their 

34,  26  Atl.  Rep.  943,  20  L.  R.   A.  condition     ought     to     have     been 

812;    Keating  v.  Railroad  Co.,  104  remedied  at  the  earliest  practica- 

Mich.  418,  62  N.  W.  Rep.  575.  ble  moment.     Oilman  v.  Railroad 

If    snow    and    ice    were    on    the  Co.,  168  Mass.  454,  47  N.  B.  Rep. 

steps    of    a    car   before    the    train  193. 

started,  and  the  steps  were  in  such  22.  Robinson  v.  Railroad  Co.,  135 

a    condition    that    some    one    was  Mich.  254,  97  N.  W.  Rep.  689. 
likely  to  slip  upon  them,  the  jury 
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proprietors  is  not  fulfilled,  and  they  are  answerable  for  any  in- 
jury or  damage  that  happens.  "^3  And  this  definition  of  the 
diligence  required  of  such  carriers  has  been  substantially  rev 
peated  in  a  number  of  American  cases.^"*  And  when  the  route 
or  journey  upon  which  he  is  employed  is  one  more  than  ordi- 
narily exposed  to  the  danger  of  attacks  by  robbers  and  out- 
laws, the  driver,  besides  being  competent  in  other  respects, 
must  be  cool,  self-possessed,  prudent,  and  of  good  judgment 
and  forethought.25 

Sec.  959.  (§  534.)  Same  subject — Liable  for  their  negli- 
gence, imprudence  or  incompetency. — For  any  carelessness, 
imprudence  or  incompetency  of  the  driver,  the  proprietor  will 
of  course  be  liable  to  the  same  extent  as  for  his  own.  It  has 
accordingly  been  held  that  if,  of  two  ways,  the  driver,  with 
knowledge  of  the  fact,  select  the  one  which  is  the  more  hazard- 
out -,26  or  if  the  accident  be  caused  by  racing  or  improper 
speed  ;2'^  or  if  he  fail  to  caution  the  passengers  when  passing 
over  a  part  of  the  road  more  than  ordinarily  dangerous  ;28  or 
if  through  his  negligence  the  passenger  is  put  in  a  position  of 
danger,  in  the  attempt  to  escape  from  which  he  is  injured, ^^ 
even  though  if  he  had  remained  quiet  and  made  no  effort  to 
extricate  himself  from  the  supposed  danger,  he  would  have  re- 

23.  Crofts  V.  Waterhouse,  3  road  by  showing  that  the  injured 
Bing.  319.  passenger  directed  or  expressed  a 

24.  McKinney  v.  Neil,  1  McLean,  wish    to    travel    over     such    road. 
540;   Tuller  v.  Talbot,  23  111.  357;  Budd  v.  Carriage  Co.,  25  Ore.  314, 
Parish     i;.    Reigle,    11   Gratt.    697;  35  Pac.  Rep.  660,  27  L.  R.  A.  279. 
Frink  v.  Coe,  4  G.  Greene  (Iowa),  27.  Mayor  v.  Humphries,  1  C.  & 
555;   Stokes  v.  Saltonstall,  13  Pet.  P,  251. 

181;    Benner  Livery   Stable  Co.  v.  28.  Maury   v.   Talmadge,    2    Mc- 

Busson,  58  111.  App.  17.  Lean,  157;  Laing  v.  Colder,  8  Penn. 

25.  Holladay  v.  Kennard,  12  St.  479;  Dudley  o.  Smith,  1  Camp. 
Wall.  254.  167. 

26.  Mayhew  v.  Boyce,  1  Starkie,  29.  Stokes  v.  Saltonstall,  13  Pet. 
•*23.  181;    Ingalls    v.    Bills,   9     Met.     1; 

The  carrier  cannot  escape  lia-  Jones  v.  Boyce,  1  Stark.  493;  Cas- 
bllity  for  an  injury  caused  by  well  v.  The  Railroad,  98  Mass.  194. 
driving    a    team    over    an    unsafe 
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ceived  no  injury  ;3o  or  if  the  accident  be  attributable  to  the 
intoxication  of  the  driver  the  carrier  is  responsible.^! 

Sec.  960.  (§  535.)  Same  subject — Companies  and  corpo- 
rations liable. — As  to  companies  and  corporations,  by  which  by 
far  the  greater  part  of  the  business  of  the  carriage  of  passen- 
gers is  now  done,  and  which  necessarily  act  through  agents, 
the  law  will  recognize  no  distinction  when  the  question  is  one 
of  negligence  between  such  agents  and  their  principals,  ex- 
cept so  far  as  the  remedy  is  concerned ;  and  in  questions  of  lia- 
bility for  injuries  occasioned  by  negligence  or  incompetency 
between  such  carriers  and  their  passengers,  the  officers  and 
agents  of  the  former  will  be  identified  with  their  principals, 
and  the  question  of  negligence,  unfitness  or  incompetency  to 
which  the  injury  is  referred  will  be  treated  as  one  between  the 
injured  passenger  and  the  officer  or  agent  himself,32  and  such 
companies  will  be  regarded  as  constructively  present  in  all 
acts  performed  by  their  agents  and  servants  within  the  range 
of  their  ordinary  employments.^^     And  when  such  carriers 

30.  Eldridge  v.  The  Railroad,  1  lins,  3  Duvall,  114;  Pittsburg,  etc. 
Sand.  89;  Railroad  v.  Aspell,  23  R.  R.  v.  Duby,  38  Ind.  294;  Rail- 
Penn.  St.  147;  Buel  r.  The  Rail-  way  Co.  v.  Brown,  113  Ga.  414, 
road,    31    N.    Y.    314;    Dimmitt   v.  38  S.  E.  Rep.  989. 

Railroad  Co.,  40  Mo.  App.  654,  The  captain  of  a  vessel  is  a 
citing  Hutch,  on  Carr.  general  agent  of  the  owner,  but 
In  Ephland  v.  Railway  Co.,  71  his  authority  does  not  extend  be- 
Mo.  App.  597;  s.  c.  57  Mo.  App.  yond  the  transactions  and  con- 
147,  a  brakeman  wantonly  terri-  cerns  within  the  scope  and  busi- 
fied  passengers  by  calling  out,  ness  of  his  principal.  The  ship- 
"Jump  for  your  lives!"  and  by  owner  will  not  be  liable  in  dam- 
rushing  to  the  brakes.  The  plain-  ages  to  a  passenger  therefore  when 
tiff  believed  himself  to  be  in  im-  the  master  gratuitously  under- 
minent  danger,  jumped  off  the  takes  to  deliver  a  telegram  to  a 
train  and  was  injured.  The  rail-  passenger.  Davies  v.  Steamboat 
road  company  was  held  liable,  al-  Co.,  94  Me.  379,  47  Atl.  Rep.  896, 
though  there  was  a  strong  dis-  53  L.  R.  A.  239. 
senting  opinion  on  the  ground  that  33.  Bass  v.  The  Railway,  36  Wis. 
the  brakeman  was  not  acting  450;  Washburn  v.  The  Railroad,  3 
within  the  scope  of  his  authority.  Head,    638;     Taillon   v.   Mears,  29 

31.  Frink     v.     Coe,     4     Greene  Mont.  161,  74  Pac.  Rep.  421. 
(Iowa),   555.  If  an  employe  of  the  carrier  neg- 

32.  Louisville,  etc.  R.  R.  v.  Col-  ligently  pushes  or  crowds  a  pas- 
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employ  for  the  carriage  of  their  passengers  steam  power,  and 
undertake  to  convey  them  by  railroads  and  steam  vessels,  in 
which  mode  of  carriage  the  least  omission  of  duty  or  want  of 
necessary  skill  or  promptness  may.be  attended  with  the  most 
disastrous  results,  they  will  be  required  to  exercise  even  more 
circumspection,  if  possible,  than  carriers  by  other  modes  of 
conveyance,  in  the  selection  of  their  employees.  As  said  by 
Grier,  J.,  in  the  case  of  The  Philadelphia  &  Reading  Railroad 
V.  Derby,^'*  "a  large  proportion  of  the  accidents  on  railroads 
are  caused  by  the  negligence  of  the  servants  or  agents  of  the 
company.  Nothing  but  the  most  stringent  enforcement  of  dis- 
cipline, and  the  most  exact  and  perfect  obedience  to  every  rule 
and  order  emanating  from  a  superior,  can  insure  safety  to  life 
and  property.  The  intrusting  such  a  powerful  and  dangerous 
engine  as  a  locomotive  to  one  who  will  not  submit  to  control, 
and  render  implicit  obedience  to  orders,  is  itself  an  act  of  negli- 
gence, the  'causa  causans'  of  the  mischief;  while  the  proximate 
cause,  or  the  'ipsa  negligentia'  which  produces  it,  may  truly 
be  said,  in  most  cases,  to  be  the  disobedience  of  orders  by  the 
servant  so  intrusted.  If  such  disobedience  could  be  set  up  by 
a  railroad  company  as  a  defense  when  charged  with  negli- 
gence, the  remedy  of  the  injured  party  would  in  most  cases 
be  illusive,  discipline  would  be  relaxed,  and  the  danger  to  the 
life  and  limb  of  the  traveler  greatly  enhanced.  Any  relaxation 
of  the  stringent  policy  and  principles  of  the  law  affecting  such 
cases  would  be  highly  detrimental  to  the  public  safety,  "^s 

Sec.  961.  (§  536.)  Same  subject — Liability  for  knowingly 
retaining  unfit  servants — Ratification. — And  if,  with  knowl- 
edge of  his  incompetency,  unfitness,  or  intemperate  habits, 
such  carriers  employ  a  servant,  or  retain  him  in  the  manage- 
ment of  any  portion  of  their  business  upon  which  the  safety  of 

senger,   who   is  about    to    alight,  185  Pa.  St.  46,  39  Atl.  Rep.  820. 

from  the  car,  and  an   injury  fol-  34.  14  How.  468. 

lows,   the   carrier   is   liable   when  35.  And  see  Carpue  v.  The  Rall- 

the  employe  is  acting  in  the  line  way,  5  Ad.  &  El.   (N.  S.)   747. 
of   his   duty.     Schimpf   v.   Harris, 
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their  passengers  may  depend,  it  will  be  gross  misconduct  on  the 
part  of  the  carrier,  and  if  an  accident  occur  therefrom,  from 
which  the  passenger  sustains  an  injury,  he  will  not  be  confined, 
in  his  recovery  against  the  carrier,  to  merely  compensatory 
damages.^''  And  it  has  been  said  that  if  such  carriers  employ 
a  servant  or  agent  of  intemperate  habits,  and  an  accident  oc- 
cur which  might  have  been  avoided  or  prevented  by  any  exer- 
tion of  skill  or  diligence  on  his  part,  the  law  will  presume  that 
it  was  occasioned  by  his  intemperance,  and  the  burden  will  be 
thrown  upon  the  company  of  showing  that  at  the  time  of  its 
occurrence  he  was  sober.^'^  And  evidence  of  the  intemperate 
habits  of  an  employe,  with  knowledge  on  the  part  of  a  rail- 
road company,  may  be  shown,  with  a  view  to  the  enhancement 
of  damages;  for  if  a  railroad  company  knowingly  and  wanton- 
ly employs  a  drunken  engineer  or  switchman,  or  retains  one 
after  knowledge  of  his  habits  is  brought  home  to  it,  or  to  a 
superintendent  authorized  to  discharge  him,  and  injury  occurs 
by  reason  of  such  habits,  the  company  will  be  amenable  to  the 
severest  rule  of  damages.^s 

6.     Duty,  to  accept  passengers. 

Sec,  962.  (§  537.)  Their  duty  to  accept  as  passengers  those 
who  offer  themselves  for  carriage. — It  has  never  been  directly 
decided  by  the  courts  of  England  whether,  at  common  law, 
those  who  hold  themselves  out  as  carriers  of  passengers  are 
obliged  to  receive  and  carry  all  persons  who  offer  themselves, 
as  common  carriers  are  to  accept  and  carry  all  the  goods  of- 

36.  Cleghorn  v.  The  Railroad,  56  kins  v.  Railroad  Co.,  55  Mo.  201. 
N.  Y.  44;  Frink  v.  Coe,  4  Greene,  In  Gulf,  etc.  R.  Co.  v.  Kirkbride, 
supra;  Caldwell  v.  S.  B.  Co.,  47  79  Tex.  457,  15  S.  W.  Rep.  495, 
N.  Y.  282.  the   court   hold   that  an   act  of  a 

37.  Penn.  R.  R.  v.  Books,  57  servant  for  which  the  master  was 
Penn.  St.  339.  not   at   the    time    liable    does   not 

38.  Cleghorn  v.  The  Railroad,  56  become  his  act  because  he  after- 
N.  Y.  44;  Gasway  v.  Railroad  Co.,  wards  refuses  to  discharge  the 
58  Ga.  216;  New  Orleans,  etc.  R.  servant.  Citing  Railway  Co.  v. 
Co.  V.  Burke,   53  Miss.   200;    Bass  McDonald,  75  Tex.  46. 

V.  Railway  Co'.,  42  Wis.  654;  Per- 
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fered  to  them  for  that  purpose.  The  case  of  Bretherton  v. 
Wood,^^  which  is  generally  cited  to  sustain  the  position  that 
they  are  so  bound,  is  only  inferentially  a  decision  of  the  ques- 
tion. It  was  an  action  against  ten  proprietors  of  a  coach  for 
injuries  to  the  plaintiff  as  a  passenger  through  negligence,  and 
verdict  and  judgment  having  been  given  against  eight  and  for 
two  of  the  ten,  error  was  brought  on  the  ground  that  the  action 
was  upon  a  contract,  and  that  therefore  the  judgment  could 
only  be  rendered  against  or  for  the  whole  number  sued.  But  it 
was  held  in  the  exchequer  chamber  that  the  action  was  upon 
the  case  and  not  founded  upon  contract,  and  being  "against  a 
common  carrier  upon  whom  a  duty  is  imposed  by  the  custom 
of  the  realm,  or,  in  other  words,  by  the  common  law,  to  carry 
and  convey  their  goods  or  passengers  safely  and  securely,  so 
that  by  their  negligence  or  default  no  injury  or  damage  hap- 
pen," it  was  held  that  the  objection  was  not  well  taken.  This 
case,  however,  as  is  evident,  merely  decides  that  the  right  of 
the  passenger  to  be  carried  safely,  after  he  has  been  received 
as  such  by  the  carrier,  does  not  depend  on  his  having  made  a 
contract  for  his  carriage,  but  that  the  fact  of  being  a  passen- 
ger casts  a  duty  upon  the  carrier  by  implication  of  law,  and, 
independently  of  contract,  to  carry  him  safely,  and  enables 
the  plaintiff  to  sue  either  in  assumpsit  for  breach  of  the  con- 
tract or  in  tort  for  the  breach  of  duty,  which,  as  a  rule  of  law, 
is  confirmed  by  many  cases  both  in  this  country  and  in  Eng- 
land.^" The  subject  of  the  general  obligation  to  receive  and 
carry  was  subsequently,  in  another  case,  discussed  at  length 
by  counsel  before  the  court  of  common  pleas,  but  the  case 
went  off  on  a  question  of  pleading  which  made  it  unnecessary 
to  decide  the  question.^^     In  the  case  of  railways  and  canals, 

39.  3  B.  &  B.  54.  Orleans,    etc.    R.    R.    v.    Hurst,    36 

40.  Austin  v.  The  Railway,  L.  R.  Miss.  660;  Union  Pacific  R.  R.  v. 
2  Q.  B.  442;  Marshall  v.  The  Rail-  Nichols,  8  Kan.  505;  Nolton  v.  The 
way,  11  Com.  B.  655;  Eaton  r.  The  Railroad  Corporation,  15  N.  Y.  444. 
Railroad,  11  Allen,  500;  McElroy  41.  Bennet  r.  The  Peninsular  S. 
r.  The  Railroad,  4  Cush.  400;  New  B.  Co.,  6  Com.  B.  775. 
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however,  it  is,  in  England,  regulated  by  statute,  and  they  are 
bound  to  carry  all  persons  who  may  offer  themselves.'*^ 

Sec.  963.  (§  538.)  Same  subject. — But  in  this  country  it 
has  been  settled  by  a  .number  of  cases  that  those  who  hold 
themselves  out  generally  as  carriers  of  passengers,  or  engage 
publicly  in  that  business,^^  are  no  less  bound  to  receive  and 

42.  Denton  v.  The  Railway  Co.,  being  carried,  an  accident  hap- 
5   El.   &  B.  860.  pened  to  the  train,  by  its  running 

43.  The  term  "common  carrier"  upon  an  ox  which  had  strayed 
is  used  to  designate  only  those  upon  the  track,  and  the  plaintiff 
who  undertake,  as  a  public  busi-  was  injured.  "In  the  rendition  of 
ness,  to  carry  goods.  Carriers  of  these  services  for  the  plaintiff," 
passengers,  however  public  their  says  Field,  J.,  "the  defendants  were 
business,  are  not,  in  the  technical  simply  private  carriers  for  hire, 
sense  of  the  words,  common  car-  As  such  carriers,  having  only  a 
riers,  though  they  are  so  as  to  construction  train,  they  were  not 
the  baggage  of  passengers.  under    the    same    obligations    and 

But  still  there  may  be  common  responsibilities  which  attach  to 
or  public  carriers  of  passengers  as  common  carriers  of  passengers  by 
well  as  private  carriers  of  per-  railway.  The  latter  undertake,  for 
sons  for  hire.  Between  these  a  hire,  to  carry  all  persons  indiffer- 
well  recognized  distinction  exists,  ently  who  apply  for  passage;  and 
somewhat  similar  to  that  between  the  law,  for  the  protection  of 
the  common  and  the  private  car-  travelers,  subjects  such  carriers  to 
rier  of  goods  for  hire.  In  Shoe-  a  very  strict  responsibility.  It 
maker  v.  Kingsbury,  12  Wall.  369,  imposes  upon  them  the  duty  of 
the  defendants  were  contractors  providing  for  the  safe  conveyance 
for  building  a  division  of  a  rail-  of  passengers,  so  far  as  that  is 
road,  and  were  running  a  construe-  practicable  by  the  exercise  of 
tion  train  to  transport  material  human  care  and  foresight.  .  .  . 
for  the  road.  This  train  was  not  It  is  evident  that  the  defendants 
adapted  for  passengers,  and,  ac-  in  this  case  were  not  subject  to 
cording  to  the  testimony,  the  de-  any  such  stringent  obligations  and 
fendants  did  not  desire  to  carry  responsibilities  as  are  here  men- 
passengers,  although  when  persons  tioned.  They  did  not  hold  them- 
got  on  to  ride,  the  defendants  did  selves  out  as  capable  of  carrying 
not  put  them  off;  and  sometimes,  passengers  safely;  they  had  no 
though  not  always,  fare  was  arrangements  for  passenger  ser- 
charged  for  the  carriage.  The  vice,  and  they  were  not  required 
plaintiff  requested  to  be  carried  to  make  provisions  for  the  pro- 
upon  the  train,  and  the  defend-  tection  of  the  road,  such  as  are 
ants  undertook  to  carry  him  as  he  usually  adopted  and  exacted  of 
requested,  for  which  he  paid  them  ,  railroad  companies.  They  did  not 
fare.    While  the  plaintiff  was  thus  own  the  road,  and  had  no  interest 
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carry  all  such  as  may  offer  themselves  to  be  carried,  who  pay 
or  tender  the  proper  compensation  for  whom  the  carrier  has 
accommodations,  and  to  whom  there  may  be  no  legal  objection, 
than  are  common  carriers  to  accept  and  carry  goods  which 
may  be  tendered  to  them  for  that  purpose,  or  innkeepers  to  re- 


in it  beyond  its  construction.     It 
■was  no  part  of  their  duty  to  fence 
it  in,  or  to  cut  away  ttie  bushes 
and   weeds   growing   on   its   sides. 
.     .     .     The  plaintiff  knew  its  con- 
dition, and  the  relation  of  the  de- 
fendants to  it,  when  he  applied  for 
passage.     .     .     .     He  therefore  took 
upon  himself  the  risks  incident  to 
the  mode   of  conveyance  used  by 
the  defendants  when    he    entered 
their  cars.    All  that  he  could  exact 
from    them,    under    these    circum- 
stances, was  the  exercise  of  such 
care  and  skill  in  the  management 
and  running  of  the  trains  as  pru- 
dent  and    cautious    men,     experi- 
enced in  that  business,  are  accus- 
tomed to  use  under    similar    cir- 
cumstances."    In  The  Nashville  & 
Chattanooga  Railroad   v.   Messino, 
1   Sneed,   220,   the  facts  were  the 
same,    except    that    "freight     and 
passengers  were  received  and  car- 
ried for  pay,  regularly  and  with- 
out refusal;"  but  there  had  been 
no    solicitation    of    passengers,    or 
public   notice  that  they   would  be 
carried.      The    case     having    been 
submitted  to  a  jury,  with  the  in- 
struction  that   a   common    carrier 
of   passengers   is   one  who   under- 
takes,   for  hire,   to   carry   all   per- 
sons indifferently  who  may  apply 
for  passage,  and  that  to  constitute 
one  such  a  common  carrier  it  was 
necessary  that  he  should  hold  him- 
self out  to  the  community  as  such, 
but  that  "a  party  having  the  con- 
veniences    for     carrying     persons 


may,  in  some,  or  perhaps  m  many, 
cases  carry  passengers  for  hire, 
when  done  at  the  instance  of  the 
passengers  and  for  their  accom- 
modation, without  incurring  the 
responsibilities  of  common  car- 
riers," this  statement  of  the  law- 
was  approved,  and  the  distinction 
between  private  and  common  car- 
riers of  persons,  as  to  the  degree 
of  responsibility  incurred,  was 
said  to  be  that  the  former  "would 
be  held  accountable  under  rules 
much  less  stringent."  Nor  will  a 
railroad  become  a  common  carrier 
of  passengers  by  its  freight  trains, 
by  reason  of  occasionally  carrying 
passengers  upon  them,  as  a  matter 
of  accommodation,  although  fare 
be  charged  for  their  carriage,  any 
more  than  it  will  become  a  com- 
mon carrier  of  goods  by  its  pas- 
senger trains,  from  occasionally 
carrying  them  for  accommodation. 
Murch  V.  The  Railroad,  29  N.  H. 
9;  Elkins  v.  The  Railroad,  23  id. 
275. 

The  real  inquiry  in  such  cases, 
as  in  the  carriage  of  goods,  is 
whether  it  was  the  business  or 
custom  of  the  party  sought  to  be 
charged  with  liability  to  receive 
and  carry  passengers  for  hire. 
Otherwise,  in  the  absence  of  any 
contract,  and  especially  if  it  should 
appear  that  he  had  never  under- 
taken the  business  generally  and 
was  induced  to  carry  the  injured 
person  upon  the  particular  occa- 
sion    at     his     solicitation,     even 
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ceive  and  entertain  travelers.^"*  And  when  a  person  has  paid 
or  tendered  the  proper  compensation  to  the  carrier,  and  the 
carrier  has  accommodations  and  there  is  no  legal  objection 
to  receiving  him  as  a  passenger,  the  right  to  enter  the  car  is 
not  merely  one  of  private  contract,  but  is  also  one  of  public 
law,  and  the  duty  will  rest  upon  the  carrier  to  admit  him  as  a 
passenger.  If,  after  having  secured  his  right  to  enter,  he  is 
refused  admittance,  he  may  make  reasonable  effort  to  exercise 
his  right  to  enter,  and  if  his  conduct  does  not  transgress  the 
limit  of  reasonable  effort,  and  is  not  mala  fide  for  the  purpose 
of  provoking  resistance  or  insult,  any  tort  against  his  person 
by  the  agents  of  the  carrier  resulting  from  a  refusal  to  admit 
him  to  the  cars  will  be  actionable,  and  the  accompanying  in- 
dignity will  be  a  legitimate  element  of  compensatory  dam- 
ages."*^ 

Sec.  964.  (§  538a.)  Same  subject — Right  to  be  carried  on 
freight  trains,  etc. — Most  railroad  companies  are  carriers  both 
of  passengers  and  goods,  and  while  they  may  undertake  to 
carry  both  upon  the  same  train,  they  are  not  compelled  to,  but 
may  lawfully  divide  the  traffic,  furnishing  separate  trains  for 
each,  and,  having  done  so,  may  lawfully  refuse  to  carry  pas- 
sengers upon  their  freight  trains  or  freight  upon  their  passen- 

though  for  hire,  the  strictly  legal  Swift,  12  id.  262;  Indianapolis,  etc. 
relation  of  carrier  and  passenger,  R.  R.  v.  Rinard,  46  Ind.  293;  Lake 
with  all  its  rights  and  responsi-  Erie,  etc.  R'y  Co.  v.  Acres,  108 
bilities,  would  not  arise.  Proof  Ind.  548;  Tarbell  v.  The  Railroad, 
of  such  facts  would  raise  the  pre-  34  Cal.  616;  Mershon  v.  Hoben- 
sumption  that  the  party  was  not  sack,  2  Zab.  372;  Galena,  etc.  R. 
carried  as  a  passenger,  and  if  the  R.  v.  Yarwood,  15  111.  468;  Bar- 
attempt  is  made  to  overcome  it  by  ney  v.  Steamboat  Co.,  67  N.  Y. 
showing  a  contract,  it  must  appear  301 ;  Story  r.  Railroad  Co.,  133 
that  the  person  with  whom  it  was  N.  C.  59,  45  S.  E.  Rep.  349. 
made  was  either  the  carrier  him-  Where  a  passenger  entitled  to 
self  or  some  one  who  had  author-  be  carried  is  wrongfully  prevented 
ity  to  act  for  him  in  the  matter,  by  the  gate-keeper  from  reaching 
44.  Bennett  v.  Button,  10  N.  H.  and  entering  the  train,  he  may  re- 
481;  Jencks  v.  Coleman,  2  Sum.  cover.  Baltimore,  etc.  R.  Co.  v. 
221;  Saltonstall  v.  Stockton,  Carr,  71  Md.  135,  17  Atl.  Rep.  1052. 
Taney's  Dec.  11;  Pearson  t;.  Duane,  45.  Runyan  v.  Railroad  Co.,  65 
4    Wall.    605;    Hannibal    R.    R.    v.  N.  J.  Law  228,  47  Atl.  Rep.  423. 
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ger  trains.^  And  where  a  railroad  company  has  so  divided  its 
traffic,  the  presumption  will  be  that  a  person  who  was  riding 
on  one  of  its  freight  trains  was  not  legally  a  passenger,  and 
the  burden  of  proof  will  be  upon  him  to  show  that  under  the 
special  circumstances  of  the  case  he  occupied  the  relation  of 
passenger  to  the  company.^  But  where  a  long  continued  and 
notorious  disregard  of  a  regulation  of  the  railroad  company 
prohibiting  the  carriage  of  passengers  on  freight  trains  is 
shown,  the  presumption  will  arise  that  a  person  who  was  trav- 
eling on  one  of  the  company's  freight  trains  was  a  passenger.^ 
In  the  absence  of  any  rule  or  established  custom  permitting 
passengers  to  ride  on  freight  trains,  the  presumption  will  be 
that  those  in  charge  of  such  trains  have  no  authority  to  au- 
thorize passengers  to  ride  upon  them  ;■*  and  certainly  where  an 


1.  The  railroad  company  has  the 
right  to  refuse  to  carry  passengers 
upon  its  freight  trains  and  may 
eject  those  seeking  to  ride  upon 
them.  Hobbs  v.  Railway  Co.,  49 
Ark.  357;  Arnold  v.  Railroad  Co., 
83  111.  273;  Murch  r.  Railroad  Co., 
29  N.  H.  9;  Elkins  r.  Railroad 
Co.,  23  N.  H.  275;  Thomas  v. 
Railway  Co.,  72  Mich.  355;  Rail- 
road Co.  V.  Best,  169  111.  301,  48 
N.  E.  Rep.  684,  reversing  68  111. 
App.  532;  Roberts  i;.  Smith,  5 
Arizona  368,  52  Pac.  Rep.  1120; 
Railroad  Co.  v.  Moss,  13  Ky.  Law 
Rep.  684;  Cross  v.  Railway  Co.,  56 
Mo.  App.  664;  Gardner  v.  Railroad 

Co.,  Mo.  App.  ,  93  S.  W. 

Rep.   917. 

So  it  may  run  a  "pay  tiain"  and 
exclude  passengers  therefrom. 
Southwestern,  etc.  R.  Co.  v.  Single- 
ton, 66  Ga.   252. 

2.  Purple  V.  Railroad  Co.,  114 
Fed.  123,  51  C.  C.  A.  564,  57  L.  R. 
A.  700;  Smith  v.  Railroad  Co.,  124 
Ind.  395,  24  N.  E.  Rep.  753;  Eaton 
1-.  Railroad  Co.,  57  N.  Y.  382. 


Although  the  carrier  may  have 
divided  its  passenger  and  freight 
traffic,  if  it  accepts  a  particular  in- 
dividual upon  a  freight  train,  such 
person  will  occupy  the  relation  of 
passenger.      Gardner    v.   Railroad 

Co.,  Mo.  App.  ,  93  S.  W. 

Rep.   917. 

There  can  be  no  presumption 
that  a  freight  train  is  designed 
to  carry  passengers  from  the  fact 
that  it  has  a  caboose  attached  to 
it,  since  a  caboose  is  usually  fur- 
nished for  the  employes'  use.  Rail- 
road Co.  i:  Headland,  18  Colo.  477, 
33  Pac.  Rep.   185,  20  L.  R.  A.  822. 

3.  Greenfield  v.  Railway  Co.,  133 
Mich.  557,  95  N.  W.  Rep.  546; 
Railway  Co.  v.  Lynch,  (Tex.  Civ. 
App.)  40  S.  W.  Rep.  631. 

The  person  claiming  protection 
under  this  rule,  however,  must 
not  know  of  the  company's  regu- 
lation. Railway  Co.  r.  Huff,  (Tex. 
Civ.  App.)  78  S.  W.  Rep.  249;  s.  c. 
Tex.  ,  81  S.  W.  Rep.  525. 

4.  Dysart  v.  Railway  Co.,  122 
Fed.    228,    58    C.    C.    A.    592.      But 
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express  rule  exists  denying  to  passengers  the  right  to  be  car- 
ried on  freight  trains,  the  conductor  on  such  a  train  cannot, 
by  consenting  that  a  person  may  ride  upon  it,  impose  upon  the 
railroad  company  the  duty  of  exercising  toward  him  the  care 
which  it  owes  to  a  passenger.^  But  a  contrary  view  has  been 
taken  by  some  courts,  and  it  has  been  held  that  where  a  person 
offers  himself  as  a  passenger  upon  a  freight  train  without 
knowledge  that  the  company  refuses  to  receive  passengers  up- 
on it,  he  will  be  justified  in  relying  upon  the  authority  of  the 
conductor  in  charge  of  the  train,  and  that  if  such  conductor 
receives  him  as  a  passenger,  he  will  be  lawfully  such  although 
he  pays  no  fare,  and  although  the  conductor,  by  so  doing, 
violated  his  instructions.^  But  such  person  will  have  no  right 
to  rely  upon  the  authority  of  a  brakeman  or  other  inferior 
servant  when  a  conductor  is  in  charge  of  the  train.'^  And  when 
the  person  so  offering  himself  knows  that  the  conductor  has  no 
authority  to  receive  him  as  a  passenger,  and  he  colludes  with 
the  conductor  to  allow  him  to  ride,  he  cannot  claim  the  rights 
of  a  passenger.^     So  the  implied  authority  of  the  conductor 

this  presumption  may  be  overcome  6.  Whitehead  v.  Railroad  Co.,  99 

by    proof   of   an   order    from    the  Mo.   263,    11   S.   W.  Rep.   751;   Mc- 

superior    officer    from    whom    con-  Gee  v.   Railroad   Co.,   92   Mo.   208, 

ductors    customarily    receive    such  4  S.  W.  Rep.  739;   Gradin  v.  Rail- 

•rders  directing  him  to  carry  the  way   Co.,   30   Minn.   217;    Dunn  v. 

person   on  his  freight  train.  Railroad   Co.,   58   Me,    187,   4   Am. 

5.  Eaton  v.  Railroad  Co.,   57  N.  Rep.    267;    Hanson  v.   Transporta- 

Y.  382,  15  Am.  Rep.  513;   Smith  v.  tion  Co.,  38   La.  Ann.  Ill;   Burke 

Railroad  Co.,   124  Ind.   394,  24  N.  v.  Railway  Co.,  51  Mo.  App.  491; 

E.   Rep.    753;    Stalcup   v.   Railway  Railroad    Co.    v.    Frazer.    55    Kan. 

Co.,  16  Ind.  App.  584,  45  N.  E.  Rep.  582,  40  Pac.  Rep.  923  (construction 

802;  Railroad  Co.  v.  Berry,  53  Kan.  train). 

112,  36  Pac.  Rep.  53,  42  Am.  St.  7.  Candiff  v.  Railway  Co.,  42  La. 
Rep.  278;  Powers  v.  Railroad  Co.,  Ann.  477;  Reary  v.  Railway  Co., 
153  Mass.  188,  26  N.  E.  Rep.  446;  40  La.  Ann.  33;  Brevig  v.  Rail- 
Railway  Co.  V.  Cox,  66  Ohio  St.  way  Co.,  64  Minn.  168,  66  N.  W. 
276,  64  N.  E.  Rep.  119,  90  Am.  Rep.  403;  McNamara  v.  Railway 
St.  Rep.  583;  Railroad  Co.  v.  Co.,  61  Minn.  296,  63  N.  W.  Rep. 
Hailey,  94  Tenn.  383,  29  S.  W.  Rep.  726. 

367,  27  L.  R.  A.  549;  Railway  Co.  8.  Gulf,    etc.    R'y    Co.   v.    Camp- 

V.    Block,    87   Tex.    160,   27    S,   W.  bell,  76  Tex.   174;   Railroad  Co.  v. 

Rep.  118.  White,   (Tex.  Civ.  App.)   34  S.  W. 
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can  go  no  further,  under  ordinary  circumstances,  than  to  re- 
ceive him  as  a  passenger  in  that  part  of  the  train  upon  which 
passengers  might  properly  be  expected  to  be  carried,  and  he 
cannot  claim  the  rights  of  a  passenger  when  he  accepts  car- 
riage elsewhere,  as  upon  the  engine  attached  to  the  train.^ 

Bu^  v/uere  a  railroad  company  receives  and  undertakes  to 
carry  passengers  upon  its  freight  trains,  it  thereby,  so  far  as 
the  public  is  concerned,  gives  to  its  conductors  upon  such 
trains  an  apparent  authority  to  accept  persons  upon  them  as 
passengers;  and  if  any  such  conductor  has  been  given  instruc- 
tions not  to  carry  passengers  on  his  train,  such  instructions  will 
be  considered  as  secret  limitations  upon  his  apparent  authority, 
and  they  will  not  be  binding  on  third  persons  unless  such  per- 
sons have  actual  knowledge  that  they  have  been  given.  This 
is  a  familiar  principle  of  the  law  of  agency,  and  no  reason  is 
perceived  why  it  is  not  applicable  to  railroad  companies.^  ^  So 
the  principle  is  well  settled  that  if  a  passenger,  who  has  pur- 
chased a  ticket,  enters  a  freight  train  by  the  direction  of  a 
station  agent  of  the  railroad  company,  and  without  notice  of 
a  regulation  that  passengers  are  not  carried  on  freight  trains,, 
he  is  not  a  trespasser  and  will,  at  least  until  advised  of  the 
regulation  and  given  an  opportunity  to  alight  in  safety,  be 
considered  as  lavrfully  on  the  train.    And  if  he  is  ejected  while 

Rep.  1042;  Toledo,  etc.  R'y  Co.  v.  Kan.  582,  40  Pac.  Rep.  923  (con- 
Brooks,  81  111.  245;  Smith  v.  R.  struction  train). 
&  Banking  Co.,  113  Ga.  9,  38  S.  E.  9.  Files  v.  Railroad  Co.,  149 
Rep.  330;  Railroad  Co.  v.  Hailey,  Mass.  204;  Woolsey  v.  Railroad 
94  Tenn.  383,  29  S.  W.  Rep.  367,  Co.,  39  Neb.  798,  58  N.  W.  Rep. 
27  L.  R.  A.  549;  McVeety  v.  Rail-  444,  25  L.  R.  A.  79;  Railroad  Co. 
road  Co.,  45  Minn.  268,  47  N.  W.  v.  Michie,  83  III.  427;  Nightingale 
Rep.  809;  Hoehn  v.  Railroad  Co.,  v.  Union  Colliery  Co.,  9  British 
52  111.  App.  662;  affirmed,  l.J2  111.  Columbia,  R.  453,  2  Can.  Ry.  Cases, 
223,  38  N.  E.  Rep.  549;  Railroad  47.  But  see  Hanson  v.  Transpor- 
Co.  V.  Best,  169  111.  301,  48  N.  E.  tation  Co.,  38  La.  Ann.  111. 
Rep.  684,  reversing  68.  111.  App.  10.  Lucas  v.  Railway  Co.,  33 
532:  Greenfield  v.  Railway  Co.,  133  Wis.  41;  Simmons  v.  Railroad  Co., 
Mich.  557.  95  N.  W.  Rep.  546;  41  Ore.  151,  69  Pac.  Rep.  440;  re- 
Purple  V.  Railway  Co.,  114  Fed.  hearing  denied,  69  Pac.  Rep.  1022; 
123,  57  L.  R.  A.  700,  51  C.  C.  A.  Fitzgibbon  v.  Railway  Co.,  108 
564;  Railroad  Co.  v.  Frazer,  55  Iowa,  614,  79  N.  W.  Rep.  477;  s.  c. 
70 
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the  train  is  in  motion,  or  at  a  dangerous  and  improper  place, 
the  company  will  be  liable  if  he  is  thereby  injured.^^ 

If  the  company  has  made  known  that  it  will  carry  passen- 
gers upon  its  freight  trains  only  upon  the  passenger's  com- 
plying with  certain  requirements,  one  who  seeks  to  recover 
for  not  being  so  carried  must  show  either  that  he  had  com- 
plied with  the  requirements  or  had  used  reasonable  efforts  to 
comply  and  had  been  prevented  by  the  fault  or  negligence  of 
the  carrier  or  its  servants.^ - 

It  is  a  matter  of  common  knowledge,  also,  that  riding  upon 
freight  trains  is  unavoidably  accompanied  with  more  delay, 
discomfort  and  danger  than  upon  trains  devoted  exclusively  to 
passengers,  and  the  passenger  who  accepts  carriage  upon  a 
freight  train  must  be  deemed  thereby  to  have  assumed  these 
necessary  incidents.^^ 

Sec.  965.  Same  subject — Right  to  be  carried  on  special  or 
emergency  trains. — A  railroad  company  is  under  no  legal  duty 
to  receive  and  transport  passengers  on  a  special  train,  made 
up  for  some  emergency,  as  for  the  purpose  of  going  to  and  re- 
turning from  a  wreck  on  the  company's  line.  And  one  who, 
with  knowledge  of  the  circumstances,  contracts  with  the  con- 
ductor to  be  carried  as  a  passenger  on  such  train  to  and  from 

119  Iowa,  261,  93  N.  W.  Rep.  276;  S.    W.    Rep.    547;    Railway   Co.  v. 

Everett    v.    Railway   Co.,   9   Utah,  Jackson,   3   Tex.   Ct.  R.  479,  61  S. 

340,  34  Pac.  Rep.  289;   Boggess  v.  W.  Rep.  440;  Railway  Co.  v.  Stell, 

Railway  Co.,  37  W.  Va.  297,  16  S.  2S   Tex.   Civ.   App.   280,   67   S.  W. 

B.  Rep.  525,  23  L.  R.  A.  777.  Rep.  537;  Ellis  i\  Railway  Co.,  30 

11.  Railroad  Co.  v.  Davenport,  Tex.  Civ.  App.  172,  70  S.  W.  Rep. 
177  111.  110,  52  N.  E.  Rep.  266,  af-  114;  Railroad  Co.  v.  Berry,  (Tex. 
firming  75  111.  App.  579;  Railway  Civ.  App.)  84  S.  W.  Rep.  258; 
Co.  V.  Ditto,  158  Ind.  669,  64  N.  E.  Reed.  v.  Railway  Co.,  76  Minn.  163, 
Rep.   222.  78  N.  W.  Rep.  974. 

12.  Indianapolis,  etc.  R.  Co.  v.  13.  Rodgers  v.  Railroad  Co.,  — 
Kennedy,  77  Ind.  507;  Connell  v.  Ark.  — ,  89  S.  W.  Rep.  468,  1  L. 
Railroad  Co.,  (Miss.)  7  S.  Rep.  R.  A.  (N.  S.)  1145,  citing  Hutch- 
344;  Burlington,  etc.  R.  Co.  v.  inson  on  Carr.;  Harris  v.  Railway 
Rose,  11  Neb.  177;  Thomas  v.  Co.,  89  Mo.  233;  Crine  v.  Railway 
Railway    Co.,    72    Mich.    355;    Mc-  Co.,  84  Ga.   651. 

Cook  V.   Northup,   65   Ark.   225,   45 
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the  wreck,  and  who  pays  fare  for  his  passage  in  going,  has  no 
right  to  an  action  ex  delicto  against  the  company  for  a  breach 
of  contract  in  failing  to  furnish  him  return  transportation  on 
the  same  train.^^ 

Sec.  966.    What  persons  the  carrier  may  refuse  to  accept. — 

As  the  common  carrier  holds  himself  out  as  the  carrier  of 
only  such  goods  as  are  in  a  fit  condition  to  be  carried,  and  may, 
as  has  been  seen,  notwithstanding  his  public  profession,  refuse 
to  accept  such  as  are  unfit  to  be  carried  on  account  of  their 
kind,  the  unsuitable  manner  in  which  they  are  prepared  for 
transportation,  or  the  insecurity  or  damage  which  they  may 
occasion  to  the  goods  of  other  shippers  or  to  the  carrier  him- 
self, so  the  carrier  of  passengers,  however  publicly  he  may  hold 
himself  out  or  be  engaged  as  such  carrier,  may  refuse  to  ac- 
cept persons  offering  themselves  as  passengers  who  are  unfit 
to  be  carried,  either  because  such  persons,  from  bad  character, 
from  being  afflicted  by  contagious  disease,!^  from  apprehended 
evil  designs,**'  either  upon  the  carrier  himself  or  his  passen- 
gers, or  from  drunkenness  or  insanity,  would  be  unfit  asso- 
ciates for  them  or  unsafe  for  the  carrier;  or  if  any  person  re- 
fuses to  pay  his  fare,  or  to  submit  to  the  reasonable  regula- 
tions of  the  carrier,  or  if  his  purpose  in  seelving  a  passage  is  to 
interfere  with  or  injure  the  business  of  the  proprietors  of  the 
conveyance,  or  to  make  an  assault  upon  another  passenger,  or 
if  there  be  no  room  for  him,  or  even  if  the  carrying  of  the  per- 
son offering  himself  as  a  passenger  wouuld  probably  excite 

14.  Railroad  Co.  r.  DuBose,  120  a  passenger.  But  where  the  ac- 
Ga.  339,  47  S.  E.  Rep.  917;  Du  tion  is  for  a  breach  of  contract, 
Bose  v.  Railroad  Co.,  121  Ga.  308,  the  carrier,  to  escape  liability, 
48  S.  E.  Rep.  913.  must   have   offered    to    return   the 

15.  Walsh  V.  Railroad  Co.,  42  purchase  money.  Pullman  Co.  v. 
Wis.  23.  Krauss,    Ala.    ,    40    So. 

If,  after  making  a  contract  to  Rep.  398. 
carry  a  person  afflicted  with  an  in-  16.  Gamblers  and  monte  men 
fertious  or  contagious  disease,  the  may  be  excluded,  or,  if  found  ply- 
carrier  becomes  aware  of  such  per-  ing  their  nefarious  practices,  may 
son's  condition,  the  carrier  may  be  ejected.  Thurston  v.  Railroad 
put  an  end  to  the  contract  and  Co.,  4  Dill.  321. 
decline  to  admit  or  carry  him  as 
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popvilar  violence,  and  expose  him  to  great  personal  danger  at 
the  destination  to  which  he  desired  to  be  carried,  the  carrier 
may  refuse  to  carry  such  person.^'^  So  the  carrier  may  exclude 
and  deny  transportation  to  any  person  who,  on  account  of 
some  physical  or  mental  disability,  will  be  likely,  if  accepted 
as  a  passenger,  to  become  a  burden  upon  his  fellow  passengers 
or  to  require  extra  attention  from  the  carrier.  But  inasmuch 
as  experience  has  shown  that  many  persons,  seemingly  in- 
capacitated by  physical  disability,  are,  in  truth,  perfectly  com- 
petent to  travel  alone,  the  courts,  in  the  interest  of  the  travel- 
ing public,  have  modified  the  rigor  and  limited  the  otherwise 
universal  application  of  the  rule  by  providing  that  any  person 
desiring  transportation  shall  be  entitled  to  passage  upon  pay- 
ment of  the  fare,  notwithstanding  his  seeming  incapacity,  if, 
as  a  matter  of  fact,  he  is  competent  to  travel  alone  without 
requiring  other  care  than  that  which  the  law  requires  the  car- 
rier to  bestow  upon  all  his  passengers  alike,  and  his  condition 
is  such  that  the  agent  of  the  carrier,  acting  as  a  person  of  or- 
dinary prudence,  may  reasonably  infer  that  he  is  able  to  care 
for  himself ;  and  if,  in  any  manner,  proof  of  the  capacity  of  the 
passenger  to  travel  alone  be  brought  to  the  knowledge  of  the 
carrier's  agent,  the  carrier  will  be  liable  in  damages  if  such 

17.  This  last  proposition  was  as-  while  admitting  the  obligation  of 

serted  by  the  court  in  the  case  of  passenger    carriers,    as    a    general 

Pearson    v.    Duane,    4    "Wall.    G05.  rule,  to  receive  and  carry  all  who 

The    plaintiff    had    been    expelled  offered,    stated    that    there    were, 

from  the  city  of  San  Francisco  by  nevertheless,    exceptions     to     this 

what    was   known   as    a   vigilance  rule,   instancing   the   drunkenness, 

committee,  with  orders  not  to  re-  bad   character   or   insanity   of  the 

turn,   and   sought  a  passage  back  person  as  affording  sufficient  rea- 

to  that  place  by  the  vessel  of  which  sons    for    such    refusal ;     and    ex- 

the  defendant  was  the  commander,  pressed  the  opinion  that,  under  the 

Having  learned  the  circumstances  circumstances  of  the  case,  the  de- 

of  his  expulsion,  the  defendant  re-  fendant  could  well  have  refused  a 

fused,  after  the  passage  had  been  passage  to  the  libelant  if,  in  his 

commenced,  to  carry  him  on,  and  opinion,  his   return   to   San   Frau- 

transferred  him  to  another  vessel  Cisco   would    have   tended    to   pro- 

and  sent  him  back  to  the  place  at  mote   further   difficulty   there  and 

which  he  had  taken  his  passage  on  would  have  endangered  the  life  of 

the  defendant's  vessel.     The  court,  the   passenger. 
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person  is  excluded  from  his  vehicles.^  ^  So  if  a  person,  who  on 
account  of  some  physical  or  mental  disability  is  unable  to  care 
for  himself,  provides  assistance  for  that  purpose,  the  carrier 
cannot  rightfully  refuse  to  accept  him  as  a  passenger. 

Sec.  967.  (§540.)  Same  subject— Right  to  exclude  the 
blind. — "Primarily  the  affliction  of  blindness  unfits  every  per- 
son for  safe  travel  by  railway,  if  unaccompanied.  No  blind 
person  without  previous  experience  could  possibly  accommo- 
date himself  to  the  many  exigencies  incident  to  travel  by  rail- 
road, or  guard  himself  against  peril  in  boarding  and  alighting 
from  trains,  changing  from  one  train  to  another,  or  threading 
his  way  in  safety  across  the  railway  tracks  at  crowded  stations. 
Hence  the  rule  which  provides  that  every  blind  person  is  pre- 
sumed to  be,  in  the  absence  of  proof  of  experience,  unfit  to 
travel  alone,  is  not  unreasonable.  Nor  ...  (is)  ...  such  a 
regulation  a  hardship  upon  the  persons  afflicted  with  blindness 
or  other  disabling  physical  infirmity.  It  is  rather  a  safeguard 
thrown  around  them  for  their  own  protection.  Therefore, 
when  a  blind  person  applies  to  purchase  a  ticket,  being  him- 
self unknown  to  the  agent,  and  that  ticket  is  refused,  the  car- 
rier is  not  liable  by  this  act  alone  to  be  mulcted  in  damages; 
but,  as  before  indicated,  if  the  agent  of  the  carrier  knows  of 
his  personal  knowledge  of  the  competency  to  travel  of  the  par- 
ticular person,  or  if  the  fact  of  such  ability  is  made  known  to 
him  in  any  manner,  and  he  still  persists  wantonly  and  arbi- 
trarily in  his  refusal  to  sell  the  person  desiring  passage  a 
ticket,  the  carrier  may  be  made  to  respond  in  damages  for  his 
oppressive  act.  And  it  is  the  duty  of  the  agent  of  the  carrier 
to  listen  to  the  explanation  of  the  person  desiring  to  purchase 

In  the  absence  of  a  usage  per-  N.   J.  Law,    67,   48   L.   R.   A.   744; 

mitting  passengers  to  carry  small  s.    c.    65    N.    J.    Law    228,    47    Atl. 

packages     of     merchandise     with  Rep.  422. 

them  into  the  cars,  a  carrier  may  18.  Zackery  v.  Railroad   Co.,   74 

refuse   to    admit   a    person    to    its  Miss.   520,   21  So.   Rep.   246,   36  L. 

cars  who  undertakes  to  carry  with  R.    A.    546,   60   Am.    St.   Rep.   529; 

him    such    articles.       Runyan     i'.  id.  75  Miss.  751,  23   So.  Rep.  435, 

Railroad  Co.,  44  Atl.  Rep.  985,  64  41  L.  R.  A.  385,  65  Am,  St.  Rep. 
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a  ticket,  and  judge  of  his  competency  in  the  light  of  the  facts 
then  made  known  to  him,  and  the  question  of  the  reasonable- 
ness or  unreasonableness  of  his  refusal  is  one  of  fact  to  be  sub- 
mitted to  the  jury,  should  litigation  arise;  and  if  it  should 
appear  that  such  refusal  was  reasonable  under  the  circum- 
stances as  they  then  existed  to  the  knowledge  of  the  agent, 
the  carrier  would  not  be  liable  to  damages;  but,  as  in  every 
other  case,  if  it  should  develop  that  his  action  was  caused  by 
wantonness  or  a  desire  to  arbitrarily  injure,  humiliate,  or  op- 
press the  proposed  passenger  by  such  action,  the  carrier  would 
be  responsible,  and  would  be  liable  both  to  compensatory  and 
punitive  damages.  "^^ 

.  Sec.  968.    Same  subject — Right  to  exclude  the  insane. — The 

carrier  cannot  absolutely  refuse  transportation  in  all  cases  to 
insane  persons,  but  he  may  always  insist  that  they  be  properly 
attended,  safely  guarded,  and  securely  restrained.  And  even 
when  such  precautions  have  been  taken  the  carrier  may  refuse 
to  receive  an  insane  person  who  exhibits  signs  of  violence 
which  indicate  that  his  presence  and  conduet  would  tend  to  the 
manifest  annoyance  of  others.  Where,  however,  it  becomes 
essential  to  transport  one  who,  though  only  violent  and  noisy, 
is  not  responsible  for  his  actions  and  may  endanger  the  safety 
or  interfere  with  the  comfort  of  other  travelers,  the  carrier  is 
entitled  to  seasonable  notice  in  order  that  he  may  make  proper 
arrangements  for  such  purpose.2'> 

Sec.  969.    Same  subject — Right  to  exclude  intoxicated  per- 
sons.— The  carrier  has  a  right  to  refuse  admittance  to  his  ve- 

617;  Railroad  Co.  v.  Smith,  85  The  carrier  has  the  right  to  re- 
Miss.  349,  37  So.  Rep.  643,  70  L.  fuse  to  accept  a  person  who  is 
R.  A.  642.  blind  as  a  passenger  unless  such 
19.  Railroad  Co.  v.  Smith,  85  person  is  provided  with  an  at- 
Miss.  349,  37  So.  Rep.  643,  70  L.  tendant  prior  to  his  starting  on 
R  A.  642;  Zackery  v.  Railroad  Co.,  the   journey.     Illinois   Central   R. 

74   Miss.   520,  21   So.  Rep.   246,  36     Co.    v.    Allen,    Ky.    ,    89 

I..  R.  A.  546,  60  Am.  St.  Rep.  529;  S.  W.  Rep.  150. 

id.   75  Miss.   746,  23   So.  Rep.  435,  20.  Owens   v.    Railroad    Co.,    119 

41   L.   R.   A.   385,   65   Am.   St.   Rep.  Ga.  230,  46  S.  E.  Rep.  87,  63  L.  R. 

617.  A.   946. 


§  970.]  PASSENGER  CAERIERS  GENERALLY.  1111 

hides  of  a  person  who  is  so  intoxicated  as  to  be  dangerous  or 
annoying,  both  on  account  of  the  danger  of  injury  to  him,  and 
his  liability  to  become  a  nuisance  to  other  passengers  ;2i  but 
if  he  has  been  accepted  as  a  passenger,  he  is  entitled  to  be  car- 
ried with  the  same  care  as  other  passengers,  and  cannot  be 
ejected  so  long  as  he  demeans  himself  peacefully  and  prop- 
erly.22 

Sec.  970.  Same  subject — Right  to  exclude  persons  who  in- 
terfere with  the  interests  or  business  of  the  carrier. — Carriers 
have  the  right^  as  a  common  incident  to  their  right  of  prop- 
erty, to  consult  and  provide  for  their  own  interests  in  the  man- 
agement of  their  vehicles.  They  are  consequently  not  bound 
to  accept  as  passengers  those  whose  object  is  to  interfere  with 
their  interests  or  patronage  so  as  to  make  the  business  less 
lucrative  to  them.^^  And  while  a  regulation  adopted  by  the 
carrier  giving  to  one  person  the  exclusive  right  to  solicit  on 
its  vehicles  the  transfer  business  of  its  passengers  will  be 
valid,2^  the  right  to  be  transported  as  a  passenger  cannot  be 
denied  to  a  person,  who  stands  ready  to  pay  his  fare,  merely 
because  he  does  something  which  the  carrier  considers  detri- 
mental to  its  business  at  other  times  and  places  than  on  its 
vehicle.2^ 

21.  Story    v.    Railroad    Co.,    133  road  Co.,  26  N.   Y.  Supp.  625,  74 

N.  C.  59,  45  S.  E.  Rep.  349;   Free-  Hun,  202. 

don    V.    Railroad    Co.,    48    N.    Y.  22.  Milliman  v.  The  Railroad,  66 
Supp.  584,  24  App.  Div.  306.  N.   Y.   642;    Putnam   v.   The   Rail- 
In  an  action  for  forcible  ejection  road,   55  id.  108. 
from  defendant's  car,  a  rule  of  de-  23.  Jencks   v.   Coleman,   2    Sum- 
fendant   requiring   conductors    not  ner,  221. 

to    allow    intoxicated     persons     to  24.  Lewis  v.  Railway  Co.,   (Tex. 

ride  on  the  car  is  not  admissible.  Civ.  App.)    81   S.  W.  Rep.   111. 

where  it  is  not  claimed  on  the  trial  25.  This    has    been    held     with 

that  plaintiff  was  intoxicated,  but  reference  to  a  "ticket  scalper"  who 

it   appears    that   he   was    afflicted  trafficked  in  the  carrier's  tickets  at 

with   St.   Vitus   dance   which   pro-  other    times   and    places    than    on 

diiced    involuntary    motions    some-  the   train.      Ford    v.   Railroad   Co., 

what    resembling   those   of   an    in-  110  La.  414,  34  So.  Rep.  585. 
toxicated  person.     Regner  v.  Rail- 
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Sec.  971.  (§  541a.)  Duty  and  liability  as  to  carrying  pris- 
oners.— As  has  been  seen,  a  carrier  is  not  liable  as  for  a  con- 
version, where  in  good  faith  he  receives  goods  from  a  person 
in  apparent  lawful  possession  and  control  of  them,  and,  hav- 
ing carried  them  to  their  destination,  redelivers  them  to  such 
person,  although  the  latter  was  not  the  owner  of  the  goods 
and  had  no  authority  to  deliver  them  for  carriage. ^^  So  it 
has  been  held  that  where  one,  assuming  to  be  an  officer,  repre- 
sents himself  as  such  to  the  conductor  of  a  railroad  train,  and 
offers  to  put  upon  the  train  as  a  passenger  a  person  whom  he 
claims  to  have  lawfully  arrested  for  crime,  the  conductor  is 
not  required  to  inquire  into  the  cause  of  the  arrest  and  the 
authority  of  the  officer,  but  is  justified  in  taking  such  prisoner 
in  good  faith  upon  the  train,  and  neither  he  nor  the  company 
is  guilty  of  any  wrongful  act  in  so  doing.2" 

7.     Separation  of  passengers  for  sex,  color,  etc. 

Sec.  972.  (§  542.)  Passengers  may  be  separated  according 
to  sex,  character,  etc. — Color  discriminations. — But  though  no 
one  Avho  may  offer  himself  to  be  carried  can  be  refused  by  the 
carrier  if  he  be  a  fit  person  and  in  a  fit  condition  to  be  carried, 
yet  if  the  conveyance  employed  by  him  is  adapted  to  the  car- 
riage of  passengers  separated  into  different  classes,  according 
to  the  fare  which  may  be  charged,  the  character  of  the  accom- 
modations afforded,  or  of  the  persons  to  be  carried,  the  car- 
rier "may  so  divide  them ;  and  any  regulation  he  may  make 
confining  those  of  one  class  to  the  part  of  the  conveyance  pro- 
vided for  it,  and  interdicting  intrusions  by  them  into  that  pro- 
vided for  another,  will  not  be  regarded  as  unreasonable  if 
made  in  good  faith  for  the  better  accommodation  and  conveni- 
ence of  the  passengers.  By  such  regulations  the  carrier  is  en- 
able to  graduate  his  prices  for  the  carriage,  so  that  those  who 
can  afford  or  prefer  to  pay  for  the  more  expensive  accommo- 
dations avoid  the  annoyances  and  discomforts  which  would 

26.  Ante,  148.  27.  Jackson   v.   Railway   Co.,   87 

Mo.   422, 
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necessarily  be  occasioned  by  a  promiscuous  intermingling  of 
all  sorts  of  passengers  in  the  same  conveyance,  whilst  those 
who  cannot  or  do  not  choose  to  pay  the  higher  fare  are  af- 
forded an  opportunity  to  procure  transportation  which  would 
otherwise  be,  perhaps,  beyond  their  means,  or  at  an  expense 
which  they  would  be  unwilling  to  incur.  No  legal  right  is 
thereby  denied  and  no  one  can,  therefore,  complain.  Pro- 
vision is  accordingly  made  for  such  a  separation,  almost  uni- 
versall}^  by  steamboats  and  railway  carriers^  and  the  neces- 
sary regulations  to  enforce  it  are  adopted,  and  such  regula- 
tions have  been  held  to  be  not  only  lawful  but  highly  com- 
mendable, as  being  conducive  both  to  the  public  convenience 
and  to  the  interest  of  the  carrier.  On  that  account  state  statn 
utes  requiring  railroad  companies  engaged  in  domestic  car- 
riage to  furnish  separate  coaches  for  white  and  colored  peo- 
ple, provided  no  discrimination  is  made  in  the  quality,  con- 
venience or  accommodations  of  the  cars  or  coaches  set  apart 
for  white  and  colored  passengers,  have  been  held  to  be  valid.^s 

28.  Chesapeake   &  O.   R.   Co.   v.  Louisville,  etc.  R'y  Co.  v.  State,  66 

Commonwealth   of   Kentucky,    179  Miss.   662;    Segal  v.  Railway  Co., 

U.  S.  388,  45  L.  Ed.  244,  affirming  (Tex.    Civ.    App.)    80    S.    W.   Rep. 

21  Ky.  L.  R.  228,  51  S.  W.  Rep.  233;     Henderson    v.   Railway   Co., 

100;  Louisville  N.  O.  &  T.  R.  Co.  (Tex.   Civ.    App.)    38    S.   W.   Rep. 

V.   Mississippi,   133   U.    S.    5S7,    33  1136;  Railway  Co.  v.  Ball,  25  Tex. 

L.  Ed.  784,  10  Sup.  Ct.  R.  348,  af-  Civ.  App.   500,  61  S.  W.  Rep.  327. 

firming   66   Miss.   662,   6   So.   Rep.  Such  separation   is  held   lawful 

203,    5    L.    R.    A.    132;    Plessy    v.  either     as     to     cars,     state-rooms, 

Ferguson,  163  U.  S.  537,  41  L.  Ed.  berths  or  tables  where  the  carrier, 

256,  16  Sup.  Ct.  R.  1138,  affirming  in   good   faith,   endeavors   to   give 

Ex  parte  Plessy,  45   La.  Ann.  80,  equal     accommodations     to     each. 

18  L.  R.  A.  639,  11  So.  Rep.  948;  Houck  r.  Railway  Co.,  38  Fed.  Rep. 

Anderson  v.  Railroad  Co.,  62  Fed.  226;    McGuinn  v.   Forbes,   37   Fed. 

46;   Ohio  Valley  R.  Co,  v.  Lander,  Rep.  639;    The   Sue,   22   Fed.  Rep. 

20  Ky.  L.  Rep.  913,  926,  47  S.  W.  843;    Murphy   v.   Railroad    Co.,    23 

Rep.    344,    882;    Railroad    Co.    v.  Fed.   Rep.    637;    Logwood  v.  Rail- 

Catron,  102  Ky.  323,  43  S.  W.  Rep.  road  Co.,   23   Fed.  Rep.   318.     But 

443;    Chesapeake,    etc.    R.    Co.    v.  in    Coger   v.   The   Packet    Co.,    37 

Wells,  85  Tenn.  613;  Memphis,  etc.  Iowa,    145,    it   was   held    that   the 

R.   Co.   r.   Benson,   85   Tenn.   627;  steamboat  company  had  no  power 

Smith  r.  State,   100  Tenn.  494,  46  to    make    and    enforce    a    regula- 

S.  W.  Rep.  506,  41  L.  R.  A.  432;  tion  to  exclude  negroes  from  any 
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And  regulations  designed  for  the  comfort  and  protection  of 
female  passengers  by  separating  them  from  those  of  the  ruder 


of  the  rights  or  privileges  which 
were  allowed  to  white  passengers, 
and  the  company  was  liable  to 
damages  in  an  action  by  a  negro 
passenger  for  an  assault  and  bat- 
tery in  removing  her  from  a  seat 
at  the  dinner  table,  which  had 
been  provided  and  intended  for 
white  passengers  exclusively,  and 
which  she  had  occupied  contrary 
to  a  regulation  of  the  company, 
and  had  refused  to  leave  when  re- 
quested. It  was  said  that  by  the 
constitution  and  laws  of  the  state 
of  Iowa  there  was  no  difference 
between  the  white  and  negro 
races,  and  that  all  rights  and 
privileges  which  were  allowed  to 
the  former  must  be  conceded  to 
the  latter,  and  that  carriers  could 
make  no  distinction.  It  was  also 
said  that  the  recent  amendments 
to  the  constitution  of  the  United 
States,  and  the  laws  of  its  con- 
gress, prohibited  any  such  distinc- 
tion. This  latter  position,  how- 
ever, is  one  which  cannot  be 
maintained  in  the  light  of  later 
decisions. 

In  Day  v.  Owen,  5  Mich.  520, 
it  was  held  that  a  carrier  by 
steamboat  might  lawfully  make 
and  enforce  a  regulation  exclud- 
ing such  passengers  from  the 
cabin  appropriated  to  white  pas- 
sengers; and  in  the  case  of  The 
West  Chester,  etc.,  R.  R.  v.  Miles, 
55  Penn.  St.  209,  it  was  held  that 
a  regulation  of  a  similar  charac- 
ter, excluding  them  from  certain 
carriages  of  a  train,  was  not  il- 
legal and  could  be  enforced.  These 
decisions  were  based  up^^n  the  ai*- 
gument  that  it  was  the  duty  of  the 


carrier  to  provide,  as  far  as  he 
reasonably  could  do  so,  for  the 
comfort  of  his  passengers,  which 
would  be  seriously  lessened  if  the 
negro  and  the  white  passenger, 
between  whom  there  existed  so- 
cially a  repugnance,  were  forced 
into  social  contact.  It  was  said 
by  Agnew,  J.,  in  the  latter  case, 
that  there  was  a  natural  incon- 
gruity between  the  two  races,  and 
that  the  carrier  in  making  a 
separation  of  them  was  but  con- 
forming to  a  condition  of  things 
which  had  existed  and  been  sanc- 
tioned both  by  law  and  custom 
from  the  foundation  of  the  gov- 
ernment. It  was  also  conceded 
by  the  court  in  the  case  of  The 
Chicago,  etc.,  R.  R.  v.  Williams, 
5a  111.  185.  The  rule  in  Pennsyl- 
vania was  soon  after  changed  by 
statute.  See  Central  R.  Co.  v. 
Green,  86  Penn.  St.  421. 

Under  an  enactment  of  congress 
that  "no  person  shall  be  excluded 
from  the  cars  on  account  of  color," 
the  requirement  of  separate  cars 
for  whites  and  blacks  cannot  be 
sustained.  Railroad  Co.  v.  Brown, 
17  Wall.   445. 

See  also,  Bass  v.  The  Railroad, 
36  Wis.  450;  Chicago,  etc.,  R.  R. 
V.  Williams,  55  111.  185;  Pitts- 
burgh, etc.,  R.  R.  V.  Hinds,  53  Penn. 
St.  512;  Miller  v.  Steamboat  Co., 
13  N.  Y.  Suppl.  301. 

There  seems  to  be  a  difference 
of  opinion  among  the  courts  as  to 
whether  state  statutes  requiring 
separate  coaches  for  colored  and 
white  interstate  passengers  are 
void  as  regulations  of  interstate 
commerce.    That  such  a  state  stat- 
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sex  are  said  to  be  not  only  reasonable,  but  to  be  demanded  by 
considerations  of  hiimanity.^^ 


ute  is  void  has  been  held  in  State 
ex  rel.  Abbot  v.  Hicks,  44  La.  Ann. 
770,  11  So.  Rep.  74;  Carry  v.  Spen- 
cer.   36   N.   Y.   Supp.    886;    Hart   v. 

State,  Md.  ,  60  Atl.  Rep. 

457,  and  Anderson  i'.  Railroad  Co., 
6"  Fed.  46.  The  converse  propo- 
sition has  been  held  by  the  Su- 
preme Court  of  the  United  States 
to  be  the  law  in  the  case  of  Hall 
r.  De  Cuir,  95  U.  S.  485,  reversing 
Decur  v.  Benson,  27  La.  Ann.  1. 
In  that  case  a  negro  woman  sued 
the  owner  of  a  steamboat  for  re- 
fusing her  a  state-room  in  the 
cabin  and  a  seat  at  the  table  with 
the  white  passengers  on  the  boat. 
Wyly,  J.,  in  an  able  dissenting 
opinion,  argued  that  there  was 
nothing  in  the  constitution  or  in 
the  statutory  law  of  Louisiana  or 
of  the  United  States  which  pro- 
hibited the  carrier  from  making 
such  a  discrimination  between 
negro  and  white  passengers,  and 
that  the  universal  and  long-exist- 
ing custom  of  steamboats  to  do 
so,  which  was  proven  in  the  cause, 
as  well  as  other  reasons  resting 
upon  the  difference  between  the  two 
classes  of  passengers  which  made 
social  contact  and  intercourse  be- 
tween them  on  terms  of  equality 
impossible,  fully  iustified  the  car- 
rier in  making  the  separation.  But 
the  majority  of  the  court,  upon 
reasoning  similar  to  that  of  the 
Iowa  supreme  court,  held  that  no 
such  distinction  could  be  lawfully 
made,  and  that  the  plaintiff  was 
entitled  to  recover.  A  statute  of 
the  state,  however,  forbade  car- 
riers from  making  any  discrimi- 
nation as  to   color,  and   the  state 


court  held  the  statute  valid  and 
not  a  regulation  of  interstate  com- 
merce. The  supreme  court  of  the 
United  States  reversed  this  de- 
cision. Clifford,  J.,  wrote  a  sepa- 
rate opinion,  in  which  he  sustains 
the  right  of  separation. 

The  supreme  court  of  Tennes- 
see, in  Smith  v.  State,  100  Tenn, 
494,  46  S.  W.  Rep.  566,  41  L.  R. 
A.  432,  denied  that  the  effect  of 
Hall  V.  De  Cuir,  supra,  was  to 
render  state  statutes  requiring 
separate  accommodations  for  the 
white  and  colored  races  invalid 
as  an  attempt  to  regulate  inter- 
state commei'ce.  But  see  Plessy 
r.  Ferguson,  163  U.  S.  537,  41  L. 
Ed.  256,   16   Sup.  Ct.  R.    1138. 

As  to  the  liability  of  a  railroad 
company  under  a  state  statute  re- 
quiring separate  accommodations, 
when  a  white  man  is  placed  or  in- 
trudes in  the  negroes'  cars,  or  vice 
versa,  see  the  following  cases. 

Wood  V.  Railroad  Co.,  19  Ky.  L. 
R.  924,  101  Ky.  703,  42  S.  W.  Rep. 
349;  Quinn  v.  Railroad  Co.,  98  Ky. 
2.31,  32  S.  W.  Rep.  742;  Segal  v. 
Railway  Co.  (Tex.  Civ.  App.),  80 
S.  W.  Rep.  233;  Henderson  v. 
Railway  Co.  (Tex.  Civ.  App.),  38 
S.  W.  Rep.  1136;  Railway  Co.  v. 
Ball,  25  Tex.  Civ.  App.  500,  61  S. 
W.  Rep.  327. 

The  Kentucky  statute  exempts 
railroad  companies  from  provid- 
ing separate  accommodations  on 
freight  trains.  Louisville  &  N.  R. 
Co.  V.  Commonwealth,  25  Ky.  L. 
R.  1442,  7S  S.  W.  Rep.  167. 

29.  A  regulation  that  none  but 
ladies  or  ladies  accompanied  by 
male  relatives  or  friends  shall  be 
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Sec.  973.  (§  543.)  Same  subject — Contract  of  carriage  made 
subject  to  such  regulations. — Every  contract  for  the  carriage 
of  the  passenger  is  therefore  to  be  understood  as  made  with 
reference  to  such  regulations  when  they  exist;  and  it  must  be 
determined  either  by  the  express  terms  of  the  contract  or  from 
the  circumstances  under  which  the  passage  is  taken  in  what 
manner  it  was  agreed  that  the  passenger  should  be  carried; 
and  if  by  his  contract  or  conduct  he  has  elected  to  be  carried 
in  a  particular  manner,  he  cannot  complain  that  he  has  been 
refused  privileges  or  accommodations  which  have  been  allowed 
to  others  who  have  preferred  and  contracted  for  another  man- 
ner of  treatment,  though  in  the  same  conveyance. 

8.    Ejection  of  passengers  for  misconduct. 

Sec.  974.  (§  544.)  But  when  once  accepted,  a  passenger 
cannot  be  ejected  unless  guilty  of  some  misconduct. — It  does 
not  follow,  however,  that  because  the  carrier  might  have  re- 
fused to  receive  the  passenger  had  he  known  the  objections 
at  the  time  of  his  taking  his  passage,  he  may  eject  him  for  the 
same  reasons  when  the  facts  are  brought  to  his  knowledge, 
after  he  has  been  received  and  the  transportation  has  been 
commenced.  In  the  case  of  Pearson  v.  Duane,^^  the  court,  after 
admitting  that  the  circumstances,  had  they  been  known  to 
the  commander  of  the  vessel  before  the  passage  was  com- 
menced, would  have  justified  him  in  refusing  to  receive  the 

admitted  to  a  given  car  is  reason-  i\   Railway   Co.,   supra;  Thorpe  v. 

able  and  valid.     Peck  i\  Railroad  Railroad   Co.,   76   N.   Y.   402.     See 

Co.,   70  N.  Y.   587;   Memphis,  etc.,  also,   Craker   v.   The   Railroad,   36 

R.   Co.   V.   Benson,    85   Tenn.   630;  Wis.  657;   State  v.  Overton,  24  N. 

Chilton   V.   Railroad    Co.,    114   Mo.  J.    (Law),  435;    Nieto  v.   Clark,  1 

88,  21  S.  W.  Rep.  457,  19  L.  R.  A.  Cliff.   145;   West  Chester  R.  R.  v. 

269,  citing  Hutch,  on  Carr.  Miles,  supra. 

But  where  a  passenger  can  find        30.  4  Wall.  605. 
no  seat  elsewhere  and  enters  the        See  on  ejection  of  drunken  pas- 
ladies'  car  without  objection,  he  is  sengers,  Milliman  v.  The  Railroad 
lawfully     there     and     cannot     be  Co.,  66  N.  Y.  462;   Putnam  v.  The 
ejected  by   force,  at  least  until   a  Railroad  Co.,  55  N.  Y.  108. 
seat  is  offered  him  elsewhere.  Bass 
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libelant  as  a  passenger,  goes  on  to  say :  ' '  But  this  refusal 
should  have  preceded  the  sailing  of  the  ship.  After  the  ship 
had  got  to  sea,  it  was  too  late  to  take  exceptions  to  the  char- 
acter of  the  passenger  or  to  his  peculiar  position,  provided  he 
violated  no  inflexible  rule  of  the  boat  in  getting  on  board. 
This  was  not  done,  and  the  defense  that  Duane  was  a  'stow- 
away,' and  therefore  subject  to  expulsion  at  any  time,  is  a 
mere  pretense,  for  the  evidence  is  clear  that  he  made  no  at- 
tempt to  secrete  himself  until  advised  of  his  intended  trans- 
fer to  the  Sonora.  Although  a  railroad  or  steamboat  company 
can  properly  refuse  to  transport  a  drunken  or  insane  man, 
or  one  whose  character  is  bad,  they  cannot  expel  him  after 
having  admitted  him  as  a  passenger  and  received  his  fare,  un- 
less he  misbehaves  during  the  journey.  Duane  conducted  him- 
self properly  on  the  boat  until  his  expulsion  was  determined, 
and  when  his  fare  was  tendered  to  the  purser  he  was  entitled 
to  the  same  rights  as  other  passengers.  The  refusal  to  carry 
him  was  contrary  to  law,  although  the  reason  for  it  was  a  hu- 
mane one.  The  apprehended  danger  mitigates  the  act,  but 
affords  no  justification  for  it." 

Sec.  975.    (§  545.)    Same  subject — Not  to  be  ejected  for  sup- 
posed bad  character  if  properly  conducting  himself. — So  in 

the  English  case  of  Coppiu  r.  Braithwaite,''^^  the  plaintiff  had 
taken  passage  to  his  destination  in  the  vessel  of  which  the  de- 
fendant was  the  commander.  It  being  brought  to  the  knowl- 
edge of  the  latter  before  the  destination  was  reached,  that  the 
plaintiff  was  a  pickpocket  and  a  man  of  bad  character,  he, 
without  any  act  of  misbehavior  on  the  part  of  the  plaintiff, 
put  him  ashore  at  an  intermediate  place,  for  which  the  plain- 
tiff brought  an  action  against  the  owners  of  the  ship  for  a 
breach  of  the  contract  to  carry  him  to  his  destination,  and  it 
was  held  that,  after  the  plaintiff  had  been  received  as  a  pas- 
senger on  board  the  ship  and  the  voyage  commenced,  the  ex- 
pulsion was  illegal  until  the  plaintiff  had  been  guilty  of  some 
act  of  misbehavior  to  justify  it,  and  that  the  circumstances 

31.  8  Jurist,  875. 
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of  insult  and  abuse  under  which  he  had  been  disembarked 
might  be  considered  in  estimating  the  damages  to  which  he 
was  entitled.  The  same  rule  was  also  applied  in  an  elaborately- 
considered  case,  in  which  the  conductor  of  a  train  had  forcibly 
ejected  from  the  ladies'  car  of  the  train  a  woman,  who  was 
conducting  herself  with  propriety,  upon  the  ground  that  she 
was  of  generally  bad  character.^^ 

Sec.  976.  (§545a.)  Same  subject — When  one  passenger  may 
be  ejected  for  misconduct  of  another, — Cases  may  easily  be 
conceived  in  which  the  ejection  of  one  person,  having  in  his 
charge  another  not  fit  to  be  carried,  would  be  justifiable, 
though  he  himself  was  unobjectionable,  as  in  the  case  of  the 
keeper  of  a  madman,  an  officer  in  charge  of  a  dangerous  pris- 
oner, likely  to  do  present  injury,  and  the  like.  But  where  no 
such  element  of  control  or  responsibility  existed  the  ejection 
of  the  innocent  passenger  could  not  be  justified.  Thus,  a  father 
traveling  with  his  adult  son  cannot  lawfully  be  ejected  for  his 
son's  misconduct,  for  which  the  father  is  not  at  fault  and  in 
which  he  does  not  participate.^^ 

Sec.  977.  (§  546.)  When  the  passenger  may  be  ejected  for 
improper  conduct. — But  the  right  of  the  carrier  to  expel  the 
passenger,  or  to  restrict  his  privileges  in  the  conveyance  when 
his  conduct  is  such  as  to  seriously  interfere  with  the  comfort 
of  other  passengers,  or  to  endanger  their  safety,  or  when  his 
purpose  in  becoming  a  passenger  is  to  interfere  or  come  in 
competition  with  the  business  of  the  carrier,  is  undoubted.  In 
an  admiralty  case,  in  which  it  appeared  that  the  libelant  per- 
sisted in  carrying  on  business  as  an  express  agent  upon  a  boat 
against  the  orders  of  its  officers,  and,  being  ejected  therefrom, 
filed  his  libel  against  the  boat  for  indemnity  for  the  wrong, 
it  was  held  that  the  removal  was  justified.  "A  public  convey- 
ance of  this  character,"  said  Hunt,  J.,  ''is  not  intended  as  a 
place  for  the  transaction  of  the  business  of  the  passengers. 
The  suitable  carriage  of  persons  or  property  is  the  only  duty 

32.  Brown  v.  Railroad  Co.,  7  33.  Louisville,  etc.,  R.  Co.  v. 
Fed.  Rep.  51.  Maybin,  66  Miss.  83. 
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of  the  common  carrier.  A  steamboat  or  railroad  company  is 
not  bound  to  furnish  traveling  conveniences  for  those  who  wi^h 
to  engage,  on  their  vehicles,  in  the  business  of  selling  books, 
papers  or  articles  of  food,  or  in  the  business  of  receiving  and 
distributing  parcels  or  baggage,  nor  to  permit  the  transaction 
of  this  business,  when  it  interferes  with  their  own  interests. 
If  a  profit  may  arise  from  such  business,  the  benefit  of  it  be- 
longs to  the  company,  and  they  are  entitled  to  the  exclusive 
use  of  their  vehicles  for  such  purposes.  This  seems  to  be  clear, 
both  upon  principle  and  authority.  "^^ 

In  expelling  the  passenger,  however,  the  servants  of  the  car- 
rier act  at  their  peril ;  and  if  such  passenger  is  wrongfully  ex- 
pelled from  the  carrier's  vehicle,  the  fact  that  the  servants 
acted  under  a  misapprehension  in  supposing  that  he  had  been 
guilty  of  some  misconduct  will  afford  the  carrier  no  excuse.^^ 

Sec.  978.  Same  subject — Ejection  of  drunken  passengers. — 
"The  right  of  a  conductor  of  a  passenger  tr«in  to  eject  one 
who  refuses  to  pay  his  fare,  or  is  drunk  and  disorderly,  is  un- 
questioned, but  not  absolute.  It  is  subjecc  to  limitations.  In 
exercising  it,  due  care  must  be  had  to  the  condition  of  the  per- 
son to  be  ejected,  and  the  situation  in  which  he  will  be  placed 
when  ejected.  One  helpless  from  any  cause,  and  incapable 
of  taking  care  of  himself,  must  not  be  treated  as  one  in  the  full 
possession  of  his  faculties.  In  every  ease,  care  must  be  taken 
to  expose  the  person  ejected  to  no  unusual  or  unnecessary  haz- 
ard. At  the  same  time,  the  conductor  is  responsible  for  his 
train,  and  it  is  not  only  his  right,  but  may  be  his  duty,  to  eject 
a  trespasser  or  a  drunken  and  disorderly  passenger.  Obvi- 
ously, in  doing  this,  he  must  to  a  large  extent  act  upon  appear- 
ances and  in  the  light  of  probabilities.  All  the  law  requires 
is  that  he  shall  use  reasonable  care  and  caution.  "^^    g^^;  j;he 

34.  The  D.  R.  Martin,  11  Blatch.  The  Steamboat  Co.,  67  N.  Y.  301. 
233;   Jencks  v.  Coleman,  2   Sumn.        35.  Lowe  v.  Railway  Co.,   (1893) 

221;      Burgess     v.     Clements,      4  62  L.  J.  Q.  B.  o24;  Seaboard,  etc., 

Maule  &  S.  306;   Fell  v.  Knight,  8  Ry.   Co.   v.   O'Quin,  Ga.  , 

Meeson  &  W.  209;   Commonwealth  52   S.  E.  Rep.  427. 

V.  Power,    7   Met.   596;    Barney  v.        36.  Korn    v.    Railway    Co.,    12.5 
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conductor  is  not  bound  to  wait  until  some  act  of  violence,  pro- 
faneness  or  other  misconduct  is  actually  committed  before  ex- 
ercising his  authority  to  expel  the  offender.  It  is  sufficient  if 
the  offender,  by  means  of  intoxication  or  otherwise,  is  in  such 
a  condition  as  to  make  it  reasonably  certain  that,  by  act  or 
speech,  he  will  become  offensive  or  annoying  to  other  pas- 
sengers, although  he  has  not  committed  any  act  of  offense  or 
annoyance.^'^     On  the  other  hand,  the  mere  breach  of  good 


Fed.  897,  63  C.  C.  A.  417,  63  L.  R. 
A.  872. 

In  Vinton  v.  The  Railroad,  11 
Allen  304,  the  plaintiff  sued  the 
company  for  damages  for  his  ex- 
pulsion by  the  conductor  from  one 
of  the  company's  street  railway 
cars;  but  it  being  proven  that 
there  were  other  passengers  on  the 
car,  some  of  whom  were  females, 
and  that  the  plaintiff  was,  at  the 
time,  intoxicated,  and  was  using 
loud,  boisterous,  profane  and  inde- 
cent language  towards  the  conduc- 
tor, and  had  attempted  to  strike 
him,  it  was  held  that  the  conduc- 
tor not  only  had  the  power,  but, 
being  bound  to  take  all  proper 
measures  to  insure  the  safety  and 
provide  for  the  comfort  of  the 
passengers,  and  for  that  pui'pose 
to  repress  and  prohibit  all  dis- 
orderly conduct  in  the  company's 
vehicles,  it  was  his  duty  to  expel 
and  exclude  therefrom  any  person 
whose  conduct  or  condition  was 
such  as  to  render  acts  of  impro- 
priety, rudeness,  indecency  or  dis- 
turbance either  inevitable  or  prob- 
able, and  that  he  was  not  bound 
to  wait  until  some  overt  act  of 
violence,  profaneness  or  other  mis- 
conduct had  been  committed,  to 
the  inconvenience  or  annoyance  of 
the  other  passengers,  before  exer- 
cising  his    authority.     And   in   a 


subsequent  case  in  the  same  court, 
the  law  as  thus  laid  down  was 
followed,  and  the  plaintiff  was  de- 
nied the  right  to  recover  for  in- 
juries received  in  the  act  of  being 
ejected  for  intoxication,  which 
rendered  him  offensive  to  other 
passengers,  it  appearing  that  the 
injuries  were  caused  by  his  own 
struggles  in  resisting  the  expul- 
sion. Murphy  v.  The  Railway  Co., 
118  Mass.  228. 

Though  having  a  proper  ticket, 
a  passenger  who  is  drunk  and  dis- 
orderly may  be  ejected  (Sullivan 
V.  Railroad  Co.,  148  Mass.  119); 
or  who  is  drunk  and  advises  other 
passengers  to  refuse  to  pay  fare 
(Baltimore  R.  Co.  v.  McDonald,  68 
Ind.  316);  or  who  is  guilty  of  us- 
ing obscene  and  vulgar  language 
(Peavy  v.  Railroad  Co.,  81  Ga. 
485).  See  also,  upon  this  point, 
Chicago  Ry.  Co.  v.  Pelletier,  134 
111.  120,  24  N.  E.  Rep.  770;  Rail- 
way Co.  V.  Saulsberry,  112  Ky.  915, 
66  S.  W.  Rep.  1051,  56  L.  R.  A. 
580;  O'Laughlin  r.  Railroad  Co., 
164  Mass.  139,  41  N.  E.  Rep.  121; 
Railroad  Co.  v.  Barger,  80  Md.  23, 
30  Atl.  Rep.  560,  26  L.  R.  A.  220, 
45  Am.  St.  Rep.  319;  Cutler  v. 
Railroad  Co.,  69  N.  H.  641,  46  Atl. 
Rep.  1051. 

37.  Edgerly   v.  Railroad   Co.,  67 
N.  H.  312,   36  Atl.  Rep.  558. 
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manners  in  being  drunk  does  not  indicate  that  the  passenger 
is  a  dangerous  person  and  will  not,  in  every  case,  authorize 
his  expulsion,  for  it  does  not  follow  that,  because  a  man  is 
intoxicated,  he  is  necessarily  so  unsafe  or  so  offensive  to  other 
passengers  that  his  expulsion  from  the  conveyance  will  be  jus- 
tifiable, or  will  be  required  by  the  carrier's  duty  to  his  other 
passengers.^^ 

Sec.  979.  Same  subject — Breach  of  table  manners. — So  in 
Prendergast  v.  Compton,^''  the  plaintiff  sued  the  captain  of 
the  vessel  for  excluding  him,  while  being  carried  as  a  passen- 
ger, from  what  was  knoAvn  as  the  "cuddy"  of  the  ship,  to  which 
the  defense  was,  that  the  conduct  of  the  plaintiff  was  vulgar, 
offensive,  indecorous  and  unbecoming.  "There  is  some  evi- 
dence," said  Tindal,  C.  J.,  "that  he  was  in  the  habit  of  reach- 
ing across  other  passengers,  and  of  taking  potatoes  and  broiled 
bones  with  his  fingers.  It  would  be  difficult  to  say,  if  it  rested 
here,  in  what  degree  want  of  polish  would,  in  point  of  law, 
warrant  a  captain  in  excluding  a  passenger  from  the  cuddy. 
Conduct  unbecoming  a  gentleman,  in  the  strict  sense  ef  the 
word,  might  justify  him;  but  in  this  case  there  is  no  imputa- 
tion of  the  want  of  gentlemanly  principle." 

9.     Duty  of  carrier  to  protect  passenger. 

Sec.  980.  (§  548.)  Duty  of  the  carrier  to  protect  the  pas- 
senger.— The  right,  therefore,  to  expel  the  passenger  after  he 
has  been  taken  is  one  to  be  exerci.sed  with  great  caution,  and 
the  propriety  of  its  exercise,  under  the  circumstances,  is  to  be 
determined  with  sound  judgment.  It  is  true  the  vehicle  be- 
longs to  the  carrier,  but  when  he  employs  it  in  a  public  busi- 
ness, every  person  to  whom  there  is  no  legal  objection,  so  long 
as  there  is  room,  has  a  right  to  enter  and  remain  in  it  until  he 
shall  have  been  carried  according  to  the  public  profession  and 
undertaking  of  the  carrier.     But  that  right  may  be  forfeited 

38.  Putnam  r.  The  Railroad,  55        39.  8  C.  &  P.  454. 
N.   Y.   108. 

71 


1122  THE  LAW   OF   CARRIERS.  [§  980, 

by  his  conduct,  and  in  deciding  whether  it  is  so  forfeited  the 
carrier  is  not  to  consult  alone  his  own  rights  or  safety.  His 
passengers  have  the  right  to  demand  of  him  that  a  fellow- 
passenger  whose  indecent  and  ungentlemanly  conduct  renders 
him  an  object  of  serious  annoyance  to  them,  or  whose  condi- 
tion or  manner  gives  reasonable  ground  for  apprehending  per- 
sonal injury  from  his  recklessness  or  violence,  shall  be  re- 
moved or  be  so  guarded  or  confined  that  they  may  be  free  from 
the  annoyance  or  the  danger.^o  And  even  without  any  such 
demand  or  suggestion  from  his  passengers,  it  is  a  duty  he 
owes  to  them,  when  the  circumstances  known  to  him  are  such 
as  to  create  a  reasonable  apprehension  of  disorderly  conduct 
or  of  a  breach  of  the  peace  upon  his  conveyance,  which  may 
alarm  or  endanger  his  passengers,  to  be  vigilant  and  prompt 
to  suppress  it  when  it  occurs.  And  if,  aware  of  the  disturb- 
ance, he  fail  to  use  all  the  means  in  his  power  to  suppress  it, 
he  will  be  liable  for  any  damages  which  may  ensue  from  it  to 
an  innocent  passenger.  The  passenger,  from  the  time  he  en- 
ters his  vehicle,  has  the  right  to  claim  the  protection  of  the 
carrier  from  the  insults  and  violence  of  others,  whether  en- 
tering it  as  passengers  or  not,  and  the  law  exacts  from  him 
the  prompt  employment  of  all  the  means  at  his  command  to 

40.  Railway  Co.  r.  Blain,   34  S.  Railroad  Co.,  46  Minn,  474,  49  N. 

C.   R,    74,    3   Canadian   Ry.    Cases  W,  Rep.  249;   Fewings  v.  Mendea- 

143,    affirming    Blain    v.    Railway  hall,  88  Minn.  336,  93  N.  W.  Rep. 

Co.,  5   Ont.  L.  R.  334,  2  Canadian  127,  97  Am.  St.  Rep.  519,  60  L.  R. 

Ry.  Cases  85  and  id.,  2  Canadian  A.     601;     Partridge    v.    Woodland 

Ry.     Cases     69;     Railway    Co.     t>.  Steamboat   Co.,   49   Atl.   Rep.    726, 

Boyle,   115  Ga.  836,  42  S.  E.  Rep.  66   N.  J.   Law  290;    Kocji  v.  Rail- 

242,  59  L.  R,  A,  104;   Railroad  Co.  road   Co.,   78   N.   Y,    Supp.   99,   75 

V.  Arnold,  26  Ind.  App.  190,  59  N.  App.  Div.  282;  Duggan  v.  Railroad 

E.  Rep.  394;    Spangler  v.  Railway  Co.,   159   Pa.   St,  248,  28  Atl,  Rep. 

Co.,  68  Kan.  46,  74  Pac.  Rep.  607,  186,  39  Am.  St.  Rep.  672;  Railway 

63  L,  R,  A,  634,  104  Am.  St,  Rep.  Co,  v.  Wood    (Tex.  Civ.  App.),  77 

391;   Railroad  Co.  v.  Finn,  16  Ky.  S.   W.  Rep.  964,  citing  Hutch,  on 

L.  R.   57,  citing  Hutch,  on  Carr.;  Carr, 

Kinney  v.  Railroad  Co.,  99  Ky.  59,  In  King  v.  Railway  Co.,  22  Fed. 

34  S.  W.  Rep,  1066;   Railroad  Co.  413,  the  company  was  held  liable 

V.  Barger,  80  Md,  23,  30  Atl.  Rep.  for  the  death  of  a  passenger  who 

560,   26  L.  R.  A.   220;    Mullan   v.  was   killed   by   another  passenger 
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protect  the  passenger  against  such  outrages,  either  by  quell- 
ing the  disturbance  or  by  the  expulsion  of  those  engaged  in 
it,  if  necessary.  In  such  an  emergency,  the  duty  of  the  carrier 
is  said  to  be  the  same  as  that  which  he  is  under  in  other  re- 
spects, to  do  all  that  can  be  done  to  insure  the  safety  of  the 
passenger.''^      This  duty  of  the   carrier,  however,   is  relative 


suffering  from  delirium  tremens 
and  whom  the  conductor  had  neg- 
ligently failed  to  restrain. 

41.  Koch  V.  Railroad  Co.,  78  N. 
Y.  Supp.  99,  75  App.  Div.  282,  the 
railroad  company  was  held  liable 
where  the  conductor  merely  told 
other  passengers  who  were  abus- 
ing plaintiff  to  "stop  that  fool- 
ing/' and  then  went  away,  allow- 
ing the  other  passengers  there- 
after to  throw  the  plaintiff  on  the 
floor  and  walk  over  him  out  of  the 
car  to  the  station. 

In  Railroad  Co.  v.  Darting,  6 
Ind.  App.  375,  33  N.  E.  Rep.  636, 
several  passengers  assaulted 
plaintiff  without  cause.  The  con- 
ductor, although  he  had  good  rea- 
son to  apprehend  trouble,  made  no 
serious  effort  to  prevent  the  at- 
tack, and  when  it  finally  occurred 
in  the  front  part  of  the  car, 
promptly  sought  the  rear  part  ot 
the  car  to  "stop  the  train."  The 
company  was  held  liable. 

See  also.  Railroad  Co.  v.  Jeffer- 
son, 89  Ga.  554,  16  S.  E.  Rep.  69, 
32  Am.  St.  Rep.  87,  17  L.  R.  A. 
571;  Railroad  Co.  /;.  McEwan,  21 
Ky.  L.  R.  487,  51  S.  W.  Rep.  619; 
Railway  Co.  v.  Taylor,  27  Ky.  L. 
R.  351,  85  S.  W.  Rep.  168;  Rail- 
road Co.  V.  Barger,  80  Md.  30,  30 
Atl.  Rep.  561,  26  L.  R.  A.  220,' 
Lucy  V.  Railway  Co.,  64  Minn.  7, 
3]  L.  R.  A.  551,  65  N.  W.  Rep. 
944;  United  Railways,  etc.,  Co.  r. 
State,  93  Md.  619,  49  Atl.  Rep.  923, 


86  Am.  St.  Rep.  453;  Railroad  Co. 
r.  Minor,  69  Miss.  710,  10  So.  Rep. 
101,  16  L.  R.  A.  627;  West  Mem 
phis  Packet  Co.  v.  White,  41  S.  W. 
Rep.  583,  99  Tenn.  256,  38  L.  Rr 
A.  427;  Railway  v.  Flake,  114 
Tenn.  671,  88  S.  W.  Rep.  326; 
Railroad  Co.  v.  Henderson  (Tex, 
Civ.  App.),  82  S.  W.  Rep.  1065; 
Railway  Co.  v.  Sherbert  (Tex,  Civ. 
App.),  42  S.  W.  Rep.  639. 

In  the  trial  of  an  action  for 
damages  by  a  passenger  for  bei'cg 
compelled  to  ride  in  a  car  occu- 
pied by  disorderly  passengers,  evi- 
dence that  the  conductor  in  charge 
of  the  train  had,  prior  to  the  time 
that  plaintiff  became  a  passenger, 
made  efforts  to  suppress  the  dis- 
order is  irrelevant  when  the  ques- 
tion to  be  determined  is  whether 
such  conductor  was  diligent  in  the 
suppression  of  disorder  which 
arose  after  the  plaintiff  became  a 
passenger.  Railway  Co.  v. 
O'Bryan,  112  Ga.  127,  37  S.  E. 
Rep.    161. 

In  Railway  Co.  v.  Greenthal,  77 
Fed.  150,  23  C.  C.  A.  100;  s.  c. 
Meyer's  Adm'x  v.  Railway  Co.,  54 
Fed.  116,  4  C.  C.  A.  221,  10  U.  S. 
App.  677,  the  railroad  company 
was  held  liable  for  the  death  of  a 
passenger  caused  by  an  insane  fel- 
low passenger. 

In  Pounder  r.  Railway  Co., 
(1892)  1  Q.  B.  385,  61  L.  J.  Q.  B. 
i;;6,  the  court  held  that  there  is 
no  duty  on  the  part  of  a  carrier 
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and  contingent  and  not  absolute  and  unconditional.  The  neg- 
ligence for  which  the  carrier  is  held  liable  is  not  the  wrong 
of  the  fellow-passenger  or  the  stranger,  but  is  the  negligent 
omission  of  the  carrier's  servants  to  prevent  the  wrong  from 
being  committed.  In  order  that  such  omission  may  constitute 
negligence,  there  is  involved  the  essential  element  that  the  car- 
rier or  his  servants  had  knowledge,  or  with  proper  care  could 
have  had  knowledge,  that  the  wrong  was  imminent,  and  that 
he  had  such  knowledge  or  the  opportunity  to  acquire  it  suffi- 
ciently long  in  advance  of  the  infliction  of  the  wrong  upon  the 
passenger  to  have  prevented  it  with  the  force  at  his  com- 
mand.^2 

Sec.  981.     (^5  549.)     Same  subject — Carrier  bound  to  protect 
against  assaults  which  might  reasonably  be  expected. — While 


to  take  especial  care  of  a  passen- 
ger on  account  of  any  unknown 
peculiarity  attaching  to  him.  But 
the  court's  decision  in  this  case 
is,  at  best,  of  doubtful  validity. 
See  Blain  v.  Railway  Co.,  5  Ont. 
L.  R.  334,  2  Can.  Ry.  Cases  85. 

42.  United  Railways,  etc.,  Co.  t'. 
State,  93  Md.  619,  49  Atl.  Rep. 
923,  86  Am.  St.  Rep.  453;  Mullan 
V.  Railroad  Co.,  46  Minn.  474,  49 
N.  W.  Rep.  249;  Railroad  Co.  v. 
Minor,  69  Miss.  710,  11  So.  Rep. 
101,  16  L.  R.  A.  627;  Partridge  v. 
Woodland  Steamboat  Co.,  66  N.  J. 
Law  290,   49   Atl.  Rep.   726. 

If  a  passenger  is  violently  as- 
saulted or  ejected  from  the  train 
by  a  fellow  passenger  while  the 
conductor  is  absent  or  attending 
tc  his  duties  in  another  part  of 
the  train,  not  knowing  of  the  as- 
sault or  that  it  was  threatened, 
the  carrier  cannot  be  held  liable 
therefor,  and  a  complaint  which 
fails  to  allege  that  the  conductor 
or  brakeman  in  charge  of  the 
train  was  present  at  the  time   of 


the  assault  or  that  they  had  rea- 
sonable grounds  to  apprehend  that 
plaintiff  was  in  danger,  or  that, 
if  they  had  known  of  the  assault, 
they  could,  in  the  exercise  of  rea- 
sonable care,  have  prevented  it,  is 
fatally  defective  on  demurrer. 
Railroad  Co.  v.  Arnold,  26  Ind. 
App.    190,   59   N.   E.  Rep.   394. 

In  Connell's  Ex'rs  (Ball,  et  al.) 
r.  Railroad  Co.,  93  Va.  44,  24  S.  E. 
Rep.  467,  32  L.  R.  A.  792,  57  Am. 
St.  Rep.  786,  plaintiff's  testator, 
while  a  passenger  on  a  sleeping 
car,  was  shot  by  a  robber  who  had 
intruded  into  the  car,  the  injury 
later  resulting  in  his  death.  It 
did  not  appear  that  the  agents  ot 
the  carrier  had  notice,  or  that 
there  were  any  circumstances  in 
the  robber's  entry  upon  the  train 
which  would  have  excited  the  ap- 
prehension of  even  the  most  care- 
ful and  cautious.  In  an  action 
against  the  railroad  company  it- 
was  held  that  the  carrier  would  be 
liable  in  such  a  case  only  where  its 
agents   or  employes  knew,  or,   in 
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the  carrier  is  not  required  to  furnish  a  police  force  sufficient 
to  overcome  all  force,  when  unexpectedly  and  suddenly  offered, 
he  is  bound  to  provide  ready  help  Sufficient  to  protect  the  pas- 
senger against  assaults  from  every  quarter  which  might  rea- 
sonably be  expected  to  occur  under  the  circumstances  of  the 
case  and  the  condition  of  the  parties.^  In  a  case-  in  which 
a  number  of  unruly  persons  forced  themselves  upon  the  car 
in  which  the  plaintiff  was  a  passenger,  and  in  the  course  of  a 


the  light  of  the  surrounding  cir- 
cumstances, ought  to  have  known 
that  danger  was  threatened  or  was 
to  be  apprehended  and  then  failed 
to  use  their  authority  and  power 
to  protect  the  passenger  from  the 
impending  peril,  and,  it  nowhere 
appearing  that  the  servants  knew 
or  could,  in  the  exercise  of  the  ut- 
most caution  have  anticipated 
what  happened,  that  the  carrier 
should  not  be  held  to  answer. 

Where  a  train  stops  at  a  regu- 
lar meal  station,  it  is  not  negli- 
gence for  the  crew  to  leave  the 
train  for  the  purpose  of  eating.  If 
a  passenger  who  remains  on  the 
train  is  assaulted  by  another  pas- 
senger and  an  intruder,  the  carrier 
cannot  be  held  liable.  Thweatt  r. 
Railway  Co.,  31  Tex.  Civ.  App.  227, 
71   S.  W.  Rep.  976. 

The  law  as  thus  stated  is  ex- 
pressly approved  in  a  number  of 
other  cases,  in  some  of  which, 
however,  the  ground  upon  which 
the  liability  of  the  carrier  was 
vested  did  not  call  for  a  direct 
ai)plication  of  the  rule.  Bass  v. 
The  Railroad,  36  Wis.  450;  Cra- 
ker  r.  The  Railroad,  id.  657;  God- 
dard  r.  The  Railway,  57  Me.  202; 
Ramsden  r.  The  Railroad,  101 
Mass.  117;  Chicago,  etc.,  R.  R.  v. 
Griffin,  68  111.  499 ; ;  Chicago,  etc., 
R.  R.  V.  Williams,  55  id.  185;  Dan- 


iel V.  Railroad,  117  N.  C.  592,  23 
S.  E.  Rep.  327;  Railroad  v.  Mc- 
Ewan,  17  Ky.  L.  R.  406,  31  S.  W. 
Rep.    465. 

1.  Britton  v.  Railroad  Co.,  88  N. 
C.  536,  citing  New  Orleans,  etc., 
R.  Co.  V.  Burke,  53  Miss.  200; 
Pittsburgh,  etc.,  R.  Co.  v.  Hinds, 
53  Penn.  St.  512;  Pittsburgh,  etc., 
R.  Co.  V.  Pillow,  76  Penn.  St.  510; 
Flint  V.  Transportation  Co.,  34 
Conn.  554. 

In  the  Britton  case  the  company 
was  held  liable  to  a  colored  pas- 
senger whom  the  conductor  had 
failed,  when  called  upon,  to  pro- 
tect from  the  insults  and  assaults 
of  white  passengers.  See  also, 
Batton  V.  Railroad  Co.,  77  Ala. 
591;  Flannery  v.  Railroad  Co.,  4 
Mackey,  111.  In  a  remarkable  case 
in  Missouri  the  company  was  held 
liable  where  the  conductor  had 
permitted  and  to  some  degree  aid- 
ed a  number  of  passengers  to  so 
intimidate  and  terrorize  an  igno- 
rant and  timid  fellow-passenger  by 
threats  to  rob  him,  tie  him  and 
throw  him  off  the  train,  that  in 
order  to  avert  this  fate  he  volun- 
tarily leaped  from  the  train  while 
at  full  speed  and  received  serious 
injuries.  Spohn  r.  Railway  Co., 
87  Mo.   77;    affirmed,   101   Mo.   417. 

2.  Pittsburgh,  etc.,  R.  R.  v. 
Hinds,  53  Penn.  St.  512. 


1126  THE  LAW   OF    CARRIERS.  [§982. 

fight  between  some  of  them,  one  of  them  was  thrown  upon  the 
plaintiff  with  such  violence  that  her  arm  was  very  much  in- 
jured, it  was  said  that  the  negligence  of  the  company,  or  of 
its  officers  in  charge  of  the  train,  was  the  gist  of  the  action ; 
and  that  while  it  Avas  not  the  duty  of  railroad  companies  to 
furnish  their  trains  with  a  police  force,  they  were  bound  to 
furnish  men  enough  for  the  ordinary  demands  of  transporta- 
tion; and  that  if  the  conductor  did  not  do  all  he  could  with 
the  force  he  had  upon  the  train,  to  stop  the  fighting,  it  was 
negligence.  In  such  cases,  it  was  said,  he  should  stop  the 
train,  if  necessary,  and  call  to  his  assistance  all  its  servants 
and  as  many  of  the  passengers  as  are  willing  to  lend  a  helping 
hand,  and  that  until  he  has  done  this  and  put  forth  all  the 
means  at  his  disposal,  he  has  no  right  to  abandon  the  conflict. 
To  keep  his  train  in  motion  and  busy  himself  in  collecting  fares 
whilst  a  fight  was  going  on  was,  it  was  said,  to  fall  short  of 
his  duty.  He  should  not  have  been  content  with  ordering  the 
thing  to  be  done.  He  should  himself  have  led  the  way.  "He 
should  have  stopped  the  train  and  hewed  a  passage  through 
the  intrusive  mass  until  he  had  expelled  the  rioters,  or  have 
demonstrated  by  an  earnest  experiment  that  the  undertaking 
was  impossible." 

Sec.  982.  Same  subject— Carrier's  duty  to  protect  female 
passengers. — The  contract  of  carriage  as  to  female  passengers 
embraces  an  implied  stipulation  that  the  carrier  will  protect 
them  against  general  obscenity,  immodest  conduct  or  wanton 
approach.  In  several  cases  the  carrier  has  been  held  liable 
for  failure  to  perform  that  duty.^  But  this  rule  is  also  subject 
to  the  usual  exception  that  the  carrier  is  not  liable  for  as- 
saults on  female  passengers  made  under  such  unusual  circum- 
stances that  the  carrier  could  not  possibly  have  foreseen  them.* 

3.  Railroad    Co.    v.    Grundy,    13  Co.  t\  Sherbert    (Tex.  Civ.  App.), 

Ky.    L.    R.    293;    Railroad    Co.    v.  43  S.  W.  Rep.  639. 

Finn,   16   Ky.   L.   R.   57;    Lucy  v.  4.  Segal    v.    Railway    Co.    (Tex. 

Railway  Co.,  64  Minn.  7,  65  N.  W.  Civ.  App.),  80  S.  W.  Rep.  233. 
Rep.  944,  31  L.  R.  A.  551;  Railway 
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Sec.  983.     Same  subject — Carrier  not  liable  for  accidents 
arising-  from  rudeness  or  incivility  of  fellow-passengers. — The 

carrier  of  passengers  is  subject  to  no  duty  to  guard  against 
acts  of  mere  rudeness  or  incivility,  and  is  not  negligent  if  it 
fails  to  do  so.  Rudeness  cannot  be  said  to  amount  to  a  breach 
of  any  positive  law.  The  ordinary  cars  are,  and  must  be, 
open  to  the  masses  among  whom  different  degrees  of  intelli- 
gence and  culture  will  be  foimd.  There  is,  therefore,  a  certain 
amount  of  rudeness,  of  haste,  of  selfish  disregard  for  the  feel- 
ings of  others  to  be  expected  wherever  men  and  women  gather 
together;  and  the  railway  passenger  car  is  no  exception.  But 
ordinarily  unless  such  conduct  amounts  to  a  breach  of  the 
peace,  the  carrier  is  not  bound  to  prevent  it,  nor  is  it  liable  in 
damages  where  such  conduct  has  caused  injury  to  a  passen- 
ger.^ 

Sec.  984.  Same  subject — Duty  to  restrain  or  eject  drunken 
passengers. — We  have  already  had  occasion  to  notice  that, 
under  certain  circumstances,  the  carrier  may  have  a  right  to 
eject  drunken  passengers,  but  under  some  circumstances  he 
may  not  only  have  the  right  but  it  may  be  his  duty  towards 
other  passengers  to  take  such  measures  as  are  necessary  to  pro- 
tect them  from  insults  or  injury  at  the  hands  of  drunken  men. 
If  a  drunken  and  disorderly  man  is  on  the  carrier's  vehicle, 
it  will  not  do  to  say,  after  a  passenger  has  been  subjected  to 
insult  or  injury,  that  the  carrier's  servants  did  not  know  or 
'  could  not  have  foreseen  that  the  particular  individual  who  was 
insulted  or  injured  was  in  danger  of  such  insult  or  injury,  if 

5.  Madden    f.    Railroad    Co.,    90  Rep.    213,    25    Atl.    Rep.    1132,    34 

N.  Y.  Supp.  261,  98  App.  Div.  406  Am.   St.  Rep.   697    (female  passen- 

( passenger's  arm  jammed  through  ger's  leg  broken  in  alighting  due 

the  window  of  a  car  door  by  the  to   being  jostled   by   male   passen- 

pell-mell    rush    of    other    passen-  ger) ;    Graeff  v.  Railroad  Co.,   161 

gers);    Fritz  v.   Railway  Co.,   132  Pa.  St.  230,  28  Atl.  Rep.  1107,  23 

N  C.  829,  44  S.  E.  Rep.  613  (female  L.  R.  A.  606,  41  Am.  St.  Rep.  885 

passenger  while  alighting  injured  (female      passenger      injured     by 

by   male   passenger  attempting  to  male     passenger     rudely     pushing 

push  past  her  with  a  valise) ;   El-  door    open    and    striking    her    in 

linger  v.  Railroad  Co.,  153  Pa.  St  face). 
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they  were  apprised,  or  with  proper  care  could  have  known  of 
circumstances  which  indicated  that  someone  would  be  injured 
unless  the  disorderly  passenger  or  stranger  were  ejected  or 
controlled.^  Thus  in  one  case  where  the  facts  were  that  in  a 
fight  upon  a  car  between  some  drunken  men,  the  conductor 
did  not  exert  himself  to  suppress  it  as  he  should  have  done, 
and  the  plaintiff,  a  passenger  who  was  not  concerned  in  it, 
lost  an  eye,  a  verdict  against  the  company  was  sustained ;  and 
it  was  said  by  the  appellate  court,  "we  cannot  perceive  the 
force  of  the  argument  of  the  counsel  for  the  plaintiff  in  error, 
wherein  he  endeavors  to  raise  a  distinction  between  accidents 
arising  from  negligence  in  the  equipment  or  management  of 
the  train  and  those  arising  from  the  misconduct  of  passengers 
upon  it.  If  the  employees  of  the  road  had  no  control  or  power 
over  passengers,  this  argument  would  be  sound.  But  they  have 


6.  In  United  Railways,  etc.,' Co. 
V,  State,  93  Md.  619,  49  Atl.  923, 
86  Am.  St.  Rep.  453,  tlie  plain- 
tiff's intestate  was  riding  as  a  pas- 
sengei-  on  the  defendant's  cars, 
and  while  so  riding  was  assaulted 
by  a  drunken  and  disorderly  per- 
son. Without  any  provocation  the 
drunken  person  struck  plaintiff's 
intestate  a  blow  which  later  re- 
sulted in  his  death.  It  appeared 
that  before  the  blow  was  struck, 
the  drunken  passenger  had  as- 
saulted another  passenger  in  the 
same  car,  and  he  had  been  ejected 
by  the  servants  of  the  company 
for  such  act.  He,  however,  got 
on  the  car  again  when  it  started, 
and,  the  servants  of  the  company 
making  no  attempt  to  put  him  off, 
so  remained.  In  a  suit  for  wrong- 
fully causing  the  death  of  plain- 
tiff's intestate,  the  company  was 
held  guilty  of  negligence.  So  in 
Railroad  Co.  v.  McEwan,  21  Ky. 
L.  R.  487,  51  S.  W.  Rep.  619, 
where   drunken   negroes   were   on 


a  crowded  train,  and  after  a  fight 
had  occurred  and  a  race  collision 
seemed  imminent,  the  conductor 
merely  put  them  out  of  the  car 
and  upon  the  platform,  where 
they  were  free  to  renew  the  con- 
flict when  opportunity  offered,  and 
a  passenger  consequently  was  shot 
by  one  of  them,  the  company  was 
held   liable. 

For  similar  cases  and  results  see 
Lucy  V.  Railway  Co.,  64  Minn.  7, 
31  L.  R.  A.  551,  65  N.  W.  Rep. 
944  (use  of  profane  language  to- 
wards a  lady  after  conductor 
failed  to  interfere  on  complaint) ; 
Railroad  Co.  v.  Jefferson,  89  Ala. 
554,  16  S.  E.  Rep.  69,  32  Am.  St. 
Rep.  87,  17  L.  R.  A.  571  (abuse  of 
negro  passenger  by  drunken 
men) ;  Railway  v.  Flake,  114  Tenn. 
671,  88  S.  W.  Rep.  326  (boy  shot 
by  drunken  passengers  who  had 
been  shooting  off  dynamite 
sticks) ;  Railroad  Co.  v.  Hender- 
son (Tex.  Civ.  App.),  82  S.  W. 
Rep.     1065     (negro    compelled    to 
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such  power,  and  they  are  jusi,  as  responsible  for  its  proper  ex- 
ercise as  they  are  for  the  proper  running  of  the  train."' 

Sec.  985.  (§  551.)  Same  subject — Duty  of  carrier  to  guard 
against  careless  use  of  firearms. — The  carrier  is  also  bound  to 
exercise  the  utmost  vigilance  in  guarding  against  the  negli- 
gent and  careless  use  of  firearms,  and  in  a  number  of  cases  the 
carrier  has  been  held  liable  for  injuries  to  passengers,  result- 
ing from  their  use,  which  might  reasonably  have  been  antici- 
pated or  naturally  expected  to  have  occurred  in  view  of  all 
the  circumstances  and  of  the  number  and  character  of  the  per- 
sons on  the  carrier's  vehicle.^  This  rule  was  first  applied  in 
Flint  V.  The  Transportation  Company.'^  In  that  case  a  number 
of  disorderly  soldiers  were  upon  the  boat,  as  the  plaintiff  went 
upon  it  after  he  had  engaged  his  passage,  through  a  crowd  of 
whom  he  had  to  pass.  As  he  did  so,  a  musket  in  the  hands  of 
one  of  them  was  accidentally  discharged,  the  ball  from  which 
struck  the  plaintiff  and  wounded  him  severely.  It  was  not 
shown  that  the  officers  of  the  boat  made  any  effort  to  quiet  or 
remove  these  disorderly  persons,  or  to  warn  the  passengers  of 

dance,  by  drunken  passengers,  at  rejected,    for   if  the   plaintiff   was 

point    of    revolver)  ;    Railway    Co.  conducting     himself     properly     on 

V.   Sherbert    (Tex.   Civ.   App.),   42  the  train,  he  was  entitled  to  the 

S.  W.   Rep.   639    (use   of   indecent  same  measure  of  protection  as  any 

language  before  ladies  after  a  vain  other  passenger, 

complaint  to  the  conductor).  7.  Pittsburgh,  etc.,  R.  R.  v.  Pil- 

In  Blain  v.  Railway  Co.,  5  Ont.  low,  7G  Penn.  St.  .510. 

L.  R.   334,  2  Canadian  Ry.  Cases,  8.  Northern    Commercial    Co.    v. 

85,    affirmed    in    Railway    Co.    v.     Nestor,   C.    C.    A.    ,    13S 

Blain.  34  S.  C.  R.  74,  3  Canadian  Fed.  383;   Wright  v.  Railroad  Co., 

Ry.   Cases,    143,    a   passenger   was  4    Colo.    App.    103,    35    Pac.    Rep. 

assaulted     several     times     by     a  196;    Railroad  Co.  v.  McEwan,   21 

drunken  man.     The  conductor  was  Ky.  L.  R.  487,  5i  S.  W.  Rep.  619; 

informed    of  the   assaults,   but   re-  Railway  v.   Flake,    114   Tenn.    671, 

fused  to  do  anything,  and  a  judg-  88  S.  W.  Rep.  326;  West  Memphis 

ment  on   the   verdict   of  the  jury  Packet  Co.  r.  White,  99  Tenn.  256, 

was  affirmed  in  favor  of  the  plain-  41    S.    W.    Rep.    583,    38    L.    R.    A. 

tiff.    Evidence  of  the  improper  re-  427. 

lations  between   the   plaintiff   and  See  also,   Railway   Co.   v.   Long, 

the  wife   of  his   assailant,  alleged  13    Tex.    Civ.    App.    664,    36    S.   W. 

as    provocation    for    the    assaults.  Rep.    485. 

vas   held    to   have    been    properly  9.  6  Blatch.  158;  34  Conn.  554. 
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the  danger.  The  trial  court,  in  charging  the  jury,  laid  down 
the  above  rule  which  was  held  correct  on  appeal. 

So  in  the  case  of  The  New  Orleans,  etc.  Railroad  v.  Burke,i*^ 
the  facts  were  that  the  passenger  was  taunted  and  abused  by 
a  disorderly  crowd  of  men  upon  the  train,  and  was  finally  shot 
and  wounded  by  one  of  them,  and  the  conductor,  so  far  from 
having  used  all  the  efforts  in  his  power  to  quell  the  disturb- 
ance, showed  timidity,  shrank  from  his  duty,  and  retreated 
from  the  scene  of  the  difficulty  while  it  was  in  progress.  An 
action  for  the  injury  was  brought  against  the  company,  and 
the  jury  having  found  a  verdict  for  the  plaintiff,  it  was  sus- 
tained in  the  appellate  court,  Chalmers,  J.,  after  a  learned  dis- 
cussion of  the  question  of  the  degree  of  the  responsibility  of 
the  carrier  in  such  cases,  stating  the  law  to  be  that  "the  un- 
doubted power  which  is  vested  in  railroad  officials  to  preserve 
peace  and  good  order  on  their  trains,  and,  if  necessary  for  this 
purpose,  to  eject  therefrom  turbulent  and  disorderly  persons, 
carries  with  it  the  absolute  duty  to  exercise  the  power  when 
called  upon  so  to  do  in  a  proper  case  by  the  other  passengers ; 
that  a  failure  to  discharge  this  duty  stands,  to  some  extent, 
upon  the  same  footing  as  the  omission  to  perform  any  other 
official  duty,  and,  upon  the  maxim  respondeat  superior,  ren- 
ders the  corporation  liable." 

But  in  such  instances  the  duty  of  the  carrier  is  fulfilled 
when  he  has  exercised  the  force  at  his  command  to  prevent 
injury,  and  if  an  injury  follows  when  the  carrier  has  so  per- 
formed his  duty,  he  is  not  guilty  of  any  wrong  and  conse- 
quently cannot  be  held  liable.^i 

Sec.  986.  Same  subject — Carrier's  duty  to  protect  passen- 
gers from  injuries  by  strikers. — A  railway  company  is  not 
guilty  of  negligence  in  attempting  to  operate  its  cars  during  a 
strike  of  its  employes,  unless  the  conditions  are  such  that  it 

10.  53  Miss.  200.    But  in  a  later  road  Co.,  67  Miss.  376,  7  S.  Rep. 

case   the  court   dissent   from   this  320. 

salutary    doctrine    and    announce  11.  Fall  i\  Steam  Packet  Co.,  90 

their  intention  to  review  it  when  Md.   248,   44  Atl.  Rep.   1007,  47  L. 

occasion  offers.     Royston  v.  Rail-  R.  A.   120;   Railway  Co.  v.  Boyle, 
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knows,  or  ought  reasonably  to  anticipate,  that  it  cannot  do  so 
and  at  the  same  time  guard  from  violence,  by  the  exercise  of 
the  utmost  care  on  its  part,  those  who  accept  its  implied  in- 
vitation to  become  passengers.  Nor  will  it  be  guilty  of  negli- 
gence if  it  fails  to  avail  itself  of  extraordinary  precautions  or 
means  of  protection  not  commonly  employed,  such  as  pulling 
down  the  blinds  of  the  car  or  stretching  heavy  canvas  over 
the  windows  outside  the  car  in  order  to  better  protect  those 
within  from  objects  thrown  by  a  mob,  for  it  is  chargeable  with 
only  ordinary  care  and  prudence  to  guard  against  the  lawless 
acts  of  third  persons  not  under  its  direct  controL^^ 

On  the  other  hand,  a  railroad  company  cannot  invite  trou- 
ble by  needlessly  receiving  into  its  train  with  other  passen- 
gers men  whom  it  has  good  reason  to  believe  will  expose  the 
occupants  of  the  car  to  injuries  on  account  of  enmity  between 
them  and  strikers.  In  Chicago,  etc.  Railroad  Co.  v.  Pills- 
bury,i3  the  railroad  company  stopped  its  train  at  a  station 
where  a  strike  was  in  progress  and  received  into  one  of  its 
cars  with  the  other  passengers  a  number  of  men  who  had  been 
imported  to  take  the  place  of  strikers  in  a  large  manufactur- 
ing establishment.  Against  these  men  the  strikers  manifested 
the  greatest  indignation  and  were  prevented  from  doing  them 
violence  only  by  the  presence  of  armed  guards.  After  receiv- 
ing them  on  board,  the  train  ran  on  a  short  distance  further, 
when  it  stopped  before  crossing  another  road.  Immediatel}'' 
upon  its  stopping  it  was  boarded  by  a  mob  of  the  strikers, 
who  began  an  assault  Avith  clubs,  stones  and  pistols  upon  the 
imported  operatives  in  the  car,  and  in  the  melee  that  ensued 
the  plaintiff,  who  was  a  passenger  upon  the  train,  was  seri- 
ously injured.  For  this  injury  the  company  was  held  liable, 
on  the  ground  that  by  stopping  its  train  and  receiving  into  its 
cars  these  men  whose  presence  it  had  good  reason  to  believe 
would  provoke  attack,  it  had  negligently  and  wrongfully  ex- 
posed its  other  passengers  to  injury. 

115  Ga.  836,  42  S.  E.  Rep.  242,  59  Minn.  3?.fi,  93  N,  W.  Rep.  127,  97 
L.  R.  A.   104.  Am.  St.  Rep.  519,  60  L.  R.  A.  601. 

12.  Fewings    v.    Mendenhall,    83        13.  123  111.  9. 
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Sec.  987.  Same  subject — Duty  of  carrier  to  protect  passen- 
ger from  arrest. — The  carrier  is  not  required  to  resist  an  offi- 
cer of  the  law  who  has  apparent  authority  to  arrest  a  passen- 
ger, nor  is  he  under  any  duty  to  inquire  into  the  legality  of 
the  arrest,  or  to  see  that  the  officer  uses  only  such  force  as  is 
necessary  to  make  the  arrest.  If  he  has  notice  that  the  arrest 
is  wrongful,  it  would  be  his  duty  to  make  inquiry  into  the 
matter,  and,  if  justified,  to  interfere.  But  where  the  arrest  is 
by  officers  of  the  law  and  is  apparently  regular,  and  there  is 
nothing  to  put  the  carrier  on  notice  that  the  arrest  is  illegal, 
the  carrier  will  not  be  bound  to  interfere  with  the  officers  and 
prevent  the  arrest.  Having  a  right  to  presume  that  the  arrest 
is  legal,  his  obeying  the  command  of  the  officers  is  no  breach 
of  duty  to  the  passenger.^* 

Sec.  988.  Same  subject — Duty  of  carrier  to  protect  its  pas- 
sengers against  acts  of  violence  by  passengers  who  have  been 
ejected  or  who  have  alighted. — The  duty  of  the  carrier  to  pro- 
tect its  passengers  is  not  limited  to  conduct  exhibited  in  the 
interior  of  its  vehicles,  but  applies  as  well  to  assaults  by  pas- 
sengers who  have  been  ejected  or  who  have  alighted  from 
them.  And  if  injury  to  passengers  is  threatened  from  outside 
of  the  train  of  a  railroad  company,  it  should  be  averted  pre- 
cisely the  same  as  if  impending  on  any  of  the  company's  plat- 
forms or  in  any  of  its  apartments.  It  would  be  a  lame  rule, 
it  is  said,  which  required  nothing  more  than  that  a  vicious 
person  should  be  put  off  the  train  and  then  left  raging  up  and 
down  its  length,  throwing  missiles  through  its  windows.^ ^ 
But  it  will  be  necessary,  in  order  to  charge  the  railroad  com- 
pany with  liability,  that  its  servants  knew,  or  imder  the  cir- 
cumstances should  have  known  that  injury  to  passengers  in  its 
vehicles  from  such  a  cause  was  threatened  or  impending.^*' 

14.  Railroad   Co.   v.  Ponder,   117         15.  Spangler  v.  Railway  Co.,  6S 

Ga.  63,  43  S.  E.  Rep.  430,  97  Am.  Kan.   46,   74   Pac.   Rep.   607,   63  L. 

St.    Rep.    152,    60    L.    R.    A.    713;  R.  A.  634,  104  Am.  St.  Rep.  391. 
Owens  V.  Railroad  Co.,   126  N.   C         16.  Brown    v.    Railway   Co.,   139 

139,  35  S.  E.  Rep.  259,  78  Am.  St.  Fed.  972,  C.  C.  A.  . 

Rep.  642. 
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Sec.  989.  Same  subject — Duty  of  carrier  to  protect  passen- 
ger while  in  station  or  depot. — The  authority  of  carriers  of 
passengers  to  make  and  enforce  such  reasonable  regulations 
as  are  necessary  to  protect  from  annoyance,  insult  or  injury 
those  who  are  invited  to  their  depots  or  stations  to  become 
passengers,  cannot  be  questioned.  And  the  wilful  or  negli- 
gent failure  to  make  and  enforce  such  reasonable  regulations 
will  render  them  liable  in  damages  for  any  injuries  directly 
resulting  to  persons  who  repair  there  for  the  purpose  of  be- 
coming passengers.  But  since  such  carriers  are  required  to 
exercise  only  ordinary  care  to  protect  their  passengers,  or 
those  intending  to  become  such,  from  the  turbulent  or  disor- 
derly conduct  of  persons  in  their  depots,  it  must  appear,  in 
order  to  establish  a  liability  against  a  carrier  where  an  injury 
has  arisen  from  such  a  source,  that  the  agent  in  charge  of  the 
station  knew,  or  had  opportunity  to  know,  that  the  injury  was 
threatened,  and  that  by  prompt  intervention  he  could  have 
prevented  or  mitigated  it.^^     If,  however,  an  agent  in  charge 

17.  Railway    Co.    v.    Wilson,    70  of  the  company's  carriages;  and  a 

Ark.    136,   66    S.   W.   Rep.    661,    91  contrary  course  of  conduct  would 

Am.   St.  Rep.  74;    Railroad  Co.  r.  be  highly  censurable  if  no  reason- 

Laloge,  24  Ky.   L.  R.  693,  696,  69  able    explanation    of    it    could    be 

S.  "W.  Rep.  795,  62  L.  R.  A.  403;  given.     But  it  is  no  breach  of  the 

Prokop  V.  Railway  Co.   (Tex.  Civ.  duty  owed   by  the  company   to   a 

App.),  79  S.  W.  Rep.  101    (female  passenger  to  start  the  train  at  the 

passenger      assaulted      by      negro  time    appointed    without    waiting 

while   waiting  in   depot  for  train  till    the    passenger    can    give    the 

which  was  two  hours  late).  men   whom   he    charges   with    rob- 

Notice  to  an  employe  whose  only  bery  into  custody,  and  have  them 

duties  are  to  clean  up  the  waiting-  searched.     Starting  a  train  in  the 

room  and  keep  up  fires,  but  who  ordinary    course    is    not    opposing 

is  charged  with  no  duty   of  look-  an  obstacle  to  the  recovery  of  the 

ing    after    passengers,     is     insuf-  passenger's    property    of    such    a 

ficient  to  bind  the  carrier.     Tate  kind  as  to  make  the  company  re- 

V.  Railroad  Co.,  26  Ky.  L.  R.  309,  sponsible   in  the   same   way   as   if 

81  S.  W.  Rep.  256.  its  negligence  had  caused  or  con- 

A    station   master    ought   to    do  tributed   to   the   robbery.    Cobb   v. 

whatever    he    reasonably    can    for  Railway   Co.,    L.   R.    (1894)    App. 

the  purposes  of  justice   when   in-  Cas.   419,   63   L.   J.   Q.   B.   629,  af- 

formed   that   a   robbery,   or    other  ftrminci   (1893)    1  Q.  B.  459,  62  L. 

crime,  has  been  committed  in  one  J.  Q.  B.  335. 
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of  the  station  stands  by,  and  allows  a  passenger,  or  one  intend- 
ing to  become  such,  to  be  insulted  or  injured  without  any  at- 
tempt on  his  part  to  prevent  the  wrongful  act,  the  carrier  will 
certainly  be  liable.^  ^  So  if  he  fails  to  guard  against  the  long 
continued  and  notorious  acts  of  third  persons,  such  as  scuf- 
fling in  the  passageways  by  cabmen,  and  a  passenger  is  thereby 
injured,  the  carrier  must  respond  in  damages.^^ 

Sec.  990.  (§  553.)  Difference  between  passenger  and  stran- 
ger or  trespasser  as  to  degree  of  care  and  diligence  to  be  used. 
— The  carrier  is  not  under  the  same  degree  of  obligation  as 
to  care  and  diligence  to  guard  against  injuries  to  strangers  as 
he  is  in  case  of  those  against  passengers.  His  duty  to  the  for- 
mer is  governed  by  the  general  principle  of  law  that  every  one 
is  obliged,  upon  considerations  of  humanity  and  justice,  to 
conform  his  conduct  to  the  rights  of  others,  and  in  the  prosecu- 
tion of  his  lawful  business  to  use  every  reasonable  precaution 
to  avoid  their  injury.-*^    But  to  his  passengers  is  due  that  ut- 


18.  Buck  V.  Railway  Co.,  15 
Daly,  550;  Seawell  v.  Railroad  Co., 
132  N.  C.  856,  44  S.  E.  Rep.  610, 
45  S.  E.  Rep.  850  (carrier  held 
liable  where  plaintiff  was  pelted 
with  eggs,  the  station  agent  mak- 
ing no  effort  to  prevent  the  as- 
sault) ;  Penny  v.  Railroad  Co.,  133 
N.  C.  221,  45  S.  E.  Rep.  563,  63 
L.  R.  A.  497  (carrier  held  liable 
where  persons  were  engaged  in 
altercation  with  pistols  near  the 
car  steps,  and  plaintiff  was  shot 
while  alighting,  carrier's  servants 
having  given  no  warning  of  dan- 
ger) ;  Railway  Co.  v.  Jones  (Tex. 
Civ.  App.),  39  S.  W.  Rep.  124 
(carrier  held  liable  for  station 
agent's  failure  to  stop  the  use  of 
insulting  language  to  a  lady  in 
his  presence) ;  Railway  Co.  v. 
Phillio,  96  Tex.  18,  69  S.  W.  Rep. 
994,  97  Am.  St.  Rep.  868,  59  L.  R. 
A.  392,  reversing  (Tex.  Civ.  App.) 


67  S.  W.  Rep.  915  (carrier  held 
liable  for  failure  of  station  agent 
to  restrain  drunken  man  who 
flourished  a  knife  and  sang  vul- 
gar songs  in  his  presence) ;  Rail- 
way Co.  V.  Dick,  26  Tex.  Civ.  App. 
256,  63  S.  W.  Rep.  895  (carrier 
held  liable  for  assault  on  plaintiff 
where  station  agent  knew  of  such 
assault). 

19.  Exton  V.  Railroad  Co.^  62  N. 
J.  Law,  7,  42  Atl.  Rep.  486,  56  L. 
R.  A.  508;  s.  c.  63  N.  J.  Law,  356, 
46  Atl.  Rep.  1099. 

20.  "A  common  carrier  of  pas- 
sengers is  not  under  the  same 
obligation  as  to  care  and  diligence 
in  guarding  against  injuries  to 
strangers,  and  especially  to  tres- 
passers, that  it  is  in  guarding 
against  injuries  to  passengers.  His 
duty  to  the  latter  involves  the  use 
of  the  utmost  care  and  diligence 
which  can  be  bestowed  by  human 


§  990.]  PASSENGER  CARRIERS  GENERALLY.  1135 

most  care  and  diligence  which   can  be  bestowed  by  human 
skill  and  foresight,  and  consequently  that  which  would  be  cul- 

skill  and  foresight,  and  is  enforced  v.  Railroad  Co.,  22  Ky.  L.  R.  97, 

by    the    highest   considerations   of  56   S.  W.   Rep.   6.57;    Railroad   Co. 

public  policy.     But  as  to  the  for-  r  McManus'  Adm'x,  24  Ky.  L.  Rep. 

mer,   his   duty   rests   merely   upon  81,  67  S.  W.  Rep.   1000;   Railroad 

grounds  of  general  humanity  and  Co.    v.    Jackson,    22    Ky.    L.    Rep. 

respect    for   the    rights    of    others,  630,   58   S.  W.  Rep.   526;   Railroad 

and    requires    him    to    so    perform  Co.    v.    Kennery's    Adm'r,    23    Ky. 

the  transportation  service   as  not  L.   Rep.   1734,   66   S.   W.  Rep.   20: 

wantonly   or   carelessly   to   be   an  Fagg's  Adm'r  v.  Railroad  Co.,   23 

aggressor   towards    third    persons,  Ky.   L.   Rep.    383,   63    S.   W.   Rep. 

whether  such  persons  are  on  or  off  580;   Leonard  v.  Railroad  Co.,  170 

the  vehicle."  Chicago,  etc.,  R.  Co.  Mass.  318,  49  N.  E,  Rep.  621;  Planz 

V    Mehlsack,   131   111.   61.  r.  Railroad  Co.,  157  Mass.  377,  33 

See,  also.  Singleton  v.  Felton,  101  N.  E.  Rep.   356,   17  L.  R.  A.   835 

Fed.  526,  42  C.  C.  A.  57;  Railway  Railroad  Co.  v.  Burnsed,   70  Miss 

Co.  V.  Shaw,  86  Fed.  865,  31  C.  C.  437,   12   So.   Rep.   958,   35   Am.   St 

A.   70;    Tully    v.   Railroad    Co.,    3  Rep.  656;  Krueger  v.  Railway  Co, 

Pennewill  (Del.),  455,  50  Atl.  Rep.  84  Mo,  App.   358;   Choate  v.  Rail 

95;    Railroad    Co.    v.    Leiner,    202  way  Co.,  67  Mo,  App.  105;  Merrie 

111.  624,  67  N.  E.  Rep.  398,  95  Am.  lees  v.  Railroad  Co.,  163  Mo.   470 

St.  Rep.  266,  affirming  103  111.  App.  63  S.  W.  Rep.  718;  Welsh  v.  Rail 

438;  Railroad  Co.  v.  Kingsley,  177  road  Co.,  62  N.  J.  Law,  655,  42  Atl 

111.  558,  52  N.  E,  Rep.  931,  revers-  Rep.  736;  Barrett  v.  Railroad  Co. 

ing  78   111.    App.    236;    Barkley   v.  61  N.  Y.  Supp.  9,  45  App.  Div.  225 

Railway  Co.,  37  111.  App.  293;  Rail-  s.  c,  157  N,  Y.  663,  52  N.  E.  Rep, 

road   Co.   v.  Reagan,   52   ill.   App.  659,  reversing  36  N.  Y.  Supp.  1121, 

4S8;  Railroad  Co.  v.  Redding,  140  92  Hun,  606;   Murphy  v.  Raiilroad 

Ind.  101,  39  N,  E.  921,  34  L.  R.  A.  Co.,  92  N.   Y.   Supp.   192;    Enright 

767;    Railroad    Co.    v.    Norris,    17  r.   Railroad   Co.,   198   Pa.    St.    166, 

Ind.  App.  189,  46  N.  E.  Rep.  554,  47  Atl.  Rep.  938,  82  Am.  St.  Rep. 

60  Am.  St.  Rep.  166;  Railroad  Co.  795,    53   L.    R.    A.    330;    Elkins   v. 

V.  Matthews,  13  Ind.  App.  355,  41  Railroad  Co.,  64  S.  Car.  553,  43  S. 

N,    E.    Rep.    842;     Mendenhall    r.  E.  Rep.  19;   Railroad  Co.   v.  Hew- 

Railway  Co.,  66  Kan.  438,  71  Pac.  itt,  67  Tex.  479;  Blake  v.  Railway 

Rep.  846,  61  L.  R.  A.  120,  97  Am.  Co.  (Tex.  Civ.  App.),  85  S.  W.  Rep. 

St.  Rep.  380;   Handley  r.  Railway  430;    Railroad   Co.    v.   Grigsby,   13 

Co.,  61  Kan.  237,  59  Pac.  Rep.  271;  Tex.  Civ.  App.  639,  35  S.  W.  Rep. 

Railway  Co.   v.  Mitchell,   56   Kan.  815,  36  S.  W,  Rep.  496;   Claiborne 

324,    43    Pac.    Rep.    244;    Railway  v.  Railway  Co.,  21  Tex.  Civ.  App. 

Co.   V.    Sanford,    45    Kan.    372,    25  648,    57    S.    W.    Rep.    336;    Craw- 

Pac.   Rep.   891,    11   L.   R.   A.    432;  leigh  v.  Railway  Co.,  28  Tex.  Civ. 

Railroad  Co.  v.  Gatewood,  14  Ky.  App.    260,    67    S.     W.    Rep.    140; 

L.  Rep.  108;  Railroad  Co.  ;;.  Moss,  Krantz    v.    Railway   Co.,    12   Utah, 

13  Ky.  L.  Rep.  GS4;  Dalton's  Adm'r  104,  41  Pac.  Rep.  717,  30  L.  R.  A. 
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pable  negligence  in  the  case  of  the  passenger  would  not  be 
necessarily  so  in  the  case  of  one  to  whom  the  carrier  was  un- 
der no  such  peculiar  obligation.^i  It  therefore  becomes  im- 
portant in  many  cases,  where  injuries  have  been  sustained  by 
others  from  the  improper  or  negligent  management  of  his 
business  by  the  carrier  or  his  agents,  to  determine  whether^  at 
the  time  of  such  injury,  the  injured  person  stood  in  the  rela- 


297;  Stone  v.  Railway  Co.,  88  Wis. 
98,  59  N.  W.  Rep.  457;  Bolin  v. 
Railway  Co.,  108  Wis.  333,  84  N. 
W.  Rep.  446,  81  Am.  St.  Rep.  911; 

Pledger  v.  Railroad  Co.,  Neb. 

,  95  N.  W.  Rep.  1057;  Graham 

V.   Railway   Co.,  Iowa,   , 

107  N.  W.  Rep.  595.  (No  duty 
owed  a  trespasser  unless  his  posi- 
tion of  danger  is  known  to  opera- 
tives of  train,  and  then  only  to 
use  reasonable  care.) 

On  the  authority  of  a  railroad 
conductor  to  eject  trespassers,  see 
Sanders  v.  Railroad  Co.,  90  111. 
App.  582;  Young  v.  Railway  Co., 
51  La.  Ann.  295,  25  So.  Rep.  69; 
Rowell  V.  Railroad  Co.,  68  N.  H. 
358,  44  Atl.  Rep.  488;  Railroad 
Co.  V.  Anderson,  82  Tex.  516,  17  S. 
W.  Rep.  1039,  27  Am.  St.  Rep.  902; 
Railroad  Co.  v.  Bender,  24  Tex. 
Civ.  App.  133,  57  S.  W.  Rep.  574. 

There  is  a  sharp  division  of 
opinion  on  the  question  whether 
a  brakeman  has  implied  authority 
to  eject  trespassers.  Some  courts 
hold  that  he  has,  others  that  he 
has  not.  The  two  lines  of  cases 
are  irreconcilable.  For  the  vary- 
ing views  in  the  different  states, 
see  Railway  Co.  r.  Godkin,  104 
Ga.  655,  30  S.  E.  Rep.  378,  69  Am. 
St.  Rep.  187;  Railroad  Co.  v. 
Brackman,  78  111.  App.  141;  Rail- 
road Co.  V.  King,  179  111.  91,  53 
N.  E.  Rep.  552,  70  Am.  St.  Rep. 
93,    affirming    77    111.    App.    581; 


Johnson  v.  Railway  Co.,  116  Iowa, 
639,  88  N.  W.  Rep.  811;  O'Banion 
V.  Railway  Co.,  65  Kan.  352,  69 
Pac.  Rep.  353;  Elliott  v.  Railroad 
Co.,  21  Ky.  L.  Rep.  630,  52  S.  W. 
Rep.  833;  Smith  v.  Railroad  Co., 
95  Ky.  11,  23  S.  W.  Rep.  652,  22 
L.  R.  A.  72;  Dorsey  v.  Railway 
Co.,  104  La.  478,  29  So.  Rep.  177, 
52  L.  R.  A.  92;  McKeon  v.  Rail- 
road Co.,  183  Mass.  271,  97  Am. 
St.  Rep.  437,  67  N.  E.  Rep.  329; 
Hartigan  v.  Railroad  Co.,  113 
Mich.  122,  71  N.  W.  Rep.  452;  Ran- 
dall V.  Railway  Co.,  113  Mich.  115, 
71  N.  W.  Rep.  450,  38  L.  R.  A. 
666;  Railroad  Co.  v.  West,  22  Ky. 
L.  Rep.  387,  60  S.  W.  Rep.  290; 
Brevig  v.  Railway  Co.,  64  Minn. 
168,  66  N.  W.  401,  404;  Krueger 
V.  Railway  Co.,  84  Mo.  App.  358; 
Brennan  v.  Santa  Fe  Receivers,  72 
Mo.  App.  107;  Farber  v.  Railway 
Co.,  139  Mo.  272,  40  S.  W.  Rep. 
932;  Railroad  Co.  v.  Welsh,  62  N. 
J.  L.  655,  72  Am.  St.  Rep.  659,  42 
Atl.  Rep.  736;  Railway  Co.  v. 
Black,  23  Tex.  Civ.  App.  119,  57 
S.  W.  Rep.  330;  Railway  Co.  v. 
Lester,  24  Tex.  Civ.  App.  467,  59 
S.  W.  Rep.  946;  Railway  Co.  v. 
Rutherford,  94  Tex.  518,  62  S.  W. 
Rep.  1056,  62  S.  W.  Rep.  1069; 
Cook  V.  Railway  Co.,  128  N.  C 
333,  38  S.  E.  Rep.  925. 

21.  Brand  v.  Railroad  Co.,  8 
Barb.  368;  Virginia,  etc.,  R.  Co. 
V.  Sanger,  15  Gratt.  230. 
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tion  of  passenger  or  of  stranger  to  him,  and  upon  the  deter- 
mination of  this  question  his  liability  may  frequently  depend. 
Sec.  991.  (>;  553a.)  Same  subject — Duty  to  persons  coming 
to  stations  to  assist  passengers. — A  person  who  comes  to  a  rail- 
road station  to  assist  passengers  in  entering  or  leaving  the 
train,  though  not  a  passenger,  is  not  a  trespasser,  as  he  comes 
with  at  least  the  tacit  invitation  of  the  carrier.22  While  so  en- 
gaged, he  does  not  stand  in  the  relation  to  the  carrier  of  a 
bare  licensee,  but  is  deemed  to  have  been  invited  to  be  there  by 
virtue  of  the  relation  existing  between  the  carrier  and  the  in- 
tending or  arriving  passenger.  The  carrier,  therefore,  owes  to 
him  the  duty  of  exercising  at  least  ordinary  care  to  see  that 

22.  McKone  v.  Railroad  Co.,  51  turn  on  defendant's  freight  train. 
Mich.  601;  Grand  Rapids,  etc.,  R.  Before  the  train  arrived,  he  heard 
Co.  r.  Martin,  41  Mich.  667;  Doss  that  it  had  been  taken  possession 
V.  Railroad  Co.,  59  Mo.  27;  Gris-  of  by  a  crowd  of  rioters.  When 
wold  r.  Railroad  Co.,  64  Wis.  652;  the  train  arrived  at  the  station, 
Central,  etc.,  R.  Co.  v.  Letcher,  69  considerable  excitement  ensued 
Ala.  106;  Holmes  v.  Railway  Co.,  which  attended  the  arrest  of  the 
L.  R.  4  Exch.  254;  Tobin  v.  Rail-  rioters.  He  did  not  see  his  wife 
road  Co.,  59  Me.  183;  Gillis  v.  and  boarded  the  caboose  with  a 
Railroad  Co.,  59  Penn.  St.  129;  view  to  obtaining  information 
Railway  Co.  v.  Owens,  123  Ga.  393,  concerning  his  wife.  The  conduc- 
51  S.  E.  Rep.  404;  Berry  v.  Rail-  tor  was  not  in  the  caboose,  and  as 
road  Co.,  22  Ky.  L.  R.  1410,  60  S.  he  supposed  he  would  return 
W.  Rep.  699;  Railway  Co.  v.  Law-  shortly,  plaintiff  awaited  his  re- 
ton,  55  Ark.  428,  18  S.  W.  Rep.  turn.  The  train  started  up  and 
543,  15  L.  R.  A.  434,  29  Am.  St.  plaintiff  supposed  it  was  going  to 
Rep.  48;  Klugherz  v.  Railway  Co.,  the  coal  shed  to  coal  up,  but  it 
90  Minn.  17,  95  N.  W.  Rep.  586,  did  not  stop  there  and  continued 
101  Am.  St.  Rep.  384;  Whitley  v.  to  increase  in  speed.  The  conduc- 
Railway  Co.,  122  N.  Car.  987,  29  tor  then  came  along  and  insisted 
S.  E.  Rep..  783;  Morrow  v.  Rail-  on  him  getting  off  the  train  or 
way  Co.,  134  N.  Car.  92,  46  S.  B.  paying  his  fare,  but  refused  to 
Rep.  12;  Cherokee  Packet  Co.  v.  stop  the  train  to  allow  him  to  get 
Hilson,  95  Tenn.  1,  31  S.  W.  Rep.  off.  Plaintiff  stepped  outside  the 
737;  Dowd  V.  Railway  Co.,  84  Wis.  door  to  the  rear  platform,  where- 
105,  54  N.  W.  Rep.  24,  20  L.  R.  A.  upon  the  conductor  followed  him 
527,  36  Am.  St.  Rep.  917.  and    immediately   closed    the   door 

In  Railway  Co.  v.  Bruyere,  114  and  fastened  it.  Plaintiff  attempt- 
Fed.  540,  51  C.  C.  A.  574,  plain-  ed  to  re-enter,  but  could  not,  and 
tiff  went  to  the  station  to  meet  was  thrown  from  the  train  by  the 
his  wife  who  was  expected  to  re-  lurching  of  the  caboose.     The  ac- 
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he  is  not  injured  by  reason  of  defective  stational  facilities  or 
approaches  thereto.^^ 

So  one  who  goes  upon  a  train  to  render  necessary  assistance 
to  a  passenger,  in  conformity  with  a  practice  approved  or 
acquiesced  in  by  the  carrier,  has  a  right  to  render  the  needed 
assistance  and  leave  the  train;  and  the  carrier,  in  permitting 
him  to  enter  with  knowledge  of  his  purpose,  is  presumed  to 
agree  that  he  may  execute  it,  and  is  bound  to  hold  the  train  a 
reasonable  time  therefor.  If  he  is  injured  by  reason  of  the 
sudden  starting  of  the  train  or  the  omission  to  give  the  cus- 
tomary signals,  the  carrier  will  be  liable.-*     But  the  duty  of 


tion  of  the  conductor  was  held  the 
proximate  cause  of  his  injury,  and 
the  railroad  company  was  held 
liable  in  damages. 

23.  McKone  v.  Railroad  Co.,  51 
Mich.  601;  Railway  Co.  v.  Tom- 
linson,  69  Ark.  489,  64  S.  W.  347; 
Railway  Co.  v.  Owens,  123  Ga.  393, 
51  S.  E.  Rep.  404;  Railroad  Co.  v. 
Mushrush,  11  Ind.  App.  192,  37 
N.  E.   954. 

See,  also.  Railroad  Co.  v.  Spencer, 
27  Colo.  313,  61  Pac.  Rep.  606,  51 
L.  R.  A.  151  (truck  placed  in  such 
a  position  on  platform  that  it  was 
struck  by  passing  car  and  hurled 
against  plaintiff's  intestate,  fatal- 
ly injuring  him;  carrier  held  lia- 
ble) ;  Galloway  v.  Railway  Co.,  56 
Minn.  346,  57  N.  W.  Rep.  1058,  23 
L.  R.  A.  442  (carrier  held  lia- 
ble for  injury  due  to  notorious 
practice  of  mail  clerks  to  throw 
mail  bags  from  car  onto  plat- 
form) ;  Izlar  v.  Railroad  Co.,  57 
S.  C.  332,  35  S.  E.  Rep.  583  (car- 
rier held  liable  for  unsafe  condi- 
tion of  station  approach) ;  Rail- 
way Co.  V.  Russell  (Tex.  Civ. 
App.),  74  S.  W.  Rep.  569  (carrier 
held  liable  for  injuries  due  to 
brakeman     on     side     of     passing 


freight  train  swinging  his  body 
out  and  striking  plaintiff). 

In  Railway  Co.  v.  Williams,  21 
Tex.  Civ.  App.  469,  51  S.  W.  Rep. 
653,  the  carrier  was  held  liable  for 
injuries  due  to  his  not  lighting 
the  platform  properly.  But  see, 
contra,  Dowd  v.  Railway  Co.,  84 
Wis.  105,  54  N.  W.  Rep.  24,  36 
Am.  St.  Rep.  917,  20  L.  R.  A.  527. 

In  Railway  Co.  v.  Phillio,  96 
Tex.  18,  69  S.  W.  994,  59  L.  R.  A. 
392,  97  Am.  St.  Rep.  868,  reversing 
(Tex.  Civ.  App.),  67  S.  W.  Rep. 
915,  the  court  held  that  railroad 
companies  owe  no  duty  to  third 
persons  coming  to  stations  with 
passengers  to  protect  them  from 
the  assaults  of  third  persons  on 
their  premises. 

24.  Railway  Co.  v.  Lawton,  55 
Ark.  428,  29  Am.  St.  Rep.  48,  IS 
S.  W.  Rep.  543,  15  L.  R.  A.  434; 
Railroad  Co.  v.  Athon,  6  Ind.  App. 
295,  33  N.  E.  Rep.  469,  51  Am.  St. 
Rep.  303;  Davis  v.  Railway  Co., 
132  N.  C.  291,  43  S.  E.  Rep.  840; 
Morrow  v.  Railway  Co.,  134  N.  Car. 
92,  46  S.  E.  Rep.  12;  Railway  Co. 
V.  Miller,  15  Tex.  Civ.  App.  428,  30 
S,  W.  Rep.  583;  Railroad  Co.  r. 
Crunk,  119  Ind.  542,  21  N.  E.  Rep. 
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the  carrier  in  this  respect  is  dependent  upon  the  knowledge 
of  such  person's  purpose  by  those  in  charge  of  the  train,  for 
without  such  knowledge  they  may  reasonably  conclude  that 
he  entered  to  become  a  passenger,  and  cause  the  train  to  be 
moved  after  giving  him  a  reasonable  time  to  get  aboard.  He 
should,  accordingly,  notify  someone  in  the  management  of  the 
train  of  his  presence,  business  or  purpose,  so  as  to  create  some 
relation  to  the  carrier  and  thus  make  it  its  duty  to  care  for 
him.  And  where  the  carrier's  servants  have  no  knowledge,  or 
there  are  no  circumstances  tending  to  put  them  on  notice  that 
a  person  who  has  boarded  a  train  to  assist  another  intends  to 
alight  before  the  train  starts,  they  are  not  bound  to  hold  the 
train  until  he  has  had  time  to  disembark,  nor  to  notify  him 
before  the  train  is  started.-^ 

Sec.  992.    Duty  of  carrier  tov^ard  sick,  aged  and  disabled 
passengers. — The  carrier  is  not  required  to  accept  upon  its 


31,  12  Am.  St.  Rep.  443;  Seaboard, 

etc.,  Ry.  Co.  v.  Bradley,  Ga. 

,  54  S.  E.  Rep.  69. 

Where  there  is  no  necessity  for 
a  person  accompanying  a  passen- 
ger to  go  upon  the  train,  as,  for 
instance,  where  the  passenger  is 
not  ill  or  feeble  and  does  not  re- 
quire assistance,  the  carrier  only 
owes  him  the  duty  of  ordinary 
care.  Berry  v.  Railroad  Co.,  21 
Ky.  L.  Rep.  1410,  60  S.  W.  Rep. 
690. 

A  person  who  enters  a  passen- 
ger coach,  accompanying  a  friend 
01  relative  for  the  purpose  of  as- 
sisting him  or  her,  and  finds  the 
first  coach  crowded,  cannot  pass 
from  car  to  car  and  expect  the 
conductor  to  hold  the  train  until 
he  alights.  Railroad  Co.  r.  Espen- 
schild,  17  Ind.  App.  558,  47  N.  E. 
Rep.  186. 

If  the  injury  is  caused  by  an  at- 
tempt to  leave  the  train  while  in 
72 


motion,  there  can  be  no  recovery. 
Flaherty  v.  Railroad  Co.,  186  Mass. 
567,  72  N.  E.  Rep.  66. 

25.  Railway  Co.  v.  Lawton,  55 
Ark.  428,  18  S.  W.  Rep.  543,  15 
L.  R.  A.  434,  29  Am.  St.  Rep.  48; 
Railway  Co.  v.  Hutchins,  121  Ga. 
304,  48  S.  E.  Rep.  939;  Berry  v. 
Railroad  Co.,  22  Ky.  L.  R.  1410,  60 
S.  W.  Rep.  699;  Yarnell  r.  Rail- 
road Co.,  113  Mo.  570,  21  S.  W. 
Rep.  1,  18  L.  R.  A.  599;  Saxton 
V.  Railroad  Co.,  98  Mo.  App.  494, 
72  S.  W.  Rep.  717;  Johnson  v. 
Railway  Co.,  53  S.  Car.  203,  31  S. 
E.  Rep.  212,  69  Am.  St.  Rep.  849; 
Railway  Co.  v.  Miller,  8  Tex.  Civ. 
App.  241,  27  S.  W.  Rep.  905;  Ox- 
sher  V.  Railway  Co.,  20  Tex.  Civ. 
App.  420,  67  S.  W.  Rep.  550;  Dil- 
lingham r.  Pierce  (Tex.  Civ. 
App.),  31  S.  W.  Rep.  203;  Railroad 
Co.  r.  Letcher,  69  Ala.  106;  Cole- 
man V.  Railroad  Co.,  84  Ga.  ;, 
modifying   Stiles  r.   Railroad   Co., 
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cars,  without  an  attendant,  persons  who  because  of  some  phys- 
ical or  mental  infirmity  are  incapable  of  propery  caring  for 
themselves.26  The  carrier,  it  has  been  said,  is  under  no  duty 
to  turn  his  vehicles  into  hospitals  or  his  employees  into  nurses 
for  the  care  of  such  passengers.  But  if  an  unattended  per- 
son who  is  so  sick,  aged,  or  otherwise  infirm  as  to  be  unable 
to  assist  or  care  for  himself,  be  accepted  as  a  passenger,  the 
carrier,  if  he  has  notice  of  the  passenger's  condition,  is  bound 
to  exercise  for  his  safety  a  degree  of  care  commensurate  with 
the  responsibility  assumed,  and  that  would  be  such  care  as 
would  be  reasonably  necessary  to  protect  him  from  injury  in 
view  of  his  physical  or  mental  condition.^'^     And  if  the  pas- 

65  Ga.  370);  McLaren  r.  Railroad  return  to  the  lady  left  unattended 

Co.,  b5  Ga.  504,  11  S.  E.  Rep.  840;  on   the  platform.     Railroad   Co.  v. 

Griswold  v.  Railroad  Co.,  64  Wis.  Satterwhite,  19  Tex.  Civ.  App.  170, 

652;  Hill  V.  Railroad  Co.,  Ga.  47  S.  W.  Rep.  41. 

,  52  S.  E.  Rep.  651;  Seaboard,  26.  See  ante,  sec.  966  et  seq. 

etc.,  Ry.  Co.  v.  Bradley,  Ga.  27.  Croom    v.    The    Railway,    52 

,  54  S.  E.  Rep.  69.  Minn.  296,  53  N.  W.  Rep.  1128,  38 

It  would  be  unreasonable  to  re-  Am.  St.  Rep.  557,  18  L.  R.  A.  602; 
quire  the  carrier's  servant  to  for-  International,  etc.,  R.  Co.  v.  Gil- 
bear  from  giving  a  signal  that  the  mer,  18  Tex.  Civ.  App.  682,  45  S. 
train  could  proceed,  simply  be-  W.  Rep.  1028;  St.  Louis,  etc.,  Ry. 
cause  he  saw  a  person  walking  in  Co.  v.  Finley,  79  Tex.  85,  15  S.  W. 
the  aisle  of  a  car,  or  coming  out  Rep.  266;  Foss  v.  The  Railroad,  66 
onto  the  platform  thereof,  for  N.  H.  256,  21  Atl.  Rep.  222;  Sheri- 
those  are  common  practices  of  pas-  dan  v.  The  Railroad,  36  N.  Y.  39; 
sengers  who  have  no  intention  of  Railroad  Co.  r.  Earwood,  104  Ga. 
leaving  the  train,  even  though  it  127,  29  S.  E.  Rep.  913;  Brady  v. 
be  at  a  standstill  in  a  station.  The  Railroad,  162  Mass.  408,  38 
Dunne  v.  Railroad  Co.,  91  N.  Y.  N.  E.  Rep.  710;  Mathew  v.  The 
Supp.   145,  99  App.  Div.  571.  Railroad,   115  Mo.  App.  468,  78  S. 

But  when  a  gentleman  is  seen  W.  Rep.  271;  Young  v.  The  Rail- 
on  the  platform  of  a  railway  sta-  way,  93  Mo.  App.  267;  Hanks  v. 
tion  accompanied  by  two  ladies  at  The  Railroad,  60  Mo.  App.  274. 
the  hour  of  4  a.  m.,  awaiting  the  It  is  reasonable  and  just  to  hold 
arrival  of  a  train,  and,  as  soon  as  that  if  persons,  who  are  so  sick 
it  arrives,  he  conducts  one  of  the  and  disabled  as  to  require  assist- 
ladies  into  the  coach,  and  leaves  ance,  desire  to  travel  upon  public 
the  other  alone  on  the  platform,  conveyances,  they  should  provide 
there  is  a  reasonable  conclusion  themselves  with  the  assistance 
that  he  does  not  intend  to  remain  needed.  Louisville,  etc.,  R.  Co.  v. 
upon   the   train,  but   that   he  will  Fleming,    14    Lea,    128;    Sevier   v. 
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senger  should  be  so  unfortunate  as  to  become  sick  while  upon 
the  journey,  and  in  consequence  less  able  to  look  after  him- 
self, he  would  not  thereby  be  put  beyond  the  pale  of  care  and 
protection,  and  it  would  be  the  duty  of  the  carrier,  if  the  pas- 
senger's condition  were  made  known  to  him,  to  give  him  such 
care  and  protection  beyond  that  demanded  under  ordinary 
circumstances  as  would  be  reasonably  practicable,  with  the 
facilities  at  hand,  without  unduly  delaying  the  train  or  un- 


The  Railroad,  61  Miss.  8.  So  if 
they  desire  immunities  or  ameni- 
ties because  of  sickness,  they 
should  make  their  sickness  known. 
Lemont  v.  The  Railroad,  1  Mackey, 
180.  Compare  this  case  with  that 
of  Conolly,  41  La.  Ann.  57,  post. 
Notice  to  one  conductor  that  a  pas- 
senger is  in  feeble  health  is  notice 
to  the  company,  and  it  is  not  con- 
tributory negligence  in  the  pas- 
senger not  to  repeat  it  to  every 
conductor.  Foss  r.  Railroad  Co., 
supra. 

Where  the  carrier  knowingly 
undertakes  to  carry  a  passenger 
so  sick  or  disabled  as  to  require 
assistance,  he  is  bound  to  afford 
the  assistants,  though  volunteers, 
a  reasonable  time  to  put  the  pas- 
senger on  the  train  and  then  to 
leave  in  safety.  Louisville,  etc., 
R.  Co.  V.  Crunk,  119  Ind.  542.  See 
also,  Lucas  v.  Railroad  Co.,  6  Gray, 
64. 

In  Weightman  v.  The  Railway, 
70  Miss.  563,  12  So.  Rep.  586,  35 
Am.  St.  Rep.  660,  19  L.  R.  A.  671, 
the  conductor,  after  being  in- 
formed of  the  serious  illness  of 
the  passenger  and  of  the  neces- 
sity there  would  be  of  assisting 
him  from  the  train  at  his  destina- 
tion, received  him  upon  the  train. 
When  the  train  reached  the  pas- 
senger's   destination,    he    was    un- 


conscious, and  the  conductor,  fail- 
ing to  put  him  off,  he  was  carried 
to  a  small  station  about  thirty 
miles  farther  on,  where  he  was 
put  off  the  train.  It  was  about  3 
o'clock  in  the  morning  and  no  one 
was  present  at  the  depot  to  care 
for  him.  After  remaining  In  the 
depot  for  about  forty  hours,  he 
was  placed  upon  one  of  the  car- 
rier's trains  and  returned  to  his 
destination.  From  the  effects  of 
the  exposure,  he  soon  thereafter 
died.  It  was  held  that  the  car- 
rier, after  having  been  informed  of 
the  passenger's  condition,  was 
bound  to  treat  him  humanely  and 
with  consideration;  that  while  it 
was  not  bound  to  receive  the  pas- 
senger in  such  condition  upon  its 
train,  j'et  having  done  so  with 
knowledge  of  his  inability  to  care 
for  himself,  it  was  liable  for  hav- 
ing failed  to  exercise  due  care  to 
protect  him  from  injurJ^ 

Where  the  conductor  is  informed 
of  the  helpless  condition  of  a  fe- 
male passenger,  and  agrees  to  help 
her  from  the  train  at  her  destina- 
tion, and  in  carrying  her  hastily 
through  the  door  he  negligently 
causes  her  arm  to  strike  the  door 
facing,  thereby  breaking  her  arm, 
the  carrier  will  be  liable.  Inter- 
national, etc.,  R.  Co.  r.  Gilmer, 
supra. 
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reasonably  interfering  with  the  safety  and  comfort  of  the  other 
passengers.2^  But,  as  reasonable  as  this  seems,  it  has  been  dis- 
puted, and  the  position  has  been  taken  that  all  the  accommo- 
dation or  assistance  extended  to  a  sick  passenger  is  purely  a 
matter  of  courtesy  on  the  part  of  the  carrier,  and  not  at  all 
incumbent  upon  him  in  the  line  of  his  public  duty.^^  This 
latter  position,  however,  cannot  be  sustained. 

Nor  can  the  passenger,  who  is  taken  sick  while  on  the  jour- 
ney, and  is  thus  rendered  unable  to  properly  care  for  himself, 
be  put  off  the  vehicle  and  left  unprotected  by  the  way,  but 
reasonable  care  and  diligence  must  still  be  exerted  to  protect 
him  from  injury  and  prevent  further  ills  than  those  already 
inflicted  upon  him.  The  duty  of  the  carrier  under  such  cir- 
cumstances does  not  end  with  his  removal  from  the  vehicle, 
but  reasonable  care  must  still-  be  used  in  temporarily  providing 


28.  McCann  v.  The  Railway,  58 
N.  J.  Law,  642,  34  Atl.  Rep.  1052, 
33  L.  R.  A.  127;  Railway  Co.  v. 
Salzman,  52  Ohio  St.  558,  40  N.  E. 
Rep.  891,  49  Am.  St.  Rep.  745,  31 
L.  R.  A.  261. 

Where  a  passenger  who  had  got- 
ten into  the  caboose  of  a  freight 
train,  supposing  he  had  a  right  to 
ride  there,  was  put  off  between 
two  stations  because  it  was  con- 
trary to  a  regulation  of  the  com- 
pany to  carry  passengers  upon 
such  trains,  when  he  was  sick  and 
after  he  had  so  informed  the  con- 
ductor and  offered  to  pay  his  fare, 
the  act  was  said  by  the  court  to 
have  been  done  under  aggravated 
circumstances,  and  a  verdict  for 
the  plaintiff,  although  for  a  large 
amount,  was  permitted  to  stand. 
Illinois  Cent.  R.  R.  r.  Sutton,  53 
111.   397. 

In  Wells  V.  The  Railroad,  49  N. 
Y.  Supp.  510,  25  App.  Div.  365,  it 
appeared  that  a  person  having  a 
ticket  showed   it  to  the   gateman 


who  told  him  to  sit  down  and 
when  his  train  arrived  he  would 
notify  him.  While  sitting  there, 
it  was  apparent  that  he  was  ill 
and  not  in  his  right  mind.  His 
train  came  and  departed,  but  he 
was  not  notified  by  the  gateman 
of  its  arrival,  and  when  the  gate- 
man  saw  that  he  was  left  he  told 
a  policeman  at  the  station  to  put 
the  sick  man  out  of  the  depot. 
He  was  put  out,  and  wandered 
back  on  the  track  and  was  killed. 
It  was  held  that  he  was  a  passen- 
ger, and  that  if  he  was  too  ill  to 
travel  with  safety,  it  was  the  duty 
of  the  carrier  not  to  undertake 
to  carry  him,  but  to  put  him  in  a 
place  of  safety  or  in  the  custody 
of  some  officer  of  the  law  author- 
ized to  take  charge  of  such  per- 
sons; that  it  had  failed  to  do  so 
and  was  therefore  liable  for  his 
death. 

29.  New    Orleans,   etc.,    R.   R.   v. 
Statham,  42  Miss.  607. 
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for  his  safety.^*'  In  The  Railway  Co.  v.  Parry,3i  [^  appeared 
that  the  conductor,  while  passing  through  the  train,  observed 
that  the  passenger  was  ailing  with  what  seemed  to  him  to  be 
a  fit.  On  the  arrival  of  the  train  at  the  next  station,  the  con- 
ductor called  the  depot-master  to  his  assistance  and  together 
they  removed  the  passenger  from  the  train,  the  conductor 
directing  the  depot-master  to  see  that  he  was  put  upon  a  later 
train  and  taken  to  his  destination.  The  depot-master  tried  to 
converse  with  the  passenger,  but  elicited  nothing  but  groans 
and  unintelligible  replies.  It  seemed,  however,  to  the  depot- 
master  that  he  desired  to  go  on  his  way,  so,  after  assisting 
him  to  put  on  his  coat,  he  was  allowed  after  a  few  moments 
to  take  his  course  without  further  attention.  From  the  depot 
he  wandered  to  a  point  on  the  railway  track,  some  five  miles 
away,  where  he  was  run  over  and  killed  by  a  train.  The  neg- 
ligence complained  of  was  the  failure  on  the  part  of  the  car- 
rier to  exercise  proper  care  and  caution  in  protecting  the  pas- 
senger after  his  removal  from  the  train.  It  was  held  that 
while  the  carrier  was  not  required  to  keep  hospitals  or  nurses 
for  sick  or  insane  passengers,  yet,  if  it  had  notice  that  a  pas- 
senger was  in  a  helpless  condition,  it  was  under  the  duty  of 
exercising  the  reasonable  and  necessary  offices  of  humanity 
toward  him,  until  some  suitable  provision  for  his  safety  could 
be  made;  that  the  jury  by  its  verdict  had  found  that  the 
depot-master  had  failed  to   exercise  reasonable  care  in  pro- 

30.  See  this  duty  forcibly  stated  Where  a  sick  passenger  was 
in  Conolly  v.  Railroad  Co.,  41  La.  ejected  from  the  train  on  a  coia 
Ann.  57,  where  a  passenger  upon  night  at  a  iiag  station  where  there 
a  street  car  was  suddenly  strick-  was  neither  depot  nor  light  pro- 
en  with  paralysis.  He  fell  into  vided,  and  he  was  found  dead  the 
the  aisle  and  vomited,  and  the  next  morning,  having  died  from 
driver,  who  claimed  that  he  exposure  to  the  elements,  it  was 
thought  the  passenger  was  drunk,  held   that   the   carrier   was   liable. 

put    him    off    upon    the    sidewalk    Eidson  v.  The  Railway,  Miss. 

and  left  him  lying  there  uncared    ,  23  So.  Rep.  369. 

for  for  four  hours  on  a  drizzling  31.  67    Kan.    515,    73    Pac.    Rep. 

cold   December   day.     The   passen-  105. 
ger  died  and  the  carrier  was  held 
liable. 
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viding  for  the  passenger's  protection,  and  that  the  carrier  was 
therefore  liable. 

Sec.  993.  Same  subject — Blind  and  deaf  passengers. — As  to 
the  blind  and  the  deaf,  if  their  condition  is  known  to  the  car- 
rier, the  same  reasons  which  require  more  particularity  in 
avoiding,  as  far  as  possible,  the  exposure  of  infants  and  dis- 
abled passengers  to  danger  from  which  it  is  not  to  be  sup- 
posed they  would  have  the  discretion  or  the  ability  to  escape, 
would  apply.  And  if  the  passenger  be  deaf,  and  the  employees 
in  charge  of  the  train  have  notice  of  his  condition,  greater  care 
and  attention  would  be  due  him,  than  to  those  without  such 
an  infirmity,  to  see  that  he  is  informed  of  the  arrival  of  the 
train  at  his  destination.^^  3^^  \f  ^he  carrier  have  no  notice 
of  the  passenger's  disability,  there  can  be  no  reason  for  de- 
manding that  his  vigilance  in  behalf  of  the  passenger  should 
be  increased.^3 

Sec.  994.  Duty  toward  intoxicated  passengers. — While  the 
carrier  is  not  required  to  place  a  guard  over  a  passenger  who 
is  intoxicated  in  order  to  prevent  him  from  injuring  himself, 
or  from  placing  himself  in  a  position  of  danger,  if  he  have 
knowledge  that  the  passenger  is  so  intoxicated  as  to  be  inca- 
pable of  protecting  himself  from  danger,  it  would  become  his 
duty  to  exercise  such  special  care  and  attention,  beyond  that 
owed  to  the  ordinary  passenger,  as  would  be  reasonably  neces- 
sary, in  view  of  the  passenger's  conduct  or  disposition  of 
mind  to  encounter  danger,  to  protect  him  from  injury;  and 
for  a  failure  to  do  so,  resulting  in  injury  to  him,  the  carrier 
would  be  liable.^^  Where  the  brakeman  on  a  passenger  train 
had  notice  that  a  badly  intoxicated  passenger  had  staggered 
from  the  car  in  which  he  was  riding,  and  had  assumed  a  posi- 

32.  Railroad    Co.    v.    Terry,    27  from    harm.      Illinois    Central    R. 

Tex.  Civ.  App.  341,  65  S.  W.  Rep.     Co.  v.  Allen,  Ky.  ,  89  S. 

697.     If     the     carrier     accepts     a  W.  Rep.  150. 

blind    passenger,    knowing   his   In-  33.  Cleveland,  etc..  R.  R.  1:  Ter- 

firmity,     it    owes    him    the    duty,  ry,  8  Ohio  St.  570. 

commensurate   with    the    care    his        34.  Price   v.   The   Railway,  

condition  requires,  to  protect  him    Ark.    ,    88    S.    W.    Rep.    575; 
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tion  upon  the  platform  while  the  train  was  in  motion,  but 
made  no  effort  to  remove  him  to  a  place  of  safety,  and  he  later 
fell  from  the  platform  and  was  injured,  it  was  held  that  in  fail- 
ing to  compel  the  passenger  to  occupy  a  place  less  exposed  to 
danger,  the  carrier  was  guilty  of  negligence,  and  was  there- 
fore liable  for  the  injury .^^  And  even  though  the  passenger 
be  so  intoxicated  as  to  justify  his  ejection  from  the  train,  if 
he  is  put  off  at  a  place  which  is  naturally  dangerous  to  one  in 
his  condition,  and  in  consequence  is  injured,  the  carrier  will 
be  liable  for  such  injury."^^^  But  where  the  carrier  has  done 
his  full  duty  in  respect  of  the  removal  of  a  drunken  passenger 
from  the  train,  he  will  not  be  liable  because  the  passenger 
afterwards  wanders  back  upon  the  track  and  is  struck  and 
injured  by  a  passing  train.^^ 

Sec.  995.  (§  665.)  Degree  of  care  required  in  the  carriage 
of  children. — When  the  carrier  accepts  as  a  passenger  a  child 
of  tender  years,  the  test  of  negligence  on  the  part  of  the  car- 
rier in  his  treatment  of  such  a  passenger  will  not  be  in  all 
respects  the  same  as  when  the  passenger  is  one  of  mature 
years  and  understanding.  Grown  persons  must  be  permitted 
to  exercise  their  discretion,  in  a  great  measure,  as  to  the  po- 
sitions they  will  occupy  upon  the  carrier's  conveyance,  and 
to  take  upon  themselves  the  risk  of  many  dangers  by  their 

Railroad  Co.  v.  Carr,  47  111.  App.        37.  McClelland    r.    The  Railway, 

353.    See  also,  Strand  v.  The  Rail-  94    Ind.    276;    Louisville,    etc.,    R. 

way,  67  Mich.  .380.  Co.  v.  Hawkins,  92  Ala.  241,  9  So. 

35.  Fox    V.    The    Railroad,    Rep.    271;    Nash   v.    The   Railway, 

Mich.    ,    101    N.   W.    Rep.    624,  136   Ala.   177,   33   So.   Rep.   932.   96 

68  L.  R.  A.  336.  Am.   St.  Rep.    19;    Gaukler  v.  The 

86.  Atchison,     etc.,     R.     Co.     v.  Railway,   130  Mich.  666.  90  N.  W. 

Weber,    33    Kan.    543;    Louisville,  Rep.   660;    Louisville,   etc.,  R.   Co. 

etc.,    R.    Co.    t\    Sullivan,    81    Ky.  r.  Logan,  88  Ky.  232,  10  S.  W.  Rep. 

624;  Railroad  Co.  v.  Ellis'  Adm'x,  655,  21  Am.  St.  Rep.  332;   Browns 

97   Ky.    3.30,    30    S.    W.    Rep.    979;  Adm'r  r.  The  Railroad,  19  Ky.  Law 

Johnson  v.  The  Railroad,  104  Ala.  Rep.    1873,    44    S.    W.    Rep.    648; 

241,   16   So.   Rep.    75,    53   Am.    St.  Railway   Co.   r.  Valleley,   32   Ohio 

Rep.  39;   Railroad  Co.  r.  Johnson,  St.   345;    Missouri,  etc.,  Ry.  Co.  v. 

108  Ala.  62,  19  So.  Rep.   51.  31    L.  Evans,    71    Tex.   361;    Hamilton   v. 

R.  A.  372;  Burke  v.  The  Railroad,  Railroad   Co.,    183    Penn.    St.    638, 

108  111.   App.   565.  38   Atl.    Rep.    1085. 
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negligent  conduct,  if  they  choose  so  to  do,  with  full  knowl- 
edge of  the  probable  consequences,  and  no  obligation  rests 
upon  the  carrier  to  remonstrate  or  to  forbid  it.^^  But  in 
the  case  of  a  child  who  is  being  carried  as  a  passenger,  it 
would  be  incumbent  upon  the  carrier,  when  the  circum- 
stances required  it,  to  warn  him  against  conduct  upon  his 
conveyance  which  exposed  him  to  danger,  and  if  he  know- 
ingly permitted  him  to  occupy  positions  of  danger  upon  it, 
he  would  be  justly  chargeable  with  negligence.  And  the 
same  circumstances  of  negligence  in  taking  on  or  putting 
off  such  a  passenger,  which  might  be  scarcely  blamable  in  the 
case  of  a  grown  person,  might  be  reckless  conduct  if  he  were 
dealing  with  a  child.^^ 

Sec.  996.  Duty  to  furnish  assistance  to  passengers  who 
have  fallen  from  train. — The  question  has  arisen  as  to  the 
dutj^  of  the  carrier  to  furnish  assistance  to  a  passenger  who, 
through  no  fault  of  the  carrier,  has  stepped  or  fallen  froni 
the  train  while  in  motion,  and  has  thereby  received  an  in- 
jury rendering  him  vmable  to  properly  care  for  himself.  The 
rule  seems  to  be  that  if  the  carrier's  servants  in  charge  of 
the  train  have  knowledge  that  the  passenger  has  been  ren- 
dered helpless  b}^  a  fall  from  the  train,  it  is  their  duty,  as 
representing  the  carrier,  to  stop  the  train  and  furnish  him 
with  assistance  if  such  can  be  done  without  endangering  the 
safety  of  the  other  passengers  committed  to  its  care ;  but  that, 
if  the  train  cannot  be  stopped  a  sufficient  time  to  render  such 

38.  See  Aufdenberg  v.  The  Rail-  road,  107  Mass.  108;  Maher  v.  The 
•way,   132   Mo.    565,   34   S.  W.  Rep.     Railroad,  67  N.  Y.  52. 

485,  citing  Hutchinson  on  Carr.  But    where    the    conductor    has 

39,  Hemmingway  t\  Railroad  promised  that  he  will  see  that  an 
Co.,  72  Wis.  42;  Ridenhour  v.  eight-year-old  female  passenger 
Railway  Co.,  102  Mo.  270,  14  S,  W.  will  be  put  off  at  her  destination, 
Rep.  760;  Metropolitan  Ry.  Co.  v.  he  is  under  no  duty  to  see  that 
Moore,  83  Ga.  453;  Crissey  v.  The  she  does  not  leave  her  seat  during 
Railway,  75  Penn.  St.  83;  Phila-  the  journey  and  disembark  from 
delphia,  etc.,  Ry.  v.  Hassard,  id.  the  train.  Railroad  Co.  v.  Jordan, 
367;  East  Saginaw  Ry.  v.  Bohn,  23  Ky.  Law  Rep.  1730,  66  S.  W. 
27  Miclu  503;  Wilton  v.  The  Rail-  Rep.  27. 
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assistance,  without  endangering  the  safety  of  other  passen- 
gers by  collision  or  otherwise,  no  obligation  will  rest  on  the 
carrier  to  do  so.^^  And  though  the  passenger,  by  reason  of 
his  own  imprudent  conduct,  is  caused  to  fall  from  the  train 
upon  the  carrier's  track,  where  he  is  exposed  in  a  helpless  con- 
dition to  danger  of  injury  from  other  trains,  it  Mall  neverthe- 
less be  the  duty  of  the  servants  in  charge  of  the  train,  if  they 
have  such  notice  of  his  condition  as  a  person  of  ordinary  pru- 
dence would  believe  and  act  upon,  to  stop  the  train  and  re- 
move him  from  the  track,  or,  if  that  cannot  be  done  without 
danger  to  the  passengers  or  employees  on  the  train,  to  notify 
those  in  charge  of  the  train  from  which  he  is  in  danger,  or  to 
adopt  some  other  reasonable  precaution  to  avoid  injuring 
him.^^  But  where  the  passenger,  because  of  drunkenness,  was 
ejected  from  the  train,  and,  in  attempting  to  again  board  it 
while  it  was  in  motion,  he  fell  in  such  a  manner  that  his  arm 
was  crushed  beneath  the  wheels,  the  brakeman  on  the  train 
being  informed  of  the  accident  but  refusing  to  stop  and  ren- 
der him  assistance,  it  was  held  that  the  hazard  of  the  business 
in  which  the  carrier  was  engaged  prevented  it  from  playing 
the  part  of  the  Good  Samaritan  to  one  with  whom  it  had  no 
contract  relation,  and  that  no  legal  obligation  rested  on  it  to 
stop  the  train  for  the  purpose  of  ascertaining  if  he  was  in- 
jured.*2 

10.     Who  are  passengers. 

Sec.  997.  (^554.)  Who  entitled  to  be  considered  a  pas- 
senger.— It  would  be  impossible  to  frame  a  clear,  precise  legal 
definition  of  the  word  "passenger"  which  would  embrace  all 
its  essential  elements.  The  one  usually  accepted  by  the  courts, 
when  a  definition  has  been  attempted,  is  that  a  passenger  is 

40.  Reed  v.  The  Railroad,  104  Ifi  L.  R.  A.  674.  See  also,  Cin- 
Ky.  G03,  47  S,  "W.  Rep.  591,  44  cinnati,  etc.,  R.  Co.  v.  Cooper,  120 
L   R.  A.  823;  rehearing  denied,  43    Ind.  4G9. 

S.  W.  Rep.  416.  42.  Railway    Co.    v.    Saulsberry, 

41.  Railroad  Co.  v.  Kassen,  49  112  Ky.  915,  66  S.  W.  Rep.  1051, 
Ohio   St.    230,    31    N.    E.    Rep.    282,     56  L.  R.  A.  580. 
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"one  who  travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied  with  the  carrier,  as  the  payment 
of  fare  or  that  which  is  accepted  as  equivalent  therefor."^' 
This  definition,  however,  like  all  others,  is  hardly  comprehen- 
sive enough,  for,  as  a  general  rule,  every  person,  not  an  em- 
ploye, being  carried  with  the  express  or  implied  consent  of 
the  carrier  upon  a  public  conveyance  usually  employed  in  the 
carriage  of  passengers  is  presumed  to  be  lawfully  upon  it  as 
a  passenger.'*'* 

There  are  two  main  elements  in  the  legal  definition  of  a 
passenger:  first,  an  undertaking  on  the  part  of  the  person  to 
travel  in  the  conveyance  provided  by  the  carrier;  and  second, 
an  acceptance  by  the  carrier  of  the  person  as  a  passenger.^^ 
Whether  either  or  both  of  these  elements  exist  is  ordinarily  a 
question  for  the  jury. 

43.  Pennsylvania  R.  Co.  r.  Price,  44.  Penn.  R.  R.  r.  Brooks,  27  Pa. 

96  Pa.  St.  256;  Bricker  v.  Railroad  St.  S^O;   Moore  v.  Railway  Co.,  67 

Co.,    132    Pa.    St.    1,    IS    Atl.    Rep.  Ark.  3S9,  55  S.  W.  Rep.  161,  citing 

983;    De    La   Vergne,    etc.,    Co.    ■??.  Hutch,    on    Carr.;     Fitzgibbon    v. 

McLeroth,    60    111.   App.    529;    Fitz-  Railway  Co.,  108  Iowa,  614,  79  N. 

gibbon  V.   Railway   Co.,   108   Iowa,  W.   Rep.   477;    Chattanooga  Rapid 

614    79   N.  W.  Rep.   477;   s.  c.  119  Transit  Co.  v.  Venable,   105  Tenn. 

Iowa,    261,    93    N.    W.    Rep.    276;  460,  58  S.  W.  Rep.  801,  51  L.  R.  A. 

Rawlings  v.  Railroad   Co.,  97  Mo.     880;  Anderson  r.  Railway  Co., 

App.  511,  71  S.  W.  Rep.  534;   Sim-     Mo.  ,  93  S.  W.  Rep.  394. 

mons  V.  Railroad  Co.,  41  Ore.  151,  But    the    presumption    only    ex- 

69   Pac.  Rep.   440,   1022.  tends  to  public  vehicles,  and  there 

"A  passenger  is  one  who  enters  ir,  no  good  reason  for  extending  It 

the  vehicle  of  a  carrier  with  the  so  as   to   include   a  person   riding 

intention  of  paying  in  money  the  upon  a  private  vehicle,  such  as  a 

usual  fare,  or  who  is  supplied  with  brewer's  wagon.     Lydon  v.  Robert 

a  ticket  or  pass  entitling  him  to  Smith  Ale  Brewing  Co.,   132  Fed. 

ride   to   a   given   point."     Holt  r.  593,  67  C.  C.  A.  421. 

Railroad   Co.,   87    Mo.    App.    203.  Persons   who   borrow  an  engine 

A  person  who  solicits  the  serv-  and   car   for   their   own   use  from 

ices   of   a   licensed   hackman   is  a  the  officials  of  a  railroad  and  are 

passenger     within     an     ordinance  hurt  by  the  negligent  management 

providing  that  it  shall  be  unlaw-  of    it    are    not    passengers    of  the 

ful    for    the    driver    to    refuse    to  company.     Davis  r.   Railroad  Co., 

convey     a     passenger     from     one  45  Fed.  Rep.  543. 

point   to    any    other    point   in   the  45.  Berry    v.    Railway    Co.,    124 

city.     Atlantic   City   v.   Brown,   71  Mo.  223,  25  S.  W.  Rep.  229. 
N.  J.  Law  81,  58  Atl.  Rep.  110. 
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The  acceptance  by  the  carrier  need  not  be  direct  or  express, 
but  may  be  and  usually  is  implied  from  the  surrounding  cir- 
cumstances. Thus,  in  the  case  of  railroad  companies,  if  a  train 
upon  which  a  person  takes  passage  is  a  regular  passenger 
train  or  a  train  carrying  passengers  in  general,  and  he  boards 
such  train  without  notice  but  that  it  is  for  passengers  generally 
when  in  fact  it  is  reserved  for  particular  persons,  the  presump- 
tion will  arise  that  he  is  a  passenger.  It  is  true  that  railroad 
companies  have  the  right  to  run  trains  which  do  not  carry  pas- 
sengers, or  to  run  trains  for  particular  persons,  or  for  a  par- 
ticular class  of  persons  and  if  one  boards  such  a  train,  with 
notice  of  its  character,  he  is  not  presumptively  a  passenger 
and  there  is  no  implied  acceptance  of  him  as  a  passenger  in 
such  a  case.  But  if  the  train  be  fitted  for  the  carriage  of  pas- 
sengers, and  is  placed  in  such  a  position  that  persons  may  be 
induced  to  enter  it  as  passengers,  then  it  must  be  shown  that 
such  persons  had  notice  or  knowledge  that  it  was  not  in- 
tended for  their  use.^^ 

Sec.  998.  Same  subject — Authority  of  carrier's  employes  to 
create  relation  of  passenger. — Whatever,  therefore,  the  rule 
may  be  when  one  is  riding  for  his  own  convenience  on  a  freight 
train,  an  engine,  a  hand-car,  or  any  other  carriage  of  the  car- 
rier that  is  evidently  not  designed  for  the  transportation  of 
passengers,  the  presumption  is  that  one  riding  on  a  passen- 
ger coach,  an  omnibus,  or  any  other  carriage  of  the  carrier 
that  is  palpably  designed  for  the  transportation  of  passen- 
gers, is  lawfully  there,  by  invitation  of  the  employes  of  the 
carrier  in  charge  of  the  vehicle,  and  that  these  employes  have 
authority  to  bind  the  carrier  by  such  invitation  or  permis- 
sion. The  presumption  is  not  conclusive.  Proper  evidence  or 
countervailing  circumstances  may  rebut  it.  But,  in  the  ab- 
sence of  these,  it  should  have  proper  consideration.  And  this 
presumption  should  not  be  overlooked  even  where  the  person 

46.  Fitzgibbon  v.  Railway  Co.,  s.  c.  119  Iowa,  261,  93  N.  W.  Rep. 
108  Iowa,  614,  79  N.  W.  Rep.  477;     276. 
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is  an  employe  of  a  railroad  company  riding  with  other  em- 
ployes in  a  passenger  coach  at  the  invitation  of  a  yardmaster.^^ 

Sec.  999.  Same  subject — Persons  not  passengers  who  vol- 
untarily ride  in  places  not  intended  for  passengers. — Persons 
intending  to  become  passengers,  however,  are  presumed  to 
know  that  they  must  enter  the  coaches  set  apart  for  passen- 
gers, and  the  carrier  is  not  required  to  notify  every  individual 
who  may  board  its  train  of  that  fact.  It  is  the  duty  of  the 
latter,  upon  entering  the  train,  to  inquire  where  the  coach  is 
in  which  he  may  be  carried  to  a  certain  point,  and  it  then  be- 
comes the  duty  of  the  carrier's  servants  to  inform  him.  If 
he  acts  upon  the  information,  the  company  thereby  accepts 
him  as  a  passenger,  and  he  is  entitled  thereafter  to  all  the 
privileges  and  immunities  as  such.  But  if,  upon  the  other 
hand,  he  fails  to  make  such  inquiry,  and,  in  violation  of  the 
carrier's  rules,  enters  a  vehicle  not  set  apart  for  passengers, 
he  becomes  a  trespasser.  This  would  be  true  where  the  entry 
is  upon  a  baggage,  mail  or  express  car,  or  upon  any  other 
portion  of  the  train  not  assigned  to  passengers.^^ 

Sec.  1000.  Same  subject — Riding  on  freight  trains,  en- 
gines, hand-cars,  etc. — So  if  a  person,  by  his  own  solicitation 
or  by  his  own  consent,  is  carried  upon  a  vehicle  or  conveyancQ 

47.  Bryant    v.    Railway    Co.,    53  An     engineer     of     a     passenger 

Fed.  997,  4  C.  C.  A.  146,  12  U.  S.  train  ordinarily  has  no   right,  by 

App.  115.  his  invitation  to  persons  to  board 

Where   one   goes   in   good    faith  the  train,  to  create  passengership 

upon  a  special  excursion  train,  be-  relations.     Railway    Co.    r.    Allen- 

lieving   that   the    conductor   knew  der,   59  111.  App.  620;   s.  c.  47  111. 

he  was  not  a  member  of  the  ex-  App.  484. 

cursion  and  that  the  conductor  had  48.  Railroad  Co.  v.  Field,  7  Ind. 
the  right  to  accept  him  as  a  pas-  App.  172,  34  N.  E.  Rep.  406,  53 
senger,  and  by  the  conductor's  con-  Am.  St.  Rep.  444;  McGraw  r.  Rail- 
duct  he  is  accepted  as  a  passenger,  way  Co.,  135  N.  Car.  264,  47  S.  E. 
the  relation  of  passenger  arises  Rep.  758;  Sutherland  r.  Railway 
even  though  the  train  was  intend-  Co.  (Tex.  Civ.  App.),  40  S.  W. 
ed  for  excursionists  only.  Fitzgib-  Rep.  193;  Railway  Co.  v.  Williams, 
bon  V.  Railway  Co.,  119  Iowa,  261,  91  Tex.  255,  42  S.  W.  Rep.  855, 
93  N.  W.  Rep.  276;  s.  c.  108  lowa,  reversing  (Tex.  Civ.  App.)  40  S. 
614,  79  N.  W.  Rep.  477.  W.  Rep.  350. 
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which  is  not  used  for  the  purpose  of  passenger  carriage,  and 
this  being  known  to  him,  there  can  be  no  presumption  that  he 
is  a  passenger,  although  the  owner  may  be  a  public  carrier  of 
passengers  by  other  and  different  means  of  conveyance.^ 
Hence,  it  has  been  said  that  one  riding  upon  the  freight  train 
of  a  railroad  company,  the  very  appearance  of  which  wovild 
indicate  even  to  the  most  inexperienced,  that  it  was  not  used 
by  the  company  for  the  carriage  of  passengers,  will  not  be  pre- 
sumed to  be  upon  it  to  be  carried  as  a  passenger.^  Nor  would 
one  who  rode  upon  the  locomotive  of  a  train,  though  by  the 
invitation  of  the  conductor,^  or  upon  the  engine  cab  with  the 
consent  of  the  brakeman  or  engineer,^  or  upon  a  freight  train 
by  the  invitation  of  the  fireman,^  or  upon  a  hand-car  at  the  in- 
vitation of  the  section  foreman,^  or  upon  a  stone,'''  work,^  or 
construction  train,^  or  upon  the  baggage  wagon  of  an  omnibus 
or  transfer  company  which  carries  its  passengers  in  its  omni- 
buses and  their  baggage  in  its  wagons,  be  regarded,  prima 
facie,  as  a  passenger  of  the  company.i° 

Sec.  1001.  (§  555.)  Same  subject — Trespassers,  tramps, 
defrauders,  etc. — And  if  the  person  should  be  upon  the  con- 
veyance by  fraud,  or  against  the  express  orders  of  the  carrier, 

1.  This  rule  is  held  to  apply  480;  affirmed,  178  N.  Y.  553,  70  N. 
even  though  such  a  person  has  E.  Rep.  1109;  McGucken  r.  Rail- 
money  and  has  a  bona  fide  inten-  road  Co.,  77  Hunn,  28  N.  Y.  Supp. 
tion  to  pay  his  fare.    Railway  Co.  29S. 

I-   Williams,  91  Tex.  255,  42  S.  W.  5.  Railroad  Co.   r.   Thornton,   22 

855,    reversing     (Tex.    Civ.    App.)  Ky.  L.  R.  778,  58  S.  W.  Rep.  796. 

40  S.  W.  Rep.  350.  6.  Rathbone  v.  Railroad  Co.,  4(1 

2.  Ante,  §  964.  Ore.  225,  66  Pac  Rep.  909;  Willis 

3.  Files  V.  Railroad  Co.,  149  /:.  Railroad  Co.,  120  N.  Car.  508, 
Mass.    204;    Nightingale    v.    Union  20  S.  E.  Rep.  784. 

Colliery  Co.,  9  B.  C.  R.  453,  2  Can.  7.  Menaugh  v.  Railway  Co.,   157 

Ry.  Cases,  47.  Ind.  20,  60  N.  E.  Rep.  694. 

4.  Stringer    v.    Railway   Co.,    96  8.  Railway   Co.    v.   Hanna    (Tex. 
Mo.  299;  Radley  r.  Railway  Co.,  44  Civ.  App.),  58  S.  W.  Rep.  548. 
Ore.   332,  75   Pac.   Rep.  212;   Rail-  9.  Burns   v.   Railway  Co.,   63   S. 
road   Co.   v.   Bogle,   101    Tenn.   40,  Car.  46,  40  S.  E.  Rep.  1018. 

46  S.  W.  Rep.  760,  citing  Hutch.         10.  Eaton    v.    The    Railroad,    57 
on  Carr.;    Streets  v.  Railway  Co.,     N.  Y.  382. 
7S   N.   Y.   Supp.   729,    76   App.   Div. 
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who  had  just  cause  for  refusing  to  carry  him,  he  woukl  not  be 
entitled  to  the  rights  of  a  passenger.^  ^  Thus  the  rule  is  well 
settled  that  where  one  gets  on  a  passenger  train  with  the  de- 
liberate purpose  not  to  pay  his  fare,  and  adheres  to  that  pur- 
pose, or  if,  being  on  the  train,  and  having  money  with  which 
he  could  pay  his  fare,  he  falsely  and  fraudulently  represents  to 
the  conductor  that  he  is  without  means  to  pay  his  fare,  and  by 
means  of  such  false  representations  induces  the  conductor  to 
permit  him  to  remain  on  the  train  without  paying  his  fare,  the 
relation  of  carrier  and  passenger  and  the  obligations  resulting 
from  that  relation  are  not  thereby  established  between  him  and 
the  company,  and  the  compan}^  owes  him  no  other  duty  than 
not  to  wilfully  or  recklessly  injure  him.^^  To  be  entitled  to 
the  rights  of  a  passenger,  the  plaintiff  who  sues  for  an  injury 
occasioned  by  the  negligence  of  the  company  must  have  been 


11.  Austin  r.  The  Railroad,  L. 
R.  2  Q.  B.  442;  Lygo  v.  Newbold, 
9  Exch.  302;  Satterlee  v.  Groat, 
1  Wend.  272;  O'Brien  v.  The  Rail- 
road, 15  Gray,  20;  Johnson  v. 
Railway  Co.,  94  Fed.  473. 

In  Odell  v.  Railroad  Co.,  45  N; 
Y.  Supp.  464,  18  App.  Div.  12;  af- 
firmed, 162  N.  Y.  625,  57  N.  E. 
Rep.  1119,  the  court  held  it  to  he 
a  question  for  the  jury  to  deter- 
mine whether  the  plaintiff,  in  pre- 
senting a  ticket  which  had  been 
Issued  to  a  third  person  and 
which  provided  that  any  "visitor" 
to  his  family  might  ride  upon  it, 
acted  in  good  faith,  and  in  the 
honest  belief  that  she  was  entitled 
to  ride  upon  it  as  a  "visitor." 

On  an  issue  whether  a  person 
was  a  trespasser  or  a  passenger,  if 
the  plaintiff  testifies  that  he  was 
a  passenger  and  that  his  ticket 
was  taken  up  by  a  certain  conduc- 
tor, it  is  competent  for  the  rail- 
road company's  auditor  to  testify 
to  the  system  of  issuing  and  sell- 


ing tickets  by  consecutive  num- 
bers, of  stamping  upon  them  the 
date  of  sale  and  of  the  return  and 
preservation  of  the  tickets  used 
and  cancelled  by  conductors,  and 
that  the  tickets  returned  as  sold 
and  dated  on  the  day  in  question 
were  not  taken  up  by  the  conduc- 
tor with  whom  the  plaintiff 
claimed  to  have  ridden,  but  by 
others.  Pfaffenback  v.  Railway 
Co.,  142  Ind.  246,  41  N.  E.  Rep. 
530. 

An  attempt  at  evasion  of  pay- 
ment of  fare  will  not  deprive  a 
person  of  the  right  to  later  go 
into  the  passenger  car  and  pay  his 
fare.  Fordyce  v.  Beecher,  2  Tex. 
Civ.  App.  29,  21  S.  W.  Rep.  179. 

12.  Condran  v.  Railroad  Co.,  67 
Fed.  522,  14  C.  C.  A.  506,  32  U.  S. 
App.  182,  28  L.  R.  A.  749;  Toledo, 
etc.,  R.  R.  V.  Brooks,  81  111.  245, 
292;  see  also,  Railroad  Co  v. 
Smith,  110  Tenn.  197,  75  S.  W. 
Rep.  711,  100  Am.  St.  Rep.  799. 
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lawfully  upon  its  train,  and  if  the  company  is  sued  for  the  in- 
jury, it  may  defend  upon  the  ground  that  the  plaintiff  had  un- 
lawfully induced  the  servants  of  the  company  to  receive  him 
upon  its  cars  by  the  use  of  a  ticket  on  which  he  had  no  right, 
according  to  the  rules  of  the  company,  to  travel  upon  its  rail- 
way.^ ^  So  where  the  company  had  issued  a  free  ticket  or 
pass  to  a  particular  person,  which,  by  its  terms,  was  not  trans- 
ferable, if  another  person  travel  by  the  use  of  such  pass  upon 
the  road  of  the  company,  without  its  knowledge  or  express  au- 
thority, and,  being  injured,  sue  the  company,  he  can  recover 
for  the  injury  only  upon  show'ing  that  it  was  occasioned  by 
the  gross  negligence  of  its  servants  or  agents.^  ^  So  a  person 
who  boards  a  train  without  invitation,  right  or  payment  of 
fare,^^  a  child  entering  a  car  to  play,!*^  a  person  who  steals  a 
ride  upon  the  engine,^ '^  a  person  w^ho  rides  in  a  mail  car  with- 


13.  Great  Northern,  etc.,  Rail- 
way V.  Harrison,  10  Exch.  376, 
26  Eng.  L.  &  Eq.  443.  Thus  in  Mc- 
Veety  v.  Railway  Co.,  45  Minu. 
268,  47  N.  W.  Rep.  809,  it  is  said: 
"It  is  probable  that  there  is  au- 
thority for  the  statement  that 
when  the  conductor  of  a  train  dis- 
obeys the  rules  of  the  company 
for  which  he  is  acting,  in  regard 
to  the  collection  of  fare  from  a 
traveler,  or  in  respect  to  some 
other  matters,  such,  for  instance, 
as  permitting  him  upon  a  forbid- 
den part  of  the  train  or  upon  a 
train  not  allowed  to  carry  passen- 
gers, the  traveler  has  all  the 
rights  of  a  passenger,  if  he  has  no 
notice  of  the  rule,  express  or  Im- 
plied, or  of  the  conductor's  dis- 
obedience. But  if  a  person  solicits 
and  secures  free  transportation,  or 
if  he  rides  upon  a  part  of  the  train 
from  which  passengers  are  exclud- 
ed, or  takes  passage  upon  a  train 
not  allowed  to  carry  passengers, 
knowing  that  his  act  is  against 
73 


the  rules  of  the  carrier,  and  in 
permitting  it  the  conductor  is  dis- 
obedient, he  is  guilty  of  a  fraud, 
and  not  entitled  to  a  passenger's 
rights.  Railw-ay  Co.  v.  Brooks,  81 
111.  245;  Same  r.  Beggs,  85  111. 
80;  Robertson  r.  Railway  Co.,  22 
Barb.  91;  Railway  Co.  v.  Nichols, 
S  Kan.  505 ;  Prince  v.  Railway  Co., 
64  Tex.  146;  Railway  Co.  v.  Camp- 
bell, 76  Tex.  174,  13  S.  W.  Rep. 
19." 

14.  Toledo,  etc.,  Ry.  Co.  r.  Beggs, 
85  111.  SO;  Way  v.  Railway  Co.,  64 
Iowa,  48. 

15.  Gardner  v.  New  Haven,  etc., 
Co.,  51  Conn.  143.  As  a  boy  steal- 
ing a  ride.  Hendryx  r.  Railroad 
Co.,  45  Kans.  377,  25  Pac.  Rep. 
893;  see  also,  Planz  v.  Railroad 
Co.,  157  Mass.  377,  32  N.  E.  Rep. 
356,  17  L.  R.  A.  835. 

16.  Reary  v.  Railway  Co.,  40 
La.  Ann.  32. 

17.  Chicago,  etc.,  R.  Co.  v. 
Michie,  83  111.  427. 
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out  right  and  unknown  to  the  company's  servants,^ ^  a  person 
who  chmdestinely  rides  upon  the  steps  of  a  ear/^  or  climbs 
into  the  caboose,^^  without  having  a  ticket  or  paying  fare^  a 
person  who  is  attempting  to  "dead  head"  or  "beat"  his  way,2i 
is  not  a  passenger  or  entitled  to  protection  as  such. 

A  person  is  also  not  a  passenger  who  is  informed  by  the 
conductor  of  a  freight  train  that  he  is  forbidden  by  the  rules 
of  the  company  to  ride  thereon,  although  the  conductor  per- 
mits him  to  ride  and  though  he  pays  the  regular  fare.22  Nor  is 
one  a  passenger  who  enters  the  train  of  a  railroad  company 
through  a  fraudulent  or  collusive  arrangement  with  the  con- 
ductor, brakeman,  or  other  subordinate  employe, 23  and  the 
fact  that  he  has  paid  a  sum  of  money  to  the  brakeman  does  not 
better  his  position.24 

Sec.  1002.  (§  555a.)  Same  subject — Passenger  by  mis- 
take on  wrong  train  is  not  a  trespasser. — But  a  person  who  is 
desirous  of  becoming  a  passenger  and  has  purchased  his  ticket 
or  is  ready  to  pay  fare,  but  who  by  mistake  gets  upon  the 
wrong  train,  is  not  a  trespasser,  but  a  passenger,  and  is  en- 
titled to  protection  as  such.^^    And  where  his  getting  upon  the 

18.  Bricker  v.  Railroad  Co.,  132  24.  McNamara  v.  Railway  Co.,  61 
Pa.  St.  1;  Farley  v.  Railroad  Co.,  Minn.  296,  63  N.  W.  Rep.  726; 
108  Fed.  14,  47  C.  C.  A.  156.  Railway  Co.  v.  Huff,  98  Tex.  110, 

19.  Chicago,  etc.,  R.  Co.  v.  Mehl-  81  S.  W.  Rep.  525,  reversing  (Tex. 
sack,  131  111.  61,  22  N.  E.  Rep.  Civ.  App.),  78  S.  W.  Rep.  249; 
812.  Janny   v.   Railway   Co.,    63   Minn. 

20.  Haase  v.  Railway  Co.,  19  380,  65  N.  W.  Rep.  450;  Brevig  v. 
Ore.  354,  24  Pac.  Rep.  238.  Railway  Co.,  64   Minn.   168,   66  N. 

21.  Higley    v.    Gilmer,    3    Mont.  W.   Rep.   401,   404;    Mendenhall  v. 

90;    Pledger  v.  Railroad   Co.,  Railway  Co.,  66  Kan.  438,  71  Pac. 

Neb. ,  95  N.  W.  Rep.  1057.  Rep.  846,  61  L.  R.  A.  120,  97  Am. 

22.  Railroad    Co.    v.    Hailey,    94  St.  Rep.  380. 

Tenn.  383,   29   S.  W.  Rep.  367,  27  25.  Railway    Co.    v.   Rosenzweig, 

L.  R.  A.  549.  113  Pa.  St.  519;    Patry  v.  Railway 

23.  Purple  v.  Railroad  Co.,  114  Co.,  77  Wis.  218,  46  N.  W.  Rep. 
Fed.  123,  51  C.  C.  A.  564,  57  L.  56;  s.  C.  82  Wis.  408,  52  N.  W. 
R.  A.  700;  Railroad  Co.  v.  Mitch-  Rep.  312;  Railway  Co.  v.  Pruitt 
ell,  32  Fla.  77,  13  So.  Rep.  673,  21  (Tex.  Civ.  App.),  79  S.  W.  Rep. 
L.  R.  A.  487;  Sands  v.  Railway  598;  s.  c,  writ  of  error  denied,  97 
Co.,  108  Tenn.  1,  64  S.  W.  Rep.  Tex.  487,  80  S.  W.  Rep.  72;  Gary 
478.  V.  Railway  Co.,  17  Tex.  Civ.  App. 
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wrong  train  is  owing  to  the  fault  of  the  company's  agents, 
as  where  he  shows  his  ticket  to  the  brakeman  before  entering 
and  is  told  that  he  is  at  the  right  train,  he  should  be  carried  to 
and  put  off  at  a  place  reasonably  safe  and  convenient  from 
which  to  get  upon  the  proper  train.^s  So  a  person  who  gets 
upon  the  train  supposing,  in  good  faith,  that  he  has  a  proper 
ticket,  is  not  a  trespasser.-''' 

Sec.  1003.  (§  555b.)  Same  subject — Person  riding  on 
"drover's  pass." — In  the  transportation  of  live  animals,,  it  is 
usually  provided  by  the  contract  that  the  shipper,  or  some 
one  on  his  behalf,  shall  go  with  them  on  the  journey  to  attend 
to  their  wants  and  protect  them  from  injury,  and  that,  for  this 
purpose,  such  person  shall  be  furnished  with  free  transporta- 
tion on  the  train  with  the  animals  to  their  destination  and  with 
return  carriage  to  the  starting  point,  usually  upon  a  passenger 
train.     Such  carriage  is  not  gratuitouSj^s  and  the  person  so 


129,  42  S.   W.  Rep.  576;   Railroad" 
Co.  V.  Morris,  17  Ind.  App.  189,  46 
N.  E.   Rep.   554,   60   Am.    St.   Rep. 
166. 

26.  Patry  v.  Railway  Co.,  supra; 
Baldwin  v.  Railway  Co.,  128  Mich. 
417,  87  N.  W.  Rep,   380;    Railway 


27.  Ham  v.  Canal  Co.,  142  P.a. 
St.   617,   21   Atl.   Rep.   1012. 

28.  Pennsylvania  R.  Co.  r.  Hen- 
derson, 51  Penn.  St.  315;  Cleve- 
land, etc.,  R.  Co.  V.  Curran,  19 
Ohio  St.  1;  Hammond  v.  Railroad 
Co.,  6  S.  C.  130;  Ohio,  etc.,  R.  Co. 


Co.  V.  Pruitt   (Tex.  Civ.  App.),  79     v.  Nickless,  71  Ind.  271;  Missouri, 


S.  W.  Rep.  598,  writ  of  error  de- 
nied, although  decision  criticized, 
in  97  Tex.  487,  80  S.  W.  Rep.  72.1 
But  when  a  passenger  volunta- 
rily leaves  the  train  at  some  other 
point  than  a  station,  and  passes 
along  the  railway  track  in  ordei 
to  get  to  the  right  train,  and  by 
so  doing  falls  into  a  cattle  guard 


etc.,  Ry.  Co.  r.  Ivy,  71  Tex.  409; 
Railroad  Co.  v.  Lockwood,  17  Wall. 
357;  Ohio,  etc.,  R.  Co.  v.  Selby, 
47  Ind.  471;  Little  Rock,  etc.,  Ry. 
Co.  v.  Miles,  40  Ark.  298;  Maslin 
V.  Railroad  Co.,  14  W.  Va.  180; 
Railroad  Co.  v.  Bell,  100  Ky.  203, 
38  S.  W.  Rep.  3;  Saunders  c 
Southern    Pac.   Co.,    13    Utah,    275, 


and   is   injured,  the   railway  com-»    44  Pac.  Rep.  932,  citing  Hutch,  on 
pany  is  not  liable  for  the  injury    Carr. 


since,  when  he  leaves  the  train  of 
his  own  accord,  he  ceases  to  be 
a  passenger  and  the  company  is 
not  bound  to  protect  him  as  such. 
Finnegan  r.  Railway  Co.,  48  Minn. 
37H,  51  X.  W.  Rep.  122,  15  L.  R.  A. 
399. 


An  employe  accompanying  live 
stock  whose  transportation  is  fur- 
nished by  the  railroad  company 
without  extra  charge  under  its 
contract  to  transport  the  stock  is 
a  passenger  within  the  meaning 
of  the  Pennsylvania  statute   (Act, 
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carried   is  entitled  to   protection  as  a  passenger  both  while 
going  and  returning  ;29  and  this  rule  is  not  altered  by  a  recital 


April  4,  1868,  P.  L.  58),  which 
relieves  a  railroad  company  from 
liability  for  injuries  received  by 
any  person  not  a  passenger.  Row- 
din  V.  Railroad  Co.,  208  Pa.  St. 
623,   57   Atl.  Rep.   1125. 

But  see  Bicknell  r.  Railroad  Co. 
(Can."),  26  Ont.  App.  431. 

29.  Lake  Shore,  etc.,  R.  Co.  r. 
Brown,  123  111.  162;  Little  Rock, 
etc.,  Ry.  Co.  v.  Miles,  40  Ark. 
298;  Graham  v.  Railroad  Co.,  60 
Mo.  536;  Lawson  y.  Railway  Co., 
64  Wis.  447;  Missouri,  etc.,  Ry. 
Co.  V.  Ivy,  71  Tex.  409;  Porter 
V.  Railroad  Co.,  13  N.  Y.  Suppl. 
591;  Railway  Co.  v.  White,  101 
Fed.  928,  42  C.  C.  A.  86;  s.  c. 
(C.  C.  A.),  108  Fed.  990;  Railroad 
Co.  V.  Nichols,  85  Fed.  945,  29  C. 
C.  A,  500;  Railroad  Co.  v.  Beebe, 
174  111.  13,  50  N.  E.  Rep.  1019,  66 
Am.  St.  Rep.  253,  43  L.  R.  A.  210, 
affirming  69  111.  App.  363;  Railroad 
Co.  V.  Blumenthal,  160  111.  40,  43 
N.  E.  Rep.  809,  affirming  57  111. 
App.  538;  Railroad  Co.  v.  Greso, 
102  111.  App.  252;   s.  c.  79  111.  App. 

127;  Railway  Co.  t\  Teeters, 

Ind.  App. ,  74  N.  E.  Rep.  1014; 

s.  c.  77  N.  E.  Rep.  599;  Weaver  v. 

Railroad  Co.,  Mich.  ,  102 

N.  W.  Rep.  1037;  Pitcher  v.  Rail- 
way Co.,  61  Hun,  623,  16  N.  Y. 
Supp.  62;  s.  c.  8  N.  Y.  Supp.  389; 
American  Express  Co.  v.  Ogles 
(Tex.  Civ.  App.),  81  S.  W.  Rep. 
1023;  Railway  Co.  v.  Armstrong, 
4  Tex.  Civ.  App.  146,  23  S.  W.  Rep. 
236;     Sprigg's   Adm'r  v.   Railroad 

Co.,   Vt.   ,    60    Atl.    Rep. 

143;  Feldschneider  v.  Railway  Co., 
122  Wis.  423,  99  N.  W.  Rep.  1034; 
Abrams   v.   Railway   Co.,   87   Wis. 


485,  58  N.  W.  Rep.  780,  41  Am. 
St.  Rep.  55;  Davis  v.  Railway  Co., 
93  Wis.  470,  67  N.  W.  Rep.  16,  57 
Am.  St.  Rep.  935,  33  L.  R.  A.  654: 
Solan  r.  Railway  Co.,  95  Iowa,  260, 
63  N.  W.  Rep.  692,  58  Am.  St.  Rep. 
430,  28  L.  R.  A.  718;  Railway  Co. 
r.  Martin,  59  Kan.  437,  53  Pac. 
Rep.  461;  Railway  Co.  r.  Posten, 
59  Kan.  449,  53  Pac.  465;  Railroad 
Co.  V.  Bell,  100  Ky.  203,  38  S.  W. 
Rep.  3;  Rowdin  v.  Railroad  Co., 
208  Pa.  St.  623,  57  Atl.  Rep.  1125; 
Saunders  r.  Southern  Pac.  Co.,  13 
Utah,     275,     44     Pac.     Rep.     932; 

Southern   Ry.   Co.   v.  Cullen, 

111.  ,  77  N.  E.  Rep.  470;  South- 
ern   Ry.    Co.    r.    Roach,   Ind. 

App.  ,  77  N.  E.  Rep.  606;  s.  c. 

78  S.  E.  Rep.  201;  Evansville,  etc., 

R.    Co,    V.    Mills,    Ind.    App. 

,  77  N.  E.  Rep.  608. 

For  the  rule  in  South  Dakota, 
see  Meuer  r.  Railway  Co.,  5  S.  Dak. 
568,  25  L.  R.  A.  81,  59  N.  W.  Rep. 
945.  49  Am.  St.  Rep.  898;  s.  C.  11 
S.  Dak.  94,  75  N.  W.  Rep.  823,  74 
Am.  St.  Rep.  774. 

An  attempt  to  limit  the  author- 
ity of  the  railroad's  agent  by  re- 
quiring that  he  shall  impose  a 
limitation  of  liability  for  personal 
injuries  in  every  such  contract  for 
the  shipment  of  live  stock  is  void. 
Moreover,  even  if  a  case  were  mada 
showing  that  an  agent  had  such 
a  limited  authority,  it  would  not 
affect  a  person  dealing  with  him 
as  a  representative  of  the  com- 
pany, without  notice  of  such  a 
limitation.  Railroad  Co.  v.  Mc- 
Laughlin, 73  Fed.  519,  19  C.  C.  A. 
551,  43  U.  S.  App.  181. 
Where   a   carrier  undertakes  to 
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in  the  contract  that  he  is  to  be  deemed  to  be  an  employee  of 
the  carrier  while  so  traveling.^o  He  is  only  a  passenger,  how- 
ever, in  a  restricted  and  modified  sense,  for  he  assumes  such 
risks  and  inconveniences  as  necessarily  attend  upon  caring  for 
his  stock  and  as  are  characteristic  of  the  vehicle  upon  which 
he  is  carried.  To  the  extent  that  such  risks  and  inconveniences 
interfere  with  the  operation  of  ordinary  rules  of  liability,  the 
duty  of  the  carrier  is  accordingly  modified.^i     But  subject  to 


transport  live  stock  over  its  own 
and  connecting  lines,  and  by  the 
terms  of  the  contract  its  liability 
for  damage  to  the  stock  is  limit- 
ed to  its  own  line,  and  the  ship- 
per as  incident  to  such  contract 
is  provided  with  a  drover's  pass 
entitling  him  to  be  carried  to  anJ 
from  the  point  of  destination  of 
the  stock,  the  liability  of  the  con- 
tracting carrier  for  injuries  to  the 
shipper  while  traveling  as  a  pas- 
senger is  not,  in  the  absence  of 
an  express  limitation  to  that  ef- 
rect,  limited  to  its  own  line. 
Railway  Co.  v.  Cole,  8  Tex.  Civ. 
App.  6.'].'5,  28  S.  W.  Rep.  3'.n. 

Nor  does  the  fact  that  a  person 
in  charge  of  stock  or  live  animals 
knows  that  his  employer  has  made 
arrangements  with  the  railroad 
company  charge  him  with  knowl- 
edge that  the  contract  between 
his  employer  and  the  railroad 
company  exempted  the  latter 
from  liability  for  any  injuries  re- 
ceived by  him  while  traveling  in 
the  stock  car.  Coppock  v.  Rail- 
road Co.,  89  Hun,  186,  34  X.  Y. 
Supp.    1039. 

One  who  is  carried  upon  a  boat 
upon  which  his  live  stock  is  be- 
ing carried,  for  the  purpose  of 
caring  for  the  same,  is  a  pas- 
senger and  such  relation  does  not 
cease  while  he  is  on  his  way  to 


and  from  the  place  where  his  live 
stock  is  confined.  Thus,  where 
such  a  person  fell  through  an 
open  hatchway  while  on  his  way 
to  care  for  the  stock,  the  car- 
rier's negligence  in  not  properly 
lighting  the  way  made  it  liable 
in  damages.  Memphis  &  C.  Pack- 
et Co.  V.  Buckner,  22  Ky.  L.  R. 
401,   57   S.   W.   Rep.   482. 

30.  Missouri,  etc.,  R'y  Co.,  v. 
Ivy,  71  Tex.  409;  Railway  Co.  v. 
Nelson,  (Tex.  Civ.  App.)  44  S.  W. 
Rep.    179. 

One,  by  accepting  a  drover's 
pass,  does  not  become  the  serv- 
ant of  the  railroad  company,  and 
is  not  within  the  fellow  servant 
rule.  Railroad  Co.  r.  Crow,  54 
Neb.  747,  74  N.  W.  Rep.  1066,  69 
Am.    St.   Rep.   74  L 

31.  Railroad       Co.      v.      Troyer, 

Neb.    ,    103    N.    W.    Rep. 

680;  Railway  Co.  v.  Crow,  47 
Neb.  84,  66  N.  W.  Rep.  21;  Rail- 
way Co.  V.  Tietken,  49  Neb.  130, 
08  N.  W.  Rep.  336,  59  Am.  St. 
Rep.  526;  Railroad  Co.  r.  State, 
9".   Md.   637,   53  Atl.  Rep.   969. 

A  shipper  of  live-stock  over  a 
road  consisting  of  different  lines 
of  carriers,  who  has  besn  fur- 
nished with  free  transportation 
for  the  purpose  of  ca^'ing  for  such 
stock,  must  take  notice  of  the  de- 
lays  incident   to   transfers   at  the 
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such  modification,  the  carrier  is  still  bound  to  exercise  the 
highest  degree  of  care  of  which  human  foresight  is  capable.^^ 

Sec.  1004.  Same  subject — Person  riding  on  "employe's 
pass." — There  are  many  authorities  holding  that  an  employe 
of  a  carrier  of  passengers,  traveling  free  as  a  part  of  his  con- 
tract of  service  to  and  from  his  work,  is  not  a  passenger  but 
an  employe  and  a  fellow  servant  with  those  in  charge  of  the 
carrier's  vehicle.^s  But  where  an  employe  is  traveling  on  his 
own  private  business,  when  his  time  is  his  own,  even  though  he 
travels  on  a  pass  or  ticket  received  on  account  of  his  employ- 
ment but  at  which  time  he  is  not  on  his  way  to  or  from  such 
employment,  or  where  he  is  permitted  to  travel  without  a  pass 
or  ticket  by  reason  of  his  employment,  as  where  there  is  a  rule 

junctions  of  the  roads,  which  de-  path  by  the  carrier's  servants,  In 
lays  are  indicated  upon  the  sched-  order  to  reach  a  connecting  train, 
uled  time  tables  of  the  railroad  it  is  the  duty  of  the  carrier  to 
company,  and  such  delays  can  see  that  the  pathway  is  safe  and 
form  no  ground  for  a  charge  of  not  made  dangerous  by  the  opera- 
negligence.  Burns  v.  Railway  Co.,  tion  of  its  trains  and  engines 
104  Wis.  646,  80  N.  W.  Rep.  927.  while     the    shipper     is     upon    it. 

32.  Railroad     Co.    v.     Crow,     54    Railroad  Co.  v.  Troyer,  Neb. 

Neb.    747,   74   N.    W.   Rep.    1066,   69     ,  97  N.  W.  Rep.  308. 

Am.    St.    Rep.    741;    Lake    Shore,  33.  Gillshannon  v.  Railroad  Co., 

etc.  R'y  Co.  v.  Teeters,  Ind.  10  Cush.   228;    Seaver  v.  Railroad 

,  77  N.  E.  Rep.  599.  Co.,  14  Gray,  466;  Oilman  v.  Rail- 
Where  a  trainman  in  authority  road  Co.,  10  Allen,  233,  87  Am. 
tells  a  shipper  of  live  stock,  who  Dec.  635;  Higgins  i'.  Railroad  Co., 
is  traveling  with  the  stock  for  3G  Mo.  418;  Vick  v.  Railroad  Co., 
the  purpose  of  rendering  it  care,  95  N.  Y.  267,  47  Am.  Rep.  36; 
that  the  train  will  remain  stand-  Ryan  v.  Railroad  Co.,  23  Pa.  384; 
ing  for  some  time  at  a  certain  McNulty  v.  Railroad  Co.,  182  Pa. 
point,  and  directs  him  to  look  aft-  479,  38  Atl.  Rep.  524,  38  L.  R.  A. 
er  the  stock  at  such  time,  he  may  376,  61  Am.  St.  Rep.  721;  Wright 
rely  on  it  that  the  train  will  not  v.  Railroad  Co.,  122  N.  Car.  852, 
be  moved  without  notice  to  him,  29  S.  E.  Rep.  100;  lonnone  v. 
as  it  is  customary  for  shippers  Railroad  Co.,  21  R.  I.  452,  44  Atl. 
to  assume  dangerous  positions  Rep.  592;  46  L.  R.  A.  730;  Trav- 
when  caring  for  the  stock.  Rail-  elers  Ins.  Co.  v.  Austin,  116  Ga. 
way  Co.  V.  Jahn,  18  Tex.  Civ.  App.  266,  42  S.  E.  Rep.  522,  59  L.  R. 
74,  43  S.  W.  Rep.  575.  A.    107    (paymaster    not    a    pas- 

When  a  shipper  of  live  stock  is  senger). 
directed    to    pass    over    a    certain 
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that  all  employees  may  ride  free  while  i^n  uniform,  whether 
they  are  going  to  or  from  their  employment  or  not,  he  is  a 
passenger  and  not  a  servant  when  riding  upon  the  cars  pro- 
vided for  the  reception  of  passengers.^^ 

Sec.  1005.  (§  556.)  Same  subject — May  become  passenger 
before  entering  vehicle — Effect  of  signal  to  stop. — But  a  per- 
son may  become  a  passenger,  without  having  come  into  the 
carrier's  vehicle,  if  the  surrounding  circumstances  shoAV  an  in- 
tent on  his  part  to  become  a  passenger  and  an  acceptance  of 
him  by  the  carrier  as  a  passenger.^^  Thus,  in  Brien  v.  Ben- 
nett^^  it  appeared  that  the  defendant's  omnibus  was  passing 

34.  Whitney  v.  Railroad  Co.,  70  S.  W.  Rep.  331;  Williams  v. 
102  Fed.  850,  43  C.  C.  A.  19,  50  Railroad  Co.,  18  Utah,  210,  54 
L.  R.  A.  615;  Carswell  v.  Railroad  Pac.  Rep.  901,  72  Am.  St.  Rep.  777. 
Co.,  118  Ga.  826,  45  S.  E.  Rep.  35.  Railroad  Co.  v.  Voils,  98  Ga. 
695;  Railroad  Co.  v.  Muhling,  30  446,  26  S.  E.  Rep.  483,  35  L.  R.  A. 
111.  9,  81  Am.  Dec.  336;  Railroad  655,  citing  Hutch,  on  Carr.;  Rog- 
Co.  V.  Waggoner,  90  111.  App.  556;  ers  v.  Steamboat  Co.,  86  Me.  261, 
Doyle  V.  Railroad  Co.,  166  Mass.  29  Atl.  Rep.  1069,  25  L.  R.  A. 
492,  44  N.  E.  Rep.  611;  s.  c.  162  491;  Murphy  v.  Railroad  Co.,  43 
Mass.  66,  37  N.  E.  Rep.  770,  25  Mo.  App.  342,  citing  Hutch,  on 
L.  R.  A.  157,  55  Am.  St.  Rep.  417;  Carr.;  Earth  v.  Railway  Co.,  142 
Railroad  Co.  r.  Scott's  Adm'r,  22  Mo.  535,  44  S.  W.  Rep.  778;  Fro- 
Ky.  L.  R.  30,  56  S.  W.  Rep.  674,  bisher  v.  Transp.  Co.,  81  Hun,  544, 
50  L.  R.  A.  381,  108  Ky.  392;  State  30  N.  Y.  Supp.  1099. 
I'.  Railroad  Co.,  63  Md.  433;  Ros-  In  Railroad  Co.  r.  Voils,  supra. 
enbaum  v.  Railroad  Co.,  38  Minn,  a  person  went  to  a  flag  station 
173,  36  N.  W.  Rep.  447,  8  Am.  St.  which  was  not  a  regular  stopping 
Rep.  653;  McNulty  r.  Railroad  Co.,  place  for  trains  but  where  trains 
182  Pa.  St.  479,  38  Atl.  Rep.  524,  stopped  when  signalled.  The 
38  L.  R.  A.  376,  61  Am.  St.  Rep.  court  held  that  if  one  has  given 
721;  O'Donnell  v.  Railroad  Co.,  the  proper  signal,  and  the  train 
59  Pa.,  239,  98  Am.  Dec.  336;  is  stopped  for  the  purpose  of  tak- 
Washburn  r.  Railroad  Co.,  3  ing  him  aboard,  he  is,  when  at- 
Head,  (Tenn.)  638,  75  Am.  Dec.  tempting  to  board  the  train,  a 
784;  Chattanooga  Rapid  Transit  passenger  and  entitled  to  all  the 
Co.,  r.  Venable,  105  Tenn.  460,  58  rights  due  a  passenger  even 
S.  W.  Rep.  861,  51  L.  R.  A.  886;  though  he  has  purchased  no  tick- 
Railroad  Co.,  r.  Burns,  51  X.  .T.  et.  And  if  he  is  injured  by  the 
Law,  340,  17  Atl.  Rep.  630;  Sim-  negligence  of  the  carrier's  serv- 
mons  V.  Railroad  Co.,  41  Ore.  151,  ants  while  boarding  the  train, 
69  Pac.  Rep.  440,  1022;  Railway  the  carrier  is  liable. 
Co.,  V.  Flood,  5  Tex.  Ct.  Rep.  922,        36.  8  C.  &  P.   724. 
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on  its  journey  when  the  plaintiff  held  up  his  finger  to  cause 
the  driver  to  stop  and  take  him  up,  and  that  upon  his  doing 
so,  the  driver  pulled  up  and  the  conductor  opened  the  omni- 
bus door ;  and  that  just  as  the  plaintiff  was  putting  his  foot  on 
the  step  of  the  omnibus,  the  driver,  supposing  that  he  had  got 
into  the  omnibus,  drove  on,  and  the  plaintiff  was  much  hurt 
by  falling  on  his  face.  Upon  this  state  of  facts,  it  was  con- 
tended by  the  defendant  that  the  plaintiff  had  never  become  a 
passenger.  But  it  was  answered  by  the  court,  that  the  stop- 
ping of  the  omnibus  implied  a  consent  to  take  the  plaintiff  as  a 
passenger;  and,  upon  this  evidence,  the  case  was  submitted  to 
the  jury,  who  found  a  verdict  for  the  plaintiff. 

On  the  other  hand,  if  the  circumstances  do  not  show  an  ex- 
press or  implied  invitation  of  the  carrier  to  a  person  to  become 
a  passenger,  the  carrier  cannot  be  held  liable  if  he  is  injured 
while  attempting  to  board  the  carrier's  vehicle.^'^ 

Sec.  1006.  Same  subject — Person  waiting  to  take  train  en- 
titled to  protection — Person  pursuing  departing  train — Spec- 
tators.— The  general  rule  is  that  where  a  person,  with  the 
bona  fide  intention  of  taking  passage  upon  a  train,  goes  to  the 
station  within  a  reasonable  time  prior  to  the  hour  of  departure 
of  the  train,  and  there,  either  by  the  purchase  of  a  ticket  or 
in  some  other  manner,  indicates  to  the  carrier  his  intention  to 
take  passage,  from  that  time  on,  while  waiting  for  the  train, 
he  is  entitled  to  all  the  rights  and  privileges  of  a  passenger.^s 

37.  Railway  Co.  v.  Robinson,  68  R.  A.  508;  s.  c.  affirmed  in  63  N. 
Miss.  643,  10  So.  Rep.  60;  Creech  J.  Law  356,  46  Atl.  Rep.  1099;  Chi- 
V.  Railway  Co.,  66  S.  C.  528,  45  cago,  etc.  R.  Co.  v.  Young,  118  111. 
S.  E.  Rep.  86.  App.    226;     MacFeat    v.    Railroad 

Merely    going    on    board    to    in-    Co.,   Del.   ,   62   Atl.   Rep. 

spect    a    vessel,    or   to    select   and  898.      See,    also.    Railroad    Co.    v. 

reserve   a  berth,   is   not   any   part    Hagblad,   Neb.   ,   101   N. 

of  a  journey,  nor  the  beginning  of  W.    1033;     s.    c.    106    N.    W.   Rep. 

the    relation    of    carrier    and    pas-  1041. 

senger.     The   Bella,   91    Fed.   540;  Where   the   person   who   held   a 

The   Eugene,   87   Fed.   1001,   31   C.  round  trip  ticket  came  to  the  de- 

C.   A.   345,  affirming   83   Fed.   222.  pot    with    the    return    coupon    for 

38.  Exton  V.  Railroad  Co.,  62  N.  the  purpose  of  making  the  re- 
J.   Law  7,  42  Atl.  Rep.  486,  56  L.  turn   trip,   it  was   held   that  such 
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So  where  a  person,  having  gone  to  the  depot  or  station  where 
passengers  were  received  upon  the  trains  of  a  railway  com- 
pany, had  there  purchased  her  ticket  at  the  office  provided  for 
the  purpose,  it  was  held  that  in  passing  from  the  office  to  the 
train,  under  the  direction  of  the  station  agent,  over  premises 
belonging  to  the  company  and  connected  with  the  road  as  a 
part  of  its  station  groundSj  she  was  to  be  considered  as  a  pas- 
senger, and  that  the  company  was  bound  to  use  the  utmost 
care  in  providing  for  her  a  safe  passage  and  in  preventing  in- 
jury to  her  from  its  passing  trains.^'-^  But  though  a  person 
who  has  gone  to  the  station  and  purchased  a  ticket  and  is 
waiting  to  take  the  train  may  be  entitled  to  protection  as  a 
passenger,  yet  if  he  wilfully  waits  until  the  train  has  started 
and  then  runs  after  it  to  overtake  it,  he  cannot  while  so  pur- 
suing the  train  be  deemed  to  be  a  passenger  or  entitled  to 
protection  as  such.^^  So  where  one  going  to  take  a  train  ar- 
rives at  the  station  after  the  last  train  has  gone,  and  remains 
thereafter  for  his  own  convenience,  during  which  time  the 
station-master  puts  out  the  lights  at  the  usual  time  for  closing, 
he  is  thereafter  a  mere  licensee  and  not  a  jjassenger,  and  can- 
not recover  for  injuries  sustained  in  leaving  the  station  caused 
by  the  extinguishment  of  the  lights."*^  So,  obviously,  a  person 
is  not  a  passenger  who  is  merely  on  his  way  to  the  station  to 
take  a  train,^-  unless  he  is  being  carried  to  the  station  in  the 

person  was  a  passenger.     Chicago,  40.  Central   R.   Co.   v.   Perry,  58 

etc.  R.  Co.  V  Walker.  217  111.  605,  Ga.  461,  Perry  v.  Railroad  Co.,  6G 

I'i  N.  E.  Rep.   520.     But  to  go  to  Ga.    764;    see    also,    Spannagle    v. 

the     station     three     hours    before  Railroad    Co.,   31    111.   App.   460. 

train  time  is  unreasonable.     Rail-  41.  Heinlein     v.     Railroad     Co., 

road  Co.  v.  Laloge,  24  Ky.  Law  R.  147   Mass.   136. 

693,    696,    69    S.    W.   Rep.    795,    62  42.  June    v.    Railroad    Co.,    153 

L.  R.  A.  405.  Mass.  79,  26  N.  E.  Rep.  238;  Web- 

39.  Warren    v.    The   Railroad,    8  ster    v.    Railroad    Co.,    161    Mass. 

Allen,   227,    Poucher    r.    The   Rail-  298,    37    N.    E.    165,    24    L.    R.    A. 

road,  49  N.  Y.  263;  Young  v.  The  521;    Railroad    Co.    v.    Smith,    86 

Railroad,    171   Mass.    33,    50    N.   E.  Fed.  292,  30  C.  C.  A.  58,  40  L.  R. 

Rep.  455,  41  L.  R.  A.  193.  A.  746;   Railroad  Co.  r.  Jennings, 

But  see  Archer  r.  Railroad  Co.,  190  111.  478,  60  N.  E.  Rep.  818,  54 

110  Mo.  App.    349,   85   S.  W.  Rep.  I..  R.  A.  827,  reversing  89  111.  App. 

934.  335;    Railway    Co.    Weeks,    99    111. 
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carrier's  vehicle.'*^  A  fortiori,  one  who  goes  to  a  station  merely 
as  a  spectator  is  not  a  passenger  nor  entitled  to  protection  as 
sucli.^'* 

Sec.  1007.  (§  557a.)  Same  subject — May  be  passenger 
though  received  in  vehicle  before  ready  to  start. — So  where  a 
railroad  company,  by  the  invitation  of  its  agent,  receives  a 
person  as  a  passenger  in  its  car  before  the  train  is  made  up  or 
is  ready  to  start,  it  must  protect  such  person  as  a  passenger, 
and  must  couple,  manage  and  control  its  cars  and  engines  in 
such  a  manner  as  not  through  negligence  to  injure  him>^ 

Sec.  1008.  (§  558.)  Same  subject — Prepayment  of  fare 
not  necessary. — And  it  has  been  held  that,  even  without  the 
payment  of  the  fare  or  the  purchase  of  a  ticket,  if  the  person 
desiring  to  be  carried  has  gone  to  the  station  of  the  company, 
and  has  there  announced  her  intention  to  go  upon  the  train  to 
the  officers  of  the  company,  and  is  acting  under  the  directions 
of  such  officers  or  agents  in  getting  upon  it,  she  will  be  regard- 
ed as  standing  to  the  company  in  the  relation  of  a  passenger, 
and  it  will  be  liable  to  her  as  such  for  any  injury  she  may  re- 
ceive through  the  negligence  of  its  agents  whilst  in  the  act  of 
getting  on  board  according  to  the  dii-ections  given.^^ 

App.    518;     affirmed.    198    111.    551,  Railroad  Co.  v.  State,  81  Md.  371, 

64    N.    E.    Rep.    1039;    Tingley    v.  32  Atl.  Rep.  201;  Albin  v.  Railway 

Railroad  Co.,  96  N.  Y.   Supp.  865,  Co.,   103   Mo.   App.    308,   77   S.   W. 

109  App.  Div.  793.  Rep.  153;  Phillips  V.  Railway  Co., 

43.  Buffett  V.  The  Railroad,  40  124  N.  Car.  123,  32  S.  E.  Rep. 
N.  Y.  168,  36  Barb.  420.  388,  45  L.  R.  A.   163. 

44.  Burbank  v.  Railroad  Co.,  43  Where  a  person  enters  a  rail- 
La.  Ann.  1156,  11  L.  R.  A.  720.  road    ticket   office   and   requests  a 

45.  Hannibal,  etc.  R.  Co.  v,  ticket,  at  the  same  time  laying 
Martin,   ill   111.  219.  his    money   for   the    same   on   the 

46.  Railroad  Co.  v.  Voils,  98  Ga.  counter,  but  he  is  told  by  the 
446,  26  S.  E.  Rep.  483,  35  L.  R.  A.  agent  to  pay  on  the  train,  his 
655;  Railroad  Co.  v.  Laloge,  24  Ky.  relation  to  the  company  is  that 
L.  Rep.  693,  696,  69  S.  W.  Rep.  of  a  passenger.  Ramm  v.  Rail- 
795,  62  L.  R.  A.  405,  citing  Hutch,  road  Co.,  94  Iowa,  296,  62  N.  W. 
on  Carr. ;  Allender  v.  Railroad  Co.,  Rep.   751. 

37  Iowa,  264;  Railroad  Co.  r.  Evidence  as  to  declarations 
Groseclose,  88  Va.  267,  13  S.  E.  made  by  a  deceased  person  shortly 
Rep.    454,   29   Am.    St.   Rep.   718;     before  he   was   killed   by  the  de- 
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Sec.  1009.  (J;  559.)  Same  subject — Injury  while  waiting 
but  before  purchase  of  ticket. — So  where  the  plaintiff  was  wait- 
ing at  a  station  to  take  passage  upon  an  expected  train,  and 
whilst  so  waiting,  and  before  she  had  procured  a  ticket  or 
paid  her  fare  for  the  intended  journej',  she  was  injured  in 
an  endeavor  to  escape  from  what  she  reasonably  supposed  to 
be  a  dangerous  position  in  which  she  was  placed  by  the  negli- 
gence of  the  agents  of  the  company,  it  was  held  that  the  com- 
pany had  failed  to  exercise  towards  her  the  care  and  diligence 
which  are  required  of  the  carrier  of  passengers,  and  that  she 
was  therefore  entitled  to  a  recovery  against  it.^ 

Sec.  1010.  (§  560.)  Same  subject — Is  a  passenger  while 
coming  to  station  on  carrier's  vehicle. — Where  the  plaintiff  was 
injured  by  the  overturning  of  a  stage  sleigh,  while  on  his  way 
to  the  train,  and  before  he  had  paid  his  fare  or  obtained  his 
ticket,  the  railroad  company  was  held  liable  to  him  as  a  pas- 
senger, it  being  shown  that  the  sleigh  belonged  to  a  person 
with  whom  the  company  had  a  contract,  for  a  daily  compensa- 
tion, to  carry  passengers  from  the  village  at  which  the  plain- 
tiff had  got  upon  the  sleigh  to  its  station,  and  that  the  owner 

fondant's  train  that  he  intended  was  a  passenger,  although  there 
to  go  to  a  certain  place  on  the  was  no  proof  that  he  had  a  tick- 
defendant's  line  is  admissible  as  et  or  the  money  to  pay  for  one. 
tending  to  show  his  right  to  be  Inness  v.  Railroad  Co.,  168  Mass. 
upon  the  defendant's  property  433,  47  N.  E.  Rep.  19.^. 
Railroad  Co.  v.  State,  81  Md.  371,  As  to  the  admissibility  of  dec- 
32  Atl.  Rep.  201.  larations  of  intention  to  become  a 
Where  it  appeared  that  plain-  passenger,  see  Railway  Co.  r. 
tiff's  intestate  went  to  Boston  Herrick,  49  Ohio,  St.  25.  29  N. 
daily,  and  that,  less  than  a  guar-  E.  Rep.  1052  and  Railroad  Co.  r. 
ter  of  an  hour  before  the  acci-  Chancellor,  H)5  111.  43s,  46  N.  E. 
dent,  he  had  left  his  house  in  a  Rep.  269,  reversing  60  111.  App. 
hurry,   saying   that   he   was  going  525. 

to   take   the   defendant's   train   as        1.  Caswell    v.   The   Railroad,    98 

there   were    no   electric   cars   run-  Mass.    194.      See,   also,    Gordon    v. 

uing,  and  that,  just  after  he  had  The  Railroad,  40  Barb.  546;    Cen- 

reached   the   platform  of   the   car,  tral   R.   R.    r.   Perry,   58   Ga.   461; 

he  was  killed  in  a  collision  with  Grimes  r.  Penn.  Co.,  36  Fed.  Rep. 

another  train,  it  was  held  to  be  a  72;     Railway    Co.    r.    Wagley,    91 

question  for  the  jury  whether  he  Fed.  860,  34  C.  C.  A.  114. 
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and  his  sleigh  were  in  the  company's  employment  at  the  time 
of  the  accident,  the  sleigh  under  such  circumstances  being  re- 
garded as  a  part  of  the  transporting  arrangements  of  the  com- 
pany in  connection  with  their  railroad.^ 

Sec.  1011.  (§  561.)  Same  subject — Injury  to  passenger  on 
platform  by  objects  thrown  from  passing  train — Coal — Stick 
of  wood — Mail  bags. — A  person  does  not  cease  to  be  a  passen- 
ger by  being  on  the  platform  waiting  for  a  train,  and  if  he  is 
injured  by  articles  negligently  thrown  from  the  train  by  the 
carrier's  own  servants,  or  by  postal  clerks  or  express  men  in 
pursuance  of  a  notorious  practice  which  the  company  could 
take  precautions  against  or  prevent,  the  company  will  be 
liable  in  damages.^  Thus  where  a  person  was  standing  upon 
the  station  platform  waiting  for  his  train  which  was  late  and, 
while  so  waiting,  a  piece  of  coal  from  the  tender  of  a  passenger 
train  going  by  the  station  struck  him  and  caused  him  serious 
injury,  the  court  held  that  he  sustained  the  relation  of  pas- 
senger to  the  earner  since  he  was  there  for  the  purpose  of 
taking  the  train  and,  the  train  being  late,  he  had  a  right  to 
wait  for  it.'*  So  where  one  traveling  upon  a  railway  train  left 
the  car  upon  which  he  was  being  carried,  and,  while  standing 
upon  a  platform  of  the  road,  but  not  the  one  intended  for  the 
accommodation  of  its  passengers,  but  very  near  the  train, 
was  injured  by  a  stick  of  burning  wood  carelessly  thrown  from 
one  of  the  cars  by  a  servant  of  the  company  emploj^ed  upon 
the  train,  it  was  held  that,  notwithstanding  he  was  not  upon 
the  train  when  the  occurrence  happened^  and  was  standing  at 
a  place  not  intended  for  passengers,  he  was  still  entitled  to 
the  rights  of  one,  and  that  the  company  was  liable  on  the 

2.  Buffett  V.  The  Railroad,  40  senger  cannot  recover  for  injuries 
N.  Y.  168,  36  Barb.  420.  due    to    a    bundle    being    thrown 

3,  Railway  Co.  v.  Rhodes,  S6  from  the  express  car.  Winship  v 
Fed.  422,  30  C.  C.  A.  157.  Railroad    Co.,    170    Mass.    464,    49 

In  view  of  St.   1894.  c.  469,  §  3,  N.  E.  Rep.  647. 

making    railroads    not    liable    for  4.  Railroad  Co.  v.  Reynolds,  24 

negligence   of   expressmen   on   the  Ky.   L.   Rep.   1402,   71    S.  W.  Rep. 

train  not  in  their  employ,  a  pas-  516. 
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grounds  of  negligence.-''  So  the  company  is  liable  to  a  pas- 
senger standing  on  the  platform  who  is  struck  by  a  mail-bag 
thrown  from  the  car  by  the  United  States  mail  agent,  that 
being  the  place  and  method  of  delivery  fixed  upon,  and  the 
company  having  taken  no  precautions  to  warn  passengers  of 
the  danger.^  But  in  the  latter  case  there  must  be  proof  that 
such  act  was  the  habitual  or  frequent  act  of  the  mail  agent, 
and  that  the  company  had  notice  or  by  the  exercise  of  reason- 
able diligence  might  have  known  of  such  habit^ 

Sec.  1012.  (§  561a.)  Same  subject — Continues  to  be  pas- 
senger though  temporarily  absent  from  vehicle. — So  whenever, 
after  a  person  has  been  received  as  a  passenger  and  his  carriage 
has  been  undertaken,  the  performance  of  the  contract  in  the 
usual  and  proper  way  involves  his  leaving  the  vehicle,  whether 
on  business  or  for  pleasure,^  and  returning  to  it,  the  passenger 
is  entitled  to  protection  as  such  as  well  while  so  leaving  and 
returning  as  at  any  other  time ;  but  during  the  interval  of  his 


5.  Jeffersonville,  etc.  R.  R.  v. 
Riley,  39  Ind.  568. 

6.  Carpenter  v.  Railroad  Co.,  97 
N.  Y.  494;  Snow  v.  Railroad  Co., 
13G  Mass.  552;  Railway  Co.  v. 
Rhodes,  86  Fed.  422,  30  C.  C.  A. 
157;  Galloway  v.  Railway  Co., 
56  Minn.  346,  57  N.  W.  Rep.  1058, 
23  L.  R.  A.  442;  Hughes  v.  Rail 
road  Co.,  127  Mo.  447,  30  S.  W. 
Rep.  127;  Sargent  v.  Railway  Co., 
114  Mo.  348,  21  S.  W.  Rep.  823, 
19  L.  R.  A.  460;  Ayres  V.  Rail- 
road Co.,  158  N.  Y.  254,  53  X.  E. 
Rep.  22,  affirming  40  N.  Y.  Supp. 

II,  4  App.  Div.  511. 

7.  Railroad  Co.  r.  Waggoner,  90 

III.  App.  556;  Shaw  V.  Railway 
Co.,  123  Mich.  629,  82  N.  W.  Rep. 
618,  81  Am.  St.  Rep.  230,  49  L.  R. 
A.  308;  Ayres  v.  Railroad  Co.,  77 
Hun,   414,   28   N.   Y.    Supp.    789. 

8.  Parsons  v.  Railroad  Co.,  113 
N.  Y.  355;  Railway  Co.  r.  Malhes, 


7  Tex.  Ct.  R.  172,  73  S.  W.  Rep. 
411. 

"Where  a  passenger,  without  ob- 
jection by  the  company  or  its 
agents,  alights  at  an  intermediate 
station  which  is  a  station  for  the 
discharge  and  reception  of  pas- 
sengers, for  any  reasonable  and 
usual  purpose,  like  that  of  re- 
freshment, of  the  sending  or  re- 
ceiving of  telegrams,  or  of  exer- 
cise by  walking  up  and  down  the 
platform,  or  the  like,  he  does  not 
cease  to  be  a  passenger,  and  is 
justified  in  the  belief  that  the 
company  is  exercising  due  care 
for  his  safety."  Railway  Co.  r. 
Coggins,  88  Fed.  455,  32  C.  C.  A.  I. 

A  person  is  entitled  to  the 
rights  of  a  passenger  who  finds 
it  necessary  to  change  trains  and 
i?.  waiting  on  the  platform,  after 
leaving  the  first  train,  for  the 
train  which  is  to  take  him  to  his 
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absence,  after  his  departure  from  the  station  and  before  his 
return  to  it,  he  is  not  to  be  regarded  as  a  passenger.'^  Illustra- 
tions of  this  are  found  where  the  passenger  leaves  the  car 
temporarily  at  a  station  to  obtain  refreshments^*^  or  to  attend 
to  business.ii  But  a  person  is  not  to  be  considered*  a  passenger 
where,  having  left  the  train  with  the  intention  to  return  and 
resume  his  journey  at  another  time  and  on  another  train,  he 
passes,  during  the  interval,  over  the  company's  grounds  as  a 
mere  short  cut  to  another  place  at  which  he  has  business  to 
transact  not  connected  with  his  carriage.^-    And  a  distinction 


destination.  Railway  Co.  v. 
Young,  90  Fed.  709,  33  C.  C.  A. 
251. 

9.  Dodge  V.  Steamship  Co.,  148 
Mass.  207;  Peniston  r.  Railroad 
Co.,  34  La.  Ann.  777;  Jefferson 
villa,  etc.,  R.  Cc.  v.  Riley,  39  Ind. 
568;  Parsons  r.  Railroad  Co.,  113 
N.  Y.  355;  Dice  v.  Transportation 
Co.,  8  Ore.  60. 

In  State  r.  Railway  Co.,  58  Me. 
176,  it  was  held  that  where  a  pas- 
senger train  is  run  on  to  a  siding 
and  stopped  to  permit  another 
train  to  pass,  and,  while  so  wait- 
ing, a  passenger  destined  for  a 
distant  station  leaves  the  train 
for  purposes  of  his  own,  he  sur- 
renders his  character  as  passen- 
ger while  so  absent. 

Where  a  river  boat  stops  at  a 
landing  for  two  hours,  a  passen- 
ger for  a  point  beyond  may  prop- 
erly go  ashore  and  is  entitled  to 
protection  as  a  passenger  while 
leaving  the  boat  for  that  purpose. 
Keokuk  Packet  Co,  v.  True  88  111. 
608. 

Where  a  passenger  leaves  the 
train  at  an  intermediate  station 
and  goes  to  a  liotel,  the  relation 
of  passenger  ceases  after  he  has 
left  the  station  grounds,  and  does 


not  resume  until  he  again  goes  to 
the  depot  to  take  the  train.  King 
D.  Railway  Co.,  107  Ga.  754,  33 
S.  E.  Rep.  839. 

Where  a  passenger  leaves  his 
car  of  his  own  volition  for  some 
purpose  of  his  own,  not  incident 
to  the  journey  he  is  pursuing, 
and  at  a  place  not  designated  for 
the  discharge  of  passengers,  he 
cannot  claim  protection  as  a  pas- 
senger. Railway  Co.  v.  Saltier, 
64  Neb.  636,  90  N.  W.  Rep.  649, 
97  Am.  St.  Rep.  666,  57  L.  R.  A. 
890. 

10.  Railroad  Co.  r.  Shean,  18 
Colo.  368,  33  Pac.  Rep.  108,  20 
L.  R.  A.  729;  Railway  Co.  r.  Coul- 
son,  8  Kan.  App.  4,  54  Pac.  Rep. 
2 :  Railway  Co.  r.  Gray,  6  Tex.  Ct. 
Rep.  332,  71   S.  W.  Rep.  316. 

11.  Watson  V.  Railroad  Co.,  92 
Ala.  320,  8  So.  Rep.  770;  Bullock 
r.  Railway  Co.,  (Tex.  Civ.  App.) 
55  S.  W.  Rep.  184;  Railway  Co. 
r.  Overfield,  19  Tex.  Civ.  App. 
440,  47  S.  W.  Rep.  684;  Laub  r. 
Railway  Co.  (Tex.  Civ.  App.),  94 
S    W.  Rep.  550. 

12.  Johnson  v.  Railroad  Co., 
]25  Mass.  75.  See  also.  Railway 
Co.  V.  Anderson,  28  S.  C.  R.  541, 
affirming  24  Ont.  L.  R.  672. 
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has  been  made  between  passengers  on  a  through  and  local 
train,  for,  on  a  through  train,  as  there  are  no  passengers  to 
discharge  and  none  to  receive  at  intermediate  points,  a  stop- 
ping of  the  train  for  some  purpose  connected  with  its  opera- 
tion creates  no  necessity  for  the  exercise  of  vigilanpe  in  the 
matter  of  attention  to  approaches  to  the  train,  and  the  com- 
pany should  not  be  held  guilty  of  negligence  in  failing  so  to 
do.i3 

Sec.  1013.  (§  561b.)  Same  subject — Does  not  cease  to  be 
passenger  by  assisting  carrier  in  emergency. — So  a  passenger 
does  not  cease  to  be  such  because  he  leaves  the  vehicle  and 
assists  the  carrier  at  his  request  in  an  emergency.  It  was  so 
held  in  the  case  of  a  passenger  upon  a  street  car.  The  car 
having  been  run  too  far  past  a  siding  where  it  was  to  pass 
another  car,  the  driver  requested  plaintiff  to  get  off  and  help 
him  push  it  back.  While  so  assisting  the  driver  the  plaintiff 
was  struck  and  injured  by  the  other  car  carelessly  driven.  It 
was  urged  by  the  defendant  that  plaintiff,  by  undertaking  to 
assist  the  driver,  became  a  fellow-servant  of  the  company  and 
could  not  recover,  but  the  court  held  that  he  continued  to  be 
a  passenger  and  was  entitled  to  recover.^^  And  in  another 
ease,  a  passenger  at  the  request  of  the  conductor  helped  to 
carry  a  sick  passenger  back  to  the  caboose  at  the  rear  of  the 
train  where  he  could  be  more  properly  cared  for,  and,  in 
passing  between  the  cars,  the  first  passenger  fell  between  them 
and  was  injured.  He  was  held  to  be  still  a  passenger  and  not 
a  fellow-servant.^^ 

The  question  of  the  negligence  of  the  carrier  or  of  the  con- 
tributory negligence  of  the  passenger  in  such  case  is  usually 
one  of  fact  for  the  jury.^^ 

13.  Lemery  v.  Railway  Co.,  S3  31  L.  R.  A.  261,  49  Am.  St.  Rep. 
Minn.  47,  85  N.  W.  Rep.  908.  745,  afjirming  9  O.  C.  C.  230. 

14.  Mclntyre  St.  R'y  Co.  v.  Bol-  16.  Railroad  Co,  v.  Rayburn, 
ton,  43  Ohio  St.  224.  153    111.    290,    38    N.    E.    Rep.    558, 

15.  Railway   Co.    t-.   Salzman,    52  reversing  52  111.  App.  277. 
Ohio   St.    558,   40   N.  E.    Rep.    891, 
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Sec.  1014.  Same  subject — Does  not  cease  to  be  passenger 
by  remaining  on  train  after  reaching  his  first  destination  with 
the  intention  to   continue  his  journey    to    another  point. — 

"There  is  no  rule  of  law  which  requires  a  passenger,  if  he  has 
only  paid  his  fare  to  a  certain  point  of  destination,  which  ab- 
solutely requires  him  to  leave  the  train  at  that  point;  but,  if 
he  desires  to  continue  his  journey,  it  is  manifestly  his  right 
to  remain  on  the  car  and  when  demanded  of  him,  pay  his  fare 
to  the  place  of  destination.  It  is  but  common  knowledge  that 
persons  traveling  upon  railroad  trains  very  frequently  do  not 
alight  and  stop  at  the  place  of  destination  originally  contem- 
plated when  they  entered  the  car,  but  proceed  to  some  other 
point  where  business  may  call  them,  and  under  such  circum- 
stances they  simply  remain  on  the  train  and  proceed  with 
their  journey."  In  such  case  they  are  no  less  passengers  in 
contemplation  of  law  than  if  they  had  alighted  from  the  train 
at  the  station  originally  contemplated,  transacted  business, 
and  re-entered  the  coach  for  the  purpose  of  continuing  their 
journey.  Alighting  from  the  train  and  then  re-entering  it  is 
a  useless  formality  which  the  law  does  not  impose  upon  any 
citizen  in  order  to  preserve  his  protection  as  a  passenger.^'^ 

Sec.  1015.  (§  562.)  Same  subject — What  elements  must 
exist. — While,  therefore,  neither  the  payment  of  the  price  of 
the  transportation  nor  the  contract  to  carry,  nor  the  two  to- 
gether, will  generally  make  one  a  passenger  until  he  has  put 
himself  within  the  carrier's  protection,  and  the  risk  of  the 
journey  has  begun,  there  may  be  circumstances  under  which 
the  contract  will  create  that  relation,  even  before  the  trans- 
portation has  been  commenced.  But  unless  some  contract, 
either  express  or  implied  from  the  circumstances,  can  be 
shown,  it  is  difficult  to  see  how  the  relation  can  be  held  to  be 
established.  The  mere  intention  to  take  passage  upon  the 
carrier's  vehicle  ought  not,  certainly,  to  have  that  effect  under 
any  circumstances.^^     But  if  the  intention  and  the  act  of  the 

17.  Anderson  r.  Railway  Co.  18.  June  r.  Railroad  Co.,  153 
Mo.  ,  93  S.  W.  Rep.  394.    Mass.  79,  26  N.  E.  Rep.  238;  Rail- 
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party  combined  are  such  as  to  give  rise  to  an  implied  contract 
to  carry,  the  duty  and  obligation  of  the  carrier  as  such  at  once 
begin.  But  so  long  as  the  party  merely  entertains  the  wish 
or  intention,  no  obligation  has  arisen  on  either  side,  and  ha 
is  at  liberty  to  change  that  intention  at  any  moment.  When, 
however,  he  has  done  some  act  which  puts  him  under  an  ob- 
ligation to  the  carrier,  the  relation  has  commenced,  and 
neither  party  can  in  good  faith  withdraw  from  it  without  the 
consent  of  the  other.^^  The  case  then  becomes  analogous  to 
the  bailment  of  goods  to  the  common  carrier,  after  which,  as 
has  been  seen,  the  bailor  cannot  take  them  back  without  com- 
pensation to  the  carrier.  So  long,  therefore,  as  the  person  who 
merely  purposes  to  be  carried  is  at  perfect  liberty  to  change 
his  mind  he  is  not  a  passenger,  and  for  any  injury  which  he 
may  sustain  through  the  negligence  of  the  carrier  he  must 
seek  redress  as  a  stranger.^o.  Otherwise  a  liability  would  be 
imposed  upon  the  carrier  without  compensation  or  the  right  to 
it,  and  the  law  which  would  make  him  responsible  in  such  a 
case  for  that  utmost  care  which  is  required  of  the  carrier  of  a 
passenger  would  be  palpably  unjust.  It  may,  therefore,  be 
doubted  whether  the  cases  which  have  gone  so  far  as  to  hold 
that  the  mere  being  or  waiting  at  a  depot  or  station  of  a  rail- 
road, or  at  the  place  at  which  any  carrier  takes  on  or  puts 
off  his  passengers,  with  the  purpose  of  taking  passage,  but 

road  Co.  v.  Jennings,  190  111.  478,  pocket    a    ten-trip    ticket   between 

60  N.  E.  Rep.  818,  54  L.  R.  A.  827,  Boston  and  the  station  where  the 

reversing  89  111.  App.  335;  O'Don-  accident  happened.     He  was   run- 

nell  V.  Railway  Co.,   106   111.  App.  ning    from   the    street   across    the 

287;  Railway  Co.  v.  Weeks,  99  111.  company's  tracks  on  its  premises 

App.  518;  affirmed.  Weeks  v.  Rail-  to    catch    a   train    about   to    start 

way  Co.,  198  111.  551,  64  N.  E.  Rep.  when    he    was    struck    and    killed 

1039;   Hicks  v.  Railroad  Co.,  •  by  another  train.     The  court  held 

Neb. ,  107  N.  W.  Rep.  798.  that  he  had  not  become  a  passen- 

In  Webster  v.  Railroad  Co.,  161  ger. 

Mass.   298,   37  N.   E.   Rep.   165,  24  19.  Murphy   r.    Railroad   Co.,    43 

L.  R.  A.  521,  the  plaintiff  alleged  Mo.    App.    342,    citing    Hutch,    on 

that  his  intestate  was  a  passenger  Carr. 

on  defendant's  railroad.     The  evi-  20.  Railway   Co.   v.    Stewart,    77 

dence    was    that    he    had    in    his  111.  App.  6G,  citing  Hutch,  on  Carr. 

7  1 
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without  having  engaged  or  paid  for  it,  although  the  party  may 
have  announced  his  intention  to  the  agents  of  the  carrier  or 
to  the  carrier  himself,  can  be  sustained;  for  no  obligation 
therefrom  arises  to  continue  of  the  same  mind,  and  the  party 
may  at  any  time  change  it  and  withdraw.  And  the  correct  rule 
in  such  a  case  would  seem  to  be  that,  if  the  person  who  thus 
intends  to  become  a  passenger  receives  an  injury  through 
negligence  of  the  carrier  or  its  servants,  he  could  recover  from 
it  only  upon  the  principle  upon  which  the  owner  of  premises 
would  be  liable  to  one  whom  he  had  invited  to  go  upon  them, 
and  who  there  receives  an  injury  by  reason  of  their  insecure 
and  dangerous  condition,^!  or  who  had  entered  upon  them  as 
a  customer  on  business.22 

Sec.  1016.  Same  subject — How  long  the  relation  of  carrier 
and  passenger  continues. — As  a  general  rule,  it  may  be  said 
that  the  relation  of  carrier  and  passenger  does  not  cease  with 
the  arrival  of  the  train  at  the  passenger's  destination,  but 
continues  until  the  passenger  has  had  a  reasonable  time  and 
opportunity  to  safely  alight  from  the  train  at  the  place  pro- 
vided by  the  carrier  for  the  discharge  of  passengers,  and  to 
leave  the  carrier's  premises  in  the  customary  manner.^^     And 

21.  Sweeny  v.  The  Railroad,  10  Co.  v.  Wood,  104  Fed.  663,  44  C.  C. 
Allen,   368;    Indermaur    r.   Dames,     A.   118. 

L.  R.  1  Com.  P.  274,  L.  R.  2  Com.         The  mere  fact  that  a  passenger 

P.    311;     Southcote    v.    Stanley,    1  gets    off   the    car   on   the   side    of 

Hurl.  &  N.  247.  the  train  opposite  the  depot  does 

22.  Chapman  v.  Rothwell,  El.,  not,  as  a  matter  of  law,  make  him 
B.  &  E.  168;  Freer  r.  Cameron,  4  a  trespasser.  Whether  he  is  or 
Rich.  228;  Bigelow's  Ld.  Cas.  on  not  is  dependent  on  the  attend^ 
Torts,   702.  ant  facts  and  circumstances.    And 

23.  Pennsylvania  Co.  v.  McCaf-  if  the  carrier's  watchman  accuses 
fery,  173  111.  169,  50  N.  E.  Rep.  him  of  being  a  "hobo"  and  of 
713,  affirming  68  111.  App.  635;  getting  off  the  "blind  baggage," 
Railroad  Co.  v.  Tracey,  109  111.  refuses  to  accept  his  explanation 
App.  563;  Glenn  v.  Railroad  Co.,  that  he  was  a  regular  passenger 
(Ind.  App.),  73  N.  E.  Rep.  861;  and  strikes  him  on  the  head  with 
s.  c.  (Ind.  Sup.)  75  N.  B.  Rep.  a  club,  the  carrier  will  be  liable 
2S2;  Railroad  Co.  v.  Batchler,  33  in  damages.  Railroad  Co.  «?. 
Tex.   Civ.  App.    14,   73  S.  W.  Rep.  Tracey,   109  111.  App.   563. 

981,   S3   S.  W.  Rep.   902;    Railway        A    person    who    takes    the    rail- 
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where  the  passenger  is  necessarily  hindered  or  delayed  in 
leaving  the  carrier's  premises,  the  question  whether  he  failed 
to  depart  within  a  reasonable  time  is  one  of  fact  for  the  jury.^^ 
But  where  a  passenger,  after  having  alighted  from  the  carrier's 
vehicle,  stopped  for  ten  or  fifteen  minutes  at  the  depot  to  en- 
gage in  social  converse  with  friends,  and  later,  in  leaving  the 
carrier's  premises,  he  fell  over  a  railroad  tie  and  was  injured, 
it  was  held  that  the  relation  of  carrier  and  passenger  had,  as 
a  matter  of  laAV,  terminated  at  the  time  the  injury  was  re- 
ceived.2^  So  where  a  peddler,  after  having  arrived  at  his 
destination,  proceeded  to  a  section  house  some  distance  away 
from  the  station  for  the  purpose  of  engaging  in  his  regular 
business,  and  he  was  there  assaulted  by  the  carrier's  section 
foreman,  it  was  held  that  the  relation  of  carrier  and  passenger 
had  ceased,  and  that  the  carrier  was  consequently  not  liable. 2** 
But  a  failure  to  immediately  leave  the  train  by  a  passenger 
who  is  asleep  has  been  held  not  to  terminate  the  relation  of 
carrier  and  passenger  where  those  in  charge  of  the  train 
know  that  the  stop  is  at  the  passenger's  destination,  and  they 
fail  to  awaken  him  and  acquaint  him  with  the  fact  that  he 
should  alight.2'^ 

Sec.  1017.  (§  563.)  Same  subject — Duty  of  protection  does 
not  depend  on  contract  alone — Mail-carrier — Servant — Excur- 
sionist— Sunday  traveler. — If  the  carriage  of  the  passenger  has 

road   track   en   route   to   his    resi-  after  alighting  from  the  train,  he 

dence    is    no    longer    a    passenger,  is  no  longer  a  passenger.     Davis  v. 

Railway   Co.    r.   Beecher,   65    Ark.  Railroad  Co.,  2.5  Tex.  Civ.  App.  S, 

64,    44    S.   W.   Rep.    715.  59   S.  W.  Rep.   844. 

If    a    passenger    voluntarily    re-        24.  Glenn   r.   Railroad   Co.,  

enters   the   train   for   the   purpose    Ind.   ,   75   N.   E.  Rep.   282,   af- 

of  using  it  as  a  means  of  crossing  firming,  s.  c.   (Ind.  App.)   73  N.  E. 

to  the  other  side  of  the  track,  he  Rep.   861. 

is  but  a  trespasser.     Rattersee  v,  25.  Glenn  v.  Railroad  Co.,  supra. 

Railway  Co.,    (Tex.  Civ.  App.)    81  26.  Krantz    v.    Railway    Co.,    12 

S.  W.  Rep.  566;   Hendrick  r.  Rail-  Utah,    104,    41    Pac.    Rep.    717,    30 

road   Co.,    136   Mo.    548,   38    S.    W.  L.    R.    A.    297. 

Rep.   207.  27.  Bass    v.    Railway    Co.,    

If  a  person  delays  an  unreason-    Mich.  ,  105  X.  W.  Rep.  151. 

able  length  of  time  in  the  depot  But  where  a  person  remains  in 
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been  undertaken,  it  will  not  he  necessary  to  a  recovery  for  the 
injury  which  may  be  occasioned  by  the  carrier's  negligence  to 
show  a  contract,  either  express  or  implied,  directly  between 
him  and  the  passenger.  In  other  words,  the  obligation  to  the 
passenger  may  arise  without  privity  of  contract.  Thus,  where 
by  contract  with  the  government  the  carrier  was  bound  to 
carry  its  mail-agent,  and  whilst  being  so  carried  the  agent  was 
injured  by  the  negligence  of  the  carrier^  for  which  he  brought 
suit,  it  was  held  that,  though  he  could  not  avail  himself  of.  the 
contract  between  the  defendant  and  the  government  and 
make  it  the  foundation  of  a  recovery,  he  could  rest  his  claim 
upon  the  breach  of  the  duty  which  the  law  always  imposes  up- 
on every  person  who  undertakes  to  perform  a  service  for  an- 
other, whether  gratuitously  or  not,  to  exercise  the  degree  of 
care  and  skill  in  its  performance  which  the  nature  of  the  un- 
dertaking requires.28    And  the  same  is  true  of  an  express  agent 


the  car  for  some  length  of  time 
after  it  has  arrived  at  his  destina- 
tion, he  is  no  longer  a  passenger. 

Kaase   v.   Railway    Co.,   Tex. 

Civ.  App.  ,  92  S.  W.  Rep.  444. 

28.  Nolton  V.  The  Railroad  Cor- 
poration, 15  N.  Y.  444;  Blair  v. 
Railway  Co.,  66  N.  Y.  313;  Sey 
bolt  V.  Railroad  Co.,  95  N.  Y.  562, 
distinguishing  Pennsylvania  R. 
Co.  V.  Price,  96  Penn.  St.  256; 
Gulf,  etc.  R'y  Co.  v.  Wilson,  79 
Tex.  371,  15  S.  W.  Rep.  280;  Mc- 
Goffin  V.  Railway  Co.,  102  Mo.  540, 
15  S.  W.  Rep.  76  (distinguishing 
Railroad  Co.  v.  Price,  supra,  and 
Price  V.  Railroad  Co.,  113  U.  S. 
218);  Mellor  v.  Railway  Co.  105 
Mo.  455,  14  S.  W.  Rep.  758;  Grant 
V.  Railroad  Co.,  108  N.  C.  462,  13 
S.  E.  Rep.  209;  Southern  Pacific 
Co.  V.  Schuyler,  68  C.  C.  A,  409, 
135  Fed.  1015;  Cavin  v.  Southern 
Pacific  Co.,  136  Fed.  592,  aif'd,  So. 

Pac.   Co.   V.  Cavin.  C.   C.   A. 

. ,  144  Fed.  348;  Railway  Co.  v. 


Ketcham,  133  Ind.  346,  33  N.  B. 
Rep.  116,  19  L.  R  A.  339,  36  Am. 
St.  Rep.  550;  Railroad  Co.  r.  King- 
man, 18  Ky.  L.  R.  82,  35  S.  W.  Rep. 
264;Libby  r.  Railroad  Co.,  85  Me. 
34,  26  Atl.  Rep.  943,  20  L.  R.  A. 
812;  Railway  Co.  v.  Davis,  17  Tex. 
Civ.  App.  340,  43  S.  W.  Rep.  540: 
Railway  Co.  v.  McCullough,  22 
Tex.  Civ.  App.  208,  55  S.  W.  Rep. 
392;  Railroad  Co.  v.  Shott,  92  Va. 
34,  22  S.  E.  Rep.  811;  Railway 
Co.  V.  Wilson,  79  Tex.  371,  26  S.  W. 
Rep.  131,  11  L.  R.  A.  486;  Sproule 
V.  Railway  Co.  (Tex.  Civ.  App.) 
91  S.  W.  Rep.  657.  Contra,  Mar- 
tin r.  Railway  Co.,  200  Pa.  603, 
50  Atl.  Rep.  193;  Foreman  r.  Rail- 
road Co.,  195  Pa.  St.  499,  46  Atl. 
Rep.    109. 

But  the  Pennsylvania  rule  will 
not  be  applied  in  a  case  arising  in 
Pennsylvania  where  the  accident 
was  the  result  of  negligence  on  the 
part  of  employes  of  another  and 
distinct    company,    the    defendant 
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in  charge  of  an  express  car  carried  by  virtue  of  his  employer 
and  the  railroad  company.29  For,  though  a  person  can  be- 
come a  passenger  only  by  contract,  express  or  implied,  the  ob- 
ligation to  carry  with  care  may  arise  from  duty.^^  And  where 
the  duty  to  carry  was  imposed  by  the  law  in  a  similar  case, 
the  injured  passenger  was  permitted  to  recover  upon  the  same 
ground.2^  And  so  where  the  price  of  the  passage  of  the  serv- 
ant was  paid  by  his  master,  and  the  contract  for  the  carriage 
was  made  with  him,  the  servant  was  permitted  to  recover  for 
an  injury  for  which  the  carrier  was  responsible  in  his  own 
name. ^2  So  where  a  train  of  a  railway  company  was  hired  by  an 
association  for  an  excursion,  and  the  tickets  for  the  trip  were 
sold  by  the  treasurer  of  the  association,  and  the  plaintiff  had 
obtained  one  of  them  from  him',  and  whilst  a  passenger  upon 
the  train  with  the  ticket  was  injured  by  the  negligence  of  the 
company's  agents,  it  was  held  that  the  company  was  liable  to 
him  as  its  passenger,  and  that  he  might  recover  for  the  in- 
jury.33  And  where  the  passenger  took  his  passage  on  Sunday, 
and  was  being  carried  on  that  day  when  the  accident  happened 
by  which  he  was  injured,  although  the  contract  was  illegal  on 
his  part,  being  in  violation  of  the  law  which  prohibited  travel- 
ing on  that  day  except  in  cases  of  necessity  or  charity,  and 
the  contention  of  the  carrier  was  that  he  was  not  entitled  to* 
recover  for  that  reason,  the  answer  of  the  court  was  that  the 
foundation  of  the  action  was  the  breach  of  the  duty  imposed 
by  law  upon  the  carrier  of  passengers  to  carry  safely  so  far 
as  human  skill  and  foresight  would  go,  and  that  his  liability 
was  the  same  whether  the  action  was  brought  upon  the  con- 
simply  having  trackage  rights,  the  32.  Marshall  v.  The  Railway,  11 
mail   agent  then   not  being  as  to     C.  B.  655. 

his  legal  rights  on  the  same  basis  33.  Skinner  v.  The  Railway,  5 
as  employes  of  the   railroad  com-    Exch.  787. 

pany.  Yarrington  i:  Delaware,  etc.  A  passenger  upon  an  exciirsion 
Co.,  143  Fed.  565.  train  is  entitled  to  expect  just  as 

29.  See  following  section.  much  care  to  be  exercised  for  his 

30.  Union     Pacific     Railway     v.    safety  as  a  passenger  upon  a  regu- 
Nichols,  8  Kan.  505.  lar  train.     A  carrier  cannot  dele- 

31.  Collett   V.    The   Railway,    16     gate   its   duties   to   an   association 
Q.  B.  984.  for  an  excursion.     Railway  Co.  v. 
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tract  or  upon  the  duty,  and  the  evidence  requisite  to  sustain 
it  would  be  substantially  the  ^ame.^'* 

Sec.  1018.  (§564.)  Same  subject — Duty  to  one  not  pas- 
senger but  lawfully  on  train — Express  messenger — Porter — 
News  agent — Lumberman. — It  seems  that  if  the  person  who  is 
injured  by  the  negligence  of  the  employees  of  the  carrier  ia 
lawfully  upon  its  conveyance,  even  though  he  is  not  strictly  a 
passenger,  he  will  be  entitled,  in  the  absence  of  a  contract  on 
his  part  to  the  contrary,  to  the  same  care  and  diligence  for 
his  safety  as  one  who  is  strictly  a  passenger.  Thus  where  one 
was  upon  a  train  as  an  express  messenger,  carrying  express 
freight  under  contract  with  the  company,  by  which  he  was 
entitled  to  be  carried  without  the  payment  of  a  distinct  price 
for  his  passage,  and  was  injured  by  the  negligence  of  the  com- 
pany's agents  in  the  management  of  the  train,  or  in  putting 
obstructions  in  its  way,  it  was  held  that  such  messenger  was 
entitled  to  the  same  care  and  circumspection  on  the  part  of 
the  company  and  its  agents  in  his  carriage,  as  if  he  had  been 
traveling  upon  the  train  as  a  passenger  who  had  paid  a  distinct 
price  for  his  transportation.^^  But,  on  the  other  hand,  a  con- 
Anderson,  67  Ark.  123,  53  S.  W.  Railroad  Co.,  165  Mass.  346,  43 
673;  Moore  t'.  Railway  Co.,  67  Ark.  N.  E.  Rep.  Ill,  32  L.  R.  A.  101, 
389,  55  S.  W.  Rep.  161;  White  v.  52  Am.  St.  Rep.  522. 
Railroad  Co.,  115  N.  Car.  631,  20  35.  Chamberlain  v.  Pierson,  87 
S.  E.  Rep.  191,  44  Am.  St.  Rep.  Fed.  420,  31  C.  C.  A.  157,  59  U.  S. 
489;  Collins  v.  Railway  Co.,  15  App.  55;  Fordyce  v.  Jackson.  .^6 
Tex.  Civ.  App.  169,  39  S.  W.  Rep.  Ark.  594,  20  S.  W.  Rep.  528;  Yeo- 
643;  Ward  v.  Railroad  Co.,  102  rnans  v.  The  Nav.  Co.,  44  Cal.  71; 
Wis.  215,  78  N.  W.  Rep.  442.  Jennings   r.  Railroad  Co.,   15  Ont. 

The  same  is  true  of  a  special  App.  477;  Blair  v.  Railroad  Co., 
train  hired  by  the  government  for  66  N.  Y.  313;  Brewer  v.  Railroad 
the  transportation  of  its  soldiers.  Co.,  124  N.  Y.  59,  26  N.  E.  Rep. 
Railway  Co.  v.  Parsley,  6  Tex.  Civ.  324;  Kenney  r.  Railroad  Co.,  125 
App.  150,  25  S.  W.  Rep.  64.  N.  Y.  422,  26  N.  E.  Rep.  626;  Rail- 

34.  Carroll  v.  The  Railroad,  58  way  Co.  v.  Adams,  6  Tex.  Civ.  App 
N.   Y.    126;    Masterson  v.   Railway     1C2,   24   S.  W.   Rep.  839;    Davis  v. 

Co.,   102   Wis.   571,  78   N.  W.  Rep.     Railway  Co., Ky.  L.  R.  , 

757.  92     S.    W.    Rep.     339;      Shannon's 

This  is  made  the   rule  by  stat-    Adm'r    v.    Railway    Co.,    Va. 

ute   in   Massachusetts.     Jordan   v.    ,  52  S.  E.  Rep.  376. 
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tract  between  a  railroad  company  and  an  express  company 
that  express  messengers  shall  assume  the  risk  of  all  accidents 
or  injuries  they  may  sustain  in  the  course  of  their  employment 
is  not  void  as  unreasonable  or  against  public  policy.  And  if 
an  express  messenger  actually  consents  to  be  bound  by  the 
terms  of  such  a  contract,  there  can  be  no  doubt  that  the  con- 
tract may  be  pleaded  in  bar  of  any  action  brought  by  the  ex- 
press messenger  against  the  railroad  company  for  injuries  re- 
ceived in  the  course  of  his  employment.^^ 

There  is,  however,  a  sharp  conflict  of  authority  on  the  ques- 
tion whether  an  express  messenger  is  chargeable  with  notice 
of  the  terms  of  a  contract  between  the  express  and  railroad 
companies.  It  has  been  held  in  the  Federal  courts-^  that,  as 
he  is  carried  only  in  the  right  of  the  express  company,  he  is 
boimd  by  the  arrangement  that  company  has  made  for  him. 
In  New  York,38  the  Court  of  Appeals  has  held  that  he  is  not 
necessarily  chargeable  with  notice  of  the  provisions  of  the 
contract. 

The  same  varying  rules  with  regard  to  express  messengers 
have  been  applied  in  eases  affecting  persons  in  a  similar  posi- 
tion  on   railroad   trains,   but   following   different   avocations, 

36.  Baltimore  &  Ohio  R'y  Co.  v.  road  Co.,  147  Mass.  255,  17  N.  E. 

Voigt,   176  U.   S.   498,  20   Sup.   Ct.  Rep.  633;  Hosmer  v.  Railroad  Co., 

R.    385,    44    L.    Ed.   560;     Railway  156  Mass.  506,  31  N.  E.  Rep.  652; 

Co,  V.  O'Brien,  132  Fed.  593,  67  C.  Peterson  v.  Railway  Co.,  119  Wis. 

C.  A.  421,  reversing  116  Fed.  502;  197,   96  N.   W.  Rep.   532,    100  Am. 

Long  V.  Railroad  Co.,  130  Fed.  870,  St.  Rep.  879. 

65  C.  C.  A.  354;   Kelly  r.  Malott,  Contra,    Davis    v.    Railway    Co., 

135  Fed.  74,  67  C.  C.  A.  548;  Blank    Ky.  L.  R.  92  S.  W.  Rep. 

V.  Railroad  Co.,  182  111.  332,  55  N.  339;    Shannon's  Adm'r  v.  Railway 

E,  Rep.  332,  affirming  80  111.  App.  Co.,  52   S.  B.  Rep.   376. 

475;     Railway   Co.   v.   Keefer,    140  37.  Long    v.     Railroad    Co.,    130 

Ind.   21,   44   N,  E.   Rep.   796,   38  L.  Fed.    870,    65    C.   C.   A.    354.      This 

R.    A.   93,    58    Am.   St.   Rep.    348;  case  follows  and  approves  the  dis- 

Railway  Co.  v.  Mahony,   148   Ind.  senting  opinion  of  Judge  Earl  in 

196,  46  N.  E.  Rep.   917;   Chicago,  Blair   v.  Erie  Railway  Co.,   66   N. 

etc.  R.  Co.  ;•.  Wallace,  66  Fed.  506,  Y.  313,  23  Am.  Rep.  55. 

14   C.   C.    A.    257,    24   U.    S.    App.  38.  Brewer  v.  Railroad  Co.,   124 

589,  30  L.  R.  A.  161 ;  Bates  v.  Rail-  N.  Y.  59,  26  N.  E.  Rep.  324. 
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such  as  porters  on  sleeping  cars,^'^  news  agents,'^^  fruit  boys,^i 
and  lumbermen  on  log  trains.^- 

Sec.  1019.  (§  565.)  Same  subject — Payment  of  fare  not 
necessary  to  constitute  one  a  passenger. — It  is  universally 
agreed  that  the  payment  of  the  fare,  or  price  of  the  carriage, 
is  not  necessary  to  give  rise  to  the  liability.  The  carrier  may 
demand  its  prepayment,  if  he  chooses  to  do  so,  but  if  he  per- 
mits the  passenger  to  take  his  seat  or  to  enter  his  vehicle  as  a 
passenger,  without  such  requirement,  the  obligation  to  pay 
will  stand  for  the  actual  payment,  for  the  purpose  of  giving 
effect  to  the  contract  with  all  its  obligations  and  duties.  Tak- 
ing his  place  in  the  carrier's  conveyance,  with  the  intention  of 
being  carried,  creates  an  implied  agreement  upon  the  part  of 
the  passenger  to  pay  when  called  upon,  and  puts  him  under  a 
liability  to  the  carrier,  from  which  at  once  spring  the  recipro- 
cal duty  and  responsibility  of  the  carrier.^^     And  in  any  action 


39.  Railway  Co.  v.  Hamler,  215 
111.  525,  106  Am.  St.  Rep.  187,  74 
N.  E.  Rep.  705.  (Railroad  not 
liable;).  Russell  v.  Railway  Co., 
157  Ind.  305,  55  L.  R.  A.  253,  6ll 
N.  E.  Rep.  678,  87  Am.  St.  Rep. 
214  (contract  allowed  to  be 
pleaded  in  bar) ;  Jones  v.  Rail- 
way Co.,  125  Mo.  666,  28  S.  W. 
Rep.  8S3,  26  L.  R.  A.  718,  46  Am. 
St.  Rep.  514  (railroad  company- 
held   liable). 

40.  Railway  Co.  r.  Fenwick, 
(Tex.  Civ.  App.)  78  S.  W.  Rep. 
548  (railroad  company  held  li- 
able) ;  Starr  v.  Railway  Co.,  67 
Minn.  18,  69  N.  W.  Rep.  632  (rail- 
road company  held  liable). 

41.  Griswold  v.  Railroad  Co.,  53 
Conn.  371  (railroad  company  held 
not   liable). 

42.  Railroad  Co.  v.  Stewart,  2 
Tex.  Ct.  Rep.  498,  62  S.  W.  Rep. 
1085  (railroad  held  liable) ;  San- 
derson V.  Panther  Lumber  Co.,  50 


W.  Va.  42,  40  S.  E.  Rep.  368,  55 
L.  R.  A.  908  (railroad  company 
held  not  liable). 

43.  Ohio,  etc.  R.  R.  v.  Muhling, 
30  111.  9;  Russ  V.  The  War  Eagle, 
14  Iowa,  363;  Hurt  v.  The  Rail- 
road, 40  Miss.  391*;  Buffett  v.  The 
Railroad,  40  N.  Y.  168;  Austin  v. 
The  Railway  Co.,  L.  R.  2  Q.  B. 
442;  Doran  v.  The  Ferry  Co.,  3 
Lans.  105;  Railway  Co.  v.  Lee, 
92  Fed.  318,  34  C.  C.  A.  365;  s.  c. 
76  Fed.  212,  22  C.  C.  A.  132,  40 
U.  S.  App.  298;  Railroad  Co.  v. 
Means,  136  Fed.  83,  68  C.  C.  A.  65; 
The  Wasco,  53  Fed.  546;  Gardner 
r.  The  Railroad,  97  Ga.  482,  25 
S.  E.  Rep.  334,  54  Am.  St.  Rep. 
435;  Railroad  Co.  r.  Huggins,  89 
Ga.  494,  15  S.  E.  Rep.  848,  citing 
Hutch,  on  Carr.;  Railroad  Co.  v. 
Scott,  111  111.  App.  234;  Railroad 
Co.  V.  Scott's  Adm'r,  22  Ky.  L.  R. 
30,  56  S.  W.  Rep.  674,  50  L.  R.  A. 
381,  citing  Hutch,  on  Carr.;  Rail- 
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wliicli  it  may  be  necessary  for  the  passenger  to  bring  to  recover 
for  the  injury  which  he  has  sustained  by  the  negligence  of  his 
carrier,  it  will  be  sufficient  to  allege  that  he  was  ready  to  pay 
such  a  sum  of  money  for  his  carriage  as  the  carrier  was  legally 
entitled  to  charge.^  ^ 

Sec.  1020.  (§  565a.)  Same  subject — Child  or  other  person 
carried  free  is  passenger. — So  a  person  accepted  for  carriage 
without  payment  or  the  expectation  of  payment  of  fare  is  en- 
titled to  be  considered  a  passenger.^-^  This  rule  has  frequent- 
ly been  applied  in  the  case  of  children.'*^  Thus,  a  child  riding 
upon  a  street-car  by  the  invitation  of  the  driver,  without  pay- 
ing or  intending  to  pay  fare;-*^  a  child  of  tender  age,  carried  in 
the  arms  of  its  mother,  who  was  a  paying  passenger  ;^s  or  a 
child  of  an  age  entitled  to  ride  free  and  traveling  with  its 
parents,  who  were  riding  on  a  free  pass,  is  a  passenger  and  en- 
titled to  protection  as  sucli."**^    But  a  child  or  other  person  who 


road  Co.  v.  Barkley,  13  Ky.  L.  R. 
331:  Randall  v.  Railroad  Co.,  45 
La.  Ann.  778,  13  So.  Rep.  166; 
Rawlings  v.  Railroad  Co.,  97  Mo. 
ApD.  511,  71  S.  W.  Rep.  534,  citing 
Hutch,  on  Carr. ;  Berry  v.  Railway 
Co..  124  Mo.  223,  25  S.  W.  Rep. 
229;  Dorsey  v.  Railway  Co.,  83 
Mo.  App.  528;  Choate  v.  Railway 
Co.,  67  Mo.  App.  105,  citing  Hutch. 
on  Carr.;  Simmons  v.  Railroad 
Co.,  41  Ore.  151,  69  Pac.  Rep.  440, 
1022. 

44.  Tarbell  v.  Railroad  Co.,  34 
Cal.  61G;  Frink  v.  Schroyer,  18  HI. 
416;  Railroad  Co.  v.  Scott,  111  111. 
App.  234;  Morris  v.  Railway  Co., 
73   Hun,   560,   26   N.   Y.    Supp.    342. 

Thus  a  person  is  entitled  to 
protection  as  a  passenger  when  he 
has  boarded  the  train  provided 
with  a  proper  ticket,  but  is  in- 
jured before  he  has  had  an  op- 
portunity to  surrender  his  ticket 
or  pay  fare.  McKimble  v.  Rail- 
road Co.,  139  Mass.  542. 


45.  Commonwealth  v.  Railroad 
Co.,  108  Mass.  7;  Railroad  Co.  v. 
Flinn,  24  Kan.  627;  Railroad  Co. 
V.   Axley,  47   111.   App.   307. 

46.  If  the  carrier  follows  a  gen- 
eral custom  of  permitting  chil- 
dren to  ride  on  its  cars  free  of 
charge  when  accompanied  by  some 
older  person  who  pays  fare,  a 
child  who  enters  the  car  under 
such  circumstances  is  a  passenger 
with  all  the  rights  as  such. 
Rawlings  v.  Railroad  Co.,  97  Mo. 
App.   511,   71  S.  W.  Rep.   534. 

47.  Wilton  V.  Railroad  Co.,  107 
Mass.  108;  Wilton  v.  Railroad  Co., 
125  Mass.  130;  Metropolitan  St. 
R'y  Co.  V.  Moore,  83  Ga.  453. 

So  when  carried  on  board  a  ves- 
sel. Cook  V.  Navigation  Co.,  73 
Tex.    353. 

48.  Austin  v.  Railway  Co.,  L.  R. 
2  Q.  B.  442. 

49.  Littlejohn  v.  Railroad  Co., 
148   Mass.  478. 
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gets  upon  a  car  or  train  without  intending  to  pay  fare,  and 
without  the  knowledge  of  the  carrier,  or  his  express  or  implied 
consent  or  invitation  to  ride  as  a  passenger,  is  not  a  passenger, 
but  at  most  a  stranger,  if  not  a  trespasser,  and  is  entitled  to 
but  ordinary  care.^*'  Nor  can  an  infant  maintain  an  action 
against  the  carrier  for  injuries  received  before  birth.^i 

11.    Gratuitous  xxt^senger. 

Sec.  1021.  (§  566.)  Care  and  diligence  due  to  a  gratuitous 
passenger. — It  is  enough  that  the  person  is  being  lawfully  car- 
ried as  a  passenger  to  entitle  him  to  all  the  care  which  the  law 
requires  of  the  passenger  carrier;  and  the  same  vigilance  and 
circumspection  must  be  exercised  to  guard  him  against  injury 
when  he  is  carried  gratuitously,  as  upon  what  is  known  as  a 
free  pass,  or  by  the  carrier's  invitation,  as  when  he  pays  tke 
usual  fare.  The  leading  case  upon  this  point  is  that  of  The 
Philadelphia  &  Reading  Railroad  Company  v.  Derby,^^  jn 
which  it  appeared  that  the  president  of  one  railroad  company 
had  invited  that  of  another  to  take  a  ride  upon  the  road  of 
the  former.  This  invitation  was  accepted,  and,  during  the 
ride,  the  invited  president  was  injured  by  a  collision  upon  the 
road,  caused  by  the  negligence  of  its  agents,  for  which  he  sued 
the  road.  It  was  urged,  on  behalf  of  the  defendant  road,  that 
no  damages  could  be  recovered  for  an  unintentional  injury  by 
one  who  was,  at  the  time,  merely  partaking  of  the  hospitality 
of  the  defendant,  and  with  whom  there  was  no  contract, 
either  express  or  implied.  But  this  defense  was  not  sustained 
by  the  court,  and  it  was  held  that  the  plaintiff,  having  been 
lawfully  on  the  road  at  the  time  of  the  collision,  none  of  the 
antecedent  circumstances  or  accidents  of  his  situation  could 
affect  his  right  to  recover ;  and  it  was  said  that,  independently 

50.  Railroad  Co.  v.  Flinn,  24  App.  441;  Daubert  v.  Western 
Kan.  627.  Meat    Co.,    139    Cal.    480,    73    Pac. 

51.  Allaire  v.  St.   Luke's  Hospi-  Rep.  244,  96  Am.  St.  Rep.  154. 
tal,  184  111.  359,  56  N.  E.  Rep.  638,  52.  14   How.   468. 

48  L.  R.   A.   225,  afflrming  76  111. 
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of  the  question  of  contract,  the  defendant  was  under  an  obli- 
gation of  duty  to  carry  the  plaintiff  safely.  This  duty,  it  was 
said,  does  not  result  alone  from  the  consideration  paid  for  the 
service.  It  is  imposed  by  the  law,  even  where  the  service  is 
gratuitous.  The  confidence  induced  by  undertaking  any  serv- 
ice for  another  is  a  sufficient  legal  consideration  to  create  a 
duty  in  the  performance  of  it.^^ 

Sec.  1022.  (§  567.)  Same  subject— The  rule  stated.— This, 
it  will  be  observed,  is  different  from  the  well-settled  rule  in 
regard  to  the  gratuitous  carriage  of  goods,  which,  as  has  been 
seen,  does  not  impose  upon  the  common  carrier  the  same  de- 
gree of  responsibility  as  when  the  carriage  is  for  compensation, 
and  this  illustrates  the  different  light  in  which  the  two  kinds 
of  business  are  viewed  by  the  law.  The  carrier  of  goods  be- 
comes an  insurer  of  their  safety  only  when  he  is  paid  to  be- 
come SO;  but  the  carrier  of  the  passenger  is  bound  to  the  ut- 
most care  and  caution,  whether  paid  by  the  passenger  or  not ; 
and  this  distinction  is  based  upon  wholly  different  reasons  of 
public  policy,  being,  in  the  one  case,  the  value  which  it  puts 
upon  human  life  and  personal  safety,  and  in  the  other,  the 
necessity  of  preventing  frauds  and  combinations,  to  the  '^  un- 
doing of  all  persons ' '  who  may  have  dealings  of  that  kind  with 
the  carrier.  This  distinction  between  the  gratuitous  bailment 
of  goods  to  the  carrier,  and  the  gratuitous  carriage  of  the  pas- 
senger, is,  upon  this  ground,  well  established,  and,  in  the  latter 
case,  the  carrier's  liability  is  the  same  as  when  he  is  paid  for 
the  carriage.^^ 

53.  Coggs  V.  Bernard,  1  Smith's  Chattanooga  Rapid  Transit  Co.  v. 
Ld.  Cases,  28.1.  Venable,  105  Tenn.  460,  58   S.  W. 

54.  Thompson  v.  Railroad  Co.,  Rep.  861,  51  L.  R.  A.  886;  Sim- 
47  La.  Ann.  1107,  17  So.  Rep.  503;  mons  v.  Railroad  Co.,  41  Ore.  151, 
Rogers  v.  Steamboat  Co.,  86  Me.  69  Pac.  Rep.  440,  1042;  Gillenwaier 
261,  29  Atl.  Rep.  1069,  25  L.  R.  v.  The  Railroad,  5  Ind.  .339;  Wash- 
A.  491;  McNeill  v.  Railroad  Co.,  burn  r.  The  Railroad,  3  Head,  63S; 
135  N.  Car.  682,  47  S.  E.  Rep.  765,  Littlejohn  i:  Railroad  Co.,  148 
citing  Hutch,  on  Carr.;  Williams  Mass.  47S;  Wilson  r.  Railroad  Co., 
r.  Railroad  Co.,  18  Utah,  210,  54  107  Mass.  108;  125  Mass.  130; 
Pac.  Rep.  991,  72  Am.  St.  Rep.  777;  Commonwealth  r.  Railroad  Co.,  108 
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12.     Fare  and  its  payment. 

Sec.  1023.  (§  567a.)  Amount  of  fare — State  regulation — 
Discriminations. — The  amount  of  fare  that  may  be  charged  by 
public  carriers  is,  in  modern  times  and  particularly  in  the  case 
of  such  important  carriers  as  railroad,  street  railway,  sleep- 
ing-car and  ferry  companies,  usually  regulated  by  statute. 
Such  regulation,  as  has  been  seen,i  where  it  is  reasonable  in 
its  limits  and  does  not  amount  to  confiscation  or  the  taking 
of  private  property  for  public  use  without  compensation,  is 
held  to  be  within  the  power  of  the  state  legislatures.^ 

Where  no  such  statute  is  foimd,  however,  the  carrier  is  en- 
titled to  demand  and  receive,  and  the  passenger  is  entitled  to 
be  carried  upon  tendering,  a  reasonable  compensation,^  and 
what  is  reasonable  is,  here  as  in  other  cases,  ordinarily  a  ques- 
tion of  fact  to  be  determined  in  view  of  all  the  circumstances 
of  each  particular  case."*  If  the  rate  has  been  fixed  by  usage, 
the  passenger,  in  the  absence  of  special  circumstances,  would 
be  entitled  to  carriage  upon  tendering  the  usual  rate.^ 

So  here,  as  in  the  case  of  the  carriage  of  goods,^  the  pas- 
senger is  entitled  to  be  carried  without  unusual,  unjust  and 

Mass.    7;    Prince   i\    Railway   Co.,  railroads  to  issue  free  transporta- 

64    Tex.    144;    Austin    v.   Railway  tion  to  shippers  of  live  stock  and 

Co.,  L.  R.  2  Q.  B.  443.  naming  no  consideration,  such  as 

1.  Ante,  §  574  et  seg.  that   the   shipper  should   care   for 

2.  Wellman  r.  Railway  Co.,  83  the  stock,  is  unconstitutional. 
Mich.  592;  Munn  v.  Illinois,  94  U.  Railway  Co.  v.  Campbell,  61  Kan. 
S.  113;  Railroad  Co.  v.  Iowa,  94  439,  59  Pac.  Rep.  1051,  48  L.  R.  A. 
U.  S.  155;  Peik  r.  Railway  Co.,  251,  reversing  (Kan.  App.)  56 
94    U.     S.    164;    Railroad    Co.    v.  Pac.   Rep.   509. 

Ackley,   94  U.   S.   179;    Ruggles  v.  3.  Spofford  v.  Railroad  Co.,  128 

Illinois,    108   U.    S.    526;    Stone   v.  Mass.    326;    McDuffee   v.   Railroad 

Trust  Co.,  116  U.  S.  307;   Dow  v.  Co.,  52  N.  H.  430;  Johnson  v.  Rail- 

Beidelman,    125   U.   S.   680;    Bank-  road  Co.,  16  Fla.  623. 

ing  Co.  V.   Smith,   128  U.   S.    174;  4.  Ante.    §521. 

Railway  Co.  r.  Minnesota,  134  U.  5.  Spofford      v.      Railroad     Co., 

S.    418;    Railway    Co.    v.    Gill,    54  supra:  Ante,   §521. 

Ark.  101,  15  S.  W.  Rep.  18.  6.  McDuffee     v.     Railroad     Co., 

A,  legislative  act  requiring  the  supra;    Ante,  §521. 
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unreasonable  discrimination."  This  does  not  mean  that  all 
passengers  shall  be  carried  for  the  same  rate,  but  that  no  pas- 
senger, under  usual  conditions,  shall  be  required  to  pay  more 
than  the  statutory  rate  if  any  is  fixed,  or  more  than  the  usual 
rate  where  the  rate  has  been  so  established,  or  more  than  a 
reasonable  rate  where  neither  a  statute  nor  a  usage  has  pre- 
scribed the  amount.** 

Sec.  1024.  (J5  567b.)  Payment  of  fare— How  made— Mak- 
ing change. — As  will  be  seen  in  the  following  sections,  it  is 
competent  for  the  carrier  to  require  those  desiring  to  become 
passengers  to  purchase  tickets  before  entering  the  vehicle,  and 
either  to  refuse  to  carry  them  at  all  without  tickets,  or  to  do 
so  only  upon  the  payment  of  a  greater  fare.  He  may  also  re- 
quire prepayment  of  the  fare.  In  the  absence  of  such  require- 
ments, however,  it  is  sufficient  if  the  passenger  is  ready  to  pay 
when  demanded  of  him  during  the  journey,  and  where  he  in 
good  faith  enters  the  vehicle,  being  ready  and  willing  to  pay 
when  the  fare  is  so  demanded,  he  is  properly  to  be  regarded  as 
a  passenger.^  Such  a  passenger  is  entitled  to  a  reasonable  time 
and  opportunity  to  pay,  as  to  go  from  one  car  to  another  of  a 
railroad  train  to  obtain  the  money. ^^  He  is  not  bound  to  have 
and  tender  the  exact  change,  but  may  tender  his  fare  in  lawful 

7.  Johnson  v.  Railroad  Co.,  If  a  passenger  tenders  the 
supra;  Spofford  v.  Railroad  Co.,  statutory  legal  fare,  and  is  ejected, 
supra;  Atwater  v.  Railroad  Co.,  he  is  entitled  to  damages.  And 
48  N.  J.  L.  55;  Phillips  v.  Rail-  vv'here  the  ejection  takes  place  in 
way  Co.,  114  Ga.  284,  40  S.  E.  Rep.  the  presence  of  30  to  35  passengers, 
268.  and    he    is    compelled   to    walk    5 

A   railroad   company   cannot   of  miles,   $650   damages   are   not  ex- 

itself  make  or  authorize  such  use  cessive.     Chamberlain  v.   Railway 

to  be  made  of  its  right  of  way  as  Co.,  122  Mich.  477,  81  N.  W.  Rep. 

would  enable  it  to  collect  from  the  339. 

traveling  public  a  greater  rate  of  9.  "White  r.  Railway  Co.,  26  W. 
fare  than  by  law  it  would  be  per-  Va.  800;  Bartlett  v.  Steamboat  Co., 
mitted  to  collect.  Southern  Pac.  57  N.  Y.  Super.  345,  Ford  v.  Rail- 
Co.  V.  Patterson,  7  Tex.  Civ.  App.  road  Co.,  110  La.  414,  34  So.  Rep. 
451,   27   S.  W.  Rep.    104.  5S5. 

8.  Ante,  §521;  Spofford  v.  Rail-  10.  Clark  v.  Railroad  Co.,  91 
way  Co.,  supra.  X.  C.  506. 
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money  in  a  reasonable  sum,  and  the  carrier  must  accept  such 
tender  and  furnish  change  to  a  reasonable  amount.^ ^ 

Sec.  1025.  (§  567c.)  Same  subject — Who  liable  for  fare — 
Adult  and  child. — A  person  who  takes  with  him  on  his  own 
account  another  person  as  a  traveling  companion  is,  of  course, 
liable  for  that  other's  fare.^^  Thus  a  person  traveling  with  a 
child  in  his  custody  is  liable  for  the  payment  of  the  child's 
fare,  and  he  may  be  ejected  with  the  child  when  he  refuses  to 
pay  the  latter 's  fare.^^ 

So,  conversely,  where  a  parent  traveling  with  his  or  her  child 
has  paid  the  proper  fare  for  the  child,  but  the  conductor 
wrongfully  refuses  to  recognize  the  child's  right  to  ride, 
though  offering  to  carry  the  parent,  and  ejects  the  child,  the 
parent  may  get  off  also  and  recover  for  the  wrongful  ejection 
of  both.i4 

Sec.  1026.  •  (§  567d.)  Same  subject — Paying  fare  or  buying 
ticket  with  counterfeit  money. — As  payment    in    counterfeit 


11.  Barrett  v.  Railway  Co.,  81 
Cal.  296,  distinguishing  Fulton  v. 
Railroad  Co.,  17  U.  C.  (Q.  B.)  428. 
In  the  Barrett  case  a  tender  of  a 
five-dollar  gold  piece,  the  smallest 
sum  he  had,  for  a  five  cent  fare  on 
a  street  railroad,  was  held  reason- 
able. In  the  Fulton  case,  tender 
of  $20  for  a  fare  of  $1.35  was  held 
unreasonable. 

A  genuine  coin  which,  though 
worn  smooth  by  use,  is  not  appre- 
ciably diminished  in  weight  or  un- 
distinguishable  in  denomination, 
is  a  valid  tender.  Morgan  v.  Rail- 
road  Co.,   52  N.   J.  L.   60,   558. 

But  a  conductor  is  not  bound  to 
accept  a  dollar  bill  from  which  a 
portion  has  been  torn  which  might 
aid  in  determining  whether  it  is 
genuine.  Railway  Co.  v.  Ander- 
son, 61  N.  J.  Law  248,  39  Atl.  Rep. 
905,   68  Am.   St.  Rep.  703. 

Nor  is  he  obliged  to  accept  the 


fpassenger's  jewelry  as  a  pledge  to 
^secure  the  fare.  Railway  Co.  v. 
'smith,  (Tex.  Civ.  App.)  84  S.  W. 
Rep.  852. 

12.  This  rule  applies  where  both 
are  adults,  as,  for  instance,  brother 
and  sister,  and  one  has  assumed 
the  care  and  responsibility  of  the 
other  in  such  a  way  as  to  become 
liable  for  the  fare.  Railway  Co.  v. 
Faulkner  (Tex.  Civ.  App.)  56  S. 
W.  Rep.  253,  63   S.  W.  Rep.  655. 

13.  Philadelphia,  etc.  R.  Co.  v. 
Hoeflich,  63  Md.  300;  Pittsburgh, 
etc.  R.  Co.  V.  Dewin,  86  111.  296; 
Warfield  r.  Railroad  Co.,  104  Tenn. 
74,  55  S.  W.  Rep.  304,  78  Am.  St. 
Rep.  911,  citing  Hutch,  on  Carr. 

14.  Gibson  v.  Railroad  Co.,  30 
Fed.  Rep.  904;  Braun  v.  Railway 
Co.,  79  Minn.  404,  82  N.  W.  Rep. 
675,  984,  49  L.  R.  A.  319,  79  Am. 
St.   Rep.   497. 
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money,  tliougli  believed  by  both  parties  to  be  genuine,  is  not 
a  good  paj'ment,  the  passenger  who  has  paid  his  fare  or  bought 
a  ticket  with  counterfeit  money,  though  innocently,  must  pay 
in  genuine  money  when  the  fact  is  discovered,  and  if  discov- 
ered before  the  journey  is  completed,  he  may  be  ejected  if  he 
refuses  to  make  it  good.^^ 

Sec.  1027.  Same  subject — Effect  of  statutory  requirement 
that  conductor  wear  badge  to  show  his  authority  to  collect 
fares. — Although  a  statute  may  require  a  conductor  to  show 
his  authority  to  collect  fares  and  tickets  by  wearing  a  badge, 
indicating  his  office,  in  a  conspicuous  place,  wherever  a  pas- 
senger recognizes  a  conductor  as  such  without  a  badge,  the  car- 
rier will  not  be  liable  where  the  conductor  ejects  the  passenger 
on  his  refusal  to -pay  fare  for  other  reasons.^^ 

13.    Tickets. 

Sec.  1028.  (§  568.)  The  contract  to  carry— Tickets.— A 
great  proportion  of  passenger  travel  is  done  without  an  ex- 
press contract  between  the  carrier  and  his  passenger;  and  the 
number  of  those  who  travel  as  passengers  upon  street  railways, 
omnibuses,  hackney-coaches,  ferry-boats  and  the  like,  which 
are  used  by  great  numbers  of  persons  daily,  as  a  convenient 
means  of  having  themselves  transported  for  short  distances, 
and  for  the  carriage  upon  which  an  express  contract  is  rarely 
made,  is  much  greater  than  of  those  who  travel  on  long  jour- 
neys, and  whose  carriage  is  generally  undertaken  by  express 
contract.  Passengers,  however,  who  are  carried  under  the  con- 
tract which,  as  has  been  seen,  is  always  implied  in  behalf  of 
those  who  are  being  lawfully  carried  in  public  conveyances, 
have  thrown  around  them  the  best  protection  which  the  law 
can  afford,  in  the  high  degree  of  responsibility  for  care  and 
diligence  which  it  imposes  upon  the  carrier.  The  right  to  this 
protection  is  generally,  although  not  necessarily,  evidenced  by 

15.  Memphis,     etc.     R.     Co.     v.         16.  Cox  v.  Railway  Co.,  109  Cal 
Cliastine,  54  Miss.  50:!.  lOo,   n    Pac.  Rep.  794. 
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a  ticket  which  may  be  either  in  the  form  of  a  mere  check, 
showing  the  points  between  which  the  passenger  is  entitled  to 
be  carried,  or  in  the  form  of  a  receipt  and  an  express  contract 
containing  an  acknowledgment  of  the  receipt  of  the  passen- 
ger's fare,  and  the  obligation  to  carry  him  for  the  purposes  and 
upon  the  terms  specified.  If  the  ticket  is  a  mere  cheek,  the 
passenger  is  not  obliged  to  read  conditions  on  its  back,  nor  is 
he  bound  by  them  without  his  express  assent.  But,  if  the 
ticket  purports  to  be  a  contract  ticket,  of  a  kind  and  size  that 
no  one  who  could  read  could  glance  at  it  without  seeing  that 
it  undertakes  expressly  to  govern  the  conduct  of  the  parties 
until  the  passenger  arrives  at  his  destination,  the  passenger 
will  be  expected  to  read  it,  and  if  he  fails  to  do  so,  he  will 
nevertheless  be  bound  by  its  lawful  stipulations.  The  fact 
that  it  is  not  signed  by  the  passenger  will  be  immaterial,^'^  al- 
though any  restrictions  or  limitations  upon  the  passenger's 
rights  must  be  supported  by  some  consideration  in  the  shape 
of  a  reduced  fare,  or  otherwise.^^  But  the  mere  fact,  it  is 
said,  that  the  passenger  pays  a  reduced  fare  for  his  ticket  will 
be  sufficient  to  put  him  on  notice  that  the  ticket  may  contain 
restrictions  upon  the  carrier's  liability,  and,  by  accepting  such 
a  ticket,  he  will  be  bound  by  its  lawful  limitations. 

Sec.  1029.  (§  569.)  Such  tickets  in  universal  use. — Such 
tickets  are  of  universal  use  in  railroad  travel ;  and  the  fact 
that  railway  carriers  of  passengers,  from  the  numbers  they 
carry,  the  great  rapidity  and  regularity  with  which  their 
trains  must  be  run,  the  constant  changes  which  are  taking 

17.  Fonseca    v.    Steamship    Co.,  S.  Car.   517,  44   S.   E.  Rep.  83,  95 

153  Mass.  553,  27  N.  E.  Rep.  665;  Am.  St.  Rep.  809. 
Aiken  r.  Railway  Co.,  118  Ga.  118,         See  also  post,  §  1052. 
44  S.  E.  Rep.  828,  98  Am.  St.  Rep.         18.  Walker  v.  Price,  62  Kan.  327, 

107;    Steers    v.    Steamship   Co.,    57  62  Pac.  Rep.  1001,  84  Am.  St.  Rep. 

N.  Y.  1;  Wilton  v.  S.  Nav.  Co.,  10  392;    Railroad   Co.    v.    Turner,   100 

C.    B.    (N.    S.)     453;     Lindsey    v.  Tenn.  214,   47   S.  W.  Rep.   223,  43 

Steamship  Co.,  88  N.  Y.  Supp.  371;  L.    R.    A.    140;    Norman    v.    Rail- 

Boyd  V.   Spencer,   103   Ga.   828,   30  way  Co.,  65   S.  Car.  517,  44  S.  B. 

S.   E.   Rep.    841,    68    Am.    St.    Rep.  Rep.  83,  95  Am.  St.  Rep.  809. 
146;    Norman   v.   Railway   Co.,   65 
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place  in  their  passengers  at  every  station,  and  the  dispatch 
with  which  all  the  details  of  the  business  of  such  trains  must 
be  attended  to  whilst  in  motion,  cannot  be  afforded  the  oppor- 
tunity to  collect  his  fare  from  each  passenger  w^hile  upon  their 
trains,  has  made  it  necessary  to  allow  to  such  companies,  in 
the  matter  of  making  and  enforcing  regulations  as  to  the  pur- 
chase and  exhibition  of  such  tickets,  when  required,  a  power 
but  little  less  than  absolute.  For  a  refusal  to  comply  with  all 
reasonable  by-laws  and  regulations  upon  this  subject,  such 
carriers  have  the  undoubted  right  to  eject  the  passenger  from 
their  cars ;  and  this  right  will  depend  only  upon  the  question 
whether  such  regulations  are  reasonable,  with  reference  to  all 
the  circumstances  and  requirements  of  the  business  for  the 
interest  of  the  carrier,  and  to  the  convenience  and  accommoda- 
tion of  the  public. 

Sec,  1030.  (§  569a.)  Duty  to  sell  tickets  to  those  applying 
for  them. — Where  the  purchase  of  tickets  is  required,  as  it  may 
be,  or  where  they  are  put  on  sale  and  any  advantage  arises 
from  their  possession,  it  is  undoubtedly  the  duty  of  the  com- 
pany to  furnish  them  without  discrimination  to  all  persons 
applying  for  them  who  are  ready  and  willing  to  pay  for  them 
and  who  are  entitled  to  be  accepted  as  passengers. 

Thus  it  was  held  that  while  a  railroad  company  is  under  no 
legal  obligation  to  sell  commutation  tickets,  yet  having  estab- 
lished commutation  rates  and  offered  such  tickets  to  the  pub- 
lic, it  could  not  without  just  reason  discriminate  against  a 
particular  individual  by  refusing  to  sell  them  to  him.  Per- 
formance of  the  duty  to  sell  was  enforced  by  mandamus.^^ 

19.  Atwater  v.  Railroad  Co.,  48  A  discrimination  in  rates  In 
N.  J.  L.  55.  But  see  Spafford  v.  favor  of  a  special  class  of  pas- 
Railroad  Co.,  128  Mass.  326.  sengers,   e.   g.,   commercial  travel- 

A  railroad  company  which  sells  ers,  on  the  ground  that  they  are 

mileage   tickets    must    sell     them  supposed   to   create   freight   traffic 

impartially  to  all  the  public  who  for     the     road,    is    not   justifiable 

apply  for  them.     Larriscn  v.  Rail-  (Larrison    v.   Railway    Co.,    1    In- 

way   Co.,   1    Interstate   Com.   Rep.  terstate   Ccm.   Rep.   147);    nor  on 

147;  In  re  Passenger  Tariffs,  2  id.  the   s;round  that  thereby  the  car- 

649.  ""  riers  present  or  future  business 
75 
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Sec.  1031.  Effect  of  exchange  of  tickets  on  stipulations 
therein. — At  any  time  before  entering  upon  the  journey,  a  pas- 
senger may  exchange  one  ticket  witli  its  limitations  for  an- 
other containing  different  stipulations,  and  the  old  stipula- 
tions with  the  cancellation  of  the  old  ticket  furnish  the  con- 
sideration for  the  substitution  of  the  new  ticket.^o 

Sec.  1032.  (§  570.)  Carrier  may  require  passengers  to  pur- 
chase tickets  and  exhibit  them  before  entering  trains. — It  is 
undoubtedly  competent  for  a  railroad  company,  as  a  means  of 
protection  against  imposition  and  to  facilitate  the  transaction 
of  its  business,  to  require  passengers  to  procure  tickets  before 
entering  the  car,2i  and  where  this  requirement  is  duly  made 
known  and  reasonable  opportunities  are  afforded  for  comply- 
ing with  it,-2  it  may  be  enforced  either  by  expulsion  from  the 
train  regardless  of  a  tender  of  the  fare  in  money,^^  or,  as  will 


will  be  thereby  stimulated;  or 
the  settlement  of  the  country  pro- 
moted; or  that  those  in  whose 
favor  the  discrimination  is  made 
are  persons  of  small  means  in- 
tending to  settle  in  the  northwest 
(Smith  V.  Railroad  Co.,  1  Inter- 
state Com.  Rep.  208) ;  but  there  is 
nothing  illegal  in  making  a  rate 
for  emigrants  as  a  class,  and  re- 
fusing to  give  the  same  rate  to 
others  to  whom  different  accom- 
modations are  furnished.  Savery 
V.  Railroad  Co.,  2  Interstate  Com. 
Rep.  338. 

20.  O'Regan  v.  Steamship  Co.. 
160  Mass.  356,  35  N.  E.  Rep,  1070, 
39   Am.  St.  Rep.  484. 

21.  Cleveland,  etc.  R.  Co.  r. 
Bartram,  11  Ohio  St.  457;  Rail- 
road Co.  V.  Louthan,  80  111.  App. 
579;  Mills  V.  Railway  Co.,  94  Tex. 
242,  59  S.  W.  Rep.  874,  55  L.  R. 
A.  497,  reversing  (Tex.  Civ.  App.) 
57   S.  W.   Rep.   291. 


22.  See  following  section. 

23.  Reese  v.  Railroad  Co.,  131 
Penn.  St.  422.  See  also.  Lane  v. 
Railroad  Co.,  5  Lea,  124;  Illinois 
Cent.  R.  Co.  v.  Nelson,  59  111.  110; 
Jones  V.  Railway  Co.,  17  Mo.  App. 
158;  Indianapolis,  etc.  R.  Co.  v. 
Kennedy,  77  Ind.  507;  Falkner  v. 
Railway  Co.,  55  Ind.  369;  Toledo, 
etc.  R'y  Co.  v.  Wright,  68  Ind.  586; 
Lake  Shore  R'y  Co.  v.  Greenwood, 
79  Penn.  St.  373;  Poole  ;;.  Railroad 
Co.,  16  Ore.  261;  Reese  v.  Penn. 
Co.,  131  Penn.  St.  422;  Swan  v. 
Railroad  Co.,  132  Mass.  116;  HofE- 
bauer  v.  Railroad  Co.,  52  Iowa, 
342;  McCook  v.  Northup,  65  Ark. 
225,  45  S.  W.  Rep.  547;  Railroad 
Co.  V.  Kilpatrick,  67  Ark.  47,  54  S. 
W.  Rep.  971,  citing  Hutch,  on  Carr. 

In  the  first  edition  of  this  work 
the  learned  author  expressed  the 
following  opinion  in  the  text  of 
this  section:  "If,  however,  in  dis- 
regard or  ignorance  of  such  regu- 
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be  seen  in  the  following  section,  by  requiring  the  payment  of  a 
larger  fare  upon  the  train  than  that  for  which  the  ticket  might 
have  been  procured.-^ 

So  it  is  held  to  be  a  reasonable  regulation  to  require  passen- 
gers to  exhibit  their  tickets  to  a  gate-keeper  and  have  them 
punched  before  entering  the  train,  and  the  coupany  may  en- 
force such  a  regulation  or  prevent  its  violation  by  the  use  of 
such  reasonable  force  as  is  necessary  to  that  end,-^  although 


lation  (that  passengers  shall  pro- 
cure tickets  as  a  condition  of  the 
right  to  enter  the  cars),  one  who 
desired  to  be  carried,  without  any 
fraudulent  intent  to  impose  upon 
the  carrier,  should  obtain  entrance 
into  a  car,  he  could  not  be  treated 
as  a  trespasser,  and  would  be  en- 
titled to  the  rights  of  a  passenger; 
and,  not  being  there  with  any  dis- 
honest or  unlawful  purpose,  if 
ready  and  willing  to  pay  the  price 
of  his  carriage  when  demanded, 
he  could  not  be  ejected  for  his 
previous  noncompliance  with  the 
regulation,  but  might  demand  his 
carriage  to  his  intended  destina- 
tion upon  an  offer  to  pay  accord- 
ing to  the  carrier's  rates.  How- 
ever reasonable  such  a  condition 
might  be  as  a  regulation  for  the 
convenience  of  the  carrier,  a  fail- 
ure to  comply  with  it  before  the 
inception  of  the  journey  could  not 
be  considered  as  a  reasonable 
ground  for  ejecting  the  passenger 
after  it  had  commenced." 

This  language  is  approved  in 
Railroad  Co.  v.  Garrett,  8  Lea,  438. 

The  statement  of  the  present 
text  seems,  however,  to  be  sus- 
tained by  the  authorities.  Most 
of  the  cases  were  cases  where 
freight  trains  were  in  question, 
but  in  the  Reese  Case  the  rule  is 


said  to  apply  as  well  to  passenger 
trains. 

24.  See  the  following  section: 

25.  Dickerman  v.  Union  Depot 
Co.,  44  Minn.  433.  Said  Gilfillan, 
C.  J.:  "No  claim  is  made,  and 
none  could  well  be  made,  against 
the  reasonableness  of  the  rules  of 
the  defendant  requiring  persons 
passing  through  the  gates  for  the 
purpose  of  taking  trains  to  exhibit 
their  tickets  to  the  gatekeeper  and 
have  them  punched  by  him,  and 
providing  that  no  passenger  shall 
be  allowed  to  pass  out  of  any 
gate  after  the  train  indicated  by 
his  ticket  has  started,  or  to  board 
any  train  while  in  motion.  Such 
or  similar  rules  would  seem  abso- 
lutely necessary  to  preserve  to  the 
defendant  control  of  its  grounds, 
and  to  enable  it  to  receive  and 
discharge  passengers  with  order, 
and  to  the  safety,  comfort  and  con- 
venience of  the  passengers.  All 
persons  having  notice  of  such 
rules,  and  a  reasonable  opportun- 
ity to  comply  with  them,  are  bound 
to  observe  them  in  order  to  have 
a  right  to  pass  through  the  gates 
or  to  take  a  train  at  defendant's 
depot;  and  the  defendant  has  a 
right  to  enforce  such  rules,  and 
to  prevent  their  violation,  and  to 
use  such  force  as  may  be  reason- 
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the  company  will  be  liable  for  an  unjustifiable  assault  by  a 
gate-keeper  on  a  passenger  who  has  purchased  a  ticket.-^ 

A  regulation,  however,  requiring  passengers  to  exhibit  their 
tickets  to  a  gate-keeper,  and  have  them  punched  before  enter- 
ing the  train,  will  not  be  considered  reasonable  if  it  subjects 
the  passenger  to  unnecessary  inconvenience  or  annoyance 
when  the  passenger  is  himself  in  no  manner  at  fault.  And  if 
a  passenger  presents  a  ticket  to  the  gate-keeper,  which,  dwing 
to  no  fault  of  his  own,  does  not  purport  on  its  face  to  be  a' 
ticket  entitling  him  to  ride  upon  the  train  he  is  about  to  take, 
and  he  is  consequently  refused  admittance  through  the  gate,  a 
regulation  that,  in  such  cases,  the  passenger  must  refer  the 
ticket  to  the  ticket  agent  for  his  indorsement  as  to  its  validity, 
is  unreasonable  where  it  is  shown  that  the  gate-keeper  opens 
the  gate  only  a  few  moments  before  the  train  leaves  the  station, 
and  that  the  ticket  agent,  in  order  to  pass  upon  its  validity, 
might  find  it  necessary  to  examine  corresponding  coupons  to 
several  hundred  tickets.^^ 

Sec.  1033.  (§571.)  Same  subject — Requiring  higher  fare 
when  paid  on  train — Reasonable  facilities  for  procuring  ticket 
must  be  furnished. — So  it  is  well  settled  that  a  regulation  or 
by-law  of  tlie  carrier  is  not  unreasonable  which  provides  that 
when  such  tickets  are  not  procured  before  the  commencement 
of  the  journey,  and  the  carrier  is  therefore  put  to  the  incon- 
venience of  collecting  from  the  passenger  his  fare  during  its 
progress,  the  price  of  the  carriage  shall  be  more  than  would 
have  been  charged  for  the  ticket,  and  that  upon  the  refusal  of 
the  passenger  to  pay  the  higher  fare,  not  extortionate  in 
amount,28  he  shall  be  ejected.    And  if  adopted  in  good  faith, 

ably  necessary  to  that  end.     If  in  Md.  207,  24  Atl.  449,  16  L.  R.  A. 

no    such    case    it    may    use    force,  449,   35  Ann.  St.  Rep.  422. 

then  the  right  to  enforce  the  rules  28.  White  v.  Railway  Co.,  26  W. 

and  prevent  their  violation  is  but  Va.  800;  Railway  Co.  v.  Beckett,  11 

a  barren  right."  Ind.  App.  547,  39  N.  B.  Rep.  429. 

26.  Railway    Co.    v.     Cooper,     6  A  rule  of  the  carrier  which  re- 

Ind.  App.  202,  33  N.  E.  Rep.  219.  quires    that,    where    cash    fare   is 

37.  Railway  Co.  i\  O'Conner,  76  paid,   an    extra   amount   shall   be 
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and  with  a  view  to  facilitate  the  business  of  the  carrier,  there 
can  be  certainly  nothing  unreasonable  or  unjust  in  such  rules, 
especially  in  the  case  of  railwa}^  carriers.-'-' 

But  as  a  condition  precedent  to  the  existence  of  this  right 
of  expulsion  for  the  refusal  to  procure  a  ticket  or  to  pay  the 
higher  fare,  an  opportunity,  at  least  reasonable,^*^  and  such  as 


collected  above  the  regular  fare 
is  not  valid  when  the  cash  fare, 
together  with  the  extra  amount, 
exceeds  the  maximum  rate  al- 
lowed by  law.  Railroad  Co.  v. 
Dickerson,  4  Kan.  App.  345,  45 
Pac.  Rep.  975;  Fulmer  v.  Rail- 
way Co.,  07  S.  Car.  2r)2,  45  S.  E. 
Rep.  19G;  Zagelmeyer  v.  Railroad 
Co.,  102  Mich.  214,  GO  N.  W.  Rep. 
436,   47   Am.   St.   Rep.   511. 

29.  Stephen  r.  Smith,  29  Vt. 
160;  Chicago,  etc.  R.  R.  v.  Roberts, 
40  111.  503;  State  v.  Goold,  53  Me. 
279;  Indianapolis,  etc.  R.  R.  v. 
Rinard,  46  Ind.  293;  Hilliard  v. 
Goold,  34  N.  H.  230;  Pullman,  etc. 
Co.  V.  Reed,  75  111.  125,  111.  Cen- 
tral R.  R.  V.  Nelson,  59  id.  110; 
Toledo,  etc.  R.  R.  r.  Patterson, 
63  id.  304;  Moore  r.  The  Railroad, 
4  Gray,  465;  Chicago,  etc.  R'y  Co. 
t'.  Herring,  57  111.  59;  Reese  r. 
Pennsylvania  Co.,  131  Pa.  St.  422; 
Crocker  v.  Railroad  Co.,  24  Conn. 
249;  Swan  v.  Railroad  Co.,  132 
Mass.  116;  State  r.  Chovin,  7  Iowa, 
204;  Du  Laurans  v.  Railroad  Co., 
15  Minn.  49;  State  v.  Hungerford, 
39  Minn.  6;  Chicago,  etc.  R.  Co.  v. 
Parks,  18  111.  4G0;  Railroad  Co.  v. 
Skillman,  39  Ohio  St.  457;  Forsee 
r.  Railroad  Co.,  63  Miss.  67;  Wil- 
sey  r.  Railroad  Co.,  83  Ky.  511; 
Bland  v.  Railroad  Co.,  55  Cal.  570; 
Hoffbauer  r.  Railroad  Co.,  52  Iowa, 
342;  McGowen  r.  Railroad  Co.,  41 
La.  Ann.  732;  Railroad  Co.  v.  As- 
more,  88  Ga.  529,  15  S.  E.  Rep. 
13,  16  L.  R.  A.  53;    Railroad  Co. 


V.  Bauer,  66  111.  App.  124;  Rail- 
road Co.  r.  Quisenberry,  48  111. 
App.  338;  Railroad  Co.  v.  Mays,  4 
Ind.  App.  413,  30  N.  E.  Rep.  1106; 
Sage  r.  Railroad  Co.,  134  Ind.  100, 
33  N.  E.  Rep.  771;  Snellbaker  v. 
Railroad  Co.,  94  Ky.  597,  23  S.  W. 
Rep.  509;  Cross  v.  Railway  Co.,  56 
Mo.  App.   664. 

It  is  immaterial  whether  other 
persons  or  the  same  person  at  dif- 
ferent times  have  been  allowed  to 
ride  on  the  train  for  ticket  fare 
paid  on  the  train.  A  violation  of 
the  rules  by  other  conductors,  or 
at  other  times  by  the  same  conduc- 
tor, can  give  no  rights  to  a  pas- 
senger who  has  not  procured  his 
ticket  and  is  asked  to  pay  a  higher 
fare  on  the  train  in  accordance 
with  the  regulations  of  the  com- 
pany. So  it  is  also  immaterial  in 
an  action  for  alleged  wrongful 
ejection  that  plaintiff  offered  his 
fare  in  good  faith,  believing  it  to 
be  the  correct  amount,  for  his  be- 
lief could  not  affect  the  contract 
between  the  carrier  and  himself. 
Sage  V.  Railroad  Co.,  134  Ind.  100, 
33  N.  E.  Rep.  771. 

30.  Ammons  v.  Railway  Co.,  138 
N.  Car.  555,  51  S.  E.  Rep.  127, 
citing  Hutch,  on  Carr.;  s.  c.  52  S. 
E.  Rep.  736;  Rivers  v.  Railroad 
Co.,  86  Miss.  571,  38  So.  Rep.  508; 
Mills  V.  Railway  Co.,  94  Tex.  242, 
59  S.  W.  Rep.  874,  55  L.  R.  A.  497, 
reversing  (Tex.  Civ.  App.)  57  S. 
W.  Rep.  291. 
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the  statute  requires  where  a  statute  exists,^!  must  have  been 
afforded  by  the  carrier  to  the  passenger,  not  himself  in  fault,^^ 


It  cannot  justly  be  said  that  it 
is  reasonable  to  require  the  pas- 
senger to  pay  more  than  regular 
rates  on  the  train  even  though  a 
process  be  created  by  which  he 
may  at  some  future  time  get  back 
the  excess,  unless  the  passenger 
has  first  had  an  opportunity  to 
purchase  a  ticket  at  the  station 
from  which  he  starts.  Phettiplace 
V.  Railroad  Co.,  84  Wis.  412,  54 
N,  W.  Rep.   1092,  20  L.  R.  A.  483. 

A  railroad  company  is  not  bound 
to  keep  a  ticket  office  open  each 
and  every  minute  up  to  the  time 
it  may  lawfully  close  the  same, 
and,  on  the  other  hand,  a  person 
is  not  obliged  to  call  again  and 
again  at  the  office  to  procure  a 
ticket.  Central  R.  &  B.  Co.  v. 
Strickland,  90  Ga.  562,  16  S.  E. 
Rep.  352. 

This  reasonable  opportunity  in- 
cludes a  reasonably  convenient 
place,  open  and  attended  by  a 
proper  agent,  for  a  reasonable 
time  previous  to  the  departure  of 
the  train,  to  enable  the  passenger 
to  procure  his  ticket  and  enter  the 
train.  State  v.  Hungerford,  39 
Minn.   6. 

What  is  reasonable  depends,  in 
this  as  in  other  cases,  upon  the 
circumstances  of  each  particular 
case,  as  upon  the  size  of  the  sta- 
tion, the  number  of  trains  stop- 
ping at  it,  the  amount  of  business 
done  there  and  the  number  of  pas- 
sengers who  usually  apply  for 
tickets.  Thus,  at  small  stations 
where  there  is  but  one  agent, 
whose  duties  require  him  to  be  out 
on  the  platform  when  the  train 
arrives,  a  railroad  company  is  not 


bound  to  keep  its  ticket  office 
open  and  attended  to  the  last  mo- 
ment before  the  departure  of  the 
train.  Everett  v.  Railway  Co.,  69 
Iowa,  15.  See  also,  Chicago,  etc. 
R'y  Co.  V.  Brisbane,  24  111.  App. 
463. 

31.  The  subject  is  regulated  by 
statute  in  some  states.  See  Rail- 
road Co.  V.  Hogue,  50  Kan.  40, 
31  Pac.  Rep.  698;  Railway  Co.  v. 
Gist,  31  Tex.  Civ.  App.  662,  73  S. 
W.  Rep.  857;  Railroad  Co.  v.  Lis- 
ter, 6  Tex.  Ct.  R.  58,  72  S.  W. 
Rep.  107. 

32.  Phillips  V.  Railway  Co.,  114 
Ga.  284,  40  S.  E.  Rep.  268;  Rail- 
road Co.  V.  Mays,  4  Ind.  App.  413, 
30  N.  E.  Rep.  1106;  Railway  Co. 
V.  Wright,  18  Ind.  App.  125,  47 
N.  E.  Rep.  491. 

Thus  a  passenger  cannot  com- 
plain if  he  does  not  get  to  the 
station  till  after  the  usual  time  for 
the  departure  of  the  train,  and 
then  finds  the  ticket  office  closed. 
Swan  V.  Railroad  Co.,  132  Mass. 
116;  St.  Louis,  etc.  R.  Co.  v.  South, 
43  111.  176;  Railroad  Co.  v.  Bauer, 
66  111.  App.  124;  Wicks  v.  Rail- 
road  Co.,  15   Ky.   L.   R.   605. 

But  the  rule  cannot  apply  where 
the  carrier  has  wrongfully  refused 
to  sell  a  ticket.  Indianapolis,  etc. 
R'y  Co.  V.  Rinard,  46  Ind.  293. 

A  passenger  who  has  entered  the 
train  without  a  ticket  cannot  re- 
quire that  the  train  shall  wait  at 
a  station  long  enough  to  enable 
him  to  leave  the  train,  buy  a 
ticket  and  return.  Easton  v. 
Waters,  (Tex.  Civ.  App.)  16  S.  W. 
Rep.  540. 
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to  provide  himself  with  the  required  ticket.  If,  therefore,  no 
office  be  kept  or  opened  at  the  proper  time,  nor  other  adequate 
facilities  be  provided  for  the  purpose  of  supplying  passengers 
with  them,  or  if  the  office  provided  for  the  purpose  be  closed 
before  the  time  fixed  by  law  or  by  a  rule  of  the  carrier,  and 
for  either  reason  the  passenger  has  been  unable  to  obtain  a 
ticket,  the  higher  rate  cannot  be  lawfully  demanded.^^  And 
if,  without  having  afforded  such  proper  facilities  to  the  pas- 
senger, the  carrier  should  exact  from  him  the  additional 
charge  for  carriage  without  a  ticket,  the  former  may  sue  for 
and  recover  the  amount  so  paid  above  the  established  rate 
when  a  ticket  is  purchased ;  and  if,  upon  his  refusal  to  pay  it, 
he  be  ejected,  when  he  is  ready  and  offers  to  pay  his  fare  at 
such  established  rate,  his  expulsion  will  be  illegal,  and  he  may 
recover  damages  for  the  trespass.^"* 


33.  Porter  v.  The  Railroad,  34 
Barb.  353;  De  Laurans  v.  The 
Railroad,  15  Minn.  49;  St.  Louis, 
etc.,  R.  R.  V.  Myrtle,  51  Ind.  566; 
Chicago,  etc.,  R.  R.  v.  Parks,  18 
111.  460;  St.  Louis,  etc.,  R.  R.  v. 
Dalby,  19  id.  353;  Chicago,  etc., 
R.  R.  v.  Flagg,  43  111.  364;  Nellis 
V.  The  Railroad,  30  N.  Y.  505; 
111.  Central  R.  R.  v.  Johnson,  67 
111.  312;  Same  r.  Cunningham,  id. 
316;  Poole  v.  Railroad  Co.,  16 
Oreg.  261;  Missouri  Pac.  Ry.  Co. 
V.  McClanahan,  66  Tex.  530; 
Southern,  etc.,  Ry.  Co.  r.  Hins- 
dale, 38  Kan.  507;  Brown  v.  Rail- 
road Co.,  38  Kan.  634;  State  v. 
Hungerford,  39  Minn.  6;  Everett 
V.  Railway  Co.,  69  Iowa,  15;  White 
V.  Railway  Co.,  26  W.  Va.  800; 
Hall  V.  Railway  Co.,  25  S.  C.  564; 
Phillips  V.  Railway  Co.,  114  Ga. 
284.  40  S.  E.  Rep.  208;  Cross  v. 
Railway  Co.,  56  Mo.  App.  664; 
Railroad  Co.  v.  Dickerson,  4  Kan. 
App.  345,  45  Pac.  Rep.  975. 

See,  under  Texas  statute,  Eddy 


V.  Rider,  79  Tex.  53,  15  S.  W. 
Rep.  113;  Fordyce  v.  Manuel,  82 
Tex.  527,  18  S.  W.  Rep.  657;  Rail- 
way Co.  V.  Sparger  (Tex.  Civ. 
App.),  39  S.  W.  Rep.  1001. 

The  higher  rate  cannot  lawfully 
be  demanded  if  the  agent  informs 
a  passenger  that  he  is  out  of  tick- 
ets and  the  passenger  therefore 
boards  the  train  without  one.  Am- 
mons  V.  Railway,  138  N.  Car.  555, 
51    S.   E.  Rep.   127. 

One  who  has  been  transported 
upon  a  train  from  one  station  to 
another,  without  producing  a  tick- 
et or  tendering  the  proper  train 
fare,  cannot  claim  the  right  to  re- 
sume his  journey  on  that  train 
without  making  a  proper  settle- 
ment for  the  ride  he  has  actually 
been  permitted  to  take.  Coyle  v. 
Railroad  Co.,  112  Ga.  121,  37  S.  E. 
Rep.  163. 

34.  Forsee  v.  Railroad  Co.,  63 
Miss.  60;  Jefferson,  etc.,  R.  R.  v. 
Rogers,  28  Ind.  1;  Chase  v.  The 
Railroad,  26  N.  Y.  523;  Crocker  v. 
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The  fact  that  the  ejection  in  such  cases  occurs  on  Sunday 
does  not  affect  the  passenger's  right  to  recover.  While  the 
right  to  ride  upon  the  train  has  its  foundation  in  the  carrier's 
implied  agreement  to  carry  the  passenger,  the  action  is  not  for 
the  breach  of  such  contract,  but  for  the  violation  of  a  personal 
right  assured  by  the  law.^^ 

Sec.  1034.  Same  subject — Waiver  of  right  to  demand  high- 
er fare  when  paid  on  train. — When  the  passenger  tenders  in 
good  faith  on  the  train  the  ticket  fare  as  full  fare  to  his  place 
of  destination,  and  the  conductor  takes  it  and  retains  it,  the 
conductor  thereby  waives  the  right  to  require  the  passenger  to 
still  pay  the  difference  between  the  ticket  and  train  fare,  pro- 
vided that,  under  the  circumstancies  attending  the  tender,  re- 
ceipt, and  retention  of  the  money,  the  passenger  is  justified 
in  the  belief  that  it  was  accepted  in  full  for  his  fare  to  the 
place  of  destination.  Thus  if  the  conductor  receives  and  re- 
tains it,  without  demanding  more,  till  the  train  has  passed  the 
place  at  which  he  must  exercise  or  abandon  the  right  to  eject 
the  passenger  for  non-payment,  the  latter  would  have  the  right 
to  assume  that  the  amount  paid  was  satisfactory.  But  the 
passenger  cannot  be  justified  in  believing  that  the  conductor 
has  waived  the  right  to  demand  train  fare  if  the  conductor, 
after  he  has  once  accepted  ticket  fare,  demands  of  the  passen- 
ger within  a  reasonable  time,  or  before  the  train  has  passed 
the  place  where  he  must  exercise  or  abandon  the  right  to  eject 
the  passenger,  the  difference  between  such  fares ;  and  if  he  re- 
fuses, on  such  demand,  to  pay  the  difference  he  may  be  ejected 
from  the  train.^^ 

The   Railway   Co.,   24   Conn.    249;  50  Am.  St.  Rep.  256;  Railway  Co. 

St.  Louis,  etc.,  R.  R.  v.  Myrtle,  51  v.   Becketts,   11   Ind.   App.   547,   39 

Ind.  566;   Porter  v.  The  Railroad,  N.    E.   Rep.    429;    Railway   Co.   v. 

34  Barb.  353;  Central  R.  &  B.  Co.  Cloes,   5   Ind.    App.   444,   32   N.   E. 

V.  Strickland,  90  Ga.  562,  16  S.  E.  Rep.   5SS;    Finch  v.   Railroad  Co., 

Rep.  352;  Phillips  v.  Railway  Co.,  47  Minn.  36,  49  N.  W.  Rep.  329. 
114    Ga.    284,   40   S.   E.   Rep.   268;         35.  Chicago,  etc..  Railroad  Co.  v. 

Railroad  Co.  v.  Christison,  39  111.  Graham,   3   Ind.   App.   28,   50  Am. 

App.  495;  Railroad  Co.  i:  Graham,  St.  Rep.  256,  29  N.  E.  Rep.  170. 
3  Ind.  App.  28,  29  N.  E.  Rep.  170,        36.  Wardwell  v.  Railway  Co.^  46 
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Sec.  1035.  Same  subject — Carrier  may  abandon  custom  to 
sell  tickets  at  reduced  rates. — The  mere  fact  that  a  railroad 
company  has  been  accustomed,  on  a  given  day  in  each  week, 
to  sell  round  trip  tickets  between  two  stations  along  its  line  of 
road  at  a  rate  of  fare  below  the  maximum  rate  fixed  by  law 
does  not  entitle  a  person,  who  fails  to  procure  such  a  ticket 
by  reason  of  the  fact  that  the  agent  is  absent  and  the  ticket 
office  is  closed,  to  be  carried  the  round  trip  between  such  sta- 
tions upon  a  tender  to  the  conductor  of  the  fare  which  the 
company  has  been  in  the  past  accustomed  to  charge.  The 
closing  of  the  ticket  office  is  prima  facie  evidence  that  the 
company  intends  to  abandon  its  custom  which  it  has  the  right 
to  do,  and,  in  the  absence  of  facts  showing  that  such  was  not 
its  intention,  such  custom  cannot  be  relied  on  to  constitute  a 
contract  of  carriage  at  the  reduced  rate  which  the  company 
was  formerly  in  the  habit  of  charging.^''^ 

Sec.  1036.  (§  572.)  Same  subject — Ticket  must  be  pro- 
duced when  called  for — Lost,  mislaid  or  forgotten  tickets. — A 

regulation  by  which  passengers  are  required  to  show  their 
tickets  to  the  conductor  of  the  train  whenever  called  upon  to 
do  so,  and  making  it  the  duty  of  such  conductor  to  remove 
from  the  train  all  passengers  who  refuse  to  do  so,  or  to  pay 
their  fare,  has  also  been  held  to  be  reasonable  and  proper, 
being  necessary  to  prevent  impositions  upon  the  carrier  by 
making  one  ticket  serve  as  a  passport  for  more  than  one  pas- 
senger. And  it  will  not  matter  that  the  conductor  may  know 
that  the  passenger  has  paid  for  a  ticket,  or  that  he  has  already 
seen  it,  or  that  it  has  been  shown  to  him  more  than  once,  or 
that  the  passenger  may  oifer  to  prove  that  he  has  it.  He  must 
show  it;  otherwise  the  conductor  will  be  justified  in  expelling 
him  in  obedience  to  the  regulation.^^     And  when  a  regulation 

Minn.    514,    49    N.    W.    Rep.    206,  Ga.   496,   34   S.   E.  Rep.   127,  46  L. 

24  Am.   St.  Rep.   246,    13   L.   R.   A.  R.  A.  502. 

596;  Railway  Co.  r.  Joplin,  21  Ky.        38.  Hibbard  v.  The  Railroad,  15 

L.  R.  1380,  55  S.  W.  Rep.  206.  N.    Y.    455;     Beebe    v.    Ayres,    28 

37.  Johnson  v.  Railroad  Co.,  108  Barb.   275;    Stephen  v.   Smith,   29 
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of  this  kind  exists,  if  the  passenger  should  be  so  unfortunate  as 
to  lose  his  ticket,  lie  may  be  required  to  pay  his  fare  again."^" 
But  if  it  be  lost  or  mislaid,  and  there  is  a  reasonable  ground 
for  expecting  that  it  may  be  found  during  the  journey,  a  rea- 
sonable time  must  be  given  to  find  it,^^  but  if  he  fails  to  find  it 
within  a  reasonable  time  and  refuses  to  pay  his  fare  he  may 
be  ejected."*!  And  so  if  he  has  been  so  forgetful  as  to  leave  his 
monthly  or  commutation  ticket  at  home,  although  it  may  be 
well  known  to  the  conductor  of  the  train  that  he  is  possessed 
of  such  a  ticket,  from  his  customary  use  of  it  in  going  and  re- 


Vt.  160;  Chicago,  etc.,  Ry.  Co.  v. 
Herring,  57  111.  59;  Ripley  v.  Tlie 
Railroad,  31  N.  J.  Law,  388;  Nut- 
ter V.  Railway  Co.,  25  Ky.  li.  R. 
1700,  78  S.  W.  Rep.  470;  White 
V.  Railroad  Co.,  107  Mich.  681,  65 
N.  W.  Rep.  521;  Rogers  v.  Rail- 
road Co.,  57  N.  J.  Law,  703,  34 
Atl.  Rep.  11;  Railroad  Co.  v.  Scott 
(Tex.  Civ.  App.),  79  S.  W.  Rep. 
642. 

39.  Standish  v.  The  S.  S.  Co., 
Ill  Mass.  512;  Jerome  v.  Smith 
et  al.,  48  Vt.  230;  Crawford  r. 
Railroad  Co.,  26  Ohio  St.  580;  At- 
water  v.  Railroad  Co.,  48  N.  J. 
L.  55;  International,  etc.,  R.  Co. 
v.  Wilkes,  68  Tex.  617;  Cresson  v. 
Railroad  Co.,  11  Phila.  597;  Coop- 
er V.  Railway  Co.,  L.  R.  4  Exch. 
Div.  88;  Railway  Co.  v.  Daniels,  90 
111.  App.  154;  Railway  Co.  v.  Jop- 
lin,  21  Ky.  L.  R.  1380,  55  S.  W. 
Rep.  206;  Price  v.  Railroad  Co., 
46  W.  Va.  538,  33  S.  E.  Rep.  255, 
citing  Hutch,  on  Carr. 

A  ticket  agent  who  tells  a  pas- 
senger who  has  lost  his  ticket  that 
it  will  be  all  right  and  that  he 
can  ride  without  it,  is  not,  when 
so  speaking,  acting  within  the  ap- 
parent scope  of  his  authority,  and 
his  statements  will  not  be  binding 


en  the  carrier.  Railway  Co.  v. 
Smith  (Tex.  Civ.  App.),  84  S.  W. 
Rep.  852. 

40.  Maples  v.  Railroad  Co.,  38 
Conn.  557;  International,  etc.,  R. 
Co.  V.  Wilkes,  68  Tex.  617; 
Knowles  v.  Railroad  Co.,  103  N.  C. 
59. 

Where  a  passenger,  who  was 
subject  to  chronic  drowsiness,  fell 
asleep  before  his  ticket  had  been 
called  for  and  the  conductor  ex- 
pelled him  from  the  train,  the 
passenger  not  waking  until  he  was 
partially  out  of  the  car,  it  was 
held  that  the  conductor  should 
have  received  the  ticket  when 
proffered  by  the  passenger  as  soon 
as  he  realized  the  situation.  Fer- 
guson V.  Railroad  Co.,  98  Mich. 
533,    57  N.    W.    Rep.    801. 

41.  Louisville,  etc.,  R.  Co.  v. 
Maybin,  66  Miss.  83;  Railway  Co. 
V.  Smith  (Tex.  Civ.  App.),  84  S. 
W.  Rep.  852. 

The  time  occupied  by  a  passen- 
ger train  in  running  from  one 
•station  to  another  is  sufficient  to 
allow  a  passenger,  using  ordinary 
diligence,  to  find  a  lost  ticket. 
Railroad  Co.  v.  Willard,  31  111. 
App.  435. 

A  passenger  may  be  expelled  on 
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turning  upon  the  road,  his  fare  may  be  demanded,  and  he  may 
be  ejected  if  he  refuses  to  pay  it.^^ 

Sec.  1037.  Same  subject — Rebate  or  train  tickets  given  on 
payment  of  cash  fare  must  be  produced  when  called  for. — If  a 

rebate  or  train  ticket  is  given  on  payment  of  a  cash  fare,  it  is 
the  duty  of  the  passenger  to  produce  it  when  asked  by  the 
conductor  for  an  inspection  of  it,  or  to  explain  to  the  conductor 
his  inability  to  do  so.  But  if  the  conductor  does  not  ask  for 
its  production  and  insists  on  the  payment  of  a  second  fare,  and 
the  passenger  does  not  think  of  producing  itj  the  company  will 
be  liable  in  damages  if  the  passenger  is  ejected  for  the  non- 
payment of  the  second  fare.  If  the  conductor  does  ask  for  its 
production  and  the  passenger  refuses  to  comply  with  his  rea- 
sonable request,  the  passenger  may  be  compelled  to  pay  a 
second  fare  or  be  ejected  from  the  train.^^ 

Sec.  1038.  (§  573.)  Same  subject — Right  to  require  sur- 
render of  ticket. — So  a  regulation  that,  when  the  ticket  of  the 
passenger  is  demanded  in  exchange  for  a  check,  it  shall  be 
surrendered  by  the  passenger,  is  considered  reasonable ;  and  if 
the  passenger  refuse  to  surrender  his  ticket  when  thus  de- 

his  failure  to  produce  a  ticket  en-  sists  he  has,  but  if  he  does  under- 
titling  him  to  ride  or  to  pay  his  take  to  search  for  it,  he  should  do 
fare,  and  when  he  fails  to  pro-  so  in  good  faith.  Louisville,  etc., 
duce  a  proper  ticket  the  conductor  R.  Co.  r.  Fleming,  14  Lea,  12S. 
cannot  be  required  to  hear  evi-  42.  Downs  v.  Railroad  Co.,  3G 
dence  or  investigate  the  bona  fides  Conn.  287. 

of  the   passenger's  excuse   for   its  Where  a  passenger  has  left  his 

non-delivery,  nor  is  he  obliged  to  ticket  at  home  he  cannot  insist  on 

wait    until    the    next    station    is  riding   by   depositing   the   amount 

reached   and   to   telegraph    to   the  of  the  usual  fare  with  the  conduc- 

selling  agent  in  order  to  verify  the  tor  on  condition  that   it  shall   be 

correctness  of  the  plaintiff's  state-  returned  to  him  when  he  gets  his 

ment   or    to    determine    the    char-  ticket.     Knowles   r.   Railroad   Co., 

acter  of  the  ticket  sold.     Harp  v.  102  N.  C.  59.    See  also,  Atwater  v. 

Railway  Co.,  119  Ga.  927,  47  S.  E.  Railroad  Co.,  48  N.  J.  L.  55. 

Rep.  206,  100  Am.  St.  Rep.  212.  43.  Railway    Co.    v.    Goben,    15 

The  conductor  is  not  bound   to  Ind.   App.    123,  43   N.  E.  Rep.   890 

search  a  passenger's  pocket  to  find  (denying   rehearing   on,  42   N.  E. 

the  ticket  which  the  passenger  in-  Rep.  1116). 
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manded,  he  may  be  removed  from  the  train. ^4  But  the  passen- 
ger cannot  be  required  to  give  up  his  ticket  unless  a  check,  or 
some  other  evidence  of  the  fact  that  he  has  paid  for  his  pas- 
sage, be  given  to  him  in  its  stead.^^  And  if  he  has  done  so, 
and  if  the  same  conductor  afterwards  demands  a  ticket  or  fare 
of  him  again,  and  ejects  him  for  a  failure  to  produce  either, ^^ 
or  if  another  conductor  of  the  company,  taking  the  place  of 
the  one  to  whom  he  has  given  his  ticket,  and  not  informed  of 
the  fact,  demand  it  again  of  him,  and  put  him  off  after  being 
told  by  the  passenger  of  its  delivery  to  the  conductor  previous- 
ly in  charge  of  the  train,  such  expulsion  will  be  unlawful,  and 
he  may  sue  and  recover  damages  from  the  company.'*'^ 

Sec.  1039.  (5;  574.)  Same  subject. — While  the  second  con- 
ductor in  such  a  case  acts  in  the  performance  of  his  duty,  as 
between  himself  and  the  company,  in  putting  off  the  passenger 
who  cannot  show  his  ticket,  that  will  not  excuse  the  wrongful 
act  of  the  first  conductor  in  taking  from  the  passenger  his 
ticket  without  giving  him  in  return  some  evidence  of  his  right 
to  travel  upon  the  train,  and  the  company  will  be  liable  for 
compensatory  but  not  for  punitory  damages.^^    And  so  where- 

44.  Havens  v.  The  Railroad,  28  56  N.  Y.  293;  Sloane  v.  Railway 
Conn.  69;  The  Northern,  etc.,  R.  Co.,  Ill  Cal.  668,  44  Pac.  Rep. 
R.  V.  Page,  22  Barb.  130;  White  v.     320,  32  L.  R.  A.  193. 

Railroad  Co.,   133  Ind.  480,   33  N.  So  where  a  passenger  who  must 

E.  Rep.  273,  citing  Hutch,  on  Carr.  change    trains    and    is    unable    to 

The  above  rule  is  applicable  to  secure  a  ticket  at  the  station  pays 

a     regulation     that     commutation  his  fare  on  the  train  to  the  first 

tickets  be  surrendered  on  the  last  conductor    who    neglects    to    give 

trip.     Rogers   v.  Railroad   Co.,   57  him  a  ticket,  the  railroad  company 

N.  J.  Law,  703,  34  Atl.  Rep.  11.  will  be  liable  if  the  conductor  of 

45.  State  v.  Thompson,  20  N.  H.  the  second  train,  with  knowledge 
250.  of  that  fact,  ejects  the  passenger 

46.  Indianapolis,  etc.,  Ry.  Co.  v.  from  his  train.  Whether  the  sec- 
Howerton,    127   Ind.   236.  ond    conductor   had    knowledge  of 

47.  Pittsburgh,  etc.,  R.  R.  v.  the  payment  of  fare  to  the  first 
Hennigh,  39  Ind.  509 ;  Palmer  v.  conductor  is  a  question  of  fact  for 
The  Railroad,  3  Rich.  S.  C.  (N.  S.)  the  jury.  Homiston  'v.  Railroad 
380;  Railway  Co.  v.  King,  88  Ga.  Co.,  22  N.  J.  Supp.  738,  3  Misc. 
443,  14  S.  E.  Rep.  708.  Rep.  342. 

48.  Townsend    v.    The   Railroad, 
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the  passenger  had  paid  for  and  had  obtained,  as  he  supposed, 
a  ticket  which  entitled  him  to  his  passage  to  his  destination 
and  which  he  surrendered  to  the  conductor  without  receiving 
a  check,  but  which,  by  a  mistake  of  the  company's  agent  from 
whom  it  was  purchased,  only  entitled  him,  as  the  conductor 
asserted,  to  be  carried  to  a  point  short  of  such  destination, 
and  after  he  had  been  carried  beyond  the  place  designated  in 
the  ticket,  and  before  reaching  that  to  which  he  had  really  con- 
tracted and  paid  to  be  carried,  he  was  ejected  because  the 
ticket  did  not  entitle  him  to  be  carried  further,  it  was  held 
that  the  conductor  had  performed  his  duty,  and  that  as  be- 
tween him  and  the  passenger  the  ticket,  in  accordance  with  the 
rule  which  will  be  hereafter  noticed,  was  conclusive,  but  that 
the  company  was  liable  to  him  for  a  breach  of  its  contract  to 
carry  occasioned  by  the  mistake  of  its  ticket  agent.'*^ 

Sec.  1040.  Same  subject — Torn  or  mutilated  tickets. — "It 
is  true  that  where  the  passenger  has  no  ticket,  or  has  a  ticket 
so  imperfect  that  it  furnishes  no  sufficient  evidence  of  being 
genuine,  and  the  conductor  has  nothing  to  determine  the  pas- 
senger's rights  from  except  his  explanations,  he  is  not  bound 
to  take  the  same  as  true  unless  his  failure  to  have  a  ticket  or 
a  perfect  ticket  was  due  to  the  company's  fault,  it  being 
plain  that  such  a  rule  would  enable  persons  to  avoid  paying 
their  fares;  but  if  the  passenger  has  a  ticket  which  in  fact  is 
genuine  and  entitles  him  to  be  carried,  but  is  somewhat  soiled 
or  changed  in  its  general  appearance,  it  is  the  duty  of  the  con- 
ductor to  hear  any  explanation  the  passenger  may  offer-  to 
make,  and  consider  said  explanations  in  connection  with  said 
ticket  for  the  purpose  of  determining  the  rights  of  the  passen- 
ger."^^   Thus  a  railroad  company  was  held  liable  in  damages 

49.  Frederick    v.    The    Railroad,  75   id.    125;    Shelton   r.   The  Rail- 

37  Mich.  342.     And  see  in  support  way,  29  Ohio  St.  214. 

of    these    cases,    Bennett    v.    The  50.  Railroad    Co.    v.    Conley,    6 

Railroad,    5    Hun,    599;    Downs   v.  Ind.  App.  9,  32  N.  E.  Rep.  96. 

The  Railroad,  36  Conn.   287;    Chi-  If    a    railroad    chooses    to   place 

cago,  etc.,  R.  R.  v.  GrifEn,  68  111.  its  check  number  upon  a  part  of 

499;    Pullman,    etc.,   Co.    v.   Reed,  the  ticket  where  it  is  liable  to  be 
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where  a  conductor  ejected  a  passenger  on  the  ground  that  his 
ticket  was  not  genuine.  His  ticket  was  in  fact  a  genuine  ticket, 
and  so  showed  upon  its  face  in  all  respects  except  the  original 
color,  which  was  blue,  but  had  faded  on  account  of  being  wet 
so  that  it  was  white  or  of  a  light  color,  and  the  general  appear- 
ance of  the  ticket  showed  the  effect  of  the  water  upon  it.^^ 

Sec.  1041.  (§  575.)  In  absence  of  contract,  ticket  presumed 
to  be  for  continuous  trip — Stop-over. — The  performance  of  the 
contract  for  carriage  evidenced  by  the  ticket,  it  has  been  held, 
must  be  demanded  by  its  holder  as  an  entirety^  when  there  is 
no  express  agreement  upon  the  subject  on  the  ticket  or  with 
the  agent  of  the  company  with  competent  authority  to  make 
it.  If,  therefore,  by  its  terms  the  ticket  is  for  a  passage  from 
one  point  to  another,  when  the  journey  has  been  once  com- 
menced it  must  be  continued  without  intermission  until  the 
destination  named  in  the  ticket  has  been  reached;  and- the  pas- 


torn  off  by  conductors  in  detach- 
ing coupons,  instead  of  placing 
such  check  numbers  upon  a  part 
of  the  ticket  where  it  could  not 
be  removed  without  destroying  the 
contract  expressed  in  the  ticket, 
the  railroad  company  should  not 
be  heard  to  say  that  the  removal 
of  the  check  number  by  the  first 
conductor  in  tearing  off  a  coupon 
destroyed  the  validity  of  the  tick- 
et. Railway  Co.  v.  Cope,  36  111. 
App.  97. 

To  "mutilate"  a  railroad  ticket 
within  the  reasonable  meaning  of 
a  stipulation  on  its  face  that  it 
shall  not  be  good  for  passage  if 
mutilated  in  any  way,  it  must  be 
deprived  of  some  essential  or  ma- 
terial part;  and  such  a  ticket  is 
valid,  although  torn  in  two  pieces, 
when  both  pieces  are  presented  to 
the  conductor  at  the  same  time, 
and  it  is  apparent  that  they  are 
parts  of  the  same  ticket,  that  to- 


gether they  form  the  entire  ticket, 
and  that  no  fraud  has  been  per- 
petrated upon  the  railroad  com- 
pany. Young  V.  Railway  Co.,  120 
Ga.  25,  47  S.  E.  Rep.  556,  65  L. 
R.  A.  436,  102  Am.  St.  Rep.  68. 

In  Henly  r.  Railroad  Co.,  59 
N.  Y.  Supp.  857,  28  Misc.  499,  af- 
firming 57  N.  Y.  Supp.  396,  27 
Misc.  811,  the  holder  of  a  com- 
mutation ticket  so  mutilated  it  for 
his  own  convenience  that  the 
places  for  fares  were  all  cancelled 
before  they  had  been  used.  He 
did  not  apply  to  the  proper  officers 
of  the  company  for  relief,  but  at- 
tempted to  take  passage  on  it,  and 
persisted  in  his  attempt  to  such 
an  extent  that  he  obstructed  the 
passageways.  He  was  removed 
by  a  policeman,  and  it  was  held 
that  the  company  was  not  liable 
as  for  an  assault. 

51.  Railroad  Co.  v.  Conley,  6 
Ind.  App.  9,  32  N.  E.  Rep.  96. 
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senger  cannot  claim  the  right  to  stop  at  any  intermediate  place 
and  continue  his  trip  upon  a  subsequent  train  of  the  same  com- 
pany v/ith  the  same  ticket,^-  unless  the  carrier  has  failed  to 
carry  him  with  that  reasonable  dispatch  which,  on  account  of 
his  reciprocal  rights^^  against  the  carrier,  he  had  a  right  to 


52.  Wilsey  v.  Railroad  Co.,  83 
Ky.  511;  Wyman  v.  Railroad  Co., 
34  Minn.  210;  Stone  v.  Railway 
Co.,  47  Iowa,  82;  Drew  v.  Railroad 
Co.,  51  Cal.  42.5;  Oil  Creek  Ry. 
V.  Clark,  72  Penu.  St.  231;  Cleve- 
land, etc.,  R.  R.  V.  Bartram,  11 
Ohio  St.  457;  Hatten  v.  Railroad 
Co.,  39  Ohio  St.  375;  Churchill 
r.  The  Railroad,  67  111.  390;  Mc- 
Clure  V.  The  Railroad,  34  Md. 
552;  Cheney  v.  The  Railroad,  11 
Met.  121;  State  v.  Overton,  4  Zab. 
(24  N.  J.  Law),  435;  Pennsylvania 
R.  Co.  V.  Parry,  55  N.  J.  Law,  551, 
27  Atl.  Rep.  914,  39  Am.  St.  Rep. 
654,  22  L.  R.  A.  251;  Ashton  V. 
Railway  Co.,  (1904)  2  K.  B.  313, 
73  L.  J.  K.  B  701;  Coombs  v.  The 
Queen  (Can.).  26  S.  C.  R  13,  af- 
firming 4  Ex.  C.  R.  321. 

In  California,  the  rule  in  the 
text  is  changed  by  statute.  Rail- 
way Co.  r.  Robinson,  132  Cal.  408, 
64  Pac.  Rep.  572;  Robinson  v. 
Railroad  Co.,  105  Cal.  526,  541, 
38  Pac.  Rep.  94.  108,  722,  28  L.  R. 
A.    773. 

In  McClure  v.  Railroad  Co.,  34 
Md.  532,  the  passenger  had  a 
through  ticket,  which  he  surren- 
dered and  received  from  the  con- 
ductor a  conductor's  check,  dated 
that  day  and  stating  that  it  was 
good  for  that  day  and  train  only. 
Wishing  to  stop  over  at  a  certain 
station,  he  went  into  the  office  and 
asked  a  person  whom  he  saw 
standing  in  the  ticket  office 
whether  he  could  stop  over  on 
that  check,  and  was  told  that  he 


could;  that  the  check  was  good 
until  taken  up.  He  stopped,  and 
afterwards  attempted  to  resume 
his  journey  on  the  check,  which 
was  refused.  Held,  that  he  was 
not  entitled  to  do  so,  and  that, 
even  if  the  person  in  the  ticket 
office  (whose  identity  was  not 
shown)  were  the  ticket  agent,  he 
would  have  no  implied  authority 
to  waive  the  rule  of  a  continuous 
passage.  To  the  same  effect  is 
Cheney  v.  Railroad  Co.,  supra. 

The  conductor  of  one  train  can- 
not confer  authority  which  must 
be  recognized  by  the  conductor  of 
another  train  and  which  will  en- 
title a  passenger  to  stop  over 
whose  ticket  does  not  entitle  him 
to  that  right.  Petrie  v.  Railroad 
Co.,   42  N.  J.   L.  449. 

To  the  same  effect  see.  Rail- 
road Co.  V.  Best,  93  Tex.  344,  55 
S.  W.  Rep.  315. 

As  to  the  meaning  of  a  clause 
in  a  ticket  that  it  shall  be  good 
only  for  continuous  trips  "be- 
tween" designated  stations,  see 
Railroad  Co.  v.  Clarke,  97  Ga.  706, 
25   S.  E.  Rep.  368. 

53.  In  Railroad  Co.  v.  Klyman, 
108  Tenn.  304,  67  S.  W.  Rep.  472, 
91  Am.  St.  Rep.  755,  56  L.  R.  A. 
769,  citing  Hutch,  on  Cam,  the 
court  said:  "The  contract  operat- 
ed on  both  alike.  It  gave  the  pas- 
senger no  more  power  to  break  his 
journey  into  parts  against  the  com- 
pany's will  than  it  gave  the  com- 
pany to  do  the  same  thing  against 
his  will.    It  gave  neither  the  right 
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demand.^'*    A  fortiori  is  this  true  where  the  ticket  expressly 


of  severance  and  piecemeal  per- 
formance without  the  consent  of 
the  other,  and  no  consent  is 
shown  or  claimed.  Tlie  purchase 
of  a  full  rate,  through  ticket  from 
Russelville  to  Nashville,  if  made 
by  plaintiff,  entitled  him,  under 
the  authority  of  Railroad  Co.  v. 
Turner,  100  Tenn.  214,  77  S.  W. 
223,  to  elect  when  he  would  begin 
his  journey,  but  it  did  not  entitle 
him  under  that  or  any  other  au- 
thority, of  which  we  are  aware, 
to  subdivide  his  journey  at  will, 
or,  when  started,  to  go  otherwise 
than  continuously  from  initial 
point  to  ultimate  destination.  The 
law  implies  the  right  of  an  elec- 
tion between  times  for  embarka- 
tion from  the  very  sale  of  such 
a  ticket,  and  it  likewise,  for  a 
similar  reason,  implies  the  duty 
of  a  continuous  passage  from  the 
very  fact  of  its  commencement." 

54.  Wilsey  v.  Railroad  Co.,  83 
Ky.  511;  Miller  v.  Railroacl  Co.,  85 
N.  Y.  Supp.  883,  89  App.  Div.  457. 

In  Wilsey  v.  Railroad  Co.,  su- 
pra, appellant,  having  purchased  a 
ticket,  was  a  passenger  upon  de- 
fendant's train.  About  dark  the 
train  was  stopped  by  a  wreck 
ahead  of  it.  Being  told  by  the 
train  officials  that  the  train  would 
be  detained  several  hours,  perhaps 
all  night,  and  that  they  could  not 
say  when  it  would  continue,  ap- 
pellant, who  was  sick,  informed 
the  conductor  of  the  fact  and 
asked  for  a  stop-over  check,  which 
was  refused.  Appellant  then  went 
to  a  hotel,  remained  all  night,  and 
next  morning  boarded  another 
train  to  continue  his  journey,  hav- 
ing with  him  the  check  given  him 
by  the  other  conductor.    The  sec- 


ond conductor  refused  to  recognize 
this  check  or  appellant's  right  to 
ride  and  ejected  him,  and  this  ac- 
tion was  for  the  ejection.  The 
court,  while  recognizing  the  rule 
in  regard  to  a  continuous  trip, 
held  that,  the  company  having 
failed  to  carry  him  with  reason- 
able dispatch,  he  had  the  right  to 
leave  the  train  and  continue  his 
journey  on  another. 

After  stating  the  general  rule, 
the  court  proceeds  to  say:  "But, 
on  the  other  hand,  the  company 
owes  duties  to  the  passenger.  By 
the  contract,  it  undertakes  to 
make  the  transit  covered  by  the 
ticket  within  a  reasonable  time; 
and  it  is  only  when  it  is  doing 
so  in  a  reasonable  manner  that 
the  passenger  has  no  right  to  leave 
the  train,  and  take  passage  upon 
another  under  the  original  con- 
tract. To  hold  that  he  cannot  un- 
der any  circumstances  whatever 
make  a  re-election  of  trains  would 
give  to  the  carrier  an  unfair  ad- 
vantage in  the  performance  of  the 
contract,  and  would  be  an  unjust 
discrimination  against  the  public. 

"Reason  dictates  that  for  good 
cause  a  passenger  may  leave  a 
train  and  have  his  baggage  deliv- 
ered and  embark  upon  another. 
The  peculiar  circumstances  of  this 
case  say  so.  Here  is  a  sick  pas- 
senger upon  a  train,  which  about 
dark  is  stopped  upon  the  road  by 
a  wreck  ahead  of  it  and  upon  its 
own  road.  It  matters  not  whether 
the  wreck  resulted  from  the  com- 
pany's neglect  or  not.  It  exists 
and  impedes  the  further  passage 
of  the  train,  and  prevents  the 
company  from  complying  with  the 
contract  as  it  has  undertaken  to 
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stipulates  that  the  journey  shall  be  continuous."'"'  Nor  can 
such  a  ticket  be  tendered  for  fare  where  the  passenger  has 
voluntarily  taken  a  train  which  he  knows  does  not  go  as  far  as 
his  destination.^*^  Nor,  under  such  a  ticket,  can  a  passenger 
who  knows  that  the  train  will  not  stop  at  the  point  of  his  des- 
tination insist  on  stopping  at  an  earlier  point  and  having  a 
"stop-over"  check  provided  him  upon  which  to  afterward  com- 
plete his  journey.^'^ 


do  within  a  reasonable  time  and  in 
a  reasonable  manner.  The  pas- 
senger is  informed  by  the  train 
officials  that  the  delay  will  last 
several  hours;  perhaps  all  night; 
that  they  cannot  tell  when  it  will 
go  on,  and  they  fix  no  time  when 
he  must  be  present  and  ready  to 
proceed.  Is  he  in  such  a  case  re- 
quired to  remain  upon  the  train 
all  night  or  for  an  unknown  time? 
We  think  not.  Suppose  the  par- 
ticular train  upon  which  he  has 
embarked  was  by  some  accident 
disabled  from  proceeding  at  all; 
would  he  not  be  entitled  to  take 
a  later  one  and  proceed  to  his 
destination  without  the  payment 
of  additional  fare?  The  delay  in 
question  could  not  be  considered 
an  ordinary  one,  and  that  hence 
the  passengers  must  submit  to  it. 
The  appellee  was  not  bound  to 
wait  all  night  in  the  train,  or 
from  7  o'clock  in  the  evening  un- 
til 4  o'clock  the  next  morning  for 
the  train  to  proceed.  The  com- 
pany itself  having  first  failed  in 
the  performance  of  the  contract 
within  a  reasonable  time,  reason, 
a  fair  interpretation  of  the  con- 
tract, as  well  as  public  policy,  re- 
quire a  different  rule  in  such  cases 
from  the  general  one.  It  is  per- 
haps impossible  to  lay  down  one 
which  will  apply  to  all  cases,  as 
76 


each  one  must  necessarily  depend 
upon  its  own  peculiar  circum- 
stances; but  if,  from  accident  or 
misfortune  or  other  cause,  and 
without  the  passenger's  fault,  his 
transit  be  interrupted,  and  it  be 
more  than  an  ordinary  delay,  then 
he  may  resume  his  journey  after- 
wards upon  a  different  train,  and 
without  the  repayment  of  fare." 

55.  Petrie  v.  Railroad  Co.,  42  N. 
J.  L.  449;  Walker  v.  Railway  Co., 
1.")  Mo.  App.  333. 

56.  Johnson  v.  Railroad  Co.,  63 
Md.  106. 

Where  a  person's  ticket  entitles 
him  only  to  a  continuous  passage, 
he  cannot,  under  his  ticket,  volun- 
tarily take  a  train  which  runs  only 
to  an  intermediate  station  and 
there  take  passage  on  a  subse- 
quent train  running  to  his  destina- 
tion and  claim  the  right  to  be 
carried  on  such  train  under  his 
original  ticket.  And  this  follows 
even  though  such  subsequent  train 
is  the  one  he  should  have  taken 
in  the  first  instance.  By  volun- 
tarily breaking  his  journey,  he 
thereby  forfeits  his  right  to  enter 
the  subsequent  train.  Railway 
Co.  r.  Henry,  84  Tex.  67S,  19  S.  W. 
Rep.   870,   16  L.  R.  A.   318. 

57.  Trotlinger  v.  Railroad  Co., 
11  Lea,  533. 
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Sec.  1042.  Same  subject — Through  passenger  cannot  claim 
the  advantage  of  local  excursion  or  competitive  rates  between 
intermediate  points. — When  the  through  fare  from  the  place 
of  departure  to  the  passenger's  destination  is  greater  than  the 
sum  of  the  local  fare  between  the  place  of  departure  and  an 
intermediate  point  plus  the  local  fare  between  that  intermedi- 
ate point  and  the  passenger's  destination,  owing  to  the  exist- 
ence of  a  competitive  rate  between  the  place  of  departure  or 
destination  and  the  intermediate  point,  a  passenger  cannot 
stay  on  the  train  and  tender  the  competitive  local  fare  plus 
the  remaining  local  fare  for  his  through  carriage,  instead  of 
the  existing  through  rate.  By  remaining  on  the  train,  the  pas- 
senger shows  an  intention  to  make  the  contract  one  of  through 
carriage,  and  he  must  pay  the  through  rate.^^  And  it  would 
seem  that  the  same  rule  is  applicable  to  the  use  of  excursion 
tickets.^^ 

Sec.  1043.  Same  subject — Limitations  as  to  time  within 
which  ticket  is  good  for  use. — A  ticket  issued  without  limita- 
tion is  good  for  use  at  any  time  within  the  period  prescribed 
by  the  statute  of  limitations  for  similar  contracts.^  But  the 
carrier  may  lawfully  limit  the  time  within  which  the  ticket 
shall  be  used,^  although  such  a  limitation  will  be  construed 

58.  Railway  Co.  v.  Hinchcliffe,  not  be  valid.  Dryden  v.  Railroad 
(1903)   2  K.  B.  32,  88  Law  T.  800,     Co.,  60  Me.  512. 

72  L.  J.  K.  B.  530,  51  Wkly.  Rep.  2.  Boice    v.     The    Railroad,    61 

556,  19  Times  L.  R.  430.  Barb.  611;  Shedd  v.  The  Railroad, 

59.  Great  Northern  Railway  v.  40  Vt.  88;  Cheney  v.  The  Railroad, 
Palmer,  (1895)  1  Q.  B.  862,  64  L.  11  Met.  121;  Hill  v.  Railroad  Co., 
J.   Q.   B.   316.  6S  N.  Y.  101;  Elmore  v.  Sands,  54 

See   also,   Great   Northern  Rail-  N.   Y.    512;    Rawitzky  v.  Railroad 

way    V.    Windes,    (1892)    2    Q.    B.  Co.,    40    La.    Ann.    47;    Barker    v. 

595,  61  L.  J.  Q.  B.  608.  Coffin,  31  Barb.  556;  Wentz  v.  Rail- 

1.  Boyd  V.  Spencer,  103  Ga.  828,  way  Co.,  3  Hun,  241;  Railroad  Co. 

30  S.  E.  Rep.  841,  68  Am.  St.  Rep.  v.    Proctor,    1    Allen,    267;    Hanlon 

146,  citing  Hutch,   on  Carr.;    Cas-  v.    Railroad    Co.,    109    Iowa,    136, 

siano   v.   Railway    Co.    (Tex.    Civ.  80    N.    W.    Rep.    223;    Trezona    v. 

App.),    82    S.    W.    Rep.    806.      The  Railway  Co.,    107   Iowa,   22,   77  N. 

state    legislature    may    enact    that  W.    Rep.    486,    43    L.    R.    A.    136; 

limitations   to   the   contrary   shall  Railroad   Co.   r.   Marlett,   75   Miss. 
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most  strongly  against  the  carrier.^  In  order  to  be  effective, 
however,  limitations  as  to  time  of  use  must  be  made  known  to 
the  public  in  such  a  way  and  by  such  means  as,  in  the  special 
case,  may  be  necessary  and  best  adapted  to  serve  the  conveni- 
ence and  purpose  of  the  passenger  as  well  as  of  the  carrier. 
As  to  what  notice  of  limitations  is  required  or  is  sufficient  in 
order  to  reach  and  affect  the  public,  the  authorities  are  by  no 
means  agreed,  the  difference  of  opinion  arising  from  the  fact 
that  some  authorities  regard  such  limitations  as  in  the  nature 
of  regulations  adopted  by  the  carrier  for  the  better  manage- 
ment of  its  business,  while  others  regard  them  as  matters  of 
contract  between  the  passenger  and  carrier.  The  latter  seems 
to  be  the  better  rule  and,  under  it,  a  person  who  purchases  a 
general  ticket,  and  pays  the  usual  price  therefor,  is  entitled  to 
one  passage,  unlimited  as  to  time,  upon  any  train  which,  un- 
der the  proper  and  usual  schedules  of  the  road,  stops  at  the 
point  of  the  passenger's  destination.  If  a  ticket  limited  or 
conditional  is  sold  to  a  passenger,  it  can  only  be  done  upon 
an  express  agreement  with  him,  either  oral  or  in  writing,  and 
either  based  upon  a  consideration,  or  with  the  alternative  pre- 
sented to  the  passenger  of  a  full  and  unlimited  ticket.  The 
mere  stamping  or  printing  of  a  limitation  or  condition  upon 
the  face  or  back  of  a  ticket,  and  the  acceptance  of  such  ticket 
by  the  passenger,  without  more,  are  not  sufficient  to  bind  him 
to  such  condition  or  limitation,  in  the  absence  of  actual  notice 
to  him  of  such  condition  or  limitation  and  his  assent  thereto 
when  he  purchases  his  ticket.  Nor  will  the  posting  of  notices 
in  the  Waiting  rooms,  ticket  offices,  and  on  the  cars  affect  pur- 
chasers with  notice  in  such  cases.  Passengers  have  but  little 
time  or  opportunity  to  read  such  placards;  and,  it  would  im- 
pose quite  a  serious  burden  upon  travel  to  hold  that  the  pub- 

956,    23    So.    Rep.    583;    Malott    v.  548;     Maxson  r.   Railroad   Co.,    97 

Woods,  109  111.  App.  512;  Schubach  N.  Y.   Supp.   962. 

r.   McDonald,    179    Mo.    163,    78    S.         3.  Railway    Co,    v.    Kinsley,    27 

W.  Rep.  1020,  65  L.  R.  A.  136.  101  Ind.   App.   135,   60   N.  E.  Rep.   169, 

Am.  St.  Rep.  452;  Demilly  r.  Rail-  87  Am.  St.  Rep.  245.  • 

road  Co.  91  Tex.  215,  42  S.  W.  Rep. 
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lie  must  read  all  these  notices  thus  posted  before  taking  passage 
on  a  train  upon  which  they  are  willing  to  and  do  pay  full  fare.-* 
This  rule  by  no  means  prevents  a  carrier  from  selling  special 
tickets  for  special  trains  with  limitations  and  conditions,  such 
as  excursion,  round-trip,  commutation  and  mileage  tickets, 
when  the  conditions  and  limitations  are  known  to  the  pur- 
chaser and  assented  to  by  him  orally  or  in  writing,  and  he  has 
paid  for  such  ticket  less  than  the  usual  fare.     When  tickets 


4.  Railroad  Co.  v.  Turner,  100 
Tenn.  213,  47  S.  W.  Rep.  223,  43 
L.  R.  A.  140;  Norman  v.  Railway 
Co.,  65  S.  Car.  517,  44  S.  E.  Rep. 
83,  95  Am.  St.  Rep.  809;  Dagnall 
V.  Railway  Co.,  69  S.  Car.  110,  43 
S.  E.  Rep.  97;  Railroad  Co.  v. 
Gaines,  99  Ky.  411,  36  S.  W.  Rep. 
174,  59  Am.  St.  Rep.  465;  Rail- 
road Co.  V.  Baldoni,  115  Ga.  1013, 
42  S,  E.  Rep.  364;  Boyd  v.  Spen- 
cer, 103  Ga.  828,  30  S.  B.  Rep.  841, 
68   Am.   St.  Rep.   146. 

Actual  knowledge  is  sufficient. 
McGhee  v.  Drisdale,  111  Ala.  597, 
20  So.  Rep.  391. 

"A  passenger  has  a  right  to  be 
conveyed  in  the  cars  of  a  railroad 
company  without  making  any  spe- 
cial contract  for  transportation. 
Upon  payment  of  the  usual  fare, 
the  company  is  bound  to  convey 
him,  and  is  under  all  the  obliga- 
tions imposed  by  law  on  common 
carriers,  so  far  as  they  relate  to 
him  as  a  passenger.  It  is  com- 
petent to  vary  these  obligations  by 
a  special  agreement,  on  valuable 
consideration,  between  the  passen- 
ger and  the  company.  But  if  the 
passenger  chooses  to  do  so,  he  may 
stand  on  his  legal  rights,  and  elect 
to  be  carried  to  his  destination 
without  making  any  special  con- 
tract. The  mere  purchase  of  a 
ticket  does  not  constitute  a   con- 


tract. Before  the  ordinary  liabil- 
ity of  the  railroad  company  can 
be  varied,  there  must  be  a  consent 
of  the  passenger,  founded  on  val- 
uable consideration.  The  ticket 
ordinarily  is  only  a  token,  show- 
ing that  the  passenger  has  paid 
his  fare.  But  where  the  ticket  is 
sold  at  less  than  the  usual  rates, 
on  the  condition  that  it  shall  not 
be  used  after  a  limited  time,  if 
the  passenger  accepts  and  uses  the 
ticket,  he  makes  a  contract  with 
the  company  according  to  the 
terms  stated,  and  the  reduction  in 
the  fare  is  the  consideration  for 
his  contract.  It  is  true  he  pays 
his  fare  before  he  receives  the 
ticket,  but  if  he  has  been  misled 
or  misinformed,  by  the  seller  of 
the  ticket,  as  to  its  terms,  he  has 
a  right  to  return  the  ticket  and 
receive  back  his  money.  The  rail- 
road company  agrees  to  carry  him 
at  the  reduced  rate,  upon  the  con- 
ditions stated  on  the  face  of  his 
ticket;  if  'he  agrees  to  those  terms, 
the  contract  is  consummated;  but 
he  cannot  take  advantage  of  the 
reduction  of  the  rate  and  reject 
the  terms  on  which  alone  the  re- 
duction was  made.  Pennington  v. 
Railroad  Co.,  62  Md.  95. 

See    also,    Pennsylvania    Co.    v. 
Spicker,  105  Pa.  St.  143. 
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are  sold  at  reduced  rates,  the  purchaser  should,  in  considera- 
tion of  such  reduced  fare  or  greater  privileges,  expect  and  look 
for  some  conditions,  limitations,  and  terms  different  from  those 
attaching  to  tickets  generally,  and  be  on  his  guard  to  become 
informed  of  them.^  But  there  is  no  such  obligation  on  the  or- 
dinary passenger  who  pays  the  usual  or  full  fare  and  asks  for 
no  reduced  rates  or  special  privileges;  and  he  has  a  right  to 
expect  an  unlimited  ticket. 

Some  courts,  however,  regard  limitations,  as  to  the  time  of 
use  of  a  ticket,  as  regulations  of  the  carrier  and  not  as  mat- 
ters of  contract  between  the  carrier  and  the  passenger.  If  that 
view  be  correct,  it  necessarily  follows  that  the  passenger  must 
take  notice  of  such  a  regulation  as  he  must  do  of  all  other 
reasonable  rules  and  regulations  of  the  carrier.  Notice  of  a 
time  limitation  on  the  ticket  would  therefore  be  sufficient,^ 
and  the  mere  posting  of  a  notice  that  tickets  are  limited,  with- 
out printing  on  the  ticket  or  other  notification,  has  been  held 
to  be  sufficient  to  bring  to  the  passenger  knowledge  of  the  lim- 
itation so  as  to  make  it  binding  on  him.'''  This  view  seems 
hardly  tenable  in  the  light  of  modern  authorities. 

If  the  more  modern  rule  be  correct,  and  a  time  limitation  is 
a  matter  of  contract  and  not  of  mere  regulation  by  the  car- 
rier, a  distinction  should  be  noted  between  tickets  which  are 
mere  tokens  or  checks  not  purporting  to  be  contracts  between 
the  carrier  and  the  purchaser,  but  which  only  indicate  the 
route  over  which  the  passenger  is  to  be  carried,  and  contract 
tickets.  In  the  first  class  of  tickets,  the  purchaser  is  not  pre- 
sumed to  look  for  limitations.     In  contract  tickets  which  no 

5.  See  cases  cited   in  preceding  Co.,   67   111.   390;   Maxson   r.   Rail- 
note,  and  also  Elliott  v.  Southern  road  Co.,  97  N.  Y.  Supp.  962. 
Pacific  Co.,   145   Cal.   441,   79   Pac.  6.  Coburn   v.   Railroad    Co.,    105 
Rep.  420,  68  L.  R.  A.  393;  Railway  La.    398,   29    So.   Rep.    882,    83    Am. 
Co.  V.  Ricks,  109  Ga.  339,  34  S.  E.  St.  Rep.  242;   Freeman  v.  Railway 

Rep.  570;   Grogan  r.  Railway  Co.,     Co.,  Kan,  ,  SO   Pac.  Rep. 

39  W.  Va.   415,   19   S.   E.  Rep.   563,  592. 

citing   Hutch,   on    Carr. ;    Railway  7.  Johnson    r.    Railroad    Co.,   46 

Co.  V.  Howard,  111  Ga.  842,  36  S.  N.  H.  213,  88  Am.  Dec.  199. 

E.  Rep.  213;  Churchill  v.  Railroad 
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person  who  could  read  could  glance  at  without  seeing  that 
they  purport  to  govern  the  relation  of  carrier  and  passenger 
in  detail,  the  ordinary  purchaser  is  presumed  to  look  for  such 
limitations.  But  even  in  the  latter  case,  the  limitations  must 
be  supported  by  an  adequate  consideration  in  the  shape  of  a 
reduced  rate,  or  otherwise.^ 

Sec.  1044.  Same  subject. — The  chief  use  of  a  passenger 
ticket  is  to  identify  the  holder  as  a  person  who  has  paid  his 
fare  or  has  otherwise  complied  with  conditions  entitling  him 
to  carriage,  and  this  use  of  it  is  ordinarily  made  when  the 
holder  offers  himself  to  be  carried;  hence,  where  nothing  is 
expressed  to  the  contrary,  a  stipulation  purporting  to  limit 
the  use  of  a  ticket  to  a  specified  time  is  construed  as  fixing  that 
time  as  the  latest  for  commencing  and  not  for  completing  the 
journey.^ 

It  has  also  been  held  that  when  a  railway  passenger  ticket 
contains  a  clause,  "Continuous  passage  wdthin  one  day  of  date 
of  sale,"  and  a  certain  date  is  stamped  upon  it,  such  date  is 
presumptively  the  date  of  its  sale,  and  if  presented  at  a  subse- 
quent date,  its  holder  is  not  entitled  to  have  it  accepted  as 
valid.  But  if  sold  on  another  date  than  that  stamped  upon  it, 
it  is  good  from  the  date  of  sale  and  not  from  the  date  inserted 
in  the  ticket.^^ 

8.  Where     the     passenger     pur-  exists,  and,    under  it,  the  passen- 

chases  a  ticket  for  transportation  ger    is   entitled    to    be    carried    to 

from    one   point    to    another   over  and  from  the  points  named  with- 

the  road  of  a  common  carrier,  and  out    regard    to    time    limitations 

pays  full  or  regular  ordinary  fare,  printed  upon   it.     Boling  v.  Rail- 

the    ticket    is    not   intended    as    a     road  Co.,  Mo.  ,  88  S.  W. 

contract     itself,    but    as    a    mere  Rep.     35.      See    also.     Walker    v. 

token   or   evidence   of   a    contract  Price,   62   Kan.   327,   62   Pac.   Rep. 

which  the  law  creates  and  which  1001,  84  Am.   St.  Rep.   392,  citing 

lies    behind   the   ticket.      In   such  Hutch,  on  Carr. 

case  the  law  makes  the   contract  9.  Morningstar   v.   Railroad   Co.. 

and  regulates  the  reciprocal  rights  135  Ala.  251,  33  So.  Rep.  156. 

and    duties    of    both    carrier    and  10.  Ellsworth  v.  Railway  Co.,  95 

passenger,    and    the    ticket    is    a  Iowa,  98,   63  N.  W.  584,  29  L.  R. 

mere    token    that    such    contract  A.  173. 
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Sec.  1045.  Same  subject. — So  when  a  ticket  is  issued  by  a 
carrier  not  good  for  passage  after  a  certain  date,  if  the  holder 
of  the  ticket  commences  his  journey  before  midnight  of  the  last 
day,  he  is  entitled  to  complete  the  passage  on  the  ticket  al- 
though it  cannot  be  so  completed  before  the  expiration  of  the 
time  fixed  in  the  contract,  and  the  fact  that  a  change  of  trains 
is  necessary  cannot  affect  the  right  of  the  passenger  to  com- 
plete the  passage  on  the  ticket.^  ^  Thus,  a  ticket  sold  on  the 
6th  of  the  month,  to  be  used  within  two  days  from  its  date, 
may  be  used  at  any  time  before  midnight  on  the  Sth.^^  When 
the  day  upon  which  the  ticket  expires  is  Sunday,  upon  which 
no  trains  are  run,  it  will  be  good  for  use  on  Monday.^ ^  Where, 
however,  the  time  has  expired  before  the  passenger  has  had 
an  opportunity  to  use  his  ticket,  though  through  the  negli- 
gence of  the  carrier,  the  passenger  is  not  entitled  to  ride  upoA 
it,  but  should  pursue  his  remedy  against  the  carrier  for  the 
breach  of  the  contract  ;i'*  but  this  is  subject  to  the  qualifica- 
tion that  if  the  passenger  started  in  time  to  make  his  passage 
within  the  time  limited,  he  should  not  suffer  if  any  casualty  or 

11.  Railway  Co,  v.  Kinsley,  27  Ohio  St.  276,  citing  Slielton  v. 
Ind.  App.  135,  60  N.  E.  Rep.  169,  Railroad  Co.,  29  Ohio  St.  214; 
87  Am.  St.  Rep.  245;  Railroad  Co.  Townsend  r.  Railroad  Co.,  56  N. 
V.  Stephen,  1.3  Ky.  L.  R.  687;  Y.  295;  Frederick  v.  Railroad  Co., 
Railroad  Co.  v.  Powell,  13  Tex.  37  Mich.  342;  Lake  Shore,  etc. 
Civ.  App.  212,  35  S.  W.  Rep.  841;  R'y  Co.  v.  Pierce,  47  Mich.  277; 
Rutherford  v.  Railway  Co.,  28  Railway  Co.  v.  Watson,  110  Ga. 
Tex.  Civ.  App.  625,  67  S.  W.  Rep.  681,  36  S.  E.  Rep.  209. 

161.  If  the  time  has  expired  through 

Good    if    passage    begun    before  the    negligence    of    the    carrier's 

midnight   of   last   day.      Evans   r.  agent   in   not  punching   the   right 

Railway    Co.,    11    Mo.    App.    463.  date    upon    the    ticket,    and    that 

Sufficient  if  trip  begun  before  ex-  fact  is  brought  to  the  attention  of 

piration.      Auerbach    v.    Railroad  the   head   oflBce   by   the   conductor 

Co.,  89  N.  Y.  281;  Lundy  v.  Rail-  who    is    instructed    to    honor    the 

road  Co.,  66  Cal.  191.  ticket,   and   the   conductor  of   the 

12.  Georgia  R.  Co.  v.  Bigelow,  next  division  refuses  to  honor  the 
68  Ga.  219.  ticket    and    expels    the    passenger 

13.  Little  Rock,  etc.  R'y  Co.  v.  from  the  train,  the  railroad  will 
Dean,  43  Ark.  529.  be  liable.    Johnson  v.  Railway  Co., 

14.  Pennsylvania  Co.  v.  Hine,  41  46  Fed.  347. 
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incapacity  in  the  initial  or  any  connecting  line  made  the  jour- 
ney impracticable  within  the  limit.^^ 

Sec.  1046.    Same  subject. — A  time  limitation  as  to  the  use  ot 

a  ticket  must  be  reasonable  in  view  of  all  the  facts  and  cir- 
cumstances existing  at  the  time  the  contract  is  entered  into, 
and,  if  it  be  unreasonable,  a  passenger  who  avails  himself  of 
the  first  opportunity  to  complete  his  journey  under  the  eon- 
tract  may  do  so,  although  the  time  stipulated  therein  has  ex- 
pired.^ ^  But  there  is  no  principle  of  law  which  will  authorize 
the  passenger  not  to  proceed  under  the  original  contract  at  all, 
but  to  seek  to  enforce  a  passage  upon  a  subsequent  and  dis- 
tinct journey  commenced  long  after  the  time  stipulated  in  the 
eontract.i^ 

15.  Morningstar  v.  Railroad  Co.,  But  it  has  been  held  that  "good 
135  Ala.  251,  33  So.  Rep.  156;  for  this  trip  only"'  relates  to  the 
Mitchell  V.  Railway  Co.,  77  Miss,  time  of  using  the  ticket  and  not 
917,  27  So.  Rep.  834;  Myers  v.  to  its  date,  and  that  therefore  the 
Railway  Co.,  64  S.  Car.  514,  42  S.  bolder  may  retain  the  ticket  and 
E.  Rep.  598;  Railroad  Co.  v.  Har-  commence  his  journey  on  a  sub- 
ris,  81  Miss.  208,  32  So.  Rep.  309,  sequent  day  to  its  date,  but  that 
59  L.  R.  A.  742,  95  Am.  St.  Rep.  having  once  commenced  it,  it  must 
466.  be  continuous,  and  if  he  stop  over 

16.  Elliott  V.  Southern  Pacitic  upon  the  route,  he  cannot  after- 
Co.,  145  Cal.  441,  79  Pac.  Rep.  wards  proceed  with  the  same  tick- 
420,  68  L.  R.  A.  393;  Railway  Co.  et.  Pier  v.  Finch,  24  Barb.  514. 
V.  Wright,  2  Tex.  Civ.  App.  463,  And  where  the  ticket  was  "good 
21  S.  W.  Rep.  399;  Railway  Co.  v.-  for  twenty  days,"  it  was  said  that 
Dennis,  4  Tex.  Civ.  App.  90,  23  although  the  holder  might  defer 
S.  W.  Rep.  400;  Railway  Co.  v.  using  it  until  the  time  was  about 
Wright,  10  Tex.  Civ.  App.  179,  30  to  expire,  yet  if  he  commenced  his 
S.  W.  Rep.  294.  trip   as   soon   as   he   obtained   the 

See  also,  Marx  v.  Railroad  Co.,  ticket,  he  must  continue  it  to  the 

112  La.  1085,  36  So.  Rep.  862.  end  without  stopping,  and  that  if 

17.  Elliott  V.  Southern  Pacific  he  stopped  over  for  another  train, 
Co.,  supra.  he   would   forfeit  his   right  to  go 

Where  a  ticket  is  "good  for  one  further   with   the   same  ticket,  al- 

seat,"  it  means  a  seat  on  the  same  though   the   twenty  days   had  not 

train  upon   which  the  holder  has  elapsed.     Hamilton  v.  The  R.  R., 

once  taken  passage,  and  not  upon  51  N.  Y,  100. 

another    train    or    upon    different        The    law    was    thus     stated    by 

stages  of  the  same  journey.     Die-  Lott,  Ch.  C,  but  the  other  judges 

trich  V.  The  Railroad,  71  Penn.  St.  declined  to  express  their  opinions 

432.  upon    the    point,    it   being    unnec- 
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Sec.  1047.  Same  subject. — A  carrier  may  waive  the  limita- 
tion as  to  time  by  accepting  and  receiving  the  owner  of  the 
ticket  as  a  passenger  after  the  time  limited  in  the  ticket  has 
expired.i^  But  the  fact  that  one  of  two  tickets,  not  used  within 
the  time  limited,  was  received  as  good  does  not  constitute  a 
waiver  as  to  the  other.i^ 

Sec.  1048.    (§  577.)    Rule  different  in  case  of  coupon  tickets. 

— A  well-recognized  distinction  exists  between  the  ordinary 
ticket  of  the  carrier,  which  bmds  it  to  carry  from  point  to 
point  upon  its  o^^^l  road,  and  tickets  which  entitle  the  holder 
not  only  to  passage  over  the  line  of  the  company  issuing  them, 
but  also  over  other  connecting  lines  over  which  it  is  necessary 
for  him  to  pass  in  order  to  reach  his  destination,  and  which 
are  issued  in  what  is  called  the  coupon  form  and  are  denomi- 
nated coupon  tickets.  When  the  carriage  contemplated  is 
confined  to  the  line  which  issues  the  ticket,  it  is  a  contract 
solely  with  that  line  to  carry  the  holder  according  to  its  terms, 
and  when  the  transportation  is  once  begun,  both  parties  are 
held  to  a  continuous  performance  until  it  is  completed  unless 
otherwise  agreed.^** 

Sec.  1049.  (§  578.)  Coupon  ticket  does  not  usually  import 
contract  of  through  carriage. — But  when  the  passenger  has 
received  from  the  carrier  a  number  of  such  coupon  tickets,  one 
for  his  passage  over  the  route  of  the  first  and  others  as  pass- 
ports over  the  lines  of  succeeding  carriers,  the  rule  applicable 
to  common  carriers  of  goods,  by  which  a  through  bill  of  lading 
and  the  i)ayment  of  through  freight  would  make  the  first  or 
contracting  carrier  responsible  for  their  safe  transportation 
throughout  their  whole  route  to  destination,  does  not  apply, 

essary  to  do  so,  there  being  error  ton,    etc.    R.    Co.    v.    Trafton,    151 

upon    another    point,    upon   which  Mass.  229. 

the  judgment  below  was  reversed.  18.  Pennington  v.  Railroad  Co., 

A   statute  giving  longer   life  to  00  111.  App.  028. 

the  ticket  than  that  expressed  up-  19.  Hanlon   i\  Railroad  Co.,  109 

on  its  face  will   not  be  given  an  Iowa,  1.36,  80  N.  W.  Rep.  223. 

extraterritorial    effect.      Carpenter  20.  Railroad  Co.  v.  Klyman,  108 

V.  Railway  Co.,  72  Me.  388;   Bos-  Tenn.  304,  G7  S.  W.  Rep.  472,  56 
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and  sucli  tickets  are  held  not  to  import  a  contract  on  the  part 
of  the  first  carrier,  from  whom  they  are  received,  to  be  respon- 
sible for  the  carriage  of  the  passenger  beyond  its  own  line.  In 
such  cases  the  first  carrier  is  considered  rather  in  the  light  of 
an  agent  for  the  succeeding  carriers  than  as  undertaking  for 
their  faithful  discharge  of  their  duty,  and  the  coupons  as  in 
the  nature  of  separate  tickets  on  behalf  of  the  successive  car- 
riers, and  binding  upon  them  in  the  same  manner  as  if  issued 
by  themselves.21    And  the  same  rule  of  construction  is  applied 


L.  R.  A.  769,  91  Am.  St.  Rep.  755, 
citing  Hutch,  on  Carr. 

21.  Young  V.  Railroad  Co.,  115 
Penn.  St.  112;  Auerbach  v.  Rail- 
road Co.,  89  N.  Y.  281;  Kerrigan 
V.  Railroad  Co.,  81  Cal.  248;  Penn- 
sylvania R.  Co.  v.  Connell,  112  111. 
295;  Hartan  r.  Railroad  Co.,  114 
Mass.  44;  Pennsylvania  R.  Co.  r. 
Scharzenberger,  45  Penn.  St. 
208;  Atchison,  etc.  R.  Co.  r.  Roach, 
35  Kans.  740;  Baltimore,  etc.  R. 
Co.  V.  Campbell,  36  Ohio  St.  647; 
Railroad  Co.  r.  Foster,  134  Ala. 
244,  32  So.  Rep.  773,  92  Am.  St. 
Rep.  25,  citing  Hutch,  on  Carr.; 
Spencer  v.  Lovejoy,  96  Ga.  657,  23 
S.  E.  Rep.  836,  51  Am.  St.  Rep. 
152,  citing  Hutch,  on  Carr.;  Rail- 
road Co.    V.  Mulford,   162   111.   522, 

44  N.  E.  Rep.  861,  35  L.  R.  A. 
599,  reversing  59  111.  App.  479; 
St.  Clair  v.  Railroad  Co.,  77  Miss. 
789,  28  So.  Rep.  957;  Koenke  v. 
Railroad  Co.,  57  N.  Y.  Supp.  325, 
39  App.  Div.  457;  Railroad  Co.  r. 
Loftis,  72  Ohio  St.  288,  74  N.  E. 
Rep.  179,  182,  106  Am.  St.  Rep. 
597;  Nichols  v.  Railroad  Co.,  23 
Ore.  123,  31  Pac.  Rep.  296,  18  L.  R. 
A.  55,  37  Am.  St.  Rep.  664,  citing 
Hutch,  on  Carr.;  Moore  v.  Rail- 
way  Co.,    18   Tex.    Civ.    App.    561, 

45  S.  W.  Rep.  609;  Railway  Co.  t'. 
Looney,    85    Tex.    158,    19    S.    W. 


1039,   34   Am.    St.  Rep.    787,   16   L. 
R.  A.  471. 

The  fact  that  a. passenger  knows 
what  a  coupon  ticket  is,  and  in- 
tends to  purchase  a  ticket  taking 
him  over  the  defendant's  line  and 
another  connecting  line,  warrants 
the  inference  of  notice  to  him  of 
a  statement  at  the  head  of  the 
ticket  that  the  company  selling 
the  ticket  acts  as  "agent"  and  that 
it  does  not  intend  to  become  re- 
sponsible beyond  its  own  line. 
Talcott  V.  Railroad  Co.,  159  N.  Y. 
461,  54  N.  E.  Rep.  1,  reversing  in 
part,  affirming  in  part,  35  N.  Y. 
Supp.  574,  89  Hun,  492;  s.  c.  66 
Hun,  456,  21  N.  Y.  Supp.  318. 

In  Dresser  v.  Railway  Co.,  116 
Fed.  281,  53  C.  C.  A.  559,  plaintiff, 
desiring  transportation  to  Dawson 
City  from  Chicago,  paid  the  de- 
fendant railroad  company  $362  and 
received  in  return  a  coupon  tick- 
et for  transportation  to  Seattle 
and  an  order  on  a  steamship 
company  for  transportation  from 
Seattle  to  Dawson.  The  order 
stated  its  value  at  $300.  It  was 
held  that  there  was  no  through 
contract  to  transport  plaintiff 
from  Chicago  to  Dawson  City,  and 
defendant  could  not  be  held  liable 
for  a  delay  occurring  after  plain- 
tiff left  Seattle. 
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when  the  question  is  as  to  responsibility  for  the  loss  of  the 
passenger's  baggage,  the  carriage  of  which  is  regarded  as  a 
mere  incident  of  the  carriage  of  the  passenger.22  And  conse- 
quently it  has  been  held  that,  in  the  absence  of  an  express  con- 
tract for  through  transportation,  or  circumstances  from  which 
it  will  be  implied,  the  holder  of  such  coupon  tickets  is  not 
bound  to  pursue  his  journey  without  intermission  when  it  has 
been  once  begun,  as  in  the  case  of  a  passenger  whose  trip  is 
confined  to  the  route  of  a  single  carrier,  but  may,  at  the  end  of 
each  of  its  stages  represented  by  such  tickets,  temporarily  dis- 
continue his  passage  without  losing  his  right  to  resume  it 
within  a  reasonable  time.^^     This  rule  has  also  been  extended 


22.  Knight  v.  The  Railroad,  56 
Me.  234;  Hartan  v.  The  Railroad, 
114  Mass.  44;  Kessler  v.  The 
Railroad,  7  Lans.  62;  Hood  v. 
The  Railroad,  22  Conn.  1;  Elmore 
r.  The  Railroad,  23  id.  457;  Ells- 
worth V.  Tartt,  26  Ala.  733; 
Sprague  v.  Smith,  29  Vt.  421; 
Nashville,  etc.  R.  R,  v.  Sprayber- 
ry,  9  Heisk,  852. 

But  see,  contra,  Hutchins  v. 
Pennsylvania  R.  Co.,  181  N.  Y.  ■ 
186,  73  X.  E.  972,  106  Am.  St.  Rep. 
537,  affirming  86  N.  Y.  Supp.  1138, 
92  App.  Div.  612.  (Strong  dis- 
senting opinion  citing  this  sec- 
tion.) 

23.  Brooke  r.  The  Railway,  15 
Mich.  332;  Little  Rock,  etc.  R'y 
Co.  r.  Dean,  43  Ark.  529;  Nichols 
r.  Railroad  Co.,.  23  Ore.  123,  31 
Pacific  Rep.  296,  18  L.  R.  A.  55, 
37  Am.  St.  Rep.  664. 

In  Auerbach  r.  Railroad  Co.,  89 
N.  Y.  281,  it  appeared  that  plain- 
tiff at  St.  Louis,  had  purchased  a 
coupon  ticket  over  several  lines 
to  New  York.  It  was  "good  for 
one  continuous  passage,"  and  was 
to  be  used  on  or  before  September 
26.    Leaving  St.  Louis  on  the  day 


of  its  purchase,  plaintiff  went  over 
one  line  to  Cincinnati,  where  he 
stayed  one  day;  thence  he  went 
over  another  line  to  Cleveland, 
where  he  stayed  a  few  hours; 
thence  upon  another  coupon  he 
went  to  Buffalo,  where  he  arrived 
on  the  24th  and  stayed  one  day, 
having  then  left  one  coupon  which 
entitled  him  to  a  ride  over  de- 
fendant's road  from  Buffalo  to 
New  York.  Being  desirous  of 
stopping  at  Rochester,  he  pur- 
chased a  separate  ticket  to  that 
place  and  went  there  on  the  25th. 
On  the  afternoon  of  the  26th  he 
entered  defendant's  train  at  Roch- 
ester for  passage  to  New  York, 
and  tendered  his  ticket,  which 
was  duly  accepted,  and  he  rode 
upon  it  until  the  afternoon  of  the 
27th,  when  a  new  conductor  re- 
fused to  honor  it  because  it  had 
run  out,  demanding  the  payment 
of  fare  and  ejecting  plaintiff.  The 
court  held  the  ejection  wrongful; 
that  plaintiff  had  a  right  to  be- 
gin his  journey  on  defendant's 
road  at  any  point  between  Buf- 
falo and  New  York,  and  that,  hav- 
ing begun  to  use  it  before  the  ex- 


1212 


THE   LAW   OF    CARRIERS. 


[§  1050. 


to  cases  where  passengers  hold  tickets  having  separate  coupons 
-for  different  divisions  of  the  same  line.^^ 

Sec.  1050.  (§  579.)  Same  subject — But  contract  for  through 
carriage  may  be  so  made. — There  is,  however,  nothing  in  the 
employment  of  such  tickets  inconsistent  with  the  idea  of  a  con- 
tract for  through  transportation  by  the  first  carrier  which  will 
make  him  the  responsible  party  to  the  passenger  for  all  in- 
juries or  losses  throughout  the  entire  journey.  It  may  there- 
fore be  shown  that  there  was  such  a  contract,  notwithstanding 
the  acceptance  of  such  tickets,  and  that  the  tickets  were  deliv- 
ered in  pursuance  of  the  contract;  and  whether  or  not  there 
was  such  a  contract  must,  in  every  case  bf  the  kind,  depend 
upon  the  facts.^^     In  Quimby  v.  Vanderbilt,^^  the  evidence 


piration  of  the  time,  he  could  law- 
fully complete  his  journey  upon 
it. 

24.  Spencer  i\  Lovejoy  Co.,  96 
Ga.  657,  23  S.  E.  Rep.  836,  51  Am. 
St.  Rep.   152. 

25.  Cherry  v.  Railroad  Co.,  61 
Mo.  App.  303;  s.  c.  52  Mo.  App. 
499;  Talcott  v.  Railroad  Co.,  159 
N.  Y.  461,  54  N.  E.  Rep.  1,  re- 
versing in  part  and  affirming  in 
part  35  N.  Y.  Supp.  574,  89  Hun, 
492;  s.  c.  66  Hun,  456,  21  N.  Y. 
Supp.   318. 

A  railroad  may,  by  its  advertise- 
ments, treat  the  entire  journey 
over  its  own  and  connecting  lines 
as  an  entire  trip  for  which  it 
alone  would  be  responsible,  and 
in  such  case  it  would  be  liable 
in  damages  for  an  accident  hap- 
pening on  the  connecting  car- 
rier's lines,  due  to  an  over- 
crowded condition  of  the  cars. 
Railroad  Co.  r.  Dumser,  161  111. 
190,  43  N.  E.  Rep.  698,  affirming 
60  111.  App.  93. 

A  railroad  company  selling  a 
ticket  over    its    own    and    a   con- 


necting line,  which  connecting 
line  is  merely  the  means  of  reach- 
ing the  real  terminus  of  its  road, 
and  to  which  its  train  is  trans- 
ferred, must  be  held  responsible 
for  any  negligence  during  the 
transfer,  whether  by  the  acts  or 
omissions  of  its  own  immediate 
servants  or  those  of  the  connect- 
ing line  by  which  it  causes  its 
trains  to  be  so  transferred.  Rail- 
road Co.  V.  Gates,  162  111.  98,  44 
N.  E.  Rep.  1118,  affirming  61  111. 
App.   211. 

Where  there  is  evidence  tend- 
ing to  show  the  operation  of  the 
road,  on  which  the  injury  oc- 
curred, by  the  defendant  at  the 
time  of  the  accident,  defendant 
cannot  evade  liability  by  showing 
that  its  charter  did  not  authorize 
it  to  operate  such  road,  and  that 
the  ticket  held  by  the  passenger 
provided  that  the  defendant  as- 
sumed no  responsibility  beyond  its 
own  line.  Railroad  Co.  r.  Rambo, 
r)9  Fed.  75,  S  C.  C.  A.  6,  16  U.  S. 
App.   277. 

26.  17  N.  Y.  306. 
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was  positive  of  a  verbal  contract  by  the  defendant  to  carry  the 
plaintiff  from  New  York  to  San  Francisco,  and  there  v^^ere 
various  facts  and  circumstances  besides,  tending  to  prove  that 
the  contract  was  entire  on  his  part;  and  although  the  plain- 
tiff had  accepted  separate  tickets  for  different  parts  of  the 
route,  parol  evidence  of  the  real  contract  was  held  to  be  admis- 
sible. "They"  (the  tickets),  said  Denio,  J.,  "are  quite  con- 
sistent with  a  more  special  bargain.  .  .  .  We  do  not  say 
that  the  receiving  of  separate  tickets  for  the  different  lines  is 
not  evidence  of  some  weight  upon  the  question  whether  the 
contract  was  entire,  but  we  hold  that  it  does  not  come  within 
the  rule  which  excludes  parol  testimony  respecting  a  contract 
which  has  been  reduced  to  writing."  But  if  nothing  more  be 
shown  than  the  sale  of  the  tickets,  it  will  be  presumed  that 
nothing  further  was  contemplated  than  that  the  carrier  should 
be  responsible  for  his  own  route  alone.-'^  And  while  proof  of 
the  fact  that  the  passage  money  was  paid  for  the  whole  trip, 
and  was,  by  an  agreement  between  them,  to  be  divided  among 
the  carriers  upon  the  different  routes  in  a  specified  manner, 
would  not  establish  such  a  partnership  arrangement  as  would 
make  them  jointly  or  separately  liable  for  the  negligence  of 
each  other,  yet  if  it  could  be  shown  that  the  agreement  was  to 
divide  the  net  profits  instead  of  gross  receipts,  the  rule  would 
be  different.2^  So  if  it  should  appear  that  the  contract  with 
the  carrier  was  for  through  transportation,  and  that  the  suc- 
ceeding carriers  acted  in  its  accomplishment  merely  as  agents, 
the  contract  would  be  construed  as  entire,  and  the  initial  car- 
rier would  be  held  liable  for  the  negligence  of  the  succeeding 
carriers  or  their  failure  to  live  up  to  the  terms  of  the  contract 
made  by  the  initial  carrier  with  the  passenger.^^ 

27.  Milnor  v.  The  Railroad,  53  W.  Rep.  10G6,  54  Neb.  747,  69  Am. 
N.  Y.  363;  Kessler  v.  The  Rail-  St.  Rep.  741;  Bussman  v.  Transit 
road,  61  id.  538;  Talcott  v.  Rail-  Co.,  71  Fed.  654;  s.  c.  29  N.  Y. 
road  Co.,  80  N.  Y.  Supp.  149,  39  Supp.  1066,  9  Misc.  410.  (Initial 
Misc.  443.  carrier  held  liable  for  connecting 

28.  A7ite,  §  249  et  seq.  carrier's  failure  to  provide  state- 

29.  Railroad  Co.  v.  Crow,  74  N.  room.) 
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Sec.  1051.  Effect  of  non-designation  of  route  in  ticket  when 
there  is  a  longer  and  shorter  route. — Where  the  carrier  has 
two  lines  of  road  between  two  points,  one  of  w^hich  is  shorter 
than  the  other,  and  a  passenger  is  furnished  a  ticket  which  is 
silent  as  to  which  route  he  may  travel  over,  it  is  the  duty  of 
the  passenger  to  take  the  shorter  route;  but  proof  may  be 
offered  to  show  that  there  was  a  custom  or  usage  followed  by 
the  carrier  of  permitting  passengers,  under  similar  circum- 
stances, to  ride  over  the  longer  route  and,  if  the  proof  is  suffi- 
cient to  establish  a  general  custom  or  usage  to  that  effect,  such 
usage  or  custom  becomes  a  part  of  the  contract  of  carriage  en- 
titling the  passenger  to  carriage  over  the  longer  route.^^ 

Sec.  1052.  (§  580.)  If  ticket  does  not  express  the  entire 
contract,  it  may  be  shown  by  other  proof. — Passenger  tickets 
do  not  generally  set  out  the  full  contract  between  the  parties, 
and  are  for  the  most  part  mere  memoranda,  importing  a  con- 
tract on  the  part  of  the  carrier  to  carry  the  passenger  from  one 
given  point  to  another,  in  the  manner  in  which  the  holders  of 
such  tickets  are  usually  carried.  As  is  said  in  one  case,  the 
real  contract  between  the  carrier  and  the  passenger  is  usually 
made  before  the  ticket  is  delivered,  and  where  it  does  not  pur- 
port to  be  the  complete  agreement  between  the  carrier  and  the' 
passenger,  it  has  been  held  that  suppletory  evidence  is  compe- 
tent to  show  \vhat  was  the  real  contract  indicated  by  the 
ticket.^i    In  this  incomplete  form  the  tickets  are  no  more  than 

30.  Milroy  v.  Railroad  Co.,  98  son  v.  The  Railroad,  48  N.  Y.  212; 
Iowa,  188,  67  N.  W.  Rep.  276.  Elmore  v.  Sands,  54  id.  512;  Cros- 

See   also.   Railroad    Co.   v.   Har-  by   v.   Railroad    Co.,   69   Me.   418; 

per,  83  Miss.  560,  35  So.  Rep.  764,  Burnham  v.  Railroad  Co.,  63  Me. 

64  L.  R.  A.  283,  102  Am.  St.  Rep.  29S;     Coine    v.    Railway    Co.,    123 

469;   Church   v.  Railway  Co.,   6  S.  Iowa,    458,    99    N.    W.    Rep.    134; 

Dak.   235,   60   N.  W.  Rep.   854,  26  Railway  Co.  v.  Lyons,  20  Ky.  L.  R. 

L.   R.  A.   616.  516,   46   S.  W.   Rep.   209;    Railway 

31.  Northern  R.  R.  Co.  v.  Page,  Co.  v.  Kinnebrew,  7  Tex.  Civ.  App. 
23  Barb.  130;   Barker  v.  Coflin,  31  549,  27  S.  W.  Rep.  631. 

id.  556;    Nevins  v.  The  Bay  State  An   instruction   that    a  railroad 

Co.,    4   Bosw.   225;    Brown   ii.   The  ticket    is    only    a    symbol,    and   a 

Railroad,  11  Cush.  97;   Johnson  v.  piece    of    evidence    showing   what 

The  Railroad,  46  N.  H.  213;  Raw-  the   real   contract   is,    is   properly 
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the  tokens  or  checks  which  the  bailor  may  take  from  the  com- 
mon carrier  as  evidence  of  his  receipt  of  goods  for  the  purpose 
of  being  carried,  and  which  would  not  be  held  to  preclude  the 
bailor  from  showing  a  special  contract  with  the  carrier  as  to 
the  terms  upon  which  they  had  been  accepted.^  2 

But  where  the  passenger  has  bought  and  been  given  such  a 
ticket  unlimited  on  its  face,  evidence  of  rules  or  regulations 
of  the  carrier  tending  to  defeat  the  apparent  right  conferred 
by  the  ticket  is  not  admissible  if  the  passenger  was  not  in- 
formed of  them.33  Neither  can  he  be  bound,  by  accepting  it, 
by  limitations  or  conditions  printed  upon  the  back  of  the 
ticket,  which  he  did  not  see  or  know  of,  and  to  which  his  at- 
tention was  not  called  at  the  time  he  accepted  it.^^ 

As  has  been  pointed  out  before,  there  is  a  distinction  be- 
tween mere  tokens  or  checks  not  purporting  to  be  contracts 
between  the  carrier  and  the  purchaser  and  tickets,  which  by 
written  conditions  inserted  therein,  purport  to  be  special  con- 
tracts. A  ticket  of  the  latter  class,  if  its  limitations  are  sup- 
ported by  an  adequate  consideration,  will  be  binding  upon  the 
person  who  accepts  it  as  entitling  him  to  a  right  to  be  carried, 
and  parol  evidence  cannot  be  introduced  to  alter  or  vary  its 

refused.      A    railroad    ticket    may  Ind.  App.  119,  30  N.  E.  Rep.  424, 

be   more   than    a   symbol,    and    it  51  Am.  St.  Rep.  206,  citing  Hutch, 

may  not  show  what  the  real  con-  on  Carr. 

tract  is.     Dixon   v.   Railroad   Co.,         "A  ticket  is  no  notice  of  condi- 

179  Mass.  242,  60  N.  E.  Rep.  581.  tions    concealed    therein    by    fine 

32.  Ames  v.  Southern  Pacific  Co.,  print,  unless  the  attention  of  the 
141  Cal.  728,  75  Pac.  Rep.  310,  99  holder  is  in  some  way  directed  to 
Am.  St.  Rep.  98.  them.      There    is    no    presumption 

33.  Pennsylvania  R.  Co.  v.  that  a  passenger  assents  to  the 
Spicker,  105  Penn.  St.  142;  Maro-  terms  of  a  complex  ticket  unless 
ney  v.  Railway  Co.,  106  Mass.  he  has  notice  of  what  they  are." 
153.  Hutchins   v.   Pennsylvania  R.   Co., 

34.  Brown  v.  Railroad  Co.,  11  181  N.  Y.  186,  73  N.  E.  Rep.  972, 
Cush.  97;  Malone  r.  Railroad  Co.,  106  Am.  St.  Rep.  537,  affirming 
12  Gray,  388;  Henderson  v.  Stev-  86  N.  Y.  Supp.  113S,  92  App.  Div. 
enson,    L.    R.    2    H.    L.    Sc.    470;  612.      See    also,    Railway    Co.    v. 

Quimby    t\    Vanderbilt,    17    N,    Y.  Record,  Ark.  ,  85  S.  W. 

300;    Railway    Co.    v.    Nicholai,    4  Rep.  421. 
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express  provisions.^^  The  consideration  for  the  limitations  in 
such  a  ticket  is  usually  found  in  the  form  of  a  reduced  rate.^c 
In  construing  such  a  special  contract  embodied  in  the  ticket 


35.  Fonesca  v.  Steamship  Co., 
153  Mass.  553,  27  N.  E,  Rep.  6G5; 
Walker  v.  Price,  62  Kan.  327,  62 
Pac.  Rep.  1001,  84  Am.  St.  Rep.  392; 
Railway  Co.  r.  Harrison,  97  Tex. 
611,  80  S.  W.  Rep.  1139,  reversing 
(Tex.  Civ.  App.)  77  S.  W.  Rep. 
1036;  Abram  v.  Railway  Co.,  83 
Tex.  61,  18  S.  W.  Rep.  321;  Boling 

V.  Railroad  Co.,  Mo.  ,  88 

S.  W.  Rep.  35. 

A  ticket  issued  to  a  passenger 
and  signed  by  him  constitutes  a 
contract  in  so  far  at  least  as  the 
stipulations  therein  contained,  and 
its  effect,  as  expressed  by  Its  pos- 
itive terms,  cannot  be  contradicted 
or  varied  by  parole  evidence. 
Rolfs  V.  Railway  Co.,  66  Kan.  272, 
71  Pac.  Rep.  526;  Eastman  r. 
Railroad  Co.,  70  N.  H.  135,  46 
Atl.  Rep.  54  (mileage  book) ; 
Watson  V.  Railway  Co.,  54  N.  Y. 
Supp.  201,  24  Misc.  Rep.  62S 
(mileage  book). 

36.  Railway  Co.  v.  De  Saus-^ure, 
116  Ga.  53,  42  S.  E.  Rep.  479; 
Spiess  V.  Railroad  Co.,  71  N.  J. 
Law  90,  58  Atl.  Rep.  116;  Rail- 
road Co.  V.  Bullock,  60  N.  J.  Law 
24,  36  Atl.  Rep.  773,  37  L.  R.  A.  417; 
Simis  V.  Railroad  Co.,  20  N.  Y. 
Supp.  639,  1  Misc.  Rep.  179;  Wat- 
son V.  Railroad  Co.,  104  Tenn.  194, 
56  S.  W.  Rep.  1024,  49  L.  R.  A. 
454;  Railroad  Co.  v.  Turner,  100 
Tenn.  214,  47  S.  W.  Rep.  223,  43 
L.  R.  A.  140;  Ketcheson  v.  Rail- 
road Co.,  19  Tex.  Civ.  App.  290, 
46  S.  W.  Rep.  907. 

In  Railway  Co.  i\  De  Saussure, 
supra,  fhe  purchaser  of  a  reduced 
rate    ticket   containing   conditions 


that  no  rebate  on  account  of  the 
non-use  of  the  ticket  from  any 
cause  would  be  allowed,  and  that 
the  ticket  should  be  presented  to 
the  conductor  on  each  trip,  was 
held  not  entitled  to  a  rebate  or  to 
travel  without  paying  fare  on  the 
loss  of  his  ticket. 

In  Spiess  v.  Railroad  Co.,  supra, 
a  passenger  was  held  bound  by  a 
provision  on  a  1000-mile  ticket 
that  the  carrier  would  not  assume 
responsibility  beyond  its  own 
line. 

In  Railroad  Co.  v.  Bullock,  su- 
pra, a  passenger  traveling  on  a 
reduced  rate  ticket  was  held  not 
entitled  to  carry  groceries  as 
baggage  when  his  ticket  restricted 
his  baggage  to  wearing  apparel 
only. 

In  Simis  v.  Railroad  Co.,  supra, 
and  Ketcheson  v.  Railroad  Co., 
supra,  evidence  as  to  statements 
of  ticket  agents  were  held  inad- 
missible. 

When  the  purchaser  buys  a 
ticket  at  less  than  the  usual  fare, 
he  is  thereby  put  upon  notice 
that  his  ticket  may  contain  spe- 
cial conditions  or  rules,  and  if  he 
has  the  misfortune  to  be  unable 
to  read  or  write,  the  burden  is 
on  him  either  to  make  that  fact 
known  to  the  agent,  or  to  ascer- 
tain from  some  one  who  can  read 
what  the  terms  and  conditions  of 
his  ticket  are,  and  if,  therefore, 
he  accepts  the  ticket  in  ignorance 
of  its  terms,  he  will  nevertheless 
be  bound  by  its  reasonable  require- 
ments. Watson  V.  Railroad  Co., 
supra. 
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of  a  passenger,  language  of  uncertain  or  doubtful  meaning 
should  generally  be  taken  in  its  strongest  sense  against  the 
carrier.^  ^ 

Sec.  1053.  (§  580a.)  Passenger  is  bound  by  terms  of  ticket 
contract. — It  may  therefore  be  stated  as  a  general  rule  that 
where  the  passenger  has  entered  into  a  special  contract  with 
the  carrier,  evidenced  by  his  ticket,  he  is  entitled  only  to  those 
rights  which  the  ticket  confers,  and  is  Bound  to  perform  the 
obligations  which  the  ticket  imposes  upon  him.-''^  But  if  the 
passenger  is  unable  to  comply  with  those  obligations  by  reason 
of  the  carrier's  failure  to  provide  the  requisite  agents,  or  by 
reason  of  its  failure  to  provide  its  agents  with  the  requisite 
facilities,  or  by  reason  of  the  negligent  failure  of  its  agents  to 
perform  their  duty,  performance  of  the  conditions  by  the  pas- 
senger will  be  excused.^*^     Thus  where  a  mileage  ticket  pro- 


37.  Railroad  &  Banking  Co.  v, 
Clarke,  97  Ga.  706,  25  S.  E.  Rep. 
368. 

38.  Dunlap  v.  Railroad  Co.,  35 
Minn.  203;  Pennington  v.  Rail- 
road Co.,  62  Md.  95;  Hill  v.  Rail- 
road Co.,  63  N.  Y.  101;  Lillis  v. 
Railway  Co.,  64  Mo.  464;  Downs 
V.  Railroad  Co.,  36  Conn.  287; 
Sherman  v.  Railway  Co.,  40  Iowa, 
45;  Powell  v.  Railroad  Co.,  25 
Ohio  St.  70;  Fonesca  v.  Steamship 
Co.,  153  Mass.  553,  27  N.  E.  Rep. 
665;  Railway  Co.  v.  Bennett,  50 
Fed.  496,  1  C.  C.  A.  544,  6  U.  S. 
App.  95;  Callaway  v.  Mellett,  15 
Ind.  App.  366,  44  N.  E.  Rep.  198; 
Rolfs  V.  Railway  Co.,  66  Kan.  272, 
71  Pac,  Rep.  526;  Rogers  v.  Rail- 
road Co.,  57  N.  J.  Law  703,  34 
Atl.  Rep.  11;  Crary  v.  Railroad  Co., 
203  Pa.  St.  525,  53  Atl.  Rep.  36.3, 
93  Am.  St.  Rep.  778,  59  L.  R.  A. 
815;  Railway  Co.  v.  Daniels,  (Tex. 
Civ.  App.)   29  S.  W.  Rep.  426. 

39.  Railroad  Co.  v.  Winter's 
Adm'r,   143  U.   S.   60,    12   Sup.   Ct. 

77 


R.  356,  36  L.  Ed.  71;  Pennsylva- 
nia Co.  V.  Lenhart,  120  Fed.  61, 
56  C.  C.  A.  457;  Railroad  Co.  v. 
Pauson,  70  Fed.  585,  17  C.  C.  A. 
287,  44  U.  S.  App.  178,  30  L.  R.  A. 
730;  Gregory  v.  Railroad  Co.,  10 
Neb.  250,  4  N.  W.  Rep.  1025. 

Contra,  Railroad  Co.  v.  Stocks- 
dale,  83  Md.  245,  34  Atl.  Rep.  880. 

In  Railroad  Co.  v.  Pauson,  su- 
pra, the  passenger  presented  his 
ticket  to  have  it  stamped,  but  the 
agent  negligently  omitted  to  do  so. 

See  also  cases  in  following  sec- 
tion on  refusal  of  agent  to  val- 
idate ticket. 

A  regulation  of  the  company 
that  a  station  at  a  village  of  less 
than  50  inhabitants  is  open  for 
the  transaction  of  business  from 
7  a.  m.  to  7  p.  m.  is  reasonable, 
and  the  failure  of  the  company  to 
have  an  agent  at  that  point  at 
other  times  does  not  excuse  a  pas- 
senger from  performing  conditions 
as  to  stamping,  etc.,  required  of 
him  in  consideration  of  a  reduced 
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vided  that  it  "must  be  presented  at  ticket  office  at  starting 
point,  where  the  agent  will  issue  in  exchange  for  mileage 
coupons  a  mileage  exchange  ticket,"  and  the  carrier's  agent 
was  not  supplied  with  such  tickets,  the  carrier  was  guilty  of  a 
breach  of  contract  in  ejecting  a  passenger  from  train  who  was 
unable  to  obtain  exchange  tickets  from  the  agent,  and  was 
liable  in  damages  for  such  ejection.^^  In  such  cases,  however, 
in  accordance  with  the  rule  that  coupon  tickets  will  not  be 
deemed  contracts  for  through  carriage  in  the  absence  of  ex- 
press terms,  the  action  must  be  brought  against  the  particular 
carrier  through  whose  default  the  injury  occurred.'*^ 

Sec.  1054.  (§  580b.)  Same  subject — Round-trip  ticket  re- 
quiring identification. — Where,  in  consideration  of  a  reduced 
rate,  a  "round-trip"  ticket  is  sold  by  which  the  passenger  is 
to  be  conveyed  to  the  point  of  destination  and  back,  and  the 
terms  of  the  contract  are  that  the  ticket  shall  be  good  for  the 
return  trip  only  upon  condition  that  the  passenger  will  pre- 
sent himself  to  the  ticket  agent  at  the  point  of  destination, 
identify  himself  as  the  original  purchaser  and  procure  the 
ticket  to  be  there  stamped,  or  shall  comply  with  other  similar 
requirements, *2  the  validity  of  the  ticket  for  the  return  pas- 
sage depends  upon  his  compliance  with  the  contract,  and  in 
ease  he  fails  to  comply  he  may  be  refused  carriage  and  ejected 
from  the  car.'*^     Such  a  requirement,  being  for  the  benefit  of 

fare.     Railway  Co.   v.  Wright,   18  road  Co.,  2G  S.  C.  91;  Edwards  v. 

Ind.  App.  125,  47  N.  E.  Rep.  491.  Railway  Co.,  81  Mich.  364;  Cloud 

40.  Pennsylvania  Co.  v.  Len-  v.  Railway  Co.,  14  Mo.  App.  136; 
hart,  120  Fed.  61,  56  C.  C.  A.  457;  Taylor  v.  Railway  Co.,  4  Ont.  L.  R. 
Railway  Co.  v.  Street,  26  Ind.  357,  2  Canadian  R'y  Cases  99; 
App.  224,  59  N.  E.  Rep.  404.  Wenz  v.  Railway  Co.,  108  Ga.  290, 

41.  Mosher  v.  Railroad  Co.,  127  33  S.  E.  Rep.  970;  Dangerfield  v. 
U.  S.  390.  Railway  Co.,  62  Kan.  85,  61  Pac. 

42.  As,  to  exchange  his  ticket  Rep.  405;  Railroad  Co.  v.  Stocks- 
for  a  return  check.  Howard  v.  dale,  83  Md.  245,  34  Atl.  Rep. 
Railroad  Co.,  61  Miss.  194.  880;    Bowers  v.  Railroad   Co.,  158 

43.  Mosher  v.  Railroad  Co.,  127  Pa.  St.  302,  27  Atl.  Rep.  893;  Dan- 
U.  S.  390;  Boylan  v.  Railroad  Co.,  iels  v.  Railroad  Co.,  62  S.  Car.  1, 
132  U.  S.  146;  Moses  v.  Railroad  39  S.  E.  Rep.  762;  Watson  v.  Rail- 
Co.,  73   Ga.  356;    Bethea  v.  Rail-  road  Co.,  104  Tenn.  194,  56  S.  W. 
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the  carrier,  may  be  waived  by  him,  and  the  necessity  of  the 
passenger's  compliance  will  thereby  be  dispensed  witli.^^ 

Cases  have  often  arisen  under  "round-trip"  passenger  tick- 
ets in  which  agents  at  terminal  points  have  refused,  as  re- 
quired by  the  tickets,  to  stamp  and  sign  them  for  the  return 
passage  after  the  holders  had  done  all  required  of  them;  and 
there  is  quite  a  diversity  of  opinion  among  the  authorities  as 
to  the  right  of  the  passenger  to  attempt  to  return  to  his  des- 
tination upon  the  ticket  without  this  evidence  upon  it,  and  to 
recover  damages  for  being  ejected  from  the  train,  some  hold- 
ing that  he  has  the  right  and  can  thus  recover,*^  others  hold- 


Rep.  1024,  49  L.  R.  A.  454;  Reed 
V.  Railroad  Co.  (Tex.  Civ.  App.) 
50  S.  W.  Rep.  432;  Railway  Co. 
r.  Arey,  18  Tex.  Civ.  App.  457,  44 
S.  W.  Rep,  894;    Pittsburgh,   etc., 

R'y   Co.    V.    Coll,    Ind.    App. 

,  76  N.  E.  Rep.  816. 

A  provision  in  a  special  "round- 
trip"  ticket,  requiring  identifica- 
tion, that  the  return  passage  shall 
commence  on  the  date  that  the 
passenger  identifies  himself,  Is 
valid,  and  the  passenger  cannot 
rightfully  commence  his  return 
journey  under  such  ticket  on  a 
date  later  than  that  stamped  up- 
on the  ticket  as  the  date  of  iden- 
tification.    Doling  i\  Railroad  Co., 

Mo.  ,  88   S.  W.  Rep.  35. 

And  where  such  a  ticket  provides 
that  the  carrier  selling  the  ticket 
acts  only  as  an  agent  for  any 
connecting  carrier,  the  fact  that 
the  agent  at  destination  informs 
the  passenger  that  the  return  jour- 
ney can  be  commenced  on  a  later 
date  than  that  stated  in  the  ticket 
as  the  date  when  such  'return 
journey  must  be  commenced, 
cannot  operate  to  bind  the  other 
carriers,  since  such  agent  is  with- 
out authority  to  bind  the  other 
carriers;    nor   will    the   fact   that 


some  of  the  carriers  in  the  re- 
turn route  honor  the  ticket  after 
it  has  expired  affect  the  conduct 
of  a  subsequent  carrier  who  ejects 
the  passenger  from  the  train. 
Boling  V.  Railroad  Co.,  supra. 

If  the  passenger  who  purchases 
such  a  ticket  is  unable  to  read  or 
write  and  therefore  fails  to  com- 
ply with  its  provisions,  he  will 
nevertheless  be  bound  by  such  re- 
quirement. Watson  T.  Railroad 
Co.,  supra. 

44.  Taylor  v.  Railroad  Co.,  99 
N.  C,  185.  See,  also,  Gregory  v. 
Railroad  Co.,  10  Neb.  250;  Rail- 
road Co.  r.  Blair,  104  Tenn.  212, 
55  S.  W.  Rep.  154. 

But  a  waiver  will  not  be  pre- 
sumed from  the  fact  that  a  gate- 
man  allowed  the  passenger  to 
pass  through  the  gate.  (Bowers 
V.  Railroad  Co.,  158  Pa.  St.  302, 
27  Atl.  Rep.  893);  nor  from  the 
fact  that  other  passengers  have 
been  allowed  to  travel  without 
having  their  tickets  validated,  un- 
less the  practice  is  so  frequent  as 
to  amount  to  a  custom  or  an 
abandonment  such  as  to  mislead 
the  passenger.  (Watson  v.  Rail- 
road Co.,  supra.) 

45.  Head  v.  Railway  Co.,  79  Ga. 
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iug  that  the  refusal  to  authenticate,  as  required,  is  a  breach  of 
the  contract  of  carriage  giving  rise  to  the  only  cause  of  action 
the  passenger  can  have,  which  is  to  recover  damages  for  such 
breach,  and  not  for  an  ejection  from  the  train  which  he  has 
entered  with  knowledge  that  the  ticket  will  not  be  respected.^^ 
The  weight  of  authority  and  better  view  seems  to  be  that  the 
agreement  of  the  carrier  to  have  his  agent  perform  the  desig- 
nated act  is  merely  incidental  and  subsidiary  to  the  contract 
of  carriage,  and  the  breach  of  it  is  not  necessarily  a  repudia- 
tion by  the  carrier  of  its  entire  obligation.  It  may  be  true  that 
the  holder  of  the  ticket  may  treat  the  refusal  to  authenticate 
it  as  a  breach  of  the  contract,  and  claim  his  damage  therefor, 
but  as  the  time  has  not  arrived  for  performance  of  the  contract 
to  carry  upon  the  return  trip  until  the  passenger  enters  the 
conveyance,  the  carrier  may  still  perform,  and  the  passenger, 
therefore,  may  elect  to  insist  upon  the  performance  until  it  is 
refused  when  it  is  due.'*'^ 

This  view,  of  course,  does  not  go  so  far  as  to  hold  the  car- 
rier liable  if  the  passenger  declines  to  make  proper  proof  of 
his  identitj^,  and  the  carrier's  agent  refuses  to  validate  the 
ticket  on  that  ground.'*^  If  the  validating  agent  is  not  satisfied 
by  the  signature  of  the  passenger  as  to  his  identity,  the  burden 
of  producing  further  proof,  if  required  by  the  agent,  is  upon 
the  passenger.     Nor  is  the  agent  required  to  accept  the  mere 

358,  7  S.  E.  Rep.  217,  11  Am.  St.  9S    Tex.    211,   87    S.    W.   Rep.   330, 

Rep.   434;    Railway    Co.   v.   Wood,  70  L.  R.  A.  946. 

114  Ga.  140,  39  S.  E.  Rep.  894,  55  46.  McGhee     v.     Reynolds,     117 

L.   R.   A.    536;    Moore  v.   Railway  Ala.  413,  23  So.  Rep.  68;    s.  c.  129 

Co.,    102    Ga.    302,    29    S.    E.    Rep,  Ala.  540,  29  So.  Rep.  961;  Central 

865;  Railway  Co,  v.  McKenzie,  103  Trust  Co.  v.  Railway  Co.,  65  Fed. 

Ga.  313,   29  S.  E.  Rep.   869;   Rail-  332, 

way   Co.   V.    Street,   26    Ind.   App. ,  47,  Texas  &  P.  R'y  Co.  v.  Payne, 

224,   59  N.   E.   Rep.   404;    Railway  '  98  Tex,  211,  87  S.  W.  Rep.  330,  70 

Co.  V.  Jones,  (Tex.  Civ.  App.)  85  S.,  L.  R.  A.  946. 

W.  Rep.   37;   Railway  Co.  v.  Mar-  48.  Railway  Co.  v.  Cannon,  106 

tino,  2  Tex.  Civ.  App.  643,  18  S.  W.  Ga.  828,  32  S.  E.  Rep.  874;  Sinnott 

Rep.    1066;     s.    c.   21    S.   W,   Rep,  v.    Railroad    Co.,    104    Tenn.    233, 

781;   Railroad  Co.  v.  St,  John,   13  56  S.  W.  Rep.  836;  Abram  v.  Rail- 

Tex.  Civ.  App.  257,  35  S.  W.  Rep.|  way  Co.,  83  Tex.  61,  18  S.  W.  Rep. 

501;  Texas  &  P.  R'y  Co.  v.  Payne,'  321. 
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verbal  assurance  of  the  passenger  as  to  his  identity.  But  ordi- 
narily, where  it  becomes  the  duty  pf  the  carrier's  agent  to 
identity  the  passenger  as  the  original  purchaser  of  the  ticket, 
he  cannot  act  arbitrarily,  but  must  afford  the  passenger  a  rea- 
sonable opportunity  to  identify  himself;-*''  and  if  he  is  not  sat- 
isfied with  the  passenger's  signature,  he  should,  it  is  said,  per- 
mit the  passenger,  on  his  offering  to  do  so,  to  procure  some 
other  means  which  are  ready  and  near  at  hand.^**  And  al- 
though the  ticket  provides  that  the  passenger  shall  identify 
himself  to  the  satisfaction  of  the  carrier's  agent,  the  passenger 
will  only  be  required  to  offer  such  proof  as  would  satisfy  the 
mind  of  a  reasonably  conscientious  and  prudent  person.^i  And, 
in  such  cases,  it  will  be  a  question  for  the  jury  whether  the 
proof  offered  was  such  as  would  have  satisfied  the  mind  of  a 
reasonably  conscientious  and  prudent  person  selected  by  the 
carrier  to  pass  upon  the  question.^^ 

Sec.  1055.  (§  580c.)  Same  subject — Provision  that  coupon 
shall  not  be  good  if  detached. — So  it  is  a  common  provision  in 
the  case  of  coupon  tickets,  mileage  books,  and  other  similar 
forms,  that  the  several  coupons  shall  not  be  good  for  passage 
if  presented  detached  from  the  original  book,  stub  or  counter- 
part. Such  a  provision  is  reasonable,  and  the  coupon  if  pre- 
sented so  detached  may  be  refused.*^^  Hence  the  holder  of  a 
mileage  ticket  cannot  insist  upon  tearing  off  the  coupons  him- 
self, even  though  it  is  done  in  the  presence  of  the  conductor,"^* 

49.  Southern  R'y  Co.  r.  Cassell,         52.  Railway    Co.    v.    Hudson,    25 

Ky.  ,  92  S.  W.  Rep.  281;     Ky.  Law  Rep.  2154,  80  S.  W.  Rep. 

Pittsburgh,   etc.    R'y   Co.    v.    Coll,     454. 

Ind.  App.  ,  76  N.  E.  Rep.         53.  Norfolk,  etc.  R.  Co.  v.  Wysor, 

816;  Brigham  v.  So.  Pac.  Co., •  82  Va.  250;   Louisville,  etc.  R.  Co. 

Cal.  App.  ,  84  Pac.  Rep.  306;  r.  Harris,  9  Lea,  180;    Boston,  etc. 

Baltimore,  etc.  R.  Co.   v.   Hudson,  R.  Co.  r.  Chipman,  146  Mass.  107; 

Ky.  L.  R.  ,  92  S.  W.  Rep.  De  Lucas  v.  Railroad  Co.,  38  La. 

947.  Ann.    93©;    Houston,    etc.    R.    Co. 

50.  Pittsburgh,    etc.    R'y    Co.    v.  v.  Ford,  53  Tex.  364. 

Coll,  supra.  54.  Norfolk,  etc.  R.  Co.  r.  Wysor, 

51.  Southern  R'y  Co.  v.  Cassell,  83  Va.  250;  Louisville  etc.  R.  Co. 
supra;  Pittsburgh,  etc.  R'y  Co.  v.     v.  Harris,  9  Lea,  180. 

Coll,  supra. 
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unless  waived  by  a  general  custom  prevailing  between  tbe  car- 
rier and  his  passen^ers.^^ 

But  where  a  round-trip  ticket,  issued  in  two  connected  parts, 
one  of  which  is  to  be  used  each  way,  and  contaiaing  on  the 
going  part  the  provision  that  it  shall  not  be  good  if  detached, 
becomes  separated  by  accident  and  both  parts  are  presented 
together,  this  separation,  it  is  held,  will  not  invalidate  it;^ 
and  so  it  is  held  that  where  the  going  part  of  such  a  ticket  is 
not  used,  the  carrier  may  not  insist  on  the  return  trip  in  re- 
taining both  parts,  and  if  the  passenger  in  the  presence  of  the 
conductor  separates  them  he  may  lawfully  tender  the  return 
portion  in  paymeut  of  his  fare.^^ 

Sec.  1056.  (j  580d.)  Same  subject — Provision  that  ticket 
shall  not  be  transferable. — The  ordinary  railroad  ticket  issued 
without  limitations  or  restrictions  is  transferable,  passing  by 
delivery,  and  the  holder  is  entitled  to  ride  upon  it;^*  but 
where,  in  consideration  of  a  reduced  rate,  it  is  expressly  con- 
ditioned that  it  shall  not  be  transferable,  or  shall  be  void  in 
the  hands  of  other  than  the  first  purchaser,  the  condition  is 
valid  and  the  transferee  cannot  ride  upon  it,-^^  unless  the  pro- 

55.  Thompson  r.  Truesdale,  61  A  "round-trip"  railroad  ticket 
Minn.  129,  63  N.  W.  Rep.  259,  52  which  contains  a  provision  that 
Am.  St.  Rep.   579.  it  shall  be  used  only  bv  the  ori- 

56.  Wightman  r.  Railroad  Co.,  ginal  holder  whose  signature  it 
73  Wis.  169;  Pennsylvania  Co.  t:  bears,  but  not  in  fact  signed  by 
Bray,  125  Ind.  229,  25  X.  E.  Rep.  anyone,  and  which  is  sold  on  the 
439.  express     understanding     that     it 

57.  Chicago,  etc.  R.  Co.  v.  Hold-  shall  be  used  by  A  in  going  to, 
ridge  113  Ind.  2S1.  and  by  B   in   returning  from  the 

58.  Sleeper  v.  Railroad  Co.,  100  place  of  destination,  is  not  void 
Penn.  St.  259;  Carsten  v.  Rail-  when  presented  by  B  upon  the 
road  Co.,  44  Minn.  454,  47  N.  W.  return  passage  after  having  been 
Rep.  49;  HofEman  v.  Railroad  Co.,  used  by  A  for  the  first  part  of 
45  Minn.  53,  47  N.  W.  Rep.  312;  the  journey.  Jevons  r.  Railroad 
The  Williamette  Valley,  71  Fed.  Co.,  70  Kan,  491,  7S  Pac.  Rep. 
712;    Nichols    r.   Railroad   Co.,   23  817. 

Ore.  123,  31  Pac.  Rep.  296,  18  L.  R.  59.  Post  v.  Railroad  Co.,  14  Neb. 

A.  55,  37  Am.  St.  Rep.  664;  Rail-  110;   Cody  r.  Railroad  Co.,  4  Saw. 

road  Co.  v.  Ing,  29  Tex.  Civ.  App.  114;  Way  v.  Railway  Co.,  64  Iowa, 

398,  63  S.  W.  Rep.  722.  48;    Walker    r.    Railway    Co.,    15 
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vision  is  waived.^^  Where,  however,  the  provision  is  merely 
that  it  will  not  be  accepted  if  transferred,  the  company's  right 
does  not  extend  further  than  to  a  refusal  to  accept  it,  and  does 
not  extend  to  a  confiscation  of  the  ticket,*^!  though  a  stipula- 
tion giving  that  right  would  be  valid.^^ 

Mo.  App.  333;    Drummond  v.  Rail-    ginal  purchaser.    It  was  held  that 

road  Co.,  7  Utah,  118,  25  Pac.  Rep.  where   the   conductor   refused   the 

733;    Railroad    Co.    v.   Frank,    110  purchaser's  offer  to  identify  him- 

Fed.   689;    Davis  v.   Railroad   Co.,  self  by   signing   his  name   to  the 

107   Ga.   420,   33    S.    E.   Rep.   437;  ticket,   he  had   no   right   to  insist 

Dangerfield    v.    Railway    Co.,    63  on   other   means   of   identification, 

Kan.  85,  61  Pac.  Rep.  405;    Schu-  and    that    the    carrier    was    liable 

bach   V.   McDonald,    179    Mo.    163,  for   the    act   of   the   conductor   in 

78  S.  "W.  Rep.   1020,  65  L.  R.  A.  expelling  him  from  the  train  for 

136,  101  Am.  St.  Rep.  452;  Levin-  his  refusal  to  pay  fare.     Railroad 

son  V.  Railway  Co.,   17   Tex.  Civ.  Co.  v.  Anderson,   90  Va,   1,   17   S. 

App.  617,  43  S.  W.  Rep.  901.  E.  Rep.  757,  44  Am.  St.  Rep.  884. 

So   a  condition   on   a  commuta-  Where  the  purchaser  of  a  non- 

tion   ticket  that  it  shall   be   good  transferable     mileage     ticket     ex- 

for  the  passage  of  those  only  who  plains   to   the    agent   of   the   com- 

have  signed   it  is  valid.     Granier  pany    that    he    is    purchasing   the 

V.  Railroad  Co.,  42  La.  Ann.  880,  ticket   in   an   assumed   name,   and 

8  S.  Rep.  614.  the  agent  assents  thereto,  the  com- 

And   if   other   names   than   that  pany  will  be  bound  by  such  assent 

of  the  purchaser  are  fraudulently  and   will  be  liable  for  the  act  of 

inserted    into    a    railway    mileage  its  conductor  in  taking  the  ticket 

book    which    is    non-transferable,  when  presented  by  the  purchaser. 

the    book    will    be    inoperative    as  Railway  Co.  r.  Pendergast,  75  III. 

to    the    carrier.      Holden    v.    Rail-  App.  133. 

road  Co.,  73  Vt.  317,  50  Atl..  Rep.  A  purchaser  from  the  original 
1096.  holder  of  a  non-transferable  tick- 
When  the  one  to  whom  a  mile-  et  has  no  right  to  act  upon  the 
age  book  is  issued  dies,  it  passes  assurance  given  by  a  ticket  agent 
to  his  personal  representatives  that  the  ticket  will  be  accepted 
and  cannot  be  used  for  the  pur-  for  such  purchaser's  passage, 
pose  of  transporting  his  remains,  when  it  is  further  stipulated  in 
Minish  v.  Railway  Co.,  135  N.  the  ticket  that  no  agent  shall  have 
Car.  342,  47  S.  E.  Rep.  432.  authority  to  alter,  modify,  or 
60.  Thus,  see  Robostelli  v.  Rail-  waive  in  any  particular  the  terms 
road  Co.,  33  Fed.  Rep.  796.  or  conditions  therein  set  forth. 
A  mileage  ticket  provided  that,  Coyle  v.  Railway  Co.,  112  Ga.  121, 
when  requested  by  the  conductor  37  S.  E.  Rep.  163. 
at  the  time  the  ticket  was  pre-  61.  Post  r.  Railroad  Co.,  14  Neb. 
sen  ted  for  passage,  the  purchaser  llO;  Railway  Co.  v.  Pendergast, 
would  sign  his  name  in  the  pres-  75  111.  App.  133. 
ence  of  the  conductor  and  other-  62.  Friedenrich  r.  R.  R.  Co.,  53 
wise  identify   himself  as  the   ori-  Md.  201 ;   Rahilly  v.  Railroad  Co., 
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The  fact  that  a  non-transferable  ticket,  presented  by  an- 
other than  the  one  lawfully  entitled  to  ride  thereon,  is  ac- 
cepted by  the  conductor,  in  ignorance  that  such  person  is 
not  the  rightful  holder,  will  not  estop  a  second  conductor, 
while  performing  his  duties,  from  questioning  that  person's 
right  to  its  use,  and,  if  it  appears  that  he  is  not  entitled  to 
ride,  he  may  be  ejected  from  the  train  on  refusal  to  pay  the 
proper  fare.^^ 

By  the  weight  of  authority,  a  carrier  is  also  entitled  to 
look  beyond  the  transferee  who  actually  presents  a  non-trans- 
ferable ticket  on  the  train,  and  may  obtain  an  injunction  re- 
straining ticket  brokers  from  buying  and  selling  non-transfer- 
able tickets  issued  at  a  reduced  rate;^^  but  in  at  least  one 
case  this  right  has  been  denied,  the  court  holding  that  the 
ticket  itself  may  be  lawfully  and  properly  transferred  to  any 
one,  though  the  right  to  transportation  may  be  limited  to  the 
purchaser  under  the  provisions  of  the  contract.^^ 

Sec.  1057.  Same  subject — Passenger  should  truthfully  an- 
swer questions  of  conductor  concerning  his  identity. — As  the 
carrier  has  a  right  to  satisfy  himself  that  the  holder  of  a 

66  Minn.  153,  68  N.  W.  Rep.  853;  cause  he  refuses  to  identify  him- 

Mueller  v.  Railway  Co.,  75  Minn,  self  in  a  manner  not  required  by 

109,  77  N.  W.  Rep.  566;   Eastman  the  ticket,  such  act  is  a  violation 

V.  Railroad  Co.,  70  N.  H.   135,   46  of   the   contract.     Railroad   Co.  v. 

Atl.   Rep.    54;    Moore   v.   Railroad  Anderson,  90  Va.  1,  17  S.  E.  Rep. 

Co.,  41  W.  Va.  160,  23  S.  E.  Rep.  757,  44  Am.  St.  Rep.  884. 

539,  63.  Dangerfield   v.   Railway   Co., 

But  such  a  clause  will  be  strict-  62  Kan.  85,  61  Pac.  Rep.  405. 

ly  construed  and,  if  presented  by  64.  Railroad  Co.  v.  CafErey,  128 

another    than    the    lawful    owner,  Fed.   770;    Railroad   Co.   v.  Bitter- 

and  the  same  is  done  without  the     man,  128  Fed.  176,  aff'd,  C.  C. 

knowledge  or  consent  of  the  own-     A.   ,    144    Fed.    34;      Railroad 

er,  it  is  not  subject  to  forfeiture  Co.  v.  Frank,  110  Fed.  689;  Rail- 
as'  against  such  owner.  Mueller  way  Co.  v.  McConnell,  82  Fed.  65; 
V.  Railway  Co.,  supra.  Schubach    v.    McDonald,    179    Mo. 

The   only    provision    as    to    for-  163;   78  S.  W.  Rep.  1020,  65  L.  R. 

feiture   being   when   the   ticket   is  A.  136;  Kinner  r.  Railway  Co.,  69 

presented   by  other  than  the   ori-  Ohio  St.  339,  69  N.  E.  Rep.  614. 

ginal  purchaser,  if  it  is  taken  up  65.  Railroad  Co.  v.  Reeves,  85  N. 

from    the    original    purchaser   be-  Y.  Supp.  28,  41  Misc.  490. 
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uon-transferable  ticket  is  actually  the  person  named  therein, 
it  is  the  duty  of  a  passenger  to  make  frank  and  truthful  an- 
swers to  the  questions  put  to  him  concerning  his  identity, 
and,  if  he  wilfully  and  obstinately  refuses  to  do  so,  his  con- 
duet  deserves  full  consideration  in  determining  whether  puni- 
tive damages  are  allowable  for  his  consequent  ejection  from 
the  train,  even  though  it  subsequently  appears  that  he  w^as 
rightfully  thereon.  This  rule  was  announced  in  a  case  in 
which  the  plaintiff,  a  passenger  on  defendants'  train,  ten- 
dered to  the  conductor  a  mileage  book.  Among  the  condi- 
tions upon  which  the  book  was  issued  w^as  one  that  it  was 
good  only  for  the  person  in  whose  name  it  was  issued.  The 
conductor  was  not  personally  acquainted  with  the  plaintiff, 
and  for  identification  asked  him  if  the  name  on  the  ticket 
was  his  name.  The  plaintiff  refused  to  say  whether  it  was 
or  not.  The  evidence  show^ed  that  the  plaintiff,  when  asked 
if  the  name  was  his,  replied  that  it  was  none  of  the  con- 
ductor's business.  As  the  plaintiff  was  leaving  the  train,  the 
conductor  caused  his  arrest  for  fraudulently  evading  the  pay- 
ment of  his  fare.  It  appeared  that  the  book  belonged  to  the 
plaintiff,  and  that  he  was  entitled  to  ride  thereon.  In  an  ac- 
tion for  false  arrest,  it  was  held  that  while  the  plaintiff's  ar- 
rest w^as  unlawful,  and  that  he  was  entitled  to  compensa- 
tory damages  for  the  false  arrest,  still  the  above  rule  applied 
as  to  punitive  damages.^ 

Sec,  1058.  (§  580e.)  Same  subject — Provision  that  ticket 
shall  not  be  good  on  certain  trains, — As  has  been  seen,-  a  rail- 
road company  is  not  required  to  carry  passengers  upon  all  its 
trains,  but  may  lavffully  divide  its  traffic,  accepting  passen- 
gers upon  some  and  refusing  them  upon  others.  A  person, 
therefore,  cannot  insist  upon  being  received  as  a  passenger 
upon  trains  to  which  his  ticket  does  not  entitle  him  to  admis- 
sion as  such.3    So  where  it  has  provided  adequate  facilities  for 

1.  Palmer    v.    Railroad    Co.,    92         2.  Ante,   §  964. 
Me.  399,  42  Atl.  Rep.  800,  69  Am.        3.  Railroad    Co.    v.    Feeley,    163 
St.  Rep.  513.  Mass.  205,  40  N.  E.  Rep.  20;  Eng- 
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general  traffic,  it  may  run  limited  or  special  trains  upon  which 
only  a  given  number  will  be  accepted  as  passengers,  and  for 
carriage  upon  which  a  higher  rate  of  fare  may  be  charged.* 

Sec.  1059.  (§  580f.)  Same  subject — Passenger  can  go  only 
in  direction  which  ticket  indicates. — So  where  the  ticket  pro- 
vides for  a  passage  in  a  given  direction,  as  from  A.  to  B.,  the 
passenger  cannot  insist  upon  riding  in  the  opposite  direction, 
as  from  B.  to  A.^ 

But  where,  in  the  case  of  a  round-trip  ticket,  the  conductor 


land  V.  Railroad  Co.,  33  Tex.  Civ. 
App.  86,  73  S.  W.  Rep.  24. 

Thus  a  passenger  having  ticket 
good  only  on  excursion  train  can- 
not ride  on  general  train  (McRae 
V.  Railroad  Co.,  88  N.  C.  526)  ;  or 
having  ticket  good  only  on  freight 
trains  cannot  ride  on  passenger 
train.  Thorp  v.  Railroad  Co.,  61 
Vt.  378. 

The  failure  of  a  train  carrying 
second-class  passengers  to  connect 
with  the  proper  train  of  another 
road,  the  two  roads  forming  a 
through  line,  does  not  impose  up- 
on the  second  road  an  obligation 
to  transport  passengers  holding 
second-class  through  tickets  upon 
the  next  train — a  limited  express 
■ — upon  which  such  tickets  are  not 
valid.  Nor  can  a  person  insist 
upon  being  carried  as  a  passenger 
upon  trains  to  which  his  ticket 
does  not  entitle  him  to  admission 
merely  because  the  ticket  agent 
or  baggage  master  instructed  him 
to  board  that  train,  when  the  tick- 
et itself  provides  that  "no  agent 
or  employe  has  power  to  modify 
this  contract  in  any  particular." 
Railway  Co.  v.  Bennett,  50  Fed. 
496,  1  C.  C.  A.  544,  6  U.  S.  App.  95. 

The  fact  that  on  former  occa- 
sions the  gate  keeper  at  the  station 
had    informed    an    intending   pas- 


senger that  his  ticket  entitled  him 
to  ride  on  a  particular  train,  and 
that  the  conductor  on  those  occa- 
sions had  accepted  coupons  there- 
from for  passage  on  that  train, 
constitutes,  at  most,  a  waiver  of 
the  ticket  as  to  those  particular 
trips,  and  not  as  to  subsequent 
trips.  Railroad  Co.  v.  Feeley, 
supra. 

Passengers  on  branch  lines  who 
miss  connections  or  main  lines 
have  no  right  to  ride  on  limited 
or  special  trains  on  the  main  line 
on  which  their  ticket  does  not  en- 
title them  to  ride.  The  mere  fact 
that  their  journey  would  be  ex- 
pedited by  so  doing  makes  no  dif- 
ference. Pennsylvania  R.  Co.  v. 
Parry,  55  N.  J.  Law  551,  27  Atl. 
Rep.  914,  22  L.  R.  A.  251,  39  Am. 
St.  Rep.  654. 

4.  Lake  Shore  R'y  Co.  v.  Rosenz- 
weig,  113  Penn.  St.  519.  May 
charge  extra  for  chair  car.  Wright 
V.  Railway  Co.,  78  Cal.  360. 

A  railroad  company  has  the 
right  to  run  special  limited  trains 
for  those  only  who  secure  sleeping 
accommodations.  Ames  v.  Rail- 
road Co.,  141  Cal.  728,  75  Pac.  Rep. 
310,  99  Am.  St.  Rep.  98. 

5.  Keeley  v.  Railroad  Co.,  67  Me. 
163;  Pease  r.  Railroad  Co.,  101  N. 
T.    367;    Godfrey   v.   Railway   Co., 
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takes  up  and  retains  by  mistake  the  return  coupon  instead  of 
the  going  one,  it  is  held  that  the  passenger  has  the  right  to 
be  carried  on  the  return  trip  on  the  going  coupon,  where  he 
has  not  discovered  the  mistake  and  explains  it  to  the  con- 
ductor on  his  return  trip.*' 

Sec,  1060.  (§  580g.)  Same  subject— How  when  train  does 
not  stop  at  passenger's  destination. — The  railroad  company  is 
not  required  to  stop  all  of  its  trains  at  every  station,  and  upon 
all  roads  of  importance  through  trains  are  run  which  stop  only 
at  the  larger  towns  upon  the  line.  The  passenger,  therefore, 
is  bound  to  inquire  and  ascertain  whether  the  train  which  he 
proposes  to  take  stops  at  the  station  to  which  his  ticket  en- 
titles him  to  ride,  and  if,  without  such  inquiry,  he  boards  a 
train  Avhich,  by  the  regulations  of  the  carrier,  does  not  stop  at 
his  destination,  he  cannot  require  the  conductor  to  stop  there, 
though  he  may  lawfully  ride  to  the  nearest  point  short  of  his 
destination  at  which  the  train  regularly  stops."     But  he  can- 


116  Ind.  30;  Pennsylvania  Co.  v. 
Bray,  125  Ind.  229,  25  N.  E.  Rep. 
439. 

6.  Railroad  Co.  v.  Fix,  88  Ind. 
381;  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  N.  E.  Rep.  439. 

7.  Richmond,  etc.  R.  Co.  r.  Ash- 
by,  79  Va.  130;  Railroad  Co.  v. 
Cameron,  66  Fed.  709,  14  C.  C.  A. 
358,  32  U.  S.  App.  67;  Railway  Co. 
V.  Ludlam,  57  Fed.  481,  6  C.  C.  A. 
454,  13  U.  S.  App.  540;  Railway 
Co.  r.  Bell,  (Tex.  Civ.  App.)  87  S. 
W.  Rep.  730;  Railway  Co.  v.  Wal- 
den,  (Tex.  Civ.  App.)  46  S.  W. 
Rep.  87,  citing  Hutch,  on  Carr.; 
Railway  Co.  r.  Moore,  98  Tex.  302, 
83  S.  W.  Rep.  362;  Railroad  Co.  v. 
Miles,  18  Ky.  L.  R.  580,  37  S.  W. 
Rep.  486;  Hancock  v.  Railroad  Co., 
27  Ky.  L.  R.  434,  85  S.  W.  Rep. 
210;  Sira  i\  Railway  Co.,  115  Mo. 
127,  21  S.  W.  Rep.  905,  37  Am.  St. 
Rep.   386;    Usher   v.   Railway  Co., 


Kan. ,  80  Pac.  Rep.  956. 

The  same  rule  holds  good  if  a 
person,  without  proper  inquiry, 
takes  a  train  which  follows  an- 
other branch  of  the  road  than  the 
one  leading  to  his  destination. 
Railway  Co.  r.  Dawson,  (Tex.  Civ. 
App.)  29  S.  W.  Rep.  1106. 

But  the  doctrine  that  a  passen- 
ger, who,  by  mistake,  takes  a 
wrong  train,  is  not  obliged  to  pay 
for  his  ride  to  the  first  station  at 
which  he  has  the  opportunity  to 
alight,  does  not  apply  to  the  holder 
of  a  season  ticket  who  boards  a 
train  on  which  the  ticket  is  not 
good  to  go  to  the  next  station  at 
v/hich  he  left  the  train.  In  such 
case  the  railroad  is  entitled  to  re- 
cover from  him  the  amount  of 
fare  which  he  should  have  paid  for 
the  trip.  Railroad  Co.  v.  Feeley, 
163  Mass.  205,  40  N.  E.  Rep.  20. 

In  an   action    of    damages    for 
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not  ride  further  without  paying  fare  to  the  place  at  which  it 
next  regularly  stops,  and,  if  he  refuses  to  do  so  or  to  leave  the 
train,  he  may  lawfully  be  ejected  and  is  without  remedy.^ 

Where,  however,  he  is  misled  by  the  acts  or  statements  of 
the  company  or  its  agents  into  taking  a  train  which  does  not 
stop  at  his  destination,  he  is  not  without  remedy.'^     He  cannot, 


wrongful  ejection  at  a  place  short 
of  destination,  when  the  passenger 
has  tendered  full  fare  to  that  point, 
a  complaint  is  demurrable  if  it 
does  not  show  that  the  regulations 
of  the  defendant  provided  for  the 
discharge  of  passengers  at  that 
point.  Railroad  Co.  v.  Lucas,  18 
Ind.  App.  239,  47  N.  E.  Rep.  842. 

Ordinarily  where  the  carrier 
sells  a  ticket  to  a  flag  station  at 
which  its  trains  do  not  stop  un- 
less there  are  passengers  on  board 
the  train  who  have  purchased 
tickets  to  such  station,  it  is  the 
duty  of  the  conductor  to  ascertain 
from  the  passenger,  holding  such 
a  ticket,  his  destination,  and  to 
stop  the  train  at  such  station  for 
the  purpose  of  allowing  the  pas- 
senger to  leave  it.  Where,  how- 
ever, the  passenger  knows  when  he 
purchases  his  ticket  that  he  will 
be  required  to  inform  the  conduc- 
tor that  he  desires  to  alight  there, 
a  diiferent  rule  applies.  Railroad 
Co.  V.  Lyon,  89  Ga.  16,  15  S.  E. 
Rep.  24,  15  L.  R.  A.  857,  24  Am. 
St.  Rep.  72. 

8.  Pittsburgh,  etc.  R'y  Co.  v. 
Nuzum,  50  Ind.  141;  Logan  v.  Rail- 
road Co.,  77  Mo.  663 ;  Pennsylvania 
Co.  V.  Wentz,  37  Ohio  St.  333;  Dul- 
ing  V.  Railroad  Co.,  66  Md.  120; 
Ohio,  etc.  R.  Co.  v.  Applewhite,  52 
Ind.  540;  Chicago,  etc.  R.  Co.  r. 
Randolph,  53  111.  510;  Plott  r.  Rail- 
road Co.,  63  Wis.  511;  Railway 
Co.  V.  Lightcap,   7   Ind.  App.   249, 


34  N.  E.  Rep.  243;  Flood  v.  Rail- 
road Co.,  25  Ky.  L.  R.  2135,  80  S. 
W.  Rep.  184;  Allen  v.  Railroad  Co., 
119  N.  Carr.  710,  25  S.  E.  Rep. 
787;  Scott  V.  Railroad  Co.,  144  Ind. 
125,  43  N.  E.  Rep.  133,  32  L.  R.  A. 
154;  Railroad  Co.  v.  Adams,  60  111. 
App.  571. 

9.  Railroad  Co.  v.  Little,  66  Kan. 
378,  71  Pac.  Rep.  820,  61  L.  R.  A. 
122,  97  Am.  St.  Rep.  376;  Atkinson 
r.  Railway  Co.,  114  Ga.  146,  39  S. 
E.  Rep.  888,  55  L.  R.  A.  223;  Rail- 
road Co.  V.  Barkley,  13  Ky.  L.  R. 
331;  Railroad  Co.  v.  Reynolds,  55 
Ohio  St.  370,  45  N.  E.  712,  60  Am. 
St.  Rep.  706. 

The  proof  should  be  confined  to 
statements  made  by  the  agent  con- 
temporaneously with  the  purchase 
of  the  ticket,  nor  can  a  connecting 
road  be  held  liable  in  damages  for 
representations  made  by  a  foreign 
ticket  agent  as  to  the  movement 
and  stopping  points  of  trains  on 
its  roads,  which  are  incorrect,  and 
differ  from  information  given  by 
its  published  time  cards  and  fold- 
ers. Railroad  Co.  r.  Cameron,  66 
Fed.  709,  14  C.  C.  A.  358,  32  U.  S. 
App.  67. 

The  mere  fact  that  the  ticket  is 
sold  at  the  time  when  a  train  is 
expected  to  arrive  does  not  amount 
to  a  representation  that  that  is 
the  proper  train  for  him  to  take, 
nor  does  the  fact  that  the  ticket 
isi  marked  "Good  for  this  day  and 
train    only."      Duling   v.    Railroad 
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iDcleed,  insist  that  the  conductor  shall  violate  his  instructions 
and  stop  the  train  at  the  place  in  question/ ^  nor  can  he  insist 
upon  remaining  on  the  train  after  learning  that  it  will  not 
stop.^^  His  remedy  in  such  a  case  is  to  leave  the  train  and 
seek  transportation  by  some  other  means,  and  then  to  recover 
of  the  company  damages  for  the  injury  he  has  sustained  by 
its  breach  of  contract.^  ^  He  has  not  the  right,  however, 
though  erroneous  notions  in  this  regard  seem  very  generally  to 
prevail,  to  aggravate  his  injury  by  refusing  to  leave  and  mak- 
ing the  application  of  force  necessary  for  his  removal.  He  is 
now  wrongfully  upon  the  train,  and  whatever  force  is  reason- 
ably necessary  and  proper  to  eject  him  he  himself  invites,  and 
he  cannot  recover  damages  for  an  injury  thereby  sustained,^  ^ 
though  he  is  still  entitled  to  protection  against  unnecessary 
and  wanton  violence. 

But  the  railroad  company  may  make  a  special  arrangement 
by  its  authorized  agents  for  the  stopping  of  a  particular  train 


Co.,  66  Md.  120.  So  the  mere  fact 
that  the  ticket  reads  "Good  on  pas- 
senger trains  only"  is  not  a  repre- 
sentation that  all  passenger  trains 
stop  at  all  stations.  Ohio,  etc.  R'y 
Co.  V.  Swarthout,  67  Ind.  567. 
Where  a  ticket  is  sold  for  a  train 
which  does  not  stop  at  passenger's 
destination,  he  is  entitled  to  dam- 
ages for  breach  of  contract.  St. 
Louis,  etc.  R'y  Co.  v.  Adcox,  52 
Ark.  406;  Railroad  Co.  v.  Little,  66 
Kan.  378,  71  Pac.  Rep.  820,  61  L. 
R.  A.  122,  97  Am.   St.  Rep.  376. 

10.  St.  Louis,  etc.  R'y  Co.  v. 
Atchison,  47  Ark.  74;  Marshall  r. 
Railway  Co.,  78  Mo.  610;  Interna- 
tional, etc.  R.  Co.  V.  Hassell,  62 
Tex.  256;  Lake  Shore  R'y  Co.  v. 
Pierce,  47  Mich.  277;  Wells  v.  Rail- 
road Co.,  67  Miss.  24. 

11.  Lake  Shore  R'y  Co.  r.  Pierce, 
47  Mich.  277;  White  r.  Railroad 
Co.,   133    Ind.   480,   33   N.   E.   Rep. 


273;  Turner  v.  McCook,  77  Mo. 
App.  196;  Miller  r.  King,  166  N.  Y. 
394,  59  N.  E.  Rep.  1114,  affirming 
58  N.  Y.  Supp.  1145;  s.  C.  53  N,  Y. 
Supp.  123,  32  App.  Div.  389;  s.  c. 
47  N.  Y.  Supp.  534,  21  App.  Div. 
192;  s.  c.  34  N.  Y.  Supp.  425,  88 
Hun,  181;  s.  c.  32  N.  Y.  Supp.  332, 
84  Hun,  309;  Railway  Co.  v.  Moor- 
man, (Tex.  Civ.  App.)  46  S.  W. 
Rep.   662. 

12.  And  his  complaint  must  be 
for  the  misdirection  or  breach  of 
contract  and  not  for  the  ejection. 
Marshall  v.  Railway  Co.,  78  Mo. 
610;  Lake  Shore  R'y  Co.  r.  Pierce, 
47  Mich.  277.  Hicks  r.  R.  Co.,  68 
Mo.  329,  contra,  is  disapproved  in 
later  cases. 

See  also,  Sira  v.  Railway  Co., 
115  Mo.  127,  21  S.  W.  Rep.  905,  37 
Am.  St.  Rep.  386. 

13.  Lake  Shore  R'y  Co.  v.  Pierce, 
47  Mich.  277. 
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at  a  certain  station  at  which,  under  its  general  rules  and  regu- 
lations, it  is  not  required  to  stop.  Such  a  contract  is  not  un- 
lawful, and  the  breach  of  it,  whereby  the  ticket  holder,  induced 
to  take  passage  under  it,  is  prevented  from  reaching  his  des- 
tination as  contemplated  by  the  contract,  will  entail  upon  the 
railroad  company  liability  for  a  violation  of  its  duty.^^ 

Sec.  1061.  (§  580h.)  Same  subject — How  when  by  mistake 
he  is  given  obviously  wrong-  ticket. — So  where  the  passenger, 
having  paid  fare  to  the  point  of  destination,  is,  by  the  mistake 
of  the  company's  agent,  furnished  with  a  ticket  which  upon 
its  face  entitles  him  to  a  ride  only  to  a  point  short  of  his  des- 
tinatiouj  or  the  like,  the  passenger,  having  accepted  the  ticket, 
cannot  insist  on  riding  upon  that  ticket  beyond  the  point  to 
which  by  its  terms  it  entitles  him.  He  must  therefore  pay  fare 
to  his  destination  or  get  off  and  continue  his  journey  by  other 
•means,  and,  if  he  refuses,  the  conductor  may  eject  him;  but 
he  may  recover  of  the  carrier  damages  for  the  injury  he  has 
sustained  by  reason  of  its  breach  of  contract.^^  Here  too, 
however,  the  action  will  be  for  the  breach  of  the  contract,  and 
not  for  the  ejection.^^  And  he  may  not  aggravate  his  injury 
by  resisting   ejection   under    otherwise    proper    conditions.^ '^ 

14.  Railroad  Co.  v.  Wilson,  20  Kan.  546,  79  Pac.  Rep.  153,  citing 
Ind.    App.    5,    50    N.    E.    Rep.    90;     Hutch,  on  Carr. 

Noble  V.  Railroad  Co.,  4  Okl.  534,  16.  Frederick     v.    Railroad    Co., 

46  Pac.  Rep.   483;   Railway  Co.  v.  supra;    Spink  v.  Railroad  Co.,  21 

Elliott,  22  Tex.  Civ.  App.  31,  54  S.  Ky.  L.  R.  778,  52  S.  W.  Rep.  1067. 

W.  Rep.  410.  citing  Hutch,   on   Carr.;    Railroad 

15.  Frederick  v.  Railroad  Co.,  37  Co.  v.  Schaun,  79  Md.  563,  55  Atl. 
Mich.  342;  Hufford  i'.  Railroad  Co.,  Rep.  701;  Van  Dusan  v.  Railway 
53  Mich.  118;  Bradshaw  r.  Railroad  Co.,  97  Mich.  439,  56  N.  W.  Rep. 
Co.,  135  Mass.  407;  Georgia  R.  Co.  848,  37  Am.  St.  Rep.  354. 

;;.  Olds.  77  Ga.  673;  Mackay  v.  Rail-  17.  Frederick    v.    Railroad    Co., 

road  Co.,  34  W.  Va.  65,  11  S.  E:  supra;   South  Florida    R.    Co.    v. 

Rep.  737;  Peabody  v.  Railway  Co.,  Rhodes,  25  Fla.  40;   Pullman  Car 

21   Oreg.   121,  26   Pac.  Rep.    1053;  Co.  v.  Reed,  75   111.  125;    Chicago, 

Railroad    Co.    v.    Foster,    134    Ala.  etc.  R.  Co.  v.  Griffin,  68   111.  499; 

244,    32  So.  Rep.   773,   92   Am.   St.  Pennsylvania  R.  Co.  r.  Connell,  112 

Rep.   25,   citing   Hutch,   on   Carr.;  111.   295;   Peabody   r.  Railway  Co., 

Railroad   Co.   v.   Stratton,    111   111.  21  Oreg.  121,  26  Pac.  Rep.  1053. 
App.  142;  Chase  i'.  Railway  Co.,  70 
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There  is  in  these  cases  an  element  of  ne<j:ligence  in  the  passen- 
ger in  not  seeing  that  he  obtains  and  presents  a  ticket  which' 
is  at  least  apparently  regular.^^ 

Sec.  1062.  (§  5801.)  Same  subject — How  when  ticket  ap- 
parently good. — But  where,  though  the  ticket  given  to  the 
passenger,  either  by  the  ticket  agent  or  the  conductor,  is  one 
which  by  the  company's  regulations  is  not  sufficient  for  his 
transportation  to  the  point  agreed  upon,  there  is  nothing  upon 
its  face  to  indicate  any  such  infirmity,  and  he  has  purchased 
or  taken  it  in  reliance,  without  negligence,  upon  the  express 
or  implied  representation  of  the  company's  agent  that  it  is 
good  for  the  trip  intended,  the  passenger  must  be  deemed  to 
be  lawfully  upon  the  train,  and  entitled  to  complete  the  jour- 
ney according  to  the  apparent  import  of  his  ticket.  In  this 
case  he  cannot  lawfully  be  required  either  to  leave  the  cars 
or  pay  additional  fare  upon  demand,  and  if  he  is  ejected,  or 
compelled  to  pay  fare  to  avoid  ejection,  he  is  entitled  to  re- 
cover damages.^''     But  an  agent  authorized  to   sell  railroad 

18.  Poulin  V.  Railway  Co.,  52  Rep.  37G;  Railroad  Co.  v.  Harper, 
Fed.  197,  3  C.  C.  A.  23,  6  U.  S.  83  Miss.  560,  35  So.  Rep.  764,  64 
App.  298,  17  L.  R.  A.  800,  affirm-  L.  R.  A.  283,  102  Am.  St.  Rep.  469; 
ing  47  Fed.  858.  Railroad  Co.  r.  Reynolds,  55  Ohio 

19.  Hufford  ('.  Railway  Co.,  53  St.  370,  45  N.  E.  Rep.  712,  60  Am. 
Mich.  118;  Murdock  v.  Railroad  St.  Rep.  706;  Railway  Co,  v.  Wil- 
Co.,  137  Mass.  293;  Philadelphia,  son,  161  Ind.  153,  66  N.  E.  Rep. 
etc.  R.  Co.  V.  Rice,  64  Md.  63;  Fell  950,  67  N.  E.  Rep.  993,  100  Am.  St. 
V.  Railroad  Co.,  44  Fed.  248;  Rail-  Rep.  261;  Railroad  Co.  r.  Cates,  14 
road  Co.  v.  Winter's  Adm'r,  143  Ind.  App.  172,  41  N.  E.  Rep.  712; 
U,  S.  60,  12  Sup.  Ct.  R.  356,  36  L.  Jevons  v.  Railroad  Co.,  70  Kan. 
Ed.    71;    Railroad    Co.    v.    Littell,  491,  78  Pac.  Rep.  817;   Cincinnati, 

128  Fed.  546,  63  C,  C.  A.  44;  Penn-  etc.  R'y  Co.  v.  Harris,  Tenn. 

sylvania  Co.  v.  Lenhart,   120   Fed.  ,  91  S.  W.  Rep.  211. 

61,  56  C.  C.  A.  457;  Scofield  v.  Rail-  In  Railway  Co.  v.  Street,  26  Ind. 
road  Co.,  112  Fed.  85.>,  50  C.  C.  A.  App.  224,  59  N.  E.  Rep.  904,  plaint- 
553,  56  L.  R.  A.  224;  Callaway  v.  iff  presented  an  interchangeable 
Mellett,  15  Ind.  App.  366,  44  N.  E,  mileage  ticket  which  he  had  pur- 
Rep.  198;  Ellsworth  v.  Railway  chased  of  a  passenger  association 
Co.,  95  Iowa,  98,  63  N.  W.  Rep.  of  which  defendant  was  a  mem- 
584,  29  L.  R.  A.  17:5;  Railroad  Co.  her,  and  demanded  of  defendant's 
r  Little,  66  Kan.  378,  71  Pac.  Rep.  agent  an  exchange  ticket.  He  was 
820,   61   L.  R.   A.    122,   97   Am.   St.  informed    by   the   agent    that    the 
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tickets  has  no  implied  powers  after  the  sale  of  a  ticket  is  fully 
completed  and  his  duties  in  regard  to  it  are  at  an  end,  and  he 
cannot  then  bind  the  company  by  representations  which  con- 
tradict the  plain  terms  of  the  ticket-^*^ 

Sec.  1063.  Same  subject — Where  two  or  more  roads  em- 
ploy a  joint  ticket  agent — Which  road  liable  for  his  mistakes. 
■ — It  sometimes  happens  that  a  ticket  agent  is  agent  for  two 
railroad  companies.  If  a  person  applies  to  such  an  agent  for 
a  ticket  over  one  road,  and  by  mistake  the  ticket  agent  gives 
him  a  ticket  over  the  other  road,  his  negligence  is  that  of  the 
first  road,  and  the  latter  road  is  not  liable  to  the  purchaser  for 
the  agent's  negligence  or  its  consequences.^^ 


supply  of  tickets  was  exhausted, 
and  that  the  conductor  on  defend- 
ant's train  would  give  him  trans- 
portation on  his  mileage  without 
exchange.  The  court  held  that  he 
was  not  required  to  pay  the  regu- 
lar fare  and  then  sue  the  company 
for  failure  to  carry  him  on  his 
mileage,  but  he  could  insist  on  be- 
ing carried  on  his  mileage,  and,  if 
ejected,  recover  as  for  a  tort.  See 
also,  Pennsylvania  Co.  v.  Lenhart, 
120  Fed.  61,  56  C.  C.  A.  457. 

Where  a  ticket  was  taken  up  by 
the  conductor,  and  afterwards, 
without  producing  it,  the  conduc- 
tor claimed  it  was  for  a  point 
short  of  the  passenger's  destina- 
tion, demanded  additional  fare  of 
the  passenger  which  he  refused  to 
pay,  and  thereupon  ejected  the  pas- 
senger from  the  train,  the  fact  that 
the  amount  of  additional  fare 
wrongfully  demanded  was  trifling, 
and  could  have  been  paid  by  the 
passenger,  cannot  be  considered  in 
mitigation  of  damages  for  such 
ejection.  A  carrier  cannot  place 
a  passenger  in  such  a  position  that, 
if  he  yields  to  the  carrier's  de- 
mands,    a     legitimate     inference 


might  be  drawn  by  other  passen- 
gers that  he  was  guilty  of  dis- 
honesty in  attempting  to  ride 
without  paying  the  rightful  fare. 
Railroad  Co.  v.  Arnold,  8  Ind.  App. 
297,  34  N.  E.  Rep.  742. 

Where  the  passenger  presents  a 
ticket  which  on  its  face  entitles 
him  to  be  carried,  the  company 
will  not  be  permitted  to  show  a 
custom  on  its  part,  and  the  part  of 
other  companies,  to  Issue  such 
tickets  for  certain  days  only  when 
it  is  shown  that  the  passenger  had 
no  knowledge  of  such  a  limitation. 
Carvey  v.  Railroad  Co.,  133  Mich. 
659,  95  N.  W.  Rep.  716. 

Where  a  husband  buys  a  ticket 
for  his  wife  and  signs  his  own 
name  thereon  on  the  representa- 
tion of  the  agent  that  his  wife 
could  ride  on  it,  his  wife  is  en- 
titled to  use  the  ticket.  Railway 
Co.  V.  Goodman,  (Tex.  Civ.  App.), 
43  S.  W.  Rep.  580. 

20.  Hanlon  v.  Railroad  Co.,  109 
Iowa,  136,  80  N.  W.  Rep.  223. 

21.  Scott  V.  Railroad  Co.,  144 
Ind.  125.  43  N.  E.  Rep.  133,  32  Li 
R.  A.   154. 
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But  if  a  railroad  company  sells  a  ticket  to  a  passenger 
through  such  a  joint  agent,  it  cannot  thereafter  repudiate  the 
contract  so  made  on  account  of  any  subsequent  disagreement 
between  the  two  companies.  And  if  a  passenger  is  wantonly 
ejected  in  disregard  of  such  contract  rights,  exemplary  dam- 
ages will  be  allowed.22 

Sec.  1064.  Same  subject — Where  conductor  on  first  line 
tears  off  coupon  of  second  line. — If  a  ticket  has  separate  cou- 
pons for  separate  connecting  lines,  and  the  conductor  on  the 
first  line,  without  the  fault  or  knowledge  of  the  passenger, 
tears  off  the  wrong  coupon,  the  first  line  is  responsible  in 
damages  to  the  passenger  for  a  subsequent  expulsion  from  the 
train  of  the  second  line  on  the  refusal  of  its  conductor  to  honor 
the  remaining  coupon.  The  second  line  is  entitled  to  the  pre- 
sentation of  a  proper  ticket  or  the  payment  of  fare,  without  re- 
gard to  any  explanation  that  may  be  made  of  the  fault  of  an- 
other company  in  the  performance  of  an  act  in  the  doing  of 
wliieh  it  was  not  acting  as  the  second  company's  agent.  But 
that  does  not  relieve  the  first  company  of  its  responsibility  for 
the  consequences  of  its  negligence  in  placing  the  passenger  in 
a  position  where  he  can  be  rightfully  ejected  from  the  second 
company's  train.--' 

Sec.  1065.  (§  580 j.)  Same  subject — As  between  passenger 
and  conductor  the  ticket  produced  must  govern. — It  is  ob- 
vious that  as  between  the  conductor  of  a  passenger  train  and  a 
person  claiming  the  rights  of  a  passenger  thereon,  there  must 
be  some  rule  by  which  the  claims  of  the  passenger  can  be  de- 
termined safely,  speedily  and  conclusively;  otherwise  endless 
confusion  and  altercation  must  ensue,  distracting  the  attention 
of  the  conductor  from  other  duties,  jeopardizing  the  lives  of 
passengers  and  entirely  demoralizing  the  service.  Where  the 
passenger  pays  his  fare  upon  the  train,  a  ready  means  is  af- 

22.  Cowen  v.  Winters,    96    Fed.    Railway  Co.  v.  Berryman,  11  Ind. 
929,  37  C.  C.  A.  628,  affirming  Win-     App.  640,  36  N.  E.  Rep.  728. 
ters  V.  Cowen,  90  Fed.  99 ;  see  also».        23.  Railroad    v.    Conrad,    4    Ind 

App.  83,  30  N.  E.  406. 
78 
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forded  of  determining  his  rights,  but  the  necessities  of  modern 
traffic  have  made  this  method  the  exception  rather  than  the 
rule,  and  tickets  are  almost  universally  required. 

"How  then,"  it  is  said  in  a  leading  case^24  '^g  iy^q  conductor 
to  ascertain  the  contract  entered  into  between  the  passenger 
and  the  railroad  company  where  a  ticket  is  purchased  and 
presented  to  him?  Practically  there  are  but  two  ways — one, 
the  evidence  afforded  by  the  ticket;  the  other,  the  statement 
of  the  passenger  contradicted  by  the  ticket.  Which  should 
govern?  In  judicial  investigations  we  appreciate  the  neces- 
sity of  an  obligation  of  some  kind  and  the  benefit  of  a  cross- 
examination.  At  common  law  parties  interested  were  not 
competent  witnesses,  and  even  under  our  statute  the  wit- 
ness is  not  permitted,  in  certain  cases,  to  testify  as  to  facts 
which,  if  true,  were  equally  within  the  knowledge  of  the  op- 
posite party,  and  he  cannot  be  procured.  Yet  here  would  be 
an  investigation  as  to  the  terms  of  a  contract,  where  no  safe- 
guards could  be  thrown  around  it,  and  where  the  conductor, 
at  his  peril,  would  have  to  accept  the  mere  statement  of  the 
interested  party.  I  seriously  doubt  the  practical  workings  of 
such  a  method,  except  for  the  purpose  of  encouraging  and 
developing  fraud  and  falsehood,  and  I  doubt  if  any  system 
could  be  devised  that  would  so  much  tend  to  the  disturbance 
and  annoyance  of  the  traveling  public  generally.  There  is 
but  one  rule  which  can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies  and  passengers  gen- 
erally. As  between  the  conductor  and  passenger,  and  the  right 
of  the  latter  to  travel,  the  ticket  produced  must  be  conclusive 
evidence,  and  he  must  produce  it  when  called  upon  as  the  evi- 
dence of  his  right  to  the  seat  he  claims.^^      Where  a  passenger 

24.  Frederick  v.  Railroad  Co.,  37  Railroad  Co.,  56  N.  Y.  295;  Petrie 
Mich.  342.                                              i  i'    Railroad  Co.,  42  N.  J.   L.  449; 

25.  Holding  this  rule  are  Brad-  Dietrich  v.  Railroad  Co.,  71  Penn. 
shaw  V.  Railroad  Co.,  135  Mass.  St.  432;  McClure  v.  Railroad  Co., 
407;  Thomas  v.  Railway  Co.,  72  34  Md.  532;  Southern,  etc.  R'y  Co. 
Mich.  355;  Cheney  r.  Railroad  Co.,  r.  Rice,  38  Kans.  39S;  Louisville. 
11  Mete.  121;  Yorton  r.  Railway  etc.  R.  Co.  v.  Fleming,  14  Lea,  128; 
Co.,    54    Wis.    234;     Townsend     v.  Chicago,  etc.   R.   Co.   i:   BHls,  118 
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has  purchased  a  ticket  and  the  conductor  does  not  carry  him 
according  to  its  terms,  or  if  the  company,  through  the  mistake 
of  its  agent,  has  given  him  the  wrong  ticket,  so  that  he  has 
been  compelled  to  relinquish  his  seat  or  pay  his  fare  a  second 
time  in  order  to  retain  it,  he  would  have  a  remedy  against  the 
company  for  a  breach  of  the  contract,  but  he  would  have  to 
adopt  a  declaration"  relying  upon  such  breach  and  not  upon 
the  ejection. 

The  application  of  this  rule  does  not  extend,  however,  to  the 
case  of  a  passenger  who  has  been  furnished  with  a  ticket  on 
its  face  sufficient  and  declared  by  the  company's  agent  to  be 
good,  but  which  in  fact  was  not  so  according  to  the  company's 
regulations.-*^     Where  the  ticket  is  apparently  good  and  has 


Ind.  221;  Shelton  v.  Railway  Co., 
29  Ohio  St.  214;  Downs  v.  Railroad 
Co.,  36  Conn.  287;  Hufford  v.  Rail- 
way Co.,  53  Mich.  118;  MacKay  v. 
Railroad  Co.,  34  W.  Va.  65,  11  S. 
E.  Rep,  737;  Peabody  v.  Railway 
Co.,  21  Oreg.  121,  26  Pac.  Rep. 
1053;  Pennsylvania  Co.  v.  Lenhart, 
120  Fed.  61,  56  C.  C.  A.  457; 
Poulin  V.  Railway  Co.,  52  Fed.  197, 
3  C.  C.  A.  23,  6  U.  S.  App.  298,  17 
L.  R.  A.  800,  affirming  47  Fed. 
858;  Railway  Co.  v.  Bennett,  50 
Fed.  496,  1  C.  C.  A.  544,  6  U.  S. 
App.  95;  Railroad  Co.  v.  Deloney, 
65  Ark.  177,  45  S.  W.  Rep.  351,  67 
Am.  St.  Rep.  913;  Railway  Co.  v. 
Daniels,  90  111.  App.  154;  Callaway 
V.  Mellett,  15  Ind.  App.  366,  44  N. 
E.  Rep.  198;  Ellsworth  v.  Railway 
Co.,  95  Iowa,  98,  63  N.  W.  Rep. 
584,  29  L.  R.  A.  173;  Rolfs  f.  Rail- 
way Co.,  66  Kan.  272,  71  Pac.  Rep. 
526;  Chase  v.  Railway  Co.,  70  Kan. 
546,  79  Pac.  Rep.  153,  citing  Hutch, 
on  Carr. ;  Railroad  Co.  v.  Jackson, 
25  Ky.  L.  R.  2087,  79  S.  W.  Rep. 
1187;  Nutter  v.  Railway  Co.,  25 
Ky.  L.  R.  1700,  78  S.  W.  Rep.  470; 
Railway  Co.  v.  Lyons,  20  Ky.  L.  R. 


516,  46  S.  W.  Rep.  209;  Spink  v. 
Railroad  Co.,  21  Ky.  L.  Rep.  778, 
52  S.  W.  Rep.  1067;  Schmidt  v. 
Railway  Co.,  25  Ky.  L.  Rep.  11, 
74  S.  W.  Rep.  674;  Railroad  Co.  v. 
Stocksdale,  83  Md.  245,  34  Atl.  Rep. 
880;  Dixon  v.  Railroad  Co.,  179 
Mass.  242,  60  N.  E.  Rep.  581; 
Brown  v.  Railway  Co.,  130  Mich. 
483,  90  N.  W.  Rep.  290;  s.  c.  134 
Mich.  591,  96  N.  W.  Rep.  925;  Van 
Dusan  v.  Railway  Co.,  97  Mich. 
439,  56  N.  W.  Rep,  848,  37  Am.  St. 
Rep.  354;  Kleven  v.  Railway  Co., 
70  Minn.  79,  72  N.  W.  Rep.  82S; 
Mitchell  V.  Railway  Co.,  77  Miss, 
917,  27  So.  Rep.  834;  Strieker  v. 
Railroad  Co.,  60  N.  J.  Law  230,  37 
Atl.  Rep.  776;  Parish  v.  Railroad 
Co.,  90  N.  Y.  Supp.  1000,  99  App. 
Div.  10;  Railway  Co.  v.  Drummond, 
73  Miss.  813,  20  So.  Rep.  7;  Trice 
V.  Railway  Co.,  40  W.  Va.  271,  21 
S.  E.  Rep.  1022;  Wiggins  v.  King. 
91   Hun,   340,   36   N.   Y.   Supp.   768; 

Southern  R'y  Co.  v.  Hawkins, 

Ky. ,  89  S.  W,  Rep.  258. 

26.  Murdock  r.  Railway  Co.,  137 
Mass.  293;  Railroad  v.  Harper,  35 
So.  Rep.  764,  S3  Miss.  560,  102  Am. 
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been  purchased  as  such  in  good  faith  by  the  passenger,  who 
has  no  notice  of  the  company's  regulations  making  it  invalid, 
he  has,  it  is  said,  an  absolute  right  to  be  carried  accordingly; 
and  while  it  would  undoubtedly  be  prudent  for  him  to  yield 
to  the  conductor's  interpretation,  and  leave  the  car  to  seek  his 
remedy  by  action,  it  is  yet  said  that  he  has  the  right  to  refuse 
to  leave  the  car.^^ 


St.  Rep.  469,  64  L.  R.  A.  283. 
Where  the  passenger  presents  a 
ticket  which  on  its  face  entitles 
him  to  be  carried,  the  company 
will  not  be  permitted  to  show  a 
custom  under  which  it  issues  such 
tickets  on  certain  days  only,  the 
passenger  having  no  knowledge  of 
the  custom.  Carvey  v.  Railroad 
Co.,  133  Mich.  659,  95  N.  W.  Rep. 
716. 

So  it  has  been  held  that  when, 
from  the  facts  appearing  on  the 
face  of  the  ticket  and  the  sur- 
rounding circumstances  known  to 
the  conductor,  it  is  probable  that 
a  mistake  has  been  made  by  the 
company  in  issuing  the  ticket,  and 
this  probability  is  so  strong  that 
the  conductor  should  investigate 
further  before  ejecting  the  pas- 
senger, the  conductor  cannot  re- 
gard the  ticket  as  conclusive.  The 
statements  of  the  passenger,  how- 
ever, need  not  be  accepted  in  such 
a  case  except  so  far  as  they  call 
the  conductor's  attention  to  facts 
and  circumstances  which  he  can 
then  and  there  observe.  Krueger 
V.  Railway  Co.,  68  Minn.  445,  71 
N.  W.  Rep.  683,  64  Am.  St.  Rep. 
487;  Railway  Co.  v.  Holmes,  75 
Miss.  371,  23  So.  Rep.  187;  Rail- 
way V.  "Wright,  2  Tex.  Civ.  App. 
463,  21  S.  W.  Rep.  399;  Scofield  V. 
Railroad  Co.,  112  Fed.  855,  50  C. 
C.  A.  553,  56  L.  R.  A.  224. 

27.  Railroad     Co.      v.     Winter's 


Adm'r,  143  U.  S.  60,  12  Sup.  Ct; 
R.  356,  36  L.  Ed.  71;  Railroad  Co. 
r.  Littell,  128  Fed.  546,  63  C.  C.  A. 
44;  Ellsworth  v.  Railway  Co.,  95 
Iowa,  98,  63  N.  W.  Rep.  584,  29 
L.  R.  A.  173;  Railroad  Co.  v.  Rice, 
64  Md.  63,  21  Atl.  Rep.  97. 

In  Hufford  v.  Railroad  Co.,  53 
Mich,  lis,  it  appeared  that  on  Sep- 
tember 19,  1882,  the  plaintiff  and 
one  Goodyear  were  at  Manton,  on 
the  road  of  defendant,  and  about 
to  proceed  north.  They  had  then 
been  together  some  days.  At  Man- 
ton  they  bought  tickets  for  Trav- 
erse City  from  the  agent  of  the  de- 
fendant. Plaintiff  noticed  that  the 
ticket  given  to  him  was  not  like 
that  given  to  Goodyear,  and  he 
called  the  agent's  attention  to  the 
fact,  and  inquired  if  it  was  good, 
and  was  told  it  was.  In  this  the 
agent  was  mistaken.  The  ticket 
was  one  part  of  an  excursion 
ticket  from  Sturgis  to  Traverse 
City,  and  had  been  canceled  from 
Sturgis  to  Grand  Rapids.  The  evi- 
dence is  conflicting  as  to  whether 
it  had  also  been  canceled  from 
Grand  Rapids  to  Walton,  a  station 
north  of  Manton.  When  the  ticket 
was  presented  to  the  conductor  he 
told  the  plaintiff  it  was  not  good 
separated  from  the  other  part.  He 
also  claimed  it  had  been  used  by 
some  other  person  to  Walton,  and 
he  told  the  plaintiff  he  must  pay 
his  fare  to  Walton  or  he  should 
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A  few  cases  also  go  further  and  hold  that  the  law  does  not 
require  a  person  purchasing  a  ticket  from  the  ticket  agent  to 
examine  it  and  see  what  it  purports  to  be,  and  that,  though 
the  ticket  on  its  face  is  insufficient,  the  passenger  who  is  eject- 
ed may  recover  for  the  ejection.^s     The  court  in  Michigan, 


put  him  off  the  cars.  The  plaintiff 
at  first  refused,  and  was  advised 
by  Goodyear  to  persist  in  his  re- 
fusal; but  when  the  conductor 
took  hold  of  the  bell-rope  to  stop 
the  train,  and,  as  plaintiff  says, 
put  his  hand  on  plaintiff's 
shoulder,  he  consented  to  pay  the 
fare,  and  did  so,  taking  the  con- 
ductor's receipt  therefor.  The  fare 
paid  was  twenty-five  cents.  The 
plaintiff  then  proceeded  on  his 
journey. 

Said  the  court,  per  Cooley,  C.  J.: 
"In  Frederick  v.  Marquette,  etc. 
R.  R.  Co.,  37  Mich.  342;  s.  c.  26 
Am.  Rep.  531,  it  was  decided  that, 
as  between  the  conductor  and  the 
passenger,  the  ticket  must  be  the 
conclusive  evidence  of  the  extent 
of  the  passenger's  right  to  travel. 
No  other  rule  can  protect  the  con- 
ductor in  the  performance  of  his 
duties,  or  enable  him  to  determine 
what  he  may  or  may  not  lawfully 
do  in  managing  the  train  and  col- 
lecting the  fares.  If,  when  a  pas- 
senger makes  an  assertion  that  he 
has  paid  fare  through,  he  can  pro- 
duce no  evidence  of  it,  the  con- 
ductor must  at  his  peril  concede 
what  the  passenger  claims,  or  take 
all  the  responsibilities  of  a  tres- 
passer if  he  refuses,  it  is  easy  to 
see  that  his  position  is  one  in 
which  any  lawless  person,  with 
suflBcient  impudence  and  reckless- 
ness, may  have  him  at  disadvan- 
tage, and  where  he  can  never  be 
certain,  if  he  performs  his  appar- 


ent duty  to  his  employer,  that  he 
may  not  be  subjected  to  severe 
pecuniary  responsibility.  Such  a 
state  of  things  is  not  desirable, 
either  for  railroad  companies  or 
for  the  public.  The  public  is  in- 
terested in  having  the  rules  where- 
by the  conductors  are  to  govern 
their  action  certain  and  definite, 
so  that  they  may  be  enforced  with- 
out confusion  and  without  stop- 
page of  trains;  and  if  the  en- 
forcement causes  temporary  incon- 
venience to  a  passenger,  who  by 
accident  or  mistake  is  without  the 
proper  evidence  of  his  right  to  a 
passage,  though  he  has  paid  for 
it,  it  is  better  that  he  submit  to 
the  temporary  inconvenience  than 
that  the  business  of  the  road  be 
interrupted  to  the  general  annoy- 
ance of  all  who  are  upon  the 
train."     See  s.  c.  64  Mich.  631. 

28.  Thus  in  Georgia  R.  Co.  v. 
Dougherty,  86  Ga.  744,  12  S.  E. 
Rep.  747,  plaintiff  applied  to  the 
ticket  agent  for  a  ticket  from 
Aiken,  S.  C,  to  Atlanta,  Ga.,  but 
when  on  the  train  found  that  her 
ticket  was  to  Asheville,  N.  C. '  She 
stated  to  the  conductor  that  her 
trunk  had  been  checked  to  At- 
lanta on  that  ticket,  which  he 
denied,  but  which  proved  to  be 
true.  The  conductor  refused  to 
recognize  the  ticket,  and,  as  plain- 
tiff had  no  more  money,  ejected 
her.  The  action  was  for  the  ejec- 
tion. The  court  held  that  she  was 
not  obliged  to  examine  her  ticket 
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abandoning  the  rule  at  first  adopted  and  above  referred  to, 
laid  down  the  broad  rule  that  when  the  passenger  tells  the 
conductor  that  he  has  paid  his  fare,  and  states  the  amount  he 
paid  to  the  ticket  agent,  who  told  him  it  was  good,  it  is  the 
duty  of  the  conductor  to  accept  the  passenger's  statement  until 
he  finds  out  it  is  not  true,  "no  matter  what  the  ticket  con- 
tained in  words,  figures  or  other  marks.  "^^     But  the   same 


but  might  rely  upon  the  presump- 
tion that  the  ticket  agent  had 
given  her  a  proper  ticket.  The 
rule  laid  down  in  the  second  re- 
port of  Hufford  V.  Railroad  Co.,  64 
Mich.  631,  was  cited  with  approval, 
and  Railroad  Co.  v.  Olds,  77  Ga. 
673,  was  said  to  be  substantially 
to  the  same  effect.  The  second 
decision  in  the  Hufford  Case  was 
also  approved  in  Kansas  City,  etc. 
R'y  Co.  V.  Riley,  68  Miss.  765,  9 
S.  Rep.  443. 

29.  Hufford  v.  Railroad  Co.,  64 
Mich.  631,  This  case  is  first  re- 
ported in  53  Mich.  118,  and  the 
facts  and  the  rule  there  laid  down 
are  stated  in  a  preceding  note. 
On  the  last  appeal,  Sherwood,  J., 
said:  "There  seems  to  be  no  ques- 
tion but  that  the  plaintiff  pur- 
chased his  ticket  of  an  agent  of 
the  company,  who  had  the  right 
to  sell  the  same  and  receive  the 
plaintiff's  money  therefor;  that 
the  ticket  covered  the  distance  be- 
tween the  two  stations,  and  was 
purchased  by  the  plaintiff  in  per- 
fect good  faith;  that  the  ticket 
was  genuine,  and  was  issued  by 
the  company,  and  one  which  its 
agents  had  the  right  to  sell  to 
passengers.  The  plaintiff  had  the 
right  to  rely  upon  the  statements 
of  the  agent  that  it  was  good,  and 
entitled  him  to  a  ride  between  the 
two  stations.  It  was  a  contract 
for   a,    ride   between   the   two   sta- 


tions, that  the  defendant's  agent 
had  a  right  to  make,  and  did 
make,  with  the  plaintiff. 

"The  ticket  given  by  the  agent 
to  plaintiff  was  the  evidence 
agreed  upon  by  the  parties,  by 
which  the  defendant  should  there- 
after recognize  the  rights  of 
plaintiff  in  his  contract;  and 
neither  the  company,  nor  any  of 
its  agents,  could  thereafter  be  per- 
mitted to  say  the  ticket  was  not 
such  evidence,  and  conclusive  upon 
the  subject.  Passengers  are  not 
interested  in  the  internal  affairs 
of  the  companies  whose  coaches 
they  ride  in,  nor  are  they  re- 
quired to  know  the  rules  and  reg- 
ulations made  by  the  directors  of 
a  company  for  the  control  of  the 
action  of  its  agents  and  the  man- 
agement  of  its   affairs. 

"When  the  plaintiff  told  the  con- 
ductor on  the  train  that  he  had 
paid  his  fare,  and  stated  the 
amount  he  paid  to  the  agent  who 
gave  him  the  ticket  he  presented, 
and  told  him  it  was  good,  it  was 
the  duty  of  the  conductor  to  ac- 
cept the  statement  of  the  plaintiff 
until  he  found  out  it  was  not 
true,  no  matter  what  the  ticket 
contained  in  words,  figures,  or 
other  marks.  All  sorts  of  people 
travel  upon  the  cars;  and  the 
regulations  and  management  of 
the  company's  business  and  trains 
which  would  not  protect  the  edu- 
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court,  in  the  later  ease  of  Brown  v.  The  Railway  Co.,^"  ad- 
hered to  the  earlier  rule  as  announced  by  it  in  the  Frederick 
case,  and  held  that,  as  between  the  conductor  and  the  passen- 
ger, it  was  incumbent  on  the  latter  to  produce  a  ticket  ap- 
parently good  upon  its  face,  or  else  pay  his  fare  in  cash. 

Sec.  1066.  (^  580k.)  Same  subject — But  passenger  is  not 
without  remedy. — But  while  as  between  the  passenger  and  the 
conductor  the  ticket  may  properly  be  regarded  as  the  test  of 
the  passenger's  rights,  yet,  as  between  the  passenger  and  the 
company,  the  rule  is  otherwise,  and  the  former  is  by  no  means 
without  an  adequate  remedy.  If  the  passenger  applies  and 
pays  for  a  ticket  for  a  certain  journey,  there  is  clearly  an  im- 
plied contract  on  the  part  of  the  company  that  the  ticket  fur- 
nished is  adequate  and  proper  to  enable  the  passenger  to  ob- 
tain the  carriage  contracted  for,  and  that  the  carrier's  servant^ 
will  duly  honor  it  as  such.  If,  therefore,  the  carrier  fails  to  fur- 
nish the  proper  ticket,^^   or,  having  furnished  it,  if  the  car- 


cated  and  uneducated,  the  wise  and 
the  ignorant,  alike,  would  be  un- 
reasonable indeed.  On  the  undis- 
puted facts  in  this  case,  I  think 
the  plaintiff  was  entitled  to  go  to 
Walton  Junction  upon  the  ticket 
he  presented  to  the  conductor. 
Maroney  v.  Old  Colony  &  N.  R'y 
Co.,  106  Mass.  153;  Murdock  v. 
Boston  &  A.  R.  R.  Co.,  137  id. 
293." 

To  the  same  effect  are  Railroad 
Co.  V.  Fix,  88  Ind.  381,  and  Penn- 
sylvania Co.  V.  Bray,  125  Ind.  229, 
25  N.  E.  Rep.  439,  where  it  is  held 
that  where,  by  the  conductor's 
mistake  in  the  separation  of  a 
round-trip  ticket,  the  return  part 
is  taken  up  on  the  going  trip,  the 
passenger  has  a  right  to  return 
on  the  going  part,  where  he  has 
not  dis«overed  the  mistake  till  the 
returning  trip  and  then  explains 
to  the  conductor  of  the  return 
train  how  the  mistake  arose. 


But  see  Thomas  v.  Railway  Co., 
72  Mich.  355. 

In  Scofield  v.  Railroad  Co.,  113 
Fed.  855,  50  C.  C.  A.  553,  56  L.  R. 
A.  224,  the  court  laid  down  an  es- 
pecially broad  rule  concerning 
parol  agreements  between  the 
ticket  agents  and  passengers.  A 
passenger  had  been  given  the  right 
of  stop-over  at  an  intermediate 
point,  but  was  left  by  the  conduc- 
tor of  the  first  train,  over  the 
passenger's  protest,  without  writ- 
ten evidence  of  his  right  to  re- 
sume his  journey  from  the  place 
of  stop-over,  and  the  conductor  of 
a  later  train  was  held  to  have  no 
authority   to    eject   the   passenger. 

30.  134  Mich.  591,  96  N.  W.  Rep. 
925,   10   Det.  L.   N.  579. 

31.  Georgia  R.  Co.  v.  Olds,  77 
Ga.  673;  Bradshaw  r.  Railroad  Co., 
135  Mass.  407;  Murdocit  v.  Rail- 
road Co.,  137  Mass.  293;  Townseud 
V.  Railroad  Co.,  56  N.  Y.  295;  Fred- 
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rier's  servants  refuse  to  honor  it  as  sueh,32  or  misdirect  the 
passenger  as  to  its  use/^^  and  the  passenger  thereby  fails  to  pro- 
cure the  rights  for  which  he  paid,  there  is  clearly  a  breach  of 
the  carrier's  contract  and  the  passenger  may  recover  damages 
for  the  injury  he  has  sustained.  These  damages  must  include 
compensation  not  only  for  increased  expense,  loss  of  time  and 
inconvenience,  but  also  for  the  mortification,  physical  and 
mental  suffering  and  added  indignities,  if  any,  with  which  the 
violation  of  the  passenger's  rights  may  be  attended.^^ 

Sec.  1067.     (§  5801.)     Right  of  passenger  to  rely  on  instruc- 
tions given  him. — As  will  be  seen,"^  it  is  the  duty  of  the  carrier 

the  passenger  was  not  of  the  kind 


erick  v.  Railroad  Co.,  37  Mich.  342; 
St.  Louis,  etc.  R'y  Co.  v.  Mackie, 
71  Tex.  491;  Pennsylvania  Co.  v. 
Bray,  125  Ind.  229,  25  N.  E.  Rep. 
439;  Railway  Co.  v.  Street,  26  Ind. 
App.  224,  59  N.  E.  Rep.  404; 
Krueger  v.  Railway  Co.,  68  Minn. 
445,  71  N.  W.  Rep.  683,  64  Am. 
St.  Rep.  487. 

Notwithstanding    the    fact    that 
the    declaration    fails     to     allege 


used  by  the  railroad  company  for 
several  months  prior  to  the  ejec- 
tion, and  that  it  was  of  an  issue 
used  and  discontinued  several 
years  before.  Railroad  Co.  v.  Ault, 
10  Ind.  App.  661,  38  N.  E.  Rep. 
492. 

33.  A  passenger  bought  a  lim- 
ited ticket  good  only  on  train  1 
and   if   passage   begun   at   A.   and 


damages  suffered,  it  is  not  demur-     continued    uninterruptedly    to    D 


rable  in  a  case  where  a  mileage 
book  has  been  refused  by  a  con- 
ductor in  payment  of  fare  on  ac- 
count of  the  agent's  mistake  in  in- 
serting the  purchaser's  name 
therein,  since  the  injured  party  Is 
at  least  entitled  to  nominal  dam- 
ages. Holden  v.  Railroad  Co.,  72 
Vt.  156,  47  Atl.  Rep.  403. 

32.  Lake  Erie,  etc.  R.  Co.  v.  Fix, 
88  Ind.  381;  Philadelphia,  etc.  R. 
Co.  V.  Rice,  64  Md.  63;  Pennsyl- 
vania Co.  V.  Lenhart,  120  Fed.  61, 
56  C.  C.  A.  457;  Railway  Co.  v. 
Berryman,  11  Ind.  App.  640,  36  N. 
E.  Rep.   728. 

In  an  action  for  damages  for 
ejection  from  the  train  when  the 
defense  is  that  the  passenger  did 
not  produce  a  proper  ticket,  it  is 
competent  for  the  conductor  to 
testify  that  the  ticket  offered  by 


He  inquired  of  the  proper  official 
which  was  train  1  and  showed 
him  his  ticket.  The  official 
pointed  out  a  train  which  the  pas- 
senger took,  but  which  proved  to 
be  train  2,  on  which  his  ticket  was 
not  good,  and  he  was  ejected  at 
B.  and  told  to  await  train  1,  which 
was  following.  When  train  1  ar- 
rived at  B.  the  station-master  di- 
rected the  passenger  to  go  on 
board,  which  he  did;  but  the  con- 
ductor of  train  1  also  ejected  him, 
because  he  had  not  gotten  on  at 
A.  as  his  ticket  provided.  The 
carrier  was  held  liable.  Elliott  v. 
Railroad   Co.,   53    Hun,   78. 

34.  Georgia  R.  Co.  v.  Olds,  77  Ga. 
673;  Southern,  etc.  R'y  Co.  v.  Rice, 
38  Kan.  398;  Lake  Erie,  etc.  R. 
Co.  V.  Fix,  88  Ind.  381. 

35.  Post,   §  1129. 
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to  give  the  passenger  such  mstructions  and  directions  as  are 
reasonably  necessary  to  enable  him  to  pursue  his  journey  with 
safety  and  dispatch.  This  being  so,  it  is  obvious  that  the  pas- 
senger is  entitled  to  rely  and  act  upon  information  or  instruc- 
tions given  him  by  the  carrier,  or  by  his  agent  if  the  giving  of 
such  instructions  is  within  the  apparent  scope  of  the  latter 's 
authority,  and  if  the  information  or  instructions  are  not  mani- 
festly erroneous  or  do  not  lead  him  into  plain  danger.^*^  Il- 
lustrations of  the  right  to  so  rely  and  act  are  found  in  many  of 
the  cases  noticed  in  the  preceding  sections,  wherein  it  has  been 
held  that  the  passenger  may  rely  upon  representations  as  to  the 
sufficiency  of  the  ticket  given  him  by  the  ticket  agent  or  con- 
ductor, or  upon  directions  as  to  the  train  which  he  should  take, 
the  place  at  which  he  should  alight,  and  the  like.^'^  Other  il- 
lustrations will  be  found  in  later  sections.^^ 


36.  Murdock  v.  Railway  Co.,  137 
Mass.  293 ;  Hufford  v.  Railroad  Co., 
64  Mich.  631;  Georgia  R.  Co.  v. 
Murden,  86  Ga.  434,  12  S.  E.  Rep, 
630;  Olson  v.  Railroad  Co.,  45 
Minn.  536;  Wilsey  r.  Railroad  Co., 
83  Ky.  511;  Philadelphia,  etc.  R. 
Co.  r.  Rice,  64  Md.  63;  Burnham  v. 
Railway  Co.,  63  Me.  298;  Pennsyl- 
vania Co.  v.  Hoagland,  78  Ind.  2037' 
Chance  v.  Railway  Co.,  10  Mo. 
App.  351;  Hardy  v.  Railroad  Co., 
12  N.  Y.  Suppl.  55;  Atkinson  v: 
Railway  Co.,  114  Ga.  146,  39  S.  E. 
Rep.  888,  55  L.  R.  A.  223;  Railway 
Co.  V.  Street,  26  Ind.  App.  224,  59 
N.  E.  Rep.  404;  Railroad  Co.  v. 
Little,  66  Kan.  378,  71  Pac.  Rep. 
820,  61  L.  R.  A.  122,  97  Am.  St. 
Rep.  376;  Railroad  Co.  v.  Harper, 
83  Miss.  560,  35  So.  Rep.  764,  64  L. 
R.  A.  283;   St.  Louis,  etc.  R.  Co.  v. 

White,  Tex.  ,   89   S.   W. 

Rep.  746,  reversing  (Tex.  Civ. 
App.)   86  S.  W.  Rep.  71. 

Tn  The  Normannia,  62  Fed.  469, 
a  person  desiring  passage  on  a 
ship  from  an  infected  port  bought 


a  ticket  from  the  carrier's  agent 
on  the  latter's  representation  that 
no  steerage  passengers  would  be 
carried.  Steerage  passengers  were 
carried  in  fact,  and  cholera  broke 
out  among  them  on  the  voyage. 
The  passenger,  relying  on  these 
representations,  was  consequently 
detained  in  quarantine,  with  much 
inconvenience  to  himself.  The 
court  held  the  carrier  liable  for 
such  inconvenience  and  suffering 
caused  by  the  false  representations 
of  its  agent. 

See  also.  Railroad  Co.  v.  Win- 
ter's Adm'r,  143  U.  S.  60,  12  Sup- 
Ct.  R.  356,  36  L.  Ed.  71;  Robert- 
son ?•.  Railroad  Co., Ala. , 

37  So.  Rep.  831;  Railroad  Co.  v. 
Roberts,  91  Ga.  513,  18  S.  E.  Rep. 
315. 

37.  Ante.  §  1060  et  seq.   See  also, 

Trapp  )•.  Railway  Co.,  S.  Car. 

,  51  S.  E.  Rep.  919;  Interna- 
tional, etc.  R.  Co.   r.   Smith,  

Tex  Civ.  App.  ,  90  S.  W.  Rep. 

709. 

38    Post.  §  1221. 
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But  is  expected  that  passengers  will  exercise  ordinary  in- 
telligence and  prudence,  and  the  carrier  will  not  be  in  fault, 
in  the  absence  of  special  circumstances  requiring  unusual  dili- 
gence, where  he  has  used  such  means  and  given  such  informa- 
tion as  would  be  sufficient  for  the  needs  of  a  traveler  of  ordi- 
nary intelligence  using  reasonable  care  and  attention.^^ 

Neither  can  the  carrier  be  bound  by  directions  or  informa- 
tion given  by  an  agent  in  reference  to  a  matter  not  within  the 
apparent  scope  of  his  authority.^*'     A  fortiori  is  this  so  when 


39.  Barker  r.  Railroad  Co.,  24  N. 
Y.  599;  Railway  Co.  r.  Walden, 
(Tex.  Civ.  App.)  46  S.  W.  Rep.  87, 
citing  Hutch,   on  Carr. 

40.  Railway  Co.  v.  Walden, 
(Tex.  Civ.  App.)  46  S.  W.  Rep.  87, 
citing  Hutch,  on  Carr. 

Statements  made,  or  directions 
given,  by  a  conductor  to  a  pas- 
senger, on  board  the  wrong  train 
by  his  own  mistake,  and  let  off 
the  cars  away  from  the  station  at 
his  own  request,  as  to  the  course 
the  passenger  shall  pursue  after 
leaving  the  train,  are  not  bind- 
ing on  the  company  because  not 
made  in  reference  to  a  matter 
within  the  scope  of  the  conduc- 
tor's authority.  Cincinnati,  etc. 
R.  Co.  V.  Carper,  112  Ind.  26. 
"Broad  as  the  authority  of  the 
conductor  is,"  said  the  court,  "it 
is  by  no  means  unlimited;  on  the 
contrary,  it  is  limited  to  the  man- 
agement and  control  of  the  train 
committed  to  his  care.  He  has  au- 
thority to  control  the  train  in  its 
movements,  and  it  is  his  duty  to 
take  measures  to  preserve  passen- 
gers from  injury  while  getting  on 
the  train,  while  they  are  on  it,  and 
while  they  are  alighting.  In  the 
discharge  of  this  duly  he  must,  as 
the  representative  of  the  company, 
exercise  a  high  degree  of  care  and 


diligence;  but  when  the  relation 
of  carrier  and  passenger  termin- 
ates, the  authority  of  the  conduc- 
tor as  the  representative  of  the 
carrier  is  at  an  end.  His  author- 
ity ceases  when  the  passenger  has 
safely  alighted  from  the  train.  The 
company  does  not  vest  him  with 
either  apparent  or  actual  author- 
ity beyond  such  as  is  necessary 
for  the  proper  care  of  the  persons 
and  property  placed  in  his  charge 
and  control.  When  the  person 
who  enters  as  a  passenger  has 
finally  left  the  train,  the  conduc- 
tor no  longer  stands  to  him  as  the 
representative  of  the  carrier.  His 
representative  character  does  not 
extend  to  acts  done  after  the  rela- 
tion of  passenger  and  carrier  has 
been  severed.  It  is  his  duty  to 
afford  the  passenger  whom  he 
directs  to  leave  his  train  a  safe 
alighting  place,  but  he  is  not 
bound,  as  the  representative  of  the 
company,  to  look  after  the  pas- 
senger after  he  has  left  the  train." 
On  the  other .  hand,  directions 
given  by  the  conductor  to  a  pas- 
senger as  to  his  conduct  on  the 
train,  or  in  getting  on  or  off  the 
train,  would  be  clearly  within  his 
authority.  International,  etc.  R. 
Co.  V.  Gilbert,  64  Tex.  536.  The 
directions     of     the    brakeman    or 
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the  passenger  knows  that  the  agent  has  no  authority  to  give 
the  directions  he  assumes  to  give.^^ 

Sec.  1068.  When  passenger's  ticket  has  been  purchased  for 
him  by  third  person. — If  a  passenger's  ticket  has  been  pur- 
chased for  him  by  a  third  person,  and  he  has  been  accepted  as 
a  passenger  and  has  acquired  the  rights  incident  thereto,  the 
carrier  cannot  thereafter,  by  agreemqpt  with  the  third  person 
and  without  the  consent  of  the  passenger,  cancel  his  ticket  and 
expel  him  from  his  vehicle.^- 

14.     Limitation  of  earner's  liability. 

Sec.  1069.  (§  581.)  Passenger  carrier  cannot  limit  his  lia- 
bility by  notice  or  regulation — Conclusiveness  of  contract. — It 

has  been  frequently  held  that  mere  notices  to  the  passenger 
are  no  more  effectual  for  the  purpose  of  limiting  the  liability 
of  the  passenger  carrier  than  of  the  common  carrier  of  goods, 
and  that  any  regulation  he  may  adopt,  the  effect  or  tendency 
of  which  would  be  to  release  him  in  the  least  from  that  utmost 
care  and  diligence  which  the  law  requires  of  him,  whether 
such  regulation  was  known  to  the  passenger  or  not,  would  be 
absolutely  nugatory.^^  But  one  who  intends  to  become  a  pas- 
other  officer  as  to  a  matter  in-  would  stop  at  that  station  and  let 
trusted  to  his  charge,  as  to  direct  her  off,  which  he  failed  to  do. 
a  passenger  which  way  to  go  or  to  Held,  that  she  had  such  notice  of 
take  a  car  at  a  given  time,  may  the  regulation  not  to  stop  there 
be  relied  upon.  Chance  th  Rail-  that  she  was  not  entitled  to  rely 
way  Co.,  10  Mo.  App.  351;  Allender  on  the  conductor's  promise  to  stop, 
V.  Railroad  Co.,  43  Iowa,  276.  and    therefore    the    company    was 

41.  This  is  illustrated  by  the  not  liable.  See  also.  Wells  v.  Rail- 
case  of  Alabama,  etc.  R.  Co.  v.  road  Co.,  67  Miss.  24;  Railway  Co. 
Carmichael,  90  Ala.  19,  8  So.  Rep.  v.  Hatton,  60  Ind.  12;  Railway  Co. 
87,  9  L.  R.  A.  388.  There  the  pas-  v.  Pierce,  47  Mich.  277. 
senger  applied  for  a  ticket  on  a  42.  La  Gascogne,  135  Fed.  577. 
limited  train,  for  a  certain  point.  43.  Ante,  §  1052.  See  also,  The 
The  agent  declined  to  sell  her  the  Majestic,  166  U.  S.  375,  17  Sup. 
ticket  as  the  train  did  not  stop  at  Ct.  R.  597,  41  L.  Ed.  1039;  Smith 
that   point.      She    then   applied   to     r.  North  German  Lloyd  S.  S.  Co., 

the  conductor  and  he  told  her  to     142  Fed.  1032;  La  Bourgoyne, 

get   on   without  a  ticket  and  he    C.  C.  A. ,  144  Fed.  78 L    (These 
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senger  may  contract  with  the  carrier  in  the  same  manner  as 
the  owner  of  goods,  and  when  the  contract  has  been  put  into 
the  passenger's  ticket,  the  same  conclusive  presumption  exists 
that  it  is  the  complete  and  entire  contract  feeta^veen  the  parties, 
as  when  the  ccTitract  for  the  carriage  of  goods  is  contained  in 
the  carrier's  receipt  or  bill  of  lading.  And  if  the  passenger 
has  accepted  from  the  carrier  such  a  ticket,  to  be  used  by  him 
as  evidence  of  his  right  to  be  carried  over  the  route,  and  in 
the  vehicles  of  the  carrier,  he  will  be  held  to  have  agreed  to 
be  carried  according  to  the  contract,  even  though  he  did  not 
read  it.^^ 

Sec.  1070.  (v5  582.)  Same  subject — Good  faith  required  on 
part  of  the  carrier. — The  same  good  faith  will,  however,  be  re- 
quired of  the  carrier  in  his  dealings  with  the  passenger  in  re- 
spect to  such  tickets,  as  is  required  of  the  common  carrier  of 
goods  when  he  undertakes  to  qualify  his  liability  by  the  terms 
of  his  receipt ;  and  the  ticket  will  be  held  to  have  the  obligatory 
effect  of  a  contract  only  when  the  written  or  printed  matter, 
designed  to  vary  the  contract  from  that  which  would  be  im- 
plied by  the  law,  is  upon  the  face  of  the  ticket,  and  so  patent 
that  it  will  be  presumed  that  the  passenger  could  have  failed 
to  see  and  understand  it  only  from  inattention  or  negligence. 
Consequently,  if  the  carrier  has  resorted  to  any  device  to  con- 
ceal it  from  the  passenger's  notice,  or  if  he  has  affixed  it  to 
the  ticket,  whether  designedly  or  not,  in  such  a  manner  as 
that  it  would  not  have  been  probably  noticed,  as  if  it  should 
be  written  or  printed  illegibly  or  unintelligibly,  or  upon  the 
back  of  the  ticket,  the  presumption  would  be  that  it  had  not 
been  seen  or  understood  by  him,  and  that  he  had  therefore 
never  assented  to  it.^^ 

cases  were  all  on  limitations  as  to  Railroad     Co.,     80     Mo.    App.    8; 

baggage.)     See  post,  §  1:299.  Wheeler  v.  Nav.  Co.,  72  Hun,  5,  25 

44.   Fonesca    v.   Steamship    Co.,  N.  Y.  Supp.  578;  Crary  i\  Railroad 

153  Mass.  553,  27  N.  E.  Rep.  665;  Co.,  203  Pa.  St.   525,  53  Atl.  Rep. 

Railway    Co.    v.    Nicholai,    4    Ind.  363,  59  L.  R.   A.   815,  93  Am.  St. 

App.    119,   30   N.    E.    Rep.    424,    51  Rep.   778. 

Am-St.  Rep.  206;  Rogers  v.  Steam-  45.  Brown   v.   The   Railroad,   11 

boat  Co.,  86  Me.  261,  29  Atl.  Rep.  Cush.  97. 

1069,  25  L.  R.  A.  491;   Aiken  v.  Ante,  §§415,  1053. 
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Sec.  1071.  Same  subject — When  limitation  inures  to  bene- 
lit  of  connecting  carrier. — The  same  rules  obtain  as  to  connect- 
ing carriers  claiming-  the  beneft  of  limitations  contained  in  a 
passenger's  contract  of  through  carriage  as  exist  in  the  car- 
riage of  freight.^^ 

Sec.  1072.  (§  583.)  Right  of  the  carrier  to  provide  against 
liability  for  injuries  to  the  passenger  from  the  negligence  of 
the  carrier  or  his  servants. — The  decisions  of  the  courts  as  to 
the  right  of  the  carrier  of  passengers  to  limit  his  liability  for 
the  neglect  of  that  care  and  circumspection  which  the  law  re- 
quires of  him  have  followed  almost  the  same  course  as  those 
upon  the  right  of  the  carrier  of  goods  to  guard  himself  by 
contract  with  the  bailor  against  the  consequences  of  his  negli- 
gence; and  the  same  diversity  as  to  the  validity  of  such  con- 
tracts and  the  extent  to  which  they  may  provide  against  the 
carrier's  liability,  when  they  are  allowed,  is  to  be  found.  But 
it  may  now  be  stated  to  be  the  decidedly  prevailing  doctrine 
in  this  country  that     a  passenger    carrier    cannot    contract 

The  contract  of  carriage  is  con-  Co.,   28   N.   Y.   Supp.   577,   8  Misc. 

summated     when     the     passenger  Rep.  213. 

pays,  and  the  carrier  accepts  the  In  Bate  r.  Railway  Co.,  (Can.) 
fare.  If  no  special  agreement  be  18  S.  C.  R.  697,  the  plaintiff  had 
then  made,  the  conditions  of  car-  sore  eyes  and  did  not  read  the 
riage  are  prescribed  by  law;  and  conditions  on  the  ticket  which  lim- 
any  subsequent  assent  by  the  pas-  ited  defendant's  liability  for  bag- 
senger,  without  a  separate  con-  gage  to  wearing  apparel  not  ex- 
sideration,  to  a  limitation  of  the  ceeding  $100  in  value.  Defendant's 
carrier's  liability,  is  nudum  pac-  agent  obtained  plaintiff's  signa- 
tum,  and  void.  An  assent  by  a  ture  to  the  ticket  by  explaining 
passenger  to  a  limitation  of  the  that  it  was  merely  for  identifica- 
carrier's  liability  will  not  be  im-  tion.  The  baggage  was  lost  en 
plied  when  such  limitation  is  com-  route  and  was  worth  over  $1,000. 
municated  to  the  passenger,  for  Held,  that  the  special  conditions 
the  first  time,  after  he  has  paid  on  the  back  of  the  ticket,  not  hav- 
his  fare,  and  is  in  a  situation,  by  ing  been  brought  to  plaintiff's  no- 
the  act  of  the  carrier,  which  does  tice,  she  was  not  bound  by  them 
not  admit  of  his  declining  the  and  could  recover  from  the  car- 
conveyance     and     reclaiming     his  rier. 

baggage.     Lechowitzer   v.    Packet  46.  Aiken  v.  Railroad  Co.,  80  Mo. 

App.  8.     Ante,  §  472. 
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against  the  consequences  of  his  own  negligence  when  the  car- 
riage of  the  passenger  himself  is  the  subject  of  the  contract.^^ 


47.  See  cases  on  "drover's"  and 
"employee's"  passes,  ante,  §i?  1003, 
1004. 

See  also,  Railroad  Co,  r.  Ash- 
ley, 67  Fed.  209,  14  C.  C.  A.  368, 
28  U.  S,  App.  375;  Moses  v.  Packet 
Co.,  88  Fed.  329;  Railway  Co.  v. 
Lippman,  110  Ga.  665,  36  S.  E. 
Rep.  203,  50  L.  R.  A.  673;  Railroad 
Co.  V.  Beebe,  174  111.  13,  50  N.  E. 
1019,  43  L.  R.  A.  210,  66  Am.  St. 
Rep.    253,    affirming    69    111.    App. 

363;   Railway  Co.  v.  Teeters,  

Ind.  App. ,  74  N.  E.  Rep.  1014; 

s.  c.  Ind.  ,  77  N.  E.  Rep. 

599;  Solan  v.  Railway  Co.,  95 
Iowa,  260,  58  Am.  St.  Rep.  430,  63 
N.  W.  Rep.  692,  28  L.  R.  A.  718; 
Railway  Co.  v.  Martin,  59  Kan. 
437,  53  Pac.  Rep.  461;  Railway  Co. 
V.  Posten,  59  Kan.  449,  53  Pac. 
465;  Railroad  Co.  v.  Bell,  100  Ky. 
203,  38  S.  W.  Rep.  3;  Railroad 
Co.  V.  Scott's  Adm'r,  22  Ky.  L.  R. 
30,  56  S.  W.  Rep.  674,  50  L.  R.  A. 
381,  108  Ky.  392;  Doyle  r.  Rail 
road  Co.,  162  Mass.  66,  37  N.  E. 
Rep.  770,  44  Am.  St.  Rep.  335,  25 
L.  R.  A.  157;  Railroad  Co.  v. 
Grant,  86  Miss.  565,  38  So.  Rep. 
502;  Rowdin  v.  Railroad  Co.,  203 
Pa.  St.  623,  57  Atl.  Rep.  1125;  Mc- 
Nulty  V.  Railroad  Co.,  182  Pa.  St. 
479,  38  Atl.  Rep.  524,  61  Am.  St. 
Rep.  721,  38  L.  R.  A.  376;  Chat- 
tanooga Rapid  Transit  Co.  v.  Ven- 
able,  105  Tenn.  460,  58  S.  W.  Rep. 
861,  51  L.  R.  A.  886;  Railway  Co. 
v.  Rogers,  21  Tex.  Civ.  App.  605, 
53  S.  W.  Rep.  366;  Railway  Co.  v. 
Flood,  5  Tex.  Ct.  R.  922,  70  S.  W. 
Rep.  331;  Saunders  v.  Southern 
Pac.  Co.,  13  Utah,  275,  44  Pac.  Rep. 
932;   Williams  v.  Railroad  Co.,  18 


Utah,  210,  54  Pac.  Rep.  991,  73 
Am.  St.  Rep.  777;    Sprigg's  Adm'r 

V.  Railroad  Co.,  Vt.  ,  60 

Atl.  Rep.  143;  Feldschneider  v. 
Railway  Co.,  122  Wis.  423,  99  N. 
W.  Rep.  1034;  Davis  v.  Railway 
Co.,  93  Wis.  470,  67  N,  W.  Rep. 
16,  57  Am.  St.  Rep.  935,  33  L.  R. 
A.  654;  Railroad  Co.  v.  Selby,  47 
Ind.  471;    Pittsburgh,  etc.  R'y  Co. 

r.  Higgs,  Ind.  ,  76  N.  E. 

Rep.   299. 

The  rule  laid  down  in  some 
cases  in  Illinois  with  reference  to 
the  carriage  of  goods  that  a  car- 
rier may  by  contract  limit  its  lia 
bility  for  all  negligence,  except 
gross  negligence,  does  not  apply 
when  a  carrier  intends  to  limit  its 
liability  for  personal  injury  to  a 
passenger  paying  fare  or  its 
equivalent.  Railroad  Co.  v.  Beebe, 
174  111.  13,  50  N.  E.  Rep.  1019,  6G 
Am.  St.  Rep.  253,  43  L.  R.  A.  210, 
affirming  69  111.  App.  363;  Penn- 
sylvania Co.  r.  Greso,  102  111.  App. 
252;   s.   c.  79   111.  App.   127. 

A  provision  of  a  steamship  tick- 
et exempting  the  carrier  from  its 
responsibility  for  its  own  or  its 
agent's  negligence,  provided  it  has 
used  due  diligence  to  make  the 
vessel  seaworthy,  is  void  as 
against  public  policy.  The  Oregon, 
133  Fed.  609,  68  C.  C.  A.  603. 

A  common  carrier  of  freight  and 
passengers  which  permits  passen- 
gers to  be  carrier  upon  its  freight 
trains  and  allows  its  ticket  agents 
to  sell  tickets  therefor,  thereby 
makes  its  freight  trains  passen- 
ger trains  to  all  intents  and  pur- 
poses and  must  be  held  to  be  a 
common  carrier  of  passengers  by 
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Sec.  1073.  (§  584.)  Same  subject — Actual  payment  of  cash 
fare  not  necessary  in  order  to  render  stipulations  against  lia- 
bility for  negligence  void. — As  we  have  already  seen  in  pre- 
ceding sections,  a  person  is  entitled  to  be  considered  a  passen- 
ger for  hire  if  a  good  and  valuable  consideration  exists  for  his 
passage,  even  though  the  consideration  is  something  else  than 
the  actual  payment  of  cash  fare,^  as  where  he  is  carried  upon 
a  "drover's"-  or  "employe's"^  pass,  or  any  other  ticket  pur- 

the  means  so  adopted.     Therefore,  Greso,    102    111.    App.    252,    79    111. 

a  stipulation  in  a  ticket  sold  to  a  App.   127;    Railroad   Co.  v.  Beebe, 

passenger  to  the  effect  that.  In  con-  174  III.  13,  50  N.  E.  Rep.  1019,  66 

sideration  of  the  reduced  rate   at  Am.  St.  Rep.  253,  43  L.  R.  A.  210, 

which  it  is  issued,   the  passenger  affirming  69  111.  App.  363;  Railway 

agrees    to    absolve    the    company     Co.  v.  Teeters, Ind.  App.  , 

from    all    liability    as    a    common  74  N.  E.  Rep.  1014;  s.  c.  77  N.  E. 

,  carrier  while  riding  as  a  passen-  Rep.   599;    Flinn   c    The  Railroad 

ger  upon  its  freight  trains,  is  void  (Del.),    1    Houst.    469;      Solan    v. 

as  against  public  policy,  and  will  Railway  Co.,  95  Iowa,  260,   63  N. 

not   preclude  a  passenger   who   is  W.  Rep.  692,  58  Am.  St.  Rep.  430, 

riding    upon    a    freight    train    by  28  L.   R.   A.   718;    Railway  Co.   v. 

virtue  of  a  ticket  containing  such  Martin,  59  Kan.  437,  53  Pac.  Rep. 

a  stipulation  from  recovering  for  4G1;    Railway    Co.    v.    Posten,    59 

an   injury    suffered    by   reason    of  Kan.  449,  53  Pac.  Rep.  465;   Rail- 

the     carrier's      negligence.      Rich-  road  v.  Bell.  100  Ky.  203,  38  S.  W. 

mond  Co.  r.  Southern  Pacific  Cb.,  41  Rep.    3;    Weaver  v.    Railroad    Co., 


Ore.  54,  67  Pac.  Rep.  947,  93  Am. 
St.  Rep.  694,  57  L.  R.  A.  616. 
But  in  Hodge  v.  Railroad  Co.,  97 


Mich.  ,    102   N.   W.  Rep. 

1037;    Railroad    Co.   v.   Curran,    19 
Ohio   St.   1;    Railroad   Co.    r.   Hen- 


N.  Y.  Supp.  1107,  it  was  held  that  derson,  51  Pa.  St.  315;   Rowdin  r. 

where    a    shipper    of   potatoes,    in  Railroad  Co.,  208  Pa.  623,  57  Atl. 

consideration  of  his  being  allowed  Rep.    1125;    Saunders  v.    Southern 

to  ride  on  the  train  with  the  pota-  Pac.    Co.,    13    Utah,    275,    44    Pac. 

toes,   signed   a   contract   releasing  Rep.  932;   Sprigg's  Adm'r  r.  Rail- 

the  company  from  all  liability  for     road    Co.,    Vt.    ,    60    Atl. 

injury  to  his  person,  his  adminis-  Rep.    143;    Feldschneider    v.    Rail- 

tratrix  could   not   recover   for  his  way  Co.,    122  Wis.   423,   99   N.  W. 


wrongful  death. 


Rep.   1034;    Davis  v.   Railway  Co., 


1.  Railway  Co.  v.  Stevens,  95  U.     93  Wis.  470,  67  N.  W.  Rep.  16;   57 
S.    658;    Dow   v.    Railway    Co.,    80     Am.    St.    Rep.    935,    33    L.    R.    A. 


N.  Y.  Supp.  941,  81  App.  Div.  362; 
Railroad  Co.  v.  Ashley,  67  Fed. 
209,  14  C.  C.  A.  368,  28  U.  S.  App. 

375;   Nickles  v.  Railway  Co.,  

S.  Car.  ,  54  S.  E.  Rep.  255. 

2.  Railroad  Co.  r.  Lockwood,  17 
Wall.    357;     Pennsylvania    Co.    v. 


654;  Abrams  r.  Railway  Co.,  87 
Wis.  485,  58  N.  W.  Rep.  780,  41 
Am.  St.  Rep,  55;  Maslin  v.  Rail- 
way Co.,  14  W.  Va.   180. 

See  also,  cases  cited  under  ante, 
§   1003. 

See  contra.  Duff  v.  Railway  Co., 
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porting  on  its  face  to  be  a  "free"  pass.  Such  passes  are,  in 
fact,  not  gratuitous,  and  any  stipulation  upon  them  attempt- 
ing to  limit  the  carrier's  liability  for  its  own  negligence  or 
that  of  its  agents  is  void  by  the  great  weight  of  authority.  The 
leading  case  upon  this  subject  is  that  of  The  Railroad  v.  Lock- 
wood.^  This  was  the  case  of  a  passenger  traveling  under 
what  was  known  as  a  drover's  pass,  in  which  it  was  agreed,  as 
one  of  the  mutual  terms  of  the  arrangement  for  carrying  his 
cattle,  that  the  plaintiff  should  take  upon  himself  all  the  risk 
of  injury  to  them  and  of  personal  injury  to  himself,  and  that 
the  acceptance  of  the  pass  was  to  be  considered  a  w^aiver  of  all 
claim  for  damages  for  injuries  received  on  the  train.  Having 
received  personal  injury  from  the  negligence  of  the  servants 
of  the  company,  he  brought  this  suit,  which  was  defended  upon 
the  ground  that  under  the  terms  of  this  contract  the  company 
was  released  from  all  liability  for  negligence.  But  after  an 
elaborate  discussion  of  the  question  as  to  the  right  of  the  car- 
rier, either  of  passengers  or  of  goods,  to  provide  by  contract 
for  exemption  from  liability  for  the  consequences  of  negli- 
gence, in  which  the  question  as  to  each  was  treated  as  depend- 
ing upon  the  same  principle,  the  conclusion  was  reached  that 

L.  R.   (Ire.),  4  C.  P.  178;   Hall  r.  381;    Doyle    v.    Railroad    Co.,    1G2 

The  Railway,  L.  R.  10  Q.  B.  437;  Mass.    66,    37    N.    E.   Rep.    770,   44 

Gallin  v.  The  Railway,  L.  R.  10  Q.  Am.  St.  Rep.  335,  25  L.  R.  A.  157; 

B.  212;  McCawley  v.  The  Railway,  s.  c.  166  Mass.  492,  44  N.  E.  Rep. 

L.  R.   8   Q.   B.   57;    Bissell   c.   The  611;  McNulty  v.  Railroad  Co.,  182 

Railroad,    25    N.    Y.    442,    29    Barb.  Pa.    St.    479,    38    Atl.    Rep.    524,    61 

602;    Boucher  v.  The  Railroad,   49  Am.  St.  Rep.  721,  38  L.  R.  A.  376;. 

N.  Y.  263;   Meuer  v.  Railway  Co.,  Chattanooga  Rapid  Transit  Co.  v. 

5  S.  Dak.  568,  59  N.  W.  Rep.  945,  Venable,  105  Tenn.  460,  58  S.  W. 

25   L.  R.   A.   81,   49  Am.   St.  Rep.  Rep.  861,  51  L.  R.  A.  886;  Railway 

898  (by  statute).  Co.   v.  Flood,   5  Tex.  Ct.  Rep.  923, 

3.  Whitney  v.  Railroad  Co.,  102  70    S.    W.    Rep.    331;    Williams  v. 

Fed.  850,  43  C.  C.  A.  19,  50  L.  R.  Railroad  Co.,  18  Utah,  210,  54  Pac. 

A.   615;    Carswell  v.  Railroad  Co.,  Rep.    991,    72    Am.    St.    Rep.    777; 

118   Ga.   826,   45   S.   E.   Rep.    695;  Simmons  v.  Railroad  Co.,  41  Ore. 

Railroad  Co.  v.  Waggoner,   90  111.  151,  69  Pac.  Ry.  440,  1022. 
App.   556;   Railroad   Co.   r.   Scott's         See  also,  cases  cited  in  §  1004. 
Adm'r,  22  Ky.  L.  R.  30,  56  S.  W.         4.  17  Wall.  357. 
Rep.  674,  108  Ky.  392,  50  L.  R.  A. 
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a  contract,  the  object  of  which  was  to  relieve  the  carrier, 
whether  of  passengers  or  of  goods,  from  responsibility  for  the 
negligence  of  himself  or  of  his  servants,  was  neither  just  nor 
reasonable  in  law,  and  that  the  reasons  for  this  conclusion  ap- 
plied with  special  force  to  the  case  of  the  carrier  of  passen- 
gers. The  contract,  therefore,  so  far  as  it  undertook  to  affect 
the  liability  of  the  carrier  for  negligence  in  the  carriage  of 
the  passenger,  was  declared  to  be  totally  void^  and  the  defense 
was  disallowed. 

Such  contracts,  however,  have  been  sustained  as  to  persons 
not  passengers  but  lawfully  upon  the  train,  as,  for  instance,  ex- 
press messengers,^  sleeping  car  porters,^  and  news  agents.'^ 

Sec.  1074.  (§  585.)  Same  subject — No  distinction  made  in 
these  cases  as  to  degree  of  negligence. — In  The  Railroad  v. 
Lockwood,^  and  in  several  of  the  cases  upon  this  subject,  it  is 
said  that  in  cases  of  the  kind  no  distinction  can  be  made  be- 
tween the  degrees  of  negligence;  and  any  neglect  to  exercise 
the  reasonable  care  and  diligence  which  the  mode  of  carriage 
and  the  circumstances  make  necessary  for  the  safety  of  the 

5.  Baltimore  &  Ohio  Ry.   Co.  v.  N.  E.  Rep.  652;   Peterson  v.  Rail- 

Voigt,   176  U.   S.   498,   20   Sup.  Ct.  way  Co.,   119  Wis,   197,   96   N.   W. 

R.    385,    44    L.    Ed.    560;    Railway  Rep.  532,  100  Am.  St.  Rep.  879. 

Co.    V.   O'Brien,    132    Fed.    593,    67  6.  Railway    Co.    v.    Hamler,    215 

0.   C.   A.   421,   reversing   116   Fed.  111.  525,  74  N.  E.  Rep.  705;  Russell 

502;    Long    v.    Railroad    Co.,    130  v.   Railway    Co.,    157    Ind.    305,    61 

Fed.  870,  65   C.    C.   A.    354;    Kelly  N.   E.   Rep.    678,   87   Am.  St.   Rep. 

V.  Malott,  135  Fed.  74,  67  C.  C.  A.  214,   55   L.  R.   A.  253. 

548;    Blank   v.   Railroad    Co.,    182  Contra,    Jones    v.    Railway    Co., 

111.    332,    55    N.    E.    Rep.    332,    af-  125    Mo.    666,    28    S.    W.    Rep.    883, 

firming  80  111.  App.  475;   Railway  26  L.  R.  A.  718,  46  Am.   St.  Rep. 

Co.  V.   Keefer,   146   Ind.   21,   44  N.  514. 

E.   Rep.   796,   38   L.   R.   A.   93,   58  7.  Alexander  r.  Railway  Co.,  33 

Am.  St.  Rep.  348;   Railway  Co.  v.  Up.    Can.    474;    Griswold   v.   Rail- 

Mahony,    148    Ind.    196,    46    N.    E.  road  Co.,  53  Conn.  371. 

Rep.  917;  Railroad  Co.  v.  Wallace,  Contra,  Starr  v.  Railway  Co.,  67 

66   Fed.    506,    14   C.   C.   A.  257,   24  Minn.  18,  69  N.  W.  Rep.  632;  Rail- 

U.  S.  App.   589,   30  L.  R.  A.  161;  way    Co.    v.    Fenwick    (Tex.    Civ. 

Bates   V.   Railroad    Co.,    147   Mass.  App.),  78  S.  W.  Rep.  548. 

255,    17    N.    E.   Rep.    633;    Hosmer  8.  17  Wall.  357. 
1'.  Railroad  Co.,  156  Mass.  506,  31 

79 


1250  THE  LAW  OP   CARRIERS.  [§  1075. 

passenger  will  be  considered  as  negligence  against  responsi- 
bility, for  which  it  would  be  unreasonable  to  permit  the  carrier 
to  contract.  How  far  the  passenger  may,  by  an  express  con- 
tract, dispense  with  that  utmost  care  and  dilgence  which  are 
the  measure  of  the  carrier's  duty  to  the  passenger,  or  whether 
he  can  by  the  most  solemn  contract  do  so  to  any  extent  what- 
ever, seems  not  to  be  distinctly  affirmed.  The  reasonable  con- 
clusion, however,  from  the  language  employed  in  these  cases 
is  that  such  contracts  arc  utterly  futile  for  any  purpose  or  to 
any  extent  whatever. 

Sec.  1075.  (^  586.)  Rule  where  free  passes  are  issued  on 
condition  of  no  liability. — But  a  difference  in  the  degrees  of 
negligence  has  been  recognized  by  some  courts  in  cases  involv- 
ing free  passes  issued  on  condition  of  no  liability,  and  such  a 
stipulation  against  liability  is  permitted  to  have  effect  except 
when  the  negligence  in  the  particular  instance  is  not  of  the 
kind  denominated  as  gross  or  wilful.^  In  view  of  the  trend  of 
modern  decisionSj  however,  toward  abolishing  all  degrees  of 
negligence  those  cases  cannot  be  accepted  as  authoritative  in 
other  jurisdictions. 

Owing  to  the  presence  of  statutes  in  some  states,  their  courts 
have  held  that  it  is  against  public  policy  to  allow  a  carrier  of 
passengers  to  contract  against  liability  for  damages  arising  in 
consequence  of  his  own  negligence,  even  though  the  passenger 
is  riding  on  a  free  pass  expressly  conditioned  against  liabil- 
ity.^*^ But  even  in  such  states  it  is  recognized  that  a  person 
riding  on  a  pass  issued  contrary  to  the  provisions  of  a  state 

9.  Rose  V.  The  Railroad,  39  (unofficial)  607,  89  N.  W.  Rep. 
Iowa,  246;  Railroad  Co.  v.  Mundy,  643;  Railway  Co.  v.  Flood  (Tex. 
21  Ind.  48;  Jacobus  r.  The  Rail-  Civ.  App.),  79  S.  W.  Rep.  1106; 
road,  20  Minn.  110;  Farmers'  Loan  Railway  Co.  v.  Rogers,  21  Tex.  Civ. 
&  Trust  Co.  V.  Railway  Co.,  102  App.  605,  53  S.  W.  Rep.  366;  Rail- 
Fed.  17.  way  Co.   v.   Farmer,   100  Va.   379, 

10.  Railroad    Co.    v.    Grant,    86  41  S.  E.  Rep.  721;   Bryan  r.  Rail- 
Miss.  565,  38  So.  Rep.  502;   Young  way  Co.,  32  Mo.  App.  228;  Railway 
V.  Railway  Co.,  93  Mo.  App.  267;  Co.  v.  McGown,  65  Tex.  640. 
Railroad  Co.  v.  Hannibal,   2  Neb. 
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statute  cannot  recover  for  injuries  received  through  the  negli- 
gence of  the  carrier.ii 

In  the  great  majority  of  states  it  is  held  that  when  the  car- 
rier receives  no  compensation  for  the  carriage  from  the  pas- 
senger, but  carries  him  gratuitously,  as  upon  a  free  pass,  he 
may  lawfully  contract  with  the  passenger  that  the  latter  will 
take  upon  himself  all  the  risk  of  personal  injury  from  the  neg- 
ligence of  the  agents  or  servants  of  the  carrier  for  which  the 
carrier  would  otherwise  be  liable.^-  Nor  is  it  material  wheth- 
er the  person  reads  the  conditions  on  the  pass  or  not,  for,  by 
accepting  it,  he  will  be  deemed  to  have  accepted  the  conditions 
on  which  it  was  issued.^^  But  such  limitations  of  liability  will 
not  ordinarily  be  binding  on  an  infant  where  the  transporta- 
tion is  procured  by  a  parent,  for  the  agreement  is  then  the 
agreement  of  the  parent  and  not  of  the  child.^^  And,  in  all 
cases,  such  contracts,  to  be  effectual,  must  be  expressed  in  un- 
equivocal terms.^^ 


11.  McNeill  V.  Railroad  Co.,  133 
N.  Car.  510,  44  S.  B.  Rep.  34,  95 
Am.  St.  Rep.  641;  s.  c.  135  N. 
Car.  682,  47   S.  E.  Rep.   765. 

12.  Railway  Co.  v.  Adams,  192 
U.  S.  440,  48  L.  Ed.  513,  24  Sup. 
Ct.  R.  408,  reversing  116  Fed.  324, 
54  C.  C.  A.  196;  Boering  v.  Rail- 
way Co.,  193  U,  S.  442,  48  L.  Ed. 
742,  24  Sup.  Ct.  R.  515,  affirming 
20  App.  D.  C.  500;  Duncan  v.  Rail- 
way Co.,  113  Fed.  508;  The  Stella, 
L.  R.  (1900)  P.  161,  81  Law  T. 
(N.  S.)  235,  69  L.  J.  P.  70;  Rail- 
way Co.  r.  Franchere  (Can.),  35 
S.  C.  R.  68;  Holly  v.  Railway  Co., 
119  Ga.  767,  47  S.  E.  Rep.  188; 
111.  Cent.  R.  Co.  v.  Read,  37  111. 
484;  Payne  v.  Railroad  Co.,  157 
Ind.  616,  62  N.  E.  Rep.  472,  va- 
cating judgment  of  Ind.  App.  in 
60  N.  E.  Rep.  362;  Rogers  v. 
Steamboat  Co.,  86  Me.  261,  29  Atl. 
Rep.  1069,  25  L.  R.  A.  491;  Quim- 


by  V.  Railroad  Co.,  150  Mass.  365; 
Kinney  v.  Railroad  Co.,  32  N.  J, 
Law  407;  Wells  v.  The  Railroad 
Co.,  26  Barb.  611,  24  N.  Y.  181; 
Perkins  /•.  The  Railroad,  24  N.  Y. 
196;  Muldoon  v.  Railway  Co.,  10 
Wash.  311,  38  Pac.  Rep.  995,  22 
L.  R.  A.  794,  45  Am.  St.  Rep.  995; 
s.  c.  7  Wash.  528,  35  Pac.  Rep.  442, 
38  Am.  St.  Rep.  901. 

One  who  has  a  free  pass  does 
not  become  a  passenger  for  hire 
by  purchasing  a  ticket  for  a  seat 
in  a  drawing-room  car.  Ulrich  v. 
Railroad  Co.,  108  N.  Y.  80. 

13.  Quimby  v.  Railroad  Co.,  SM- 
pra;  Boering  v.  Railroad  Co.,  su- 
pra. 

14.  Railway  Ck).  v.  Lee,  92  Fed. 
318,  34  C.  C.  A.  365;  s.  c.  76  Fed. 
212,  22  C.  C.  A.  132,  40  U.  S.  App. 
298;  Flower  r.  Railway  Co.,  (1894) 
2    Q.    B.    65,   63   L.    .1.    Q.   B.    547. 

15.  Kenney  v.  Railroad  Co.,  125 
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Sec.  1076.  Carrier  may  enter  into  contract  of  indemnity 
with  insurance  company. — While  the  carrier  of  passengers 
cannot,  by  contract,  restrict,  diminish  or  limit  its  obligation 
to  the  public  or  that  duty  to  the  passenger  which  requires  the 
exercise  of  the  highest  degree  of  care  and  skill,  there  is  no 
reason  of  public  policy  which  prohibits  him  from  entering  in- 
to a  contract  of  indemnity  against  damages  for  injuries  caused 
to  passengers,  and  such  a  contract  is  not  invalid  though  cover- 
ing losses  resulting  from  its  own  negligence  or  the  negligence 
of  its  servants.  Such  insurance  does  not  diminish  the  carrier's 
own  responsibility,  but  rather  increases  the  means  of  meeting 
that  responsibility  to  the  person  injured.^" 

15.     licgulations  of  the  carrier. 

Sec.  1077.  (§  587.)  The  passenger  must  conform  to  the 
reasonable  regulations  of  the  carrier,  and  may  be  ejected  for 
refusal. — The  passenger  takes  his  ticket  always  with  the  un- 
derstanding that  he  will  conform  to  the  reasonable  regulations 
of  the  carrier  as  to  the  conduct  of  the  carriage;  and  it  has 
been  held  that  an  obedience  to  such  regulations  is  a  condition  of 
the  contract  to  carry,  though  not  expressed  in  the  contract  or 
known  to  the  passenger  ;i "'  and  for  a  persistent  refusal  to  com- 

N.   Y,    422;    Dow   v.   Railway    Co.,  27  Atl.  Rep.  914,  22  L.  R.  A.  251, 

80  N.  Y.   Supp.   941,  81  App.  Div.  39  Am.  St.  Rep.  654;  "Wood  v.  Rail- 

362.  road  Co.,  N.  J.  Law  ,  63 

16.  Baltimore,    etc.,    Railroad    v.  Atl.  Rep.  867. 

Mercantile  Trust  &  Deposit  Co.,  82  Regulations       that       passengers 

Md.    535,   34  Atl.    Rep.    778,    38    L.  shall  use  only  one  seat  if  the  car 

R.  A.  97;  Railroad  Co.  v.  Southern  is  not  crowded,  or  half  a  seat  if 

Ry.  News  Co.,  151  Mo.  373,  52  S.  crowded,  or  that  the  backs  of  seats 

W.  Rep.  205,  45  L.  R.  A.  380.  shall  not  be  turned  so  as  to  face 

17.  Railway  Co.  v.  Watson,  110  each  other,  or  that  passengers 
Ga.  681,  36  S.  E.  Rep.  209,  citing  shall  not  place  baggage  on  the 
Hutch,  on  Carr.;  Railway  Co.  r.  seats  in  front  of  them  are  reason- 
Rielly,  40  111.  App.  416;  State  v.  able.  Railway  Co.  v.  Moody  (Tex. 
Railway  Co.,  84  Md.  163,  34  Atl.  Civ.  App.),  30  S.  W.  Rep.  574. 
Rep.  1130;  Decker  v.  Railroad  Co.,  A  rule  that  baggage  shall  not 
3  Okl.  553,  41  Pac.  Rep.  610;  Penn,  be  checked  until  a  ticket  has  been 
Co.   V.   Parry,   55   N.   J.   Law   551,  pi-ocured    Is   a    reasonable   regula- 
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ply  with  them,  the  carrii^r  may  resort  to  the  necessary  force  to 
remove  the  passenger  from  his  conveyance.  In  resorting,  how- 
ever, to  this  extreme  measure,  the  carrier  assumes  the  respon- 
sibility of  the  reasonableness  of  the  regulation,  and  if  it  should 
be  held  to  be  unreasonable,  he  will  have  acted  without  author- 
ity, and  will  be  liable  in  damages  to  the  passenger.^s     He  has 

tion    to    prevent    imposition    upon  to  be  carried  in  baggage  cars  are 

tiie   company.     Coffee    v.   Railroad  reasonable.      Gregory    r.    Railway 

Co.,  76  Miss.  569,  25  So.  Rep.  157,  Co.,  100  Iowa,  345,  69  N.  W.  Rep. 

45  L.  R.  A.   112,  71  Am.   St.  Rep.  532;     Butler    v.    Railroad    Co.,    87 

535.  Hun,  10,  33  N.  Y.  Supp.  845;  O'Gor- 

Extra  cliarges  may  lawfully  be  man  t\  Railway  Co.,  89  N.  Y.  Supp. 

made  for  admittance  to  chair  cars.  589,    96    App.    Div.    594. 

Railway  Co.  v.  Hardy,  55  Ark,  134,  A     regulation     that     passengers 

17  S.  W.  Rep.   711.  with  packages  too  large  to  be  car- 

A     regulation     that     passengers  ried    in    the    lap    shall    pay    extra 

will  not  be  allowed  to  act  as   ex-  fare      is      reasonable.      Morris     r. 

press     messengers     is     reasonable.  Railroad  Co.,   116  N.  Y.  552.       So 

Runyan  v.   Railroad  Co.,   65   N.   J.  is    one    that   passengers   shall   not 

L.  228,  47  Atl.  Rep.   422;    s.  c.   61  stand    on    car   platform.      Graville 

N.  J.  L.  537,  41  Atl.  Rep.  367,  43  L.  v.  Railroad  Co.,  105  N.  Y.  525. 

R.  A.   284,   68   Am.    St.   Rep.    711;  A    rule    against    carrying    pack- 

s.   c.  64  N.   J.  L.  67,  44  Atl.  Rep.  ages   of   merchandise  or   groceries 

985,  48  L.  R.  A.  744.  into  the  car   may   be  enforced  by 

A  rule  that  passengers  shall  not  the  carrier  unless  there  is  an  ex- 
enter  the  passenger  coaches  of  a  isting  general  usage  to  the  con- 
train  upon  which  they  have  ob-  trary.  Runyan  r.  Railroad  Co.,  65 
tained  the  right  to  ride  earlier  N.  J.  Law  228,  47  Atl.  Rep.  422; 
than  thirty  minutes  before  the  s.  c.  61  N.  J.  Law  537,  41  Atl.  367. 
time  of  starting  is  reasonable.  68  Am.  St.  Rep.  711,  43  L.  R.  A. 
Decker  r.  Railroad  Co.,  3  Okl.  553,  284;  s.  c.  64  N.  J.  Law  67,  44  Atl. 
41  Pac.  Rep.  610.  Rep.   985,   48   Atl.   Rep.  744;    Rail- 

A  regulation  that  the  conductor  road  Co.  v.  Bullock,  60  N.  J.  Law 

of   a    suburban    train    should    not  24,  36  Atl.  Rep.  773,  37  L.  R.  A.  417. 

permit  passengers  to  go  past  him  A    railroad    company    operating 

into  that  part  of  the  train  where  two    lines    of    road    between    two 

he  had  completed  his  collection  un-  points,    one   direct   and   the   other 

til  all  collections  had  been  made,  indirect,    may    adopt   a   regulation 

unless  such  passengers  should  pre-  requiring      passengers,      traveling 

sent  a  ticket  or  had  already  paid  upon    a   single   contract    to    carry 

their  fares,  is   reasonable.     Faber  from  one  point  to  the  other,  to  go 

V.  Railway  Co.,   62  Minn.   433,   64  by  the  most  direct  route.     Church 

N.  W.  Rep.  918,  36  L.  R.  A.  789.  v.  Railway  Co.,  6   S.  Dak.  235,  60 

Regulations  excluding  dogs  from  N.  W.  Rep.  854,  26  L.  R.  A.  616. 

passenger  cars  or  requiring  them  18.  Railroad  Co.  v.  Turner,  100 
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no  right,  arbitrarily,  to  adopt  rules  or  regulations  for  which 
there  is  no  occasion,  and  which  may  unnecessarily  subject  the 
passenger  to  inconvenience  or  danger,  and  to  undertake  their 
enforcement  by  his  forcible  expulsion.  Nor  can  he  lawfully 
eject  or  refuse  to  carry  the  passenger,  especially  after  the  car- 
riage has  been  commenced,  because  of  a  violation  of  an  unessen- 
tial rule;  nor  can  he  claim  this  right  because  the  regulation 
itself  provides  that  such  shall  be  the  penalty  for  its  violation. 
A  fortiori  he  cannot,  by  regulations  or  usages  not  known  to 
the  passenger,  deprive  the  latter  of  rights  conferred  upon  him 


Tenn.  213,  47  S.  W.  Rep.  223,  43  L. 
R.  A.  140. 

A  regulation  that  passengers 
shall  not  board  the  train  until  a 
few  minutes  before  the  train 
leaves  is  not  binding  upon  a  pas- 
senger who  has  no  actual  notice 
of  such  a  regulation,  there  being 
no  notice  to  that  effect  posted 
about  the  station  and  the  serv- 
ants of  the  carrier  not  having 
brought  it  to  the  attention  of  the 
passenger.  Railroad  Co.  t\  Herold, 
74  Md.  510,  22  Atl.  Rep.  323,  14 
L.  R.  A.  75. 

A  regulation  that  passengers 
shall  not  wear  the  uniform  cap  of 
a  line  of  steamers  running  in  op- 
position to  those  with  which  the 
carrier  connects  is  not  reasonable. 
South  Fla.  R.  Co.  v.  Rhodes,  25 
Fla.  40. 

A  rule  that  a  baggage  master 
shall  not  receive  baggage  into  the 
baggage  room  until  a  ticket  shall 
have  been  procured  is  unreason- 
able and  void.  Coffee  r.  Railroad 
Co.,  76  Miss.  569,  25  So.  Rep.  157, 
71  Am.  St.  Rep.  535,  45  L.  R.  A. 
112, 

A  passenger  is  not  bound  to 
take  notice  of  a  rule  or  regulation 
which  contravenes  the  law.     Rob- 


inson V.  Railroad  Co.,  105  Cal. 
526,  541,  38  Pac  Rep.  94,  108,  722, 
28  L.  R.  A.   773. 

Nor  is  a  void  order  of  a  state 
board  of  health,  in  obedience  to 
which  a  passenger  is  expelled  from 
the  train,  a  defense  in  an  action 
for  damages  by  the  passenger  for 
wrongful  expulsion.  Wilson  v. 
Railroad  Co.,  77  Miss.  714,  52  L. 
R.   A.  357,  28   So.  Rep.  567. 

Rules  promulgated  by  a  railroad 
company  do  not  necessarily  limit 
the  duty  of  a  station  agent  to- 
wards the  public  about  the  sta- 
tion grounds  to  what  is  prescribed 
therein,  nor  do  they  necessarily 
fully  describe  the  duties  which  the 
law  imposes  upon  the  agents  of 
the  corporation  at  the  railway  sta- 
tion. Railroad  Co.  v.  Hyde,  101 
Fed.  401,  41  C.  C.  A.  549. 

A  regulation  in  a  passenger 
ticket  which  provides  that  in  case 
of  doubt  on  the  part  of  the  car- 
rier's agent,  as  to  the  ticket  en- 
titling the  passenger  to  ride,  the 
passenger  shall  pay  the  conduc- 
tor's claim  and  take  a  receipt  and 
report  to  the  general  passenger 
agent,  is  void  because  unreason- 
able.   Cherry  v.  Railroad  Co., 

Mo.  ,  90  S.  W.  Rep.  381. 
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by  his  ticket,  which  contained  no  notice  of  such  limitations.^*' 
Where  the  facts  are  not  disputed,  the  question  whether  or 
not  a  rule  or  rej^ulation  is  reasonable,  is  a  question  of  law  for 
the  court. 20 

Sec.  1078.  (^  588.)  Same  subject.— The  courts,  both  in  this 
country  and  in  England,  have  gone  very  far  in  sustaining  the 
regulations  of  carriers  of  passengers  by  railway  for  reasons 
peculiar  to  that  mode  of  carriage.  "Transportation  by  rail- 
way, ' '  it  was  said  in  Hibbard  r.  The  Erie  Railroad  Company,^! 
**is  one  of  the  highest  efforts  of  science  and  art,  and  imposes 
upon  those  employed  in  it  a  degree  of  care,  circumspection 
and  diligence  unknown  to  other  modes  of  conveyance.  It 
implies  also  a  degree  of  authority  in  the  direction  and  man- 
agement of  the  trains  in  their  progress  over  the  road,  and  in 
regard  to  the  time  and  manner  in  which  passengers  shall 
enter  and  depart  from,  and  the  conditions  upon  which  they 
are  to  remain  within,  the  cars,  little  less  than  absolute.  Such 
regulations  as  will  enable  a  railroad  corporation  to  execute  its 
difficult  and  responsible  duties,  insure  the  comfort  and  safety 
of  its  passengers,  and  protect  itself  from  wrong  and  imposi- 
tion, it  has  an  undoubted  right  to  prescribe,  provided  such 
regulations  are  reasonable  and  just." 

Sec.  1079.  (jj  589.)  Same  subject.— The  necessity  for 
promptness  in  the  movements  of  their  trains  has  also  been  held 
to  justify  the  enforcement  of  their  rules  and  regulations  as  to 
passengers  with  a  decision  and  firmness  which  would  not,  per- 
haps, be  altogether  approved  in  the  management  of  their  busi- 
ness by  carriers  by  other  modes  of  conveyance.  On  this  ground 
it  was  held  in  the  same  case  that  when  the  passenger  had  for- 

19.  Maroney  c.  Railway  Co.,  106  W.  Rep.  532;  State  v.  Railway  Co., 
Mass.  153.  84    Md.     163,    34    Atl.    Rep.    1130; 

20.  Railway  Co.  v.  Watson,  110  O'Gorman  r.  Railway  Co.,  89  N.  Y, 
Ga.  681,  36  S.  E.  Rep.  209;  Rail-  Supp.  589,  9G  App.  Diu  594;  Pull- 
way  Co.  V.  Motes,  117  Ga.  923,  43  man  Co.  v.  Krauss,  Ala.  , 

S.   E.   Rep.   990,    62   L.  R.   A.   507,  40  So.  Rep.  398. 

97   Am.   St.  Rep.   223;    Gregory  v.         21.  15  N.  Y.  455. 
Railway  Co.,  100  Iowa,  345,  69  N. 


1256  THE  LAW  OP   CARRIERS.  [§  1079. 

feited  his  right  to  be  carried  further  by  a  refusal  to  exhibit 
his  ticket  to  the  conductor  when  its  exhibiton  was  demanded, 
and  the  signal  had  been  given  to  stop  the  train  for  the  pur- 
pose of  removing  him  from  it,  he  could  not  regain  his  right 
to  be  carried  on  by  then  exhibiting  it,  and  that  the  conductor 
was  justified  in  persisting,  notwithstanding  its  exhibition  after 
he  had  given  the  signal  for  stopping  the  train,  in  ejecting 
him.  "This  question,"  said  Denio,  C.  J.,  ''requires  a  consid- 
eration of  the  peculiar  character  of  this  new  mode  of  trans- 
porting persons.  Railroad  trains  are  run  according  to  a 
scheme  in  which  the  time  required  in  passing  from  one  point 
to  another,  and  the  time  required  for  the  necessary  stoppages, 
is  accurately  calculated.  Any  derangement  or  departure  from 
the  time  fixed  is  exceedingly  hazardous  to  the  safety  of  the 
company's  property  and  to  the  lives  of  the  passengers  and  the 
persons  employed  in  running  the  train.  The  most  horrible 
calamities  have  often  been  the  result  of  such  derangements. 
A  train  of  railroad  cars  cannot  be  stopped,  and  again  set  in 
motion  so  as  to  attain  its  former  speed,  without  considerable 
delay;  and  if  one  passenger  by  his  unjustifiable  humor  can 
cause  the  cars  to  stop,  another  may  do  the  same  thing,  and 
the  utmost  irregularity  may  be  brought  about.  The  rule  was, 
therefore,  in  my  judgment,  plainly  reasonable  which  imposed 
a. forfeiture  of  his  right  to  proceed  further  in  the  cars  upon  a 
person  who  should  refuse  to  show  his  ticket  to  a  conductor 
when  requested.  Having  forfeited  his  right  by  his  conduct, 
it  was  for  the  company  or  its  agents  to  say  whether  he  should 
be  retained  after  having  occasioned  the  inconvenience  of  a 
stoppage  by  his  pertinacity."  And  this  may  be  considered  a 
well-established  rule.^     But  though  for  such  breach  of  his  im- 

1.  state  V.  Thompson,  20  N.   H.  24,  1877) ;  Nelson  v.  The  Railroad, 

250;    State  v.  Campbell,  3  Vroom,  7  Hun,   140;   Railroad  Co.  v.  Hol- 

309;   O'Brien  v.  The   Railroad,   15  den,    66   Ark.   602,   53   S.  W.   Rep. 

Gray,   20;    Stone   r.   The   Railroad  45;    Railroad    Co.    v.    Asmore,    88 

(Iowa  S.  C),  5  Central  Law  Jour-  Ga.    529,    15    S.  E.   Rep.    13,    16  L. 

nal,    477    (reported   in   full    in    10  R.  A.  53,  citing  Hutch,  on  Carr. 
Chicago  Legal  News,  78,  November 
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plied  contract  to  obey  the  regulations  of  the  carrier  he  ma}^ 
be  excluded  from  that  particular  train,  the  company  cannot, 
for  the  same  offense,  prohibit  him  from  going  on  another 
train. 2 

Sec.  1080.  Regulation  of  carrier  may  be  waived  by  usage — 
Authority  of  an  agent  to  waive. — But  the  carrier  may,  by  rec- 
ognizing a  custom  or  usage  which  is  contrary  to  the  provisions 
of  a  regulation,  estop  himself  from  claiming  the  benefit  of  the 
regulation.  To  entitle  the  passenger  to  rely  upon  such  a  usage, 
however,  it  must  appear  that  the  usage  was  so  general,  certain 
and  uniform  that  the  conclusion  can  reasonably  be  reached 
that  the  officers  and  agents  of  the  carrier  possessed  knowledge 
of  the  same,  and  acquiesced  therein  to  such  an  extent  that  the 
parties  can  reasonably  be  presumed  to  have  contracted  with 
reference  to  it.  The  proof  of  such  a  usage  must  not  only  be 
clear  and  explicit^  but  it  must  also  be  distinguished  from  mere 
acts  of  accommodation.  The  mere  fact  that  such  acts  of  ac- 
commodation have  been  constantly  permitted  by  the  servants 
of  the  carrier,  not  in  obedience  to  duty  or  contract,  but  as  a 
matter  of  form  and  indulgence,  cannot  compel  their  continu- 
ance, and  such  mere  accommodation  may  be  discontinued  at 
any  time.^  So  in  order  that  a  regulation  of  the  carrier  may 
be  said  to  be  waived  through  the  conduct  of  an  agent  or  em- 
ploye, such  agent  or  employe  must  have  been  acting  within  the 
apparent  scope  of  his  authority.  Thus,  a  brakeman  cannot 
waive  a  regulation  of  the  carrier  that  passengers  shall  not 
ride  upon  the  platforms  of  express  cars.^ 

Sec.  1081.  Carrier  liable  if  wrong  person  expelled  for 
bneach  of  regulations. — While  the  carrier  may  eject  a  passen- 
ger who  is  violating  its  reasonable  rules  and  regultions,  there 

2.  State  V.  Campbell,  supra.  road  Co.  v.  Bullock,  60  N.  J.  Law 

3.  Runyan  v.  Railroad  Co.,  65  24,  36  Atl.  Rep.  773,  37  L.  R.  A. 
N.   J.   Law    228,   47   Atl.  Rep.   422;      417. 

s.  c.  64  N.  J.  Law  67,  44  Atl.  Rep.  4.  Railroad  Co.  v.  Field,  7  Ind. 

985,  48  L.  R.  A.  744;  S.  C.  61  N.  J.  App.    172,    34    N.    E.    Rep.    406,    52 

Law  537,  41  Atl.  Rep.  367,  43  L.  R.  Am.  St.  Rep.  444. 
A.  284,  68  Am.  St.  Rep.  711;  Rail- 
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will  be  no  justification  for  so  doing,  even  though  the  carrier's 
servants  believed,  or  had  reasonable  grounds  to  believe,  that 
he  was  violating  its  rules,  if  the  passenger  was  not  in  fact 
guilty  of  the  supposed  violation.  The  carrier  must  be  held  to 
judge  at  its  peril  as  to  the  application  of  a  rule  in  a  particular 
case,  and,  if  it  errs,  it  will  be  answerable  for  its  mistakes,  or 
or  those  of  its  servants  while  acting  under  its  authority.^ 

16.     Ejection  of  passenger  for  breach  of  regulations. 

Sec.  1082.  (§  590.)  At  what  place  passenger  may  be  eject- 
ed.— It  has  been  held  that  the  passenger  who  refuses  to  obey  a 
reasonable  regulation  of  the  carrier  forfeits  his  right  to  be  car- 
ried, and  at  once  puts  himself  in  the  condition  of  an  intruder, 
and  may  be  ejected  at  any  point  upon  the  carrier's  route  at 
which  he  may  choose  to  put  him  off;  and  that  the  railway  car- 
rier, unless  the  rule  be  changed  by  statute,  need  not  delay  his 
removal  until  its  train  comes  to  a  station,  but  may  stop  the 
train  and  expel  him  at  once.^  This  rule  is,  however,  changed 
by  statute  in  many  states,  and  the  passenger  may  only  be 
ejected  at  a  regular  stopping  place  or  opposite  a  dwelling- 
house.^     And  though,  by  the  common  law,  a  carrier,  it  is  said, 

5.  Railway  Co.  i:  Osborn,  67  started  should  be  there  put  off. 
Ark.  399,  55  S.  W.  Rep.   142.  Hall  r.  Railway  Co.,  28  S.  C.  261. 

6.  Great  Western  Ry.  v.  Miller,  After  the  right  to  eject  an  un- 
19  Mich.  305;  McClure  v.  The  ruly  passenger  has  been  exercised 
Railroad,  34  Md.  532;  Ohio,  etc.,  and  the  passenger  put  off  the 
R.  R.  V.  Muhling,  30  111.  9;  Illi-  train,  the  carrier  will  not  be  lia- 
nois,  etc.,  R.  R.  v.  Whittemore,  43  ble  when  such  person  attempts  to 
id.  420;  Wyman  v.  Railroad  Co.,  again  board  the  train,  and,  in  do- 
34  Minn.  210;  Lillis  r.  Railroad  ing  so,  falls  and  is  injured.  Rail- 
Co.,  64  Mo.  464;  O'Brien  v.  Rail-  way  Co.  v.  Saulsberry,  112  Ky. 
road  Co.,  15  Gray,  20;  Brown  v.  915,  66  S.  W.  Rep.  1051,  56  L.  R. 
Railroad  Co.,  51  Iowa,  235;  Rudy  A.  580. 

r.    Railway    Co.,   8    Utah,    165,    30  7.  See    Toledo,    etc.,    R.    Co.    v. 

Pac.  Rep.  366.  Wright,   68   Ind.   586;    Texas,  etc., 

Where  there  is  no  statute  to  the  R.    Co.    v.    Casey,    52    Tex.    112; 

contrary,    a    passenger    liable    to  Hobbs  r.  Railway  Co.,  49  Ark.  357; 

ejection   who    asks   to   be   put  off  South  Florida  R.  Co.  r.  Rhodes,  25 

near   the   station   from   which   he  Fla.  40;    Baldwin  v.  Railway  Co., 
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is  not  required  to  put  out  a  trespasser  at  one  place  rather  than 
another,  yet  the  law  will  not  permit  a  person  to  be  exposed 
wantonly  to  perils.^  There  is,  hoAvever,  no  rule  which  requires 
any  consideration  to  be  shown  for  the  mere  convenience  of  a 
wrong-doer;  otherwise,  such  companies  would  be  subject  to 
imposition  by  being  compelled  to  carry  persons  from  station  to 
station  without  compensation.  But  while  this  should  be  the 
general  rule,  there  may  be  circumstances  under  which  such  a 
course  would  be  unjustifiable,  and  would  subject  the  carrier  to 
liability  to  damages  to  the  person  thus  treated;  as  where  the 
passenger  having  a  ticket  had  accidently  lost  or  mislaid  it, 
and  not  being  able  to  show  it  when  called  upon  by  the  con- 
ductor, in  conformity  with  a  regulation  of  the  company,  was 
ejected  without  being  afforded  an  opportunity  to  find  it,''  or 
where  a  passenger  to  whom  no  seat  can  be  furnished,  and  who 
therefore  refuses  to  give  up  his  ticket,  is  ejected  at  a  danger- 
ous place.i^ 

In  England,  however,  the  power  to  eject  for  non-perform- 
ance of  a  regulation,  as  to  produce  a  ticket  or  pay  fare,  does 
not  exist  in  the  absence  of  some  statute  or  valid  by-law  or 
agreement  conferring  it.^^ 

Sec.  1083.  Same  subject — Ejection  of  females  and  sick  or 
intoxicated  passengers. — But  even  in  the  absence  of  a  statute, 
regard  must  be  had  for  the  age,  sex  and  condition  of  the  pas- 
senger, and  the  surrounding  circumstances,  such  as  the  state  of 

64  N.  H.  596;   Wright  v.  Railway  Rep.  744;   Nichols  v.  Railway  Co., 

Co.,  78  Cal.   360;    Terre  Haute  R.  7    Utah,    510,    27    Pac.    Rep.    693; 

R.    r.    Vanatta,    21    111.    ISS;     111.  Boehm    v.    Railway    Co.,    91    Wis. 

Cent.    R.    R.    v.    Latimer,    12S    111.  592,    65    N.    W.    Rep.    506;    Phetti- 

163;    Nelson    v.    The    Railroad,    7  place  v.  Railroad  Co.,  84  Wis.  412, 

Hun,  140;  Hill  v.  The  Railroad,  63  54   N.  W.  Rt.p.   1092,   20   L.  R.  A. 

N.  Y.   101;   Railway  Co.   r.  Lewis,  483. 

69    Ark.    81,    61    S.    W.    Rep.    163;  8.  See  following  section. 

Railroad    Co.    v.    Harper,    69    Ark.  9.  Maples    v.    The    Railroad,    38 

186,  61  S.  W.  Rep.  911,  53  L.  R.  A.  Conn.  557. 

220,  86  Am.  St.  Rep.  190;  Holt  v.  10.  Hardenbergh  t'.  Railway  Co., 

Railway  Co.,  174  Mo.  524,  74  S.  W.  39  Minn.  3. 

631,   87   Mo.   App.   203-;    Durfee  v.  11.  Butler  v.  Railway  Co.,  L.  R. 

Railway  Co.,  9  Utah,  213,  33  Pac.  21   Q.   B.   D.   207. 
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the  weather,  the  time  of  day,  the  condition  of  the  country,  etc., 
for  he  must  not  be  ejected  at  an  unreasonably  unsuitable  place 
or  time.  The  question  of  the  suitableness  of  the  time  and  place 
is  therefore  ordinarily  one  for  the  jury .^  2  Female  passen- 
gers,^^ and  passengers  who  are  sick  or  suffering  from  some 
mental  or  physical  infirmity,i^  necessarily  cannot  be  ejected  at 
times  and  places  where  the  carrier  should  know  that  their  sex 
or  condition  would  especially  expose  them  to  insult  or  injury. 
And  this  rule  is  true  whether  the  attendant  danger  arises  from 
the  natural  infirmity  of  the  person  or  was  self-imposed.  Thus, 
if  a  person  on  a  train  is  so  intoxicated  as  to  render  him  un- 
conscious of  danger  and  unable  to  appreciate  his  position,  sur- 
roundings and  perils,  and  his  duty  to  avoid  them,  or  he  does 
not  possess  the  power  of  locomotion,  and  is  put  off  the  train  by 
a  conductor  on  account  of  his  misconduct,  and  the  place  where 
he  is  put  off  and  left  is  dangerous  to  one  in  his  condition,  and 
these  facts  are  known  to  the  conductor,  he  would  be  guilty  of 
recklessness  and  wanton  negligence,  rendermg  the  company, 
in  whose  employment  he  is,  liable  for  damages  resulting  from 
his  negligence,  although  the  person  ejected  and  injured  might 

12.  See  Hall  i\  Railway  Co.,  2S  at  her  destination.  She  knew  no 
S.  C.  261;  Illinois,  etc.,  R.  Co.  v.  one  at  such  station.  A  male  pas- 
Latimer,  128  111.  163;  Louisville,  senger,  who  also  alighted  at  the 
etc.,  R.  Co.  r.  Sullivan,  81  Ky.  624;  same  station,  offered  to  escort  her 
Brown  v.  Railroad  Co.,  51  Iowa,  to  an  hotel  nearby,  but  instead, 
235;  Toledo,  etc.,  R.  Co.  v.  "Wright,  decoyed  her  into  a  saloon  where 
68  Ind.  586;  Chicago,  etc.,  R.  Co.  he  committed  a  rape  upon  her. 
V.  Parks,  18  111.  460;  Brown  v.  There  was  no  evidence  that  the 
Railroad  Co.,  51  Iowa,  238,  1  N.  station  was  an  unsafe  or  inappro- 
W.  Rep.  487;  Rudy??.  Railway  Co.,  priate  one  for  a  youthful  and  in- 
8   Utah,    165,   30   Pac.   Rep.    366.  experienced    female   to   remain   at 

13.  Jackson  v.  Railway  Co.,  76  between  trains.  The  court  held 
Miss.  703,  25  So.  Rep.  353.  that  there  being  no  proof  that  the 

In  Sira  r.  Railway  Co.,  115  Mo.  conductor  knew  or  had  reason  to 
127,  21  S.  W.  Rep.  905,  37  Am.  believe  that  such  male  passenger 
St.  Rep.  386,  the  conductor  eject-  intended  to  assault  her,  the  car- 
ed a  female  passenger,  17  years  rier  was  not  liable  for  her  ejec- 
of  age,   at  a  station  short  of  her  tion  at  that  station. 

destination    because,    by    the    car-  •*     14.  Eidson  v.  Railway  Co.,  

rier's  rules,  the  train  did  not  stop  _Miss.  ,  23  So.  Rep.  369. 
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have  been  legally  ejected  in  a  proper  manner  and  at  a  proper 
plaee.i^  But  in  order  to  subject  the  company  to  liability  for 
such  act,  the  condition  of  the  person  so  ejected  must  be  such 
that  it  Avould  reasonably  indicate  to  the  carrier 's  servants  that 
he,  on  account  of  his  condition  and  the  surrounding  circum- 


15.  Railroad  Co.  r.  Johnson,  108 
Ala.  62,  19  So.  Rep.  51,  31  L.  R.  A. 
372;  s.  c.  Johnson  v.  Railroad  Co., 
104  Ala.  241,  16  So.  Rep.  75,  53 
Am.  St.  Rep.  39;  s.  c.  Railroad  Co. 
V.  Johnson,  92  Ala.  204,  9  So.  Rep. 
269,  25  Am.  St.  Rep.  35;  Railroad 
Co.  r.  Ellis'  Adm'r,  97  Ky.  330,  30 
S.  W.  Rep.  979;  Delahanty  v.  Rail- 
way Co.  (Can.),  7  Ont.  L.  R.  690; 
Atchison,  etc.,  R.  Co.  v.  Weber,  33 
Kan.  543;  Louisville,  etc.,  R.  Co. 
V.  Sullivan,  81  Ky.  624;  Cincin- 
nati, etc.,  R.  Co.  V.  Cooper,  120  Ind. 
469. 

In  Haug  V.  The  Railway,  8  N. 
Dak.  23,  77  N.  W.  Rep.  97,  42  L.  R. 
A.  664,  it  appeared  that  the  pas- 
senger, while  helplessly  intoxicat- 
ed, of  which  fact  the  defendant's 
employees  had  notice,  was  carried 
beyond  his  destination.  When  the 
train  reached  the  next  station,  ex- 
tra fare  was  demanded  of  him,  and, 
on  his  refusal  to  pay  it,  he  was 
compelled  to  leave  the  train.  It 
was  late  at  night  and  the  weather 
was  stormy  and  dangerously  cold. 
At  the  station  where  he  was  put 
off  there  were  no  accommodations 
except  the  defendant's  depot.  He 
entered  the  depot  to  await  a  train 
which  would  carry  him  back  to  his 
destination,  but  was  shortly  after- 
wards ejected  therefrom  by  the 
depot-agent,  who  closed  the  depot 
for  the  night.  The  depot-agent 
knew  of  his  purpose  in  being  in 
the  depot,  and  also  of  his  intoxi- 
cated condition.     In  attempting  to 


return  by  foot  to  the  next  station 
where  shelter  could  be  found,  he 
succumbed  to  the  cold  and  later 
died  from  the  exposure.  It  was 
held  that  while  the  defendant  was 
not  bound  to  keep  its  depot  open 
at  all  hours  of  the  day  or  night, 
yet  that,  where  the  passenger  was 
negligently  carried  beyond  his 
destination,  it  was  bound  in  view 
of  the  climatic  conditions  and  the 
non-existence  of  shelter  except  in 
its  depot,  to  decide  whether  it 
would  leave  him  in  the  depot  or 
carry  him  further  to  another  place 
of  safety;  that  where  once  it  de- 
termined to  put  him  off  at  the 
depot,  there  sprung  up  the  obliga- 
tion not  to  take  from  him  the  only 
shelter  the  place  afforded.  "His 
intoxication,"  said  the  court,  "was 
not  the  proximate  cause  of  his 
death.  ~  It  was,  it  is  true,  the  cause 
of  the  defendant  being  required  to 
exercise  greater  precaution  as  to 
the  place  of  his  removal  from  the 
train  than  if  he  had  been  sober. 
The  man  who  volurrtarily  incapaci- 
tates himself  by  drink  is  not,  on 
that  account,  an  outlaw.  .  .  . 
When  the  carrier  discovers  that 
one  helpless  from  intoxication  is 
upon  its  train  without  right,  it 
must,  in  selecting  a  safe  place  to 
put  him  off,  have  regard  to  his 
actual  condition,  physical  and 
mental,  without  any  reference  to 
his  responsibility  for  such  condi- 
tion. The  law  declares  to  the  car- 
rier that  it  shall  not  expose  him 
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stances,  would  be  liable  to  injury  by  being  left  at  the  place 
where  ejected.!^ 

Where,  however,  a  drunten  person  has  been  carried  to  his 
destination,  or  ejected  in  a  proper  manner,  and  there  placed  in 
a  position  of  safety,  the  carrier  is  not  liable  if  he  afterwards 
wanders  back  upon  the  track  and  is  injured  or  killed.^'^ 

Sec.  1084.  The  right  to  eject  must  be  exercised  in  a  proper 
manner. — And  in  general  it  may  be  said  that,  while  the  carrier 
may  not  be  required  to  pay  regard  to  the  mere  convenience  of 
the  passenger,  when  he  has  forfeited  his  right  to  be  carried  by 
his  misconduct  or  refusal  to  comply  with  his  regulations,  he 
cannot  eject  him  in  such  a  manner  as  to  endanger  his  safety,  as 
by  ejecting  him  while  the  train  is  in  motion  or  in  a  dangerous 
place,  without  making  himself  liable  for  the  consequences.^^ 
Nor  can  he  use  more  force  than  may  be  necessary,  and  if  he  re- 


to  great  peril,  even  in  exercising 
its  undoubted  riglit  to  eject  him, 
and,  in  deciding  whether  he  will 
be  subjected  to  peril,  not  only 
must  climatic  conditions,  the  pro- 
pinquity of  shelter,  and  other  mat- 
ters be  taken  into  account,  but 
also  the  actual  state  of  his  mind 
and  bodily  health  and  strength,  if 
known  to  the  agent  of  the  car- 
rier. .  .  .  The  proximate  cause 
of  the  deceased's  death  was  the 
wanton  act  of  the  defendant's 
agent  in  unnecessarily  exposing 
him  in  a  state  of  helpless  intoxica- 
tion to  the  cold  and  storm  of  a 
bitter  wintry  night."  The  order 
of  the  lower  court  sustainiog  a  de- 
murrer to  the  petition  was  there- 
fore reversed. 

16.  Tuttle  V.  Railway  Co.,  80  S. 
W.  Rep.  802,  26  Ky.  L.  Rep.  152; 
Railroad  Co.  v.  Johnson,  supra; 
Roseman  v.  Railroad  Co.,  113  N. 
Car.  709,  34  Am.  St.  Rep.  524,  16 
S.  E.  Rep.  766,  19  L.  R.  A.  327.         i 

17.  Railroad  Co.  v.  Hawkins,  92 


Ala.  241,  9  So.  Rep.  271;  Railroad 
Co.  V.  Logan,  88  Ky.  232,  10  S.  W. 
Rep.  655,  21  Am.  St.  Rep.  332; 
Nash  V.  Railway  Co.,  136  Ala.  177, 
33  So.  Rep.  932,  96  Am.  St.  Rep. 
19;  Brown's  Adm'r  v.  Railroad  Co., 
19  Ky.  L.  R.  1873,  44  S.  W.  Rep. 
648;  Gaulkler  v.  Railway  Co.,  130 
Mich.  666,  90  N.  W.  Rep.  660;  Mc- 
Clelland V.  Railway  Co.,  94  Ind. 
276;  Missouri  Pac.  Ry.  Co.  v. 
Eva-ns,  71  Tex.  371;  Railway  Co. 
V.    Valleley,    32    Ohio    St.    345. 

18.  State  t\  Kinney,  34  Minn. 
311;  Brown  v.  Railroad  Co.,  66 
Mo.  588;  Gulf,  etc.,  R.  Co.  v.  Kirk- 
bride,  79  Tex.  459,  15  S.  W.  Rep. 
495;  Fell  V.  Railroad  Co.,  44  Fed. 
Rep.  248;  Railroad  Co.  v.  Bohan- 
non,  6  Tex.  Ct.  R.  281,  71  S.  W. 
Rep.  776. 

Ejecting  a  passenger  from  a 
slowly  moving  train  is  not  negli- 
gence per  se.  Southern,  etc.,  Ry. 
Co.  V.  Sanford,  45  Kans.  372,  25 
Pac.  Rep.  891. 
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sort  to  unnecessary  violence,  it  will  be  no  defense  that  the  pas- 
senger had  offended  against  his  rules,  and  had  thereby  sub- 
jected himself  to  the  carrier's  right  to  expel  him;  and  not  only 
the  unnecessary  force,  but  any  circumstances  of  insult  or  in- 
dignity in  the  manner  of  his  expulsion^  may  be  shown  in  an 
action  by  the  passenger.^^ 

Sec.  1085.  (§  591a.)  Effect  of  tender  after  refusal  to  pay 
or  show  ticket  and  ejection  begnn. — The  question  has  frequent- 
ly arisen  whether,  after  a  passenger  has  refused  to  pay  the 
fare  demanded  or  to  produce  his  ticket,  and  the  conductor  has 
begun  to  eject  him  or  has  completely  ejected  him,  the  passen- 
ger may  then  tender  the  fare  or  ticket  required  and  be  entitled 


19.  Knowles  r.  Railroad  Co.,  102 
N.  C.  59;  Steamboat  Co.  v.  Brock- 
ett,  121  U.  S.  6.37;  Jardine  v.  Cor- 
nell, 50  N.  J.  L.  485;  Brown  v. 
Railroad  Co.,  G6  Mo.  58S;  Philadel- 
phia, etc.,  R.  Co,  V.  Larkin,  47 
Md.  155;  Mykleby  v.  Railway  Co., 
39  Minn.  54;  Coppin  v.  Braith- 
waite,  8  Jurist,  875;  Moore  v.  The 
Railroad,  4  Gray,  465;  Holmes  v. 
Wakefield,  12  Allen,  580;  Law  v. 
The  Railroad,  32  Iowa,  534;  Bass 
V.  The  Railway,  36  Wis.  450; 
State  V.  Ross,  2  Butcher,  224; 
Healy  v.  The  Railroad,  28  Ohia 
St.  23;  Hewett  v.  Swift,  3  Allen, 
420;  Penn.  R.  R.  v.  Vandiver,  42 
Penn.  St.  365;  Seymour  v.  Green- 
wood, 7  H.  &  N.  355;  Bayley  v. 
The  Railway,  L.  R.  7  C.  P.  415; 
Kline  v.  The  Railroad,  37  Cal.  400; 
Evansville,  etc.,  R.  Co.  v.  Gilmore, 
1  Ind.  App.  468,  27  N.  E.  Rep. 
992;  Alabama,  etc.,  R,  Co.  v.  Fra- 
zier,  93  Ala.  45,  9  S.  Rep.  303; 
Gulf,  etc.,  Ry.  Co.  v.  Kuenhle  (Tex. 
Civ.  App.),  16  S.  W.  Rep.  177; 
Railroad  Co.  v.  Holden,  66  Ark. 
602,  53  S.  W.  Rep.  45,  citing  Hutch, 
on  Carr.;   Railroad  Co.   v.  Brown, 


2  Kan.  App.  604,  42  Pax;.  Rep.  588; 
Randall  v.  Railway  Co.,  102  Mo. 
App.  342,  76  S.  W.  Rep.  493;  Rail- 
way Co.  V.  James,  82  Tex.  306,  18 
S.  W.  Rep.  589,  15  L.  R.  A.  347; 
W' right  V.  Railroad  Co.,  21  R.  I. 
554,  45  Atl.  Rep.  548;  Klenk  v. 
Railroad  Co.,  27  Utah,  428,  76  Pac. 
Rep.  214. 

If  a  white  passenger  is  wrong- 
fully ejected  from  a  train,  the  fact 
that  a  colored  train  hand  was 
called  upon  to  assist  in  so  doing 
will  not  make  the  company  liable 
for  greater  damage  than  should 
be  recovered  if  the  train  hand  had 
been  a  white  man.  Railroad  Co. 
V.  Strickland,  90  Ga.  562,  16  S.  E. 
Rep.  352. 

If  a  passenger  is  unlawfully  in 
a  car  reserved  for  whites  and  is 
ejected  therefrom  by  another  pas- 
senger, and  excessive  and  un- 
necessary force  is  used  and  such 
passenger  is  aided  and  abetted  in 
the  use  of  such  force  by  the  con- 
ductor, the  carrier  will  be  liable 
for  the  injury  inflicted.  Railway 
Co.  r.  Miller,  9  Tex.  Civ.  App.  104, 
28  S.  W.  Rep.  233. 
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to  continue  his  journey  upon  that  train.  Upon  this  question 
the  cases  are  not  in  harmony,  but  the  prevailing  rule,  and  the 
one  supported  by  the  better  reasons,  is  that  even  though  he 
may  once  have  refused  to  pay  his  fare  or  show  his  ticket,  he 
may,  at  any  time  before  the  process  of  ejection  is  begun,  com- 
ply with  the  demand  and  continue  his  journey  on  that  train  ;2o 
but  that  where  he  so  refuses  and  persists  in  his  refusal,  after 
being  accorded  reasonable  time  and  opportunity  to  comply, 
until  the  conductor  has  the  right  and  it  is  his  duty  to  eject  him, 
and  the  conductor  has  begun  the  process  of  ejection  either  by 
stopping  the  train  or  applying  force  to  the  passenger  when 
necessary,  the  passenger  thereupon  forfeits  his  rights  as  a  pas- 
senger, and  his  ejection  may  be  completed  even  though  he  may 
thereafter  tender  the  performance  demanded.^i     The  reason 


20.  A  mere  willingness  to  pay, 
unaccompanied  by  a  move  or  act 
calculated  to  suggest  to  the  con- 
ductor his  desire  to  do  so,  is  not 
sufficient  to  place  the  conductor 
in  the  wrong  in  ejecting  the  pas- 
senger from  the  train.  Railway 
Co.  V.  James,  82  Tex.  306,  18  S. 
W.  Rep.   589,  15  L.  R.  A.  347. 

The  courts  in  Missouri  make  a 
distinction  between  cases  in  which 
there  is  a  mere  offer  to  pay  fare 
after  an  ejection  has  begun,  and 
cases  in  which  there  is  an  actual 
tender  of  the  money.  They  In- 
cline to  the  rule  that  the  conduc- 
tor should  receive  the  passenger's 
fare  if  the  same  is  actually  ten- 
dered during  the  process  of  ejec- 
tion. Holt  V.  Railway  Co.,  174  Mo. 
524,  74  S.  W.  Rep.  631;  s.  c.  87  Mo. 
App.  203. 

21.  Pease  v.  Railroad  Co.,  101  N. 
Y.  367;  O'Brien  v.  Railroad  Co., 
80  N.  Y,  236;  Hibbard  i;.  Railroad 
Co.,  15  N.  Y.  455;  Atchison,  etc., 
R.  Co.  V.  Dwelle,  44  Kans.  394,  24 
Pac.  Rep.  500;  Pickens  v.  Railroad 
Co.,  104  N.  C.  312;   Clark  v.  Rail- 


road Co.,  91  N.  C.  506;  Hoffbauer 
V.  Railroad  Co.,  52  Iowa,  344; 
State  V.  Campbell,  32  N.  J.  L.  309; 
Cincinnati,  etc.,  R.  Co.  v.  Skillman, 
39  Ohio  St.  444;  Louisville,  etc., 
R.  Co.  V.  Harris,  9  Lea,  180;  Bland 
(■.  Railroad  Co.,  55  Cal.  570;  Rail- 
road Co.  v.  Bauer,  66  111.  App.  124; 
Behr  v.  Railroad  Co.,  74  N.  Y. 
Supp.  1007,  69  App.  Div.  416;  Gar- 
rison V.  Electric  Co.,  97  Md.  347, 
55  Atl.  Rep.  371;  Railway  Co.  v. 
Turner  (Tex.  Civ.  App.),  23  S.  W. 
Rep.  83. 

Whenever  a  passenger  refuses  to 
accede  to  a  just  and  lawful  de- 
mand made  upon  him  by  the  con- 
ductor for  the  payment  of  his  fare, 
after  being  allowed  a  reasonable 
opportunity  to  comply,  he  thereby 
renounces  his  right  to  the  position 
and  privileges  of  a  passenger,  and 
subjects  himself  to  expulsion  from 
the  train.  If  he  changes  his  mind, 
and  tenders  the  fare  before  any- 
thing is  done  towards  bringing  the 
train  to  a  stop  in  order  to  eject 
him,  his  refusal  will  be  retracted 
in  time,  and  his  right  to  remain 
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assigiietl  in  support  of  the  rule  is  that  if  one  passenger 
miglit,  by  his  unjustifiable  conduct,  delay  the  train  to  put  him 
off,  another  might  do  the  same  thing,  thus  producing  the  ut- 
most irregularity  in  the  running  of  the  trains  and  jeopardizing 
the  safety-  of  the  carrier's  property  and  the  lives  of  other 
passengers.  As  this  reason  would  not  exist  when  the  train  has 
stopped  at  a  regular  station,  the  rule  has  been  held  not  to  apply 
in  that  event.22 

When  before  refusal  to  perform,  he  has  already  been  carried 
part  way  upon  his  journey,  the  passenger  cannot  escape  ejec- 
tion by  tendering  only  the  fare  for  the  remainder  of  the  jour- 
ney, ^3  nor  can  he  continue  his  journey  by  buying  a  ticket  for 
the  remainder  of  the  way.^^ 

But  the  rule  justifying  the  refusal  to  accept  a  tender  after 


and  be  carried  will  stand  unaf- 
fected. If  he  higgles  and  hesi- 
tates until  he  becomes  a  proper 
subject  for  ejection,  and  until 
steps  have  been  taken  to  that  end, 
he  is  too  late.  Any  rule  which 
would  allow  any  passenger  to  play 
fast  and  loose  with  the  conductor 
would  allow  all  the  passengers  to 
do  so,  and  a  train  might  thus  be 
kept  halting  and  alternating  be- 
tween running  at  ordinary  speed 
and  stopping  throughout  the  whole 
of  its  journey.  Railroad  Co.  v.  As- 
more,  88  Ga.  529,  15  S.  E.  Rep. 
13,  16  L.  R.  A.  53.  Overruling, 
insofar  as  it  is  contrary  to  the 
above  rule.  Railroad  Co.  v.  Mix, 
68  Ga.  572,  where  the  court  ap- 
prove the  rule  that  a  tender  must 
be  accepted  even  after  the  passen- 
ger is  fully  ejected,  if  made  before 
the  train  actually  starts  again,  but 
not  afterwards;  but  the  conductor 
had  been  hasty  in  ejecting  him  in 
that  case. 

22.  Railroad     Co.     r.    Hill,     110 
Tenn.  396,  75  S.  W.  Rep.  963;  Rail- 
road Co.  V.  Wright,  68  Ind.  586,  34 
80 


Am.  Rep.  277;  O'Brien  v.  Rail- 
road Co.,  80  N.  Y.  236, 

See  also,  Wardwell  v.  Railway 
Co.,  46  Minn.  514,  49  N,  W.  206, 
24  Am.  St.  Rep.  246,  13  L.  R.  A. 
596,  holding  that  this  rule  applies 
to  cases  where  the  carrier  is  not 
permitted  by  statute  to  eject  per- 
sons from  its  passenger  trains,  ex- 
cept at  a  regular  stopping  place. 

But   see,   contra,   Gulf,   etc.,   Ry. 

Co.  V.  Riney,  Tex.  Civ.  App. 

,  92  S.  W.  Rep.  54,  which  holds 

that  the  ejection  of  the  passenger 
at  an  intermediate  station  and  his 
immediate  re-entrance  constitute 
but  an  interruption  of  the  contin- 
uous passage  undertaken  in  the 
first  instance,  and  that  the  conduc- 
tor is  not  obliged  to  accept  him 
again  until  fare  for  the  full  jour- 
ney is  paid. 

23.  Pennington  v.  Railroad  Co., 
62  Md.   95;    Gulf,   etc.,  Ry.   Co.   v. 

Riney,  Tex.   Civ.   App.   , 

92  S.  W.  Rep.   54. 

24.  Stone  v.  Railway  Co.,  47 
Iowa,  82;  Swan  v.  Railroad  Co., 
132  Mass.    116;    Manning   r.   Rail- 
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stopping  must  be  cfonfined  to  those  cases  in  which  the  refusal 
was  wilful,25  and  to  justify  the  ejection  in  any  case,  a  demand 
of  performance  must  first  have  been  made  upon  the  passenger 
and  a  reasonable  time  allowed  him  within  which  to  comply.^^ 
So  a  tender  of  fare  by  a  third  person  for  the  passenger,  made 
before  the  train  has  stopped,  must,  where  the  passenger  quiet- 
ly submits  to  the  ejection,  be  accepted.^^  But  where  the  pas- 
senger wilfully  and  violently  refuses  to  pay  his  fare,  and  the 
process  of  ejection  has  begun,  a  subsequent  tender  of  fare  by 
such  third  person  need  not  be  accepted.^s 

Sec.  1086.     (!^  591b.)     Duty  of  carrier  to  tender  back  fare 
received  before  ejection. — If  a  passenger  is  ejected  from  the 


way  Co.  (Ala.),  11  So.  Rep.  8,  3G 
Am.  St.  Rep,  225.  The  contrary 
was  held,  however,  where  a  pas- 
senger who  had  paid  his  fare  and 
procured  his  ticket  rode  part  way 
upon  it  and  then  stopped  over 
without  a  permit,  and,  on  resum- 
ing his  journey,  being  refused  car- 
riage, got  off  at  the  first  station 
and  bought  a  new  ticket  for  the 
remainder  of  the  journey.  Ward 
V.  Railroad   Co.,   56   Hun,  268. 

25.  Louisville,  etc.,  R.  Co.  v. 
Harris,  9  Lea,  180;  Texas,  etc.,  Ry. 
Co.  V.  Bond,  62  Tex.  442;  Harrison 
V.  Fink,  42  Fed.  787. 

Where  a  passenger  who  was  sub- 
ject to  chronic  drowsiness  fell 
asleep  before  his  ticket  had  been 
called  for,  and  the  conductor  eject- 
ed him  from  the  train,  the  pas- 
senger not  waking  until  he  was 
partially  out  of  the  car,  it  was 
held  that  the  conductor  should 
have  received  his  ticket  when  of- 
fered as  soon  as  the  passenger  be- 
came sufficiently  awake  to  under- 
stand what  was  wanted.  Fergu- 
son V.  Railroad  Co.,  98  Mich.  533, 
57  N.  W.  Rep.  801. 


26.  Southern  Pac.  Co.  v.  Patter- 
son, 7  Tex.  Civ.  App.  451,  27  S.  W. 
Rep.  194,  citing  Hutch,  on  Carr.; 
Texas,  etc.,  Ry.  Co.  v.  Bond,  63 
Tex.  442;  Curl  v.  Railway  Co.,  63 
Iowa,  417.  In  this  case  the  pas- 
senger lacked  a  dime,  which  an- 
other passenger  was  about  to  loan 
him,  as  the  conductor  knew,  but  it 
was  not  produced  until  just  after 
the  bell  was  rung,  whereupon  the 
passenger  was  ejected  and  the 
money  refused. 

27.  Missouri,    etc.,    Ry.    Co.    v. 

Smith,  Ind.  Terr.  ,  89  S. 

W.  Rep.  668;  Ham  v.  Canal  Co., 
142  Pa.  617,  21  Atl.  Rep.  1012; 
Railroad  Co.  v.  Garrett,  8  Lea,  438, 
41  Am.  Rep.  640;  Railroad  Co.  v. 
Norris,  17  Ind.  App.  189,  46  N.  B. 
Rep.  554,  60  Am.  St.  Rep.  166; 
Randall  r.  Railway  Co.,  102  Mo. 
App.  342,  76  S.  W.  Rep.  493;  Clark 
V.  Railway  Co.,  91  N.  Car.  506,  49 
Am.  Rep.  647;  Hoffbauer  v.  Rail- 
v/ay  Co.,  52  Iowa,  342,  3  N.  W. 
Rep.    121,   35   Am.   St.   Rep.  278. 

28.  Missouri,     etc.,    Ry.     Co.    v. 

Smith,  Ind.  Terr,  ,  89  S. 

W.  Rep.  G68. 
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train,  it  is  the  duty  of  the  conductor  to  return  the  unearned 
portion  of  his  fare,  or  its  equivalent,  before  he  leaves  the 
train.  That  duty  is  a  condition  precedent  to  the  right  of  ejec- 
tion, and,  for  a  failure  in  that  regard,  the  carrier  will  be  liable 
in  damages  notwithstanding  the  passenger  makes  no  demand 
for  its  return  before  leaving  the  train.-''  Thus  a  passenger 
bought  a  ticket  in  good  faith,  relying  upon  the  ticket  agent's 
assurance  that  he  might  stop  over  upon  it,  which  he  did,  al- 
though, in  fact,  the  ticket  gave  no  such  right,  a  custom  to 
that  effect  having  been  recently  terminated.  Upon  attempting 
to  continue  his  journey  upon  it,  the  conductor  refused  to  ac- 
cept the  ticket  and  expelled  the  passenger  from  the  train  for 
refusing  to  pay  a  second  fare,  no  allowance  or  rebate  being 
offered  for  the  amount  already  paid  for  the  ticket.  Said  the 
court,  in  Maine  :^'^  "The  conductor  had  proof  from  the  ticket 
that  the  fare  had  been  paid  for  the  whole  distance,  and  from 
the  statements  of  the  plaintiff,  which  he  had  no  reason  to 
doubt,  and  which  were  confirmed  by  the  custom  so  lately  ab- 
rogated, that  he  had  paid  it  upon  the  representations  of  the 
agent  that  the  ticket  would  carry  him  through.  If,  under 
these  circumstances,  the  company,  through  the  conductor, 
would  repudiate  or  deny  the  contract,  the  least  they  could  do 
would  be  to  pay  back  the  surplus  money  that  they  had  received 
or  deduct  it  from  the  fare  claimed,  neither  of  which  was  done 
or  offered  to  be  done,  and  this  they  were  legally  bound  to  do 
before  refusing  to  execute  the  contract  made  by  their  agent 
even  if  they  were  not  bound  by  it.  "^^ 

So  a  passenger  went  on  board  the  train  without  a  ticket 
and  paid  the  ticket  fare,  but  refused  to  pay  the  extra  rate  re- 
quired when  paid  on  the  train.    He  was  thereupon  put  off  and 

29.  Wardwell  v.  Railway  Co.,  46  The  court  refused  to  pass  upon 

Minn,  514,  49  N.  W.  Rep.  206,  24  this   question    in   Railroad    Co.   v. 

Am.  St.  Rep.  246,  13  L.  R.  A.  596;  Mayo,  4    Ind,   App.   413,    30   N.   E. 

Braun   v.   Railway   Co.,    79    Minn.  Rep.  1106. 

404,    82   N.    W.    Rep.    675,    984,    79  30.  Burnham  r.  Railroad  Co.,  63 

Am.  St.  Rep.  497,  49  L.  R.  A.  319;  Me.  298. 

Bland   r.   Southern  Pacific  Co.,  55  31.  Citing    Cheney    v.    Railroad 

Cal.  573,  36  Am.  Rep,  50.  Co.,  11  Mete.  121. 
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then  the  money  he  had  already  paid  was  tendered  back  to 
him.  The  court  held,  however,  that  it  should  have  been  re- 
turned to  him  before  he  was  ejected.^-  But  where  the  amount 
paid  did  not  exceed  the  rate  which  the  company  was  entitled 
to  receive  when  paid  upon  the  train  for  carriage  to  the  point 
of  ejection,  the  failure  to  tender  back  any  part  of  it  was  ex- 
cused.2' 

Sec.  1087.  Duty  of  carrier  to  tender  back  fare  received 
when  parent  is  ejected  for  non-payment  of  child's  fare. — We 
have  already  seen  that,  when  a  person,  having  in  charge  a  child 
of  sufficient  age  to  require  payment  of  fare,  takes  passage  on 
a  train,  such  person  becomes  liable  for  the  payment  of  the 
child's  fare,  and  upon  refusal  to  pay,  both  may  be  ejected 
from  the  train  at  the  next  station.  When  such  person  has  paid 
fare,  or  purchased  a  ticket  which  is  taken  up  by  the  conductor, 
the  latter  must,  before  ejecting  such  person  and  child,  return 
or  offer  to  return  to  such  person  the  unused  value  of  such 
ticket  over  and  above  the  fares  of  both  for  the  distance  al- 
ready traveled.  If  the  ticket  is  such  that  a  stop-over  may  be 
had  thereon,  the  conductor  may  tender  a  stop-over  check  in- 
stead of  money,  but  to  retain  the  ticket  and  expel  the  parties 
from  the  train  will  render  the  company  liable  in  damages.^* 

Sec.  1088.  Duty  of  carrier  to  return  ticket  claimed  to  be 
void  or  worthless  before  ejecting  passenger. — A  like  question 
arises  when  the  carrier  takes  up  and  refuses  to  return  a  pas- 
senger's ticket,  but  ejects  him  from  the  train  on  the  ground 
that  the  ticket  is  void  or  worthless.  It  has  been  held  that  the 
refusal  of  the  carrier  under  such  circumstances  to  return  the 
ticket  to  the  passenger  will  not  entitle  him  to  be  carried  with- 
out payment  of  fare.^^     In  view  of  the  fact,  however,  that  the 

32.  Bland  v.  Railroad  Co.,  55  35.  Elliott  r.  Southern  Pacific 
Cal.  570.  Co.,  145  Cal.  441,  79  Pac.  Rep.  420, 

33.  Hoffbauer  v.  Railroad  Co.,  53  68  L.  R.  A.  393.  (There  is  a  dis- 
lowa,  342.  senting  opinion  in  this  case  on  the 

34.  Railroad  Co.  v.  Orndorff,  55  ground  that  the  ticket  was  the 
Ohio  St.  589,  45  N.  E.  Rep.  447,  property  of  the  plaintiff  and  had 
60  Am.  St.  Rep.  716,  38  L.  R.  A.  a  legal  value  as  evidence  of  a 
140.  broken  contract.) 
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ticket  may  be  a  valuable  piece  of  evidence  to  the  passenger  if 
the  conductor  was  in  fact  mistaken  concerning  its  validity,  it 
would  seem  that  the  ticket  should  be  returned  to  the  passenger 
before  ejection  or  requiring  payment  of  another  fare.  The 
courts  and  not  the  carrier  should  be  the  final  arbiter  as  to  the 
validity  of  a  ticket,  and  the  latter  should  not  be  permitted  to 
withhold  from  the  passenger  a  ticket  in  which  he  has  the 
property  right  and  which  might  be  the  only  evidence  he  has  of 
the  wrongful  nature  of  his  ejection.^'^  A  different  question 
with  the  opposite  result  would,  of  course,  be  presented  if  the 
original  purchaser  had  agreed  to  a  stipulation  on  the  ticket 
that  it  might  be  forfeited  if  presented  after  a  designated 
period,  or  by  a  person  in  whose  hands  it  was  worthless,  and 
such  stipulation  was  not  complied  with. 

Sec.  1089.  (§  592.)  The  right  to  resist  ejection — May  re- 
sist ejection  from  train  in  rapid  motion. — The  carrier  having 
thus,  as  has  been  seen  in  the  preceding  sections,  the  right  to 
eject  the  passenger  for  the  non-payment  of  fare,  for  the  fail- 
ure to  produce  the  proper  ticket,  for  misconduct  and  for  a  re- 
fusal to  observe  the  carrier's  reasonable  regulations,  it  be- 
comes an  important  question  to  determine  when  and  to  what 
extent  the  passenger  may  resist  ejection. 

In  the  first  place  it  may  be  noticed  that  if  the  conductor, 
or  any  servant  of  a  railway  company,  undertake  to  eject  a 
passenger  while  the  train  is  moving  so  rapidly  that  the  latter 's 
life  would  be  endangered  by  being  forced  from  it,  he  may  re- 
sist the  attempt,  as  he  would  have  the  right  to  resist  an  at- 
tempt to  take  his  life.  "A  person,"  said  Comstock,  J.,  ** can- 
not be  thrown  from  a  railroad  train  in  rapid  motion,  without 
the  most  imminent  danger  to  life ;  and,  although  he  may  be 
justly  liable  to  expulsion,  he  may  lawfully  resist  an  attempt  to 
expel  him  in  such  a  case.    As  the  refusal  of  a  passenger  to  pay 

36.  Vankirk   /•.   Pennsylvania  R.  to  distinguish  this  case,  but  in  the 

Co.,   7(5   Pa.   St.    6(5,    18   Am.   Rep.  opinion  of  the  editors  of  this  edi- 

404.  (The  court,  in  Elliott  v.  South-  tion  it  is  squarely  contra.) 
ern   Pacific   Co.,   supra,   attempted 
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fare  will  not  justify  a  homicide,  so  it  fails  to  justify  any  act 
which  in  itself  puts  human  life  in  peril;  and  the  passenger  has 
the  same  right  to  repel  an  attempt  to  eject  him,  when  such  an 
attempt  will  thus  endanger  him,  that  he  has  to  resist  a  direct 
attempt  to  take  his  life.  The  great  law  of  self-preservation 
so  plainly  establishes  this  conclusion  that  no  further  argument 
can  be  necessary.  "^ 

Sec.  1090.  (^  593.)  Same  subject — Resistance  when  right- 
fully on  train — Resistance  not  necessary  to  preserve  passen- 
ger's rights — Damages  for  injuries  received  while  resisting. — 
And  not  only  may  the  passenger  resist  being  put  off  under 
circumstances  or  in  a  manner  which  may  endanger  his  safety, 
even  when  he  has  forfeited  his  right  to  be  carried  further,  but 
when  he  is  lawfully  upon  the  train,  and  has  the  right  to  be  car- 
ried on,  if  the  conductor  wrongfully  attempts  to  eject  him  un- 
der a  mistake  as  to  his  right  to  do  so,  the  passenger  may,  it 
has  been  held,  resist  to  the  utmost  extent  necessary  to  prevent 
it.2  "When  a  conductor  is  in  the  wrong,"  say  the  court  in 
English  t\  The  Canal  Company,^  "the  passenger  has  a  right  to 
protect  himself  against  any  attempt  to  remove  him,  and  resist- 
ance can  lawfully  be  made  to  such  an  extent  as  may  be  essen- 
tial to  maintain  such  a  right.  Cases  occur  where  circum- 
stances may  imperatively  require  that  the  passenger  should 
remain  on  the  train  on  account  of  others  who  may  be  there  in 
his  charge,  or  where  it  is  indispensable  that  he  should  hasten 
on  his  journey  without  delay ;  and  if,  by  reason  of  the  mistaken 

1.  Sandford  v.  Railroad  Co.,  23  The  passenger  may  make  rea- 
N.  Y.  343.  sonable  effort  to  exercise  his  right 

2.  Railroad      Co.      v.      Winter's  to  resist  a  wrongful  ejection.    Mc- 

Adm'r,   143  U.   S.   60,   73,   12   Sup.  Donald  v.  Railroad  Co.,  N.  J. 

Ct.  R.   356;   Railway  Co.  v.  Russ,  Law  ,   62  Atl.  Rep.  405.     Nor 

67  Fed.  662,  14  C.  C.  A.  612,  34  is  he  required  to  purchase,  even 
U.  S.  App.  14;  s.  c.  57  Fed.  822,  for  a  trifle,  the  right  which  he 
6  C.  C.  A.  597,  18  U.  S.  App.  279;  already  has  under  his  ticket.  Cher- 
Louisville,  etc.,  Ry.   Co.  v.  Wolfe,  ry  p.  Railroad  Co.,  Mo.  -, 

128   Ind.   347,   27   N.   E.   Rep.    G06;  90   S.  W.  Rep.  381. 

Ellsworth  r.  Railway  Co.,  95  Iowa,         3.  66  N.  Y.  454. 
98,    63    N.    W.    Rep.    584,    29    L.   R. 
A.  173. 


§  1090.] 


PASSENGER  CARRIERS  GENERALLY. 


1271 


judgment  or  wilfulness  of  the  conductor,  he  could  be  expelled 
when' lawfully  there,  serious  injury  might  follow.  The  law 
does  not,  under  such  circumstances,  place  the  passenger  within 
the  power  of  the  conductor;  and  when  lawfully  in  the  cars,  he 
is  authorized  to  vindicate  such  right  to  the  full  extent  which 
might  be  required  for  his  protection. ' ' 

But  while  a  passenger  lawfully  upon  the  train  may  have  the 
legal  right  to  resist  a  wrong  attempt  to  eject  him,  even  if 
undertaken  at  a  proper  place  and  under  otherwise  proper  cir- 
cumstances, it  is  certainly  not  a  prudent  remedy,^  for  it  is 
clearly  settled  that  the  rights  of  the  passenger  are  as  fully  pro- 
tected when  he  pays  an  unlawful  demand  under  protest,  or, 
in  like  manner,  leaves  the  car  at  the  conductor's  demand,  as 
when  he  resists  and  is  forcibly  ejected.^ 


4.  In  Hufford  v.  Railway  Co.,  53 
Mich.  118,  where  the  question 
arose  upon  the  ejection  of  a  pas- 
senger who  had  been  furnished 
with  what  was  claimed  to  be  a 
ticket,  good  upon  its  face  at  least, 
Cooley,  C.  J.,  said:  "The  plaintiff, 
therefore,  in  this  case,  if  it  was 
found  that  the  ticket  he  held  was 
not  good  by  reason  of  former  use 
and  cancelment,'  should  have  paid 
his  fare  when  it  was  demanded, 
and  looked  afterwards  to  the  rail- 
road company  for  the  refunding 
of  the  money  and  for  compensa- 
tion for  any  trouble  he  might  be 
put  to  in  obtaining  it.  And  it 
would  have  been  very  prudent  and 
proper  for  him  to  adopt  this 
course,  even  though  there  was 
nothing  on  the  fac§  of  the  ticket 
to  apprise  him  of  the  invalidity. 
If  the  conductor,  who  was  man- 
ager of  the  train,  informed  him 
that  for  any  reason  the  ticket  was 
one  he  could  not  receive,  a  con- 
test with  him  over  it  must  gen- 
erally be  very  profitless  and  there- 


fore inadvisable.  But  we  are  all 
of  opinion  that  if  the  plaintiff's 
ticket  was  apparently  good  he  had 
a  right  to  refuse  to  leave  the 
car." 

5.  In  Southern,  etc.,  Ry.  Co.  v. 
Rice,  38  Kan.  398,  Rice  had  a  good 
ticket  for  that  trip  and  train,  but 
the  conductor  mistakenly  deter- 
mined it  to  have  expired  and 
ejected  him.  Said  Horton,  C.  J.: 
"We  fully  concede  that  no  one  has 
a  right  to  resort  to  force  to  com- 
pel the  performance  of  a  contract 
made  with  him  by  another;  and 
a  passenger  about  to  be  wrongfully 
expelled  from  a  railroad  train  need 
not  require  force  to  be  exerted  to 
secure  his  rights  or  increase  his 
damages.  For  any  breach  of  con- 
tract or  gross  negligence  on  the 
part  of  the  conductor  or  other  em- 
ployees of  a  railroad  company,  re- 
dress must  be  sought  in  the  courts, 
rather  than  by  the  strong  arm  of 
the  person  who  thinks  himself 
about  to  be  deprived  of  his  rights. 
A    passenger    should    not   be    per- 
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Some  courts  have  departed  entirely  from  the  rule  first  men- 
tioned and  hold  that,  though  unlawfully  ejected,  the  passenger 
is  not  entitled  to  recover  damages  for  injuries  received  which 
were  caused  by  his  resistance,  and  which  would  not  have  hap- 
pened had  he  not  resisted.  Injuries  from  undue  and  unneces- 
sary force  may  be  compensated,  but  the  passenger  has  no  right, 
even  when  not  in  fault,  to  invite  the  application  of  force,  and 
then  recover  damages  for  injuries  thereby  sustained.^ 

A  fortiori,  where  the  passenger  is  in  the  wrong,  and  the 
conductor  has  the  right  to  eject  him,  and  is  proceeding  to  do 
so  in  a  lawful  manner,  the  passenger  has  no  right  to  resist, 


mitted  to  invite  a  wrong  and  then 
complain  of  it.  Hall  v.  H.  &  C.  R. 
Co.,  15  Fed.  Rep.  57;  Townsend  v. 
N.  Y.  C.  R.  Co.,  56  N.  Y.  301;  Brad- 
shaw  V.  S.  B.  R.  Co.,  135  Mass. 
409;  Railroad  Co.  v.  Connell,  112 
111.  296;  Palace  Car  Co.  v.  Reed, 
75  id.  125;  3  Wood's  Ry.  Law,  § 
364.  Of  course,  a  party  upon  a 
train  may  resist  when,  under  the 
circumstances,  resistance  is  neces- 
sary for  the  protection  of  his  life 
or  to  prevent  probable  serious  in- 
jury; nor  can  a  party  be  lawfully 
ejected  from  a  train  while  in  mo- 
tion so  that  his  being  put  off 
would  subject  him  to  great  peril. 
In  this  case  Rice  made  no  un- 
reasonable resistance.  He  did  not 
resort  to  force  or  violence;  hav- 
ing a  good  ticket  and  being  en- 
titled to  ride,  he  refused  to  pay 
fare  or  get  off  the  train.  The 
conductor  had  no  difficulty  in  lead- 
ing him  off,  and  about  all  that 
Rice  did  was  merely  to  assert  his 
lawful  right  to  ride  upon  the  train. 
Where  a  passenger  with  a  clear 
right  and  a  clean  ticket  is  entitled 
to  ride  on  that  trip  and  train,  and 
is  wrongfully  ejected  without  forci- 
ble resistance  upon  his  part,  the 


jury  are  and  ought  to  be  allowed 
great  latitude  in  assessing  dam- 
ages. They  should  award  liberal 
damages  in  full  compensation  for 
the  injuries  received.  The  quiet 
and  peaceable  behavior  of  a  pas- 
senger is  to  his  advantage  rather 
than  to  his  detriment." 

6.  Pennsylvania  Co.  v.  Connell, 
112  111.  295;  Railroad  Co.  v.  Casaz- 
za,  83  111.  App.  421;  Railroad  Co, 
V.  Louthan,  80  111.  App.  579; 
Pullman  Palace  Car  Co.  v.  Lee,  49 
III.  App.  75;  Randall  v.  Railway 
Co.,  102  Mo.  App.  342,  76  S.  W. 
Rep.  493,  citing  Hutch,  on  Cam; 
Monnier  v.  Railroad  Co.,  175  N. 
Y.  281,  67  N.  E.  Rep.  569,  96  Am. 
St.  Rep.  619,  62  L.  R.  A.  357,  re- 
versing, by  divided  court,  75  N.  Y. 
Supp.  521,  70  App.  Div.  405;  Hall 
i\  Memphis  R.  Co.,  15  Fed.  Rep. 
57;  Brown  v.  Memphis  &  C.  R.  Co., 
7  Fed.  Rep.  51;  Railway  Co.  r. 
Hoerr,  120  111.  App.  65. 

In  Pennsylvania  R.  Co.  v.  Con- 
nell, supra,  the  court  said:  "A 
train  crowded  with  passengers — 
often  women  and  children — is  no 
place  for  a  quarrel  or  a  fight  be- 
tween a  conductor  and  a  passen- 
ger, and  it  would  be  unwise  and 
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and  if  in  doing  so  he  receive  injury,  he  will  have  no  one  to 
blame  but  himself.^ 

Sec.  1091.  (§  594.)  Whether  due  care  has  been  used,  a 
question  of  fact. — But  it  does  not  necessarily  follow,  as  a  con- 
clusion of  law,  that  the  railway  carrier  will  be  liable  for  the 
injury  which  may  be  sustained  by  the  passenger  in  being  put 
off  while  the  car  is  in  motion.  This,  it  has  been  held,  is  a  ques- 
tion for  the  jury,  and  not  for  the  court,  the  inquiry  in  every 
such  case  being  whether  due  and  proper  care  was  used  in  the 
removal.^    But  it  is  most  unquestionably  the  duty  of  such  car- 


dangerous  to  the  traveling  public 
to  adopt  any  rule  which  might 
encourage  a  resort  to  violence  on 
a  train  of  cars.  The  conductor 
must  have  the  supervision  and 
control  of  his  train,  and  a  demand 
on  his  part  for  fare  should  be 
obeyed,  or  the  passenger  should 
in  a  peaceable  manner  leave  the 
tiain,  and  seek  redress  in  the 
courts,  where  he  will  find  a  com- 
plete remedy  for  every  indignity 
offered,  and  for  all  damages  sus- 
tained." 

7.  Townsend  v.  The  Railroad,  56 
N.  Y.  295;  Murphy  r.  The  Railway, 
118  Mass.  228;  Railway  Co.  v.  Dan- 
iels, 90  111.  App.  154;  McCullen  v. 
Railway  Co.,  74  N.  Y.  Supp.  209, 
68  App.   Div.    269. 

In  the  Townsend  case,  supra. 
the  court,  per  Grover,  J.,  say  that 
when  the  conductor  of  the  train 
tells  the  passenger  in  explicit 
terms  that  he  cannot  retain  his  seat 
upon  that  ticket,  but  must  pay 
fare  or  leave  the  car,  this  amounts 
to  ejection.  "He  then  knows  that 
he  cannot  proceed  upon  the  ticket 
taken,  but  must  resort  to  his  rem- 
edy the  same  as  though  he  had 
been  ejected.  If,  after  this  notice, 
he    waits    for    the    application    of 


force  to  remove  him,  he  does  so 
in  his  own  wrong;  he  invites  the 
use  of  the  force  necessary  to  re- 
move him;  and  if  no  more  is  ap- 
plied than  is  necessary  to  effect 
the  object,  he  can  neither  recover 
against  the  conductor  or  company 
therefor.  This  is  the  rule  deduci- 
ble  from  the  analogies  of  the  law. 
No  one  has  a  right  to  resort  to 
force  to  compel  the  performance 
of  a  contract  made  with  him  by 
another.  He  must  avail  himself 
of  the  remedies  the  law  provides 
in  such  case.  This  rule  will  pre- 
vent breaches  of  the  peace  instead 
of  producing  them;  it  will  leave 
the  company  responsible  for  the 
wrong  done  by  its  servant  with- 
out aggravating  it  by  a  liability 
to  pay  thousands  of  dollars  for  in- 
juries received  by  an  assault  and 
battery  caused  by  the  faithful  ef- 
forts of  its  servants  to  enforce  its 
lawful  regulations." 

8.  Healey  v.  The  Railroad,  28 
Ohio  St.  23;  Murphy  i\  The  Rail- 
way, supra. 

In  an  action  for  forcible  ejec- 
tion from  a  car,  it  is  not  compe- 
tent for  a  conductor  to  testify  that 
he  did  not  use  more  force  than 
was  necessary,  as  that  is  a  quea- 
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riers,  if  their  cars  be  moving  at  a  rate  which  would  make  the 
removal  unsafe,  either  to  stop  them  or  slacken  their  speed  to 
such  a  degree  as  that  the  passenger,  even  when  be  had  for- 
feited bis  right  to  be  carried  further,  might  leave  or  be  put 
off  safely;  and  any  failure  to  observe  such  care  would  evince 
reckless  conduct  whicli  would  merit  the  severest  animadver- 
sion.^ 

Sec.  1092.  Relation  of  carrier  and  passenger  does  not  cease 
on  wrongful  ejection. — If  the  conductor  wrongfully  ejects  a 
passenger  at  a  point  on  the  carrier's  road,  the  passenger  does 
not  lose  his  rights  as  such  by  being  forced  from  the  car;  nor 
does  the  ejection,  after  it  is  accomplished,  authorize  the  con- 
ductor to  disregard  any  duty  he  would  have  owed  the  passen- 
ger but  for  the  ejection.^*^  But  if,  after  ejection,  the  person 
ejected  re-enters  the  train  and  is  carried  to  his  destination,  he 
receives  the  full  benefit  of  his  contract  of  carriage,  and  can- 
not recover  on  the  contract.  Whether  he  would  be  entitled 
to  at  least  nominal  damages  in  an  action  of  tort,  if  his  ejection 
was  in  fact  wrongful,  is  another  question  which  would  prob- 
ably be  answered  in  the  affirmative.^  ^ 

17.     The  treatment  of  the  passenger. 

Sec.  1093.     (§  595.)    The  treatment  due  the  passenger. — The 

passenger  is  entitled  not  only  to  every  precaution  which  can  be 
used  by  the  carrier  for  his  personal  safety,  but  also  to  respect- 
ful treatment  from  him  and  his  servants.  From  the  moment 
the  relation  commences,  as  has  been  seen,  the  passenger  is,  in 

tion  for  the  jury.    Regner  v.  Rail-  but   reckless"   where   he   forced   a 

road    Co.,   26   N.  Y.   Supp.   625,   74  passenger    off    a   train   moving  at 

Hun,  202.  the   rate   of   five   or  six  miles  an 

9.  Lovett  V.  The  Railroad,  9  Al-  hour   at   a   point   one-fourth   of  a 

len,  557;   Hestonville,  etc.,  R.  Co.  mile  from  a  station. 

V.   Biddle    (Pa.   St.),   16   Atl.  Rep.  10.  McGhee  v.   Cashin,   130  Ala. 

488.  561,  30  So.  Rep.   367. 

In   Railroad    Co.    v.   Kid,   29    111.  11.  Railroad  Co.  r.  Olsen,  7  Ind. 

App.   353,  the  conductor's  conduct  App.  698,  34  N.  E.  Rep.  531. 
was  denominated  "not  Only  illegal 
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a  great  measure,  under  the  protection  of  the  carrier,  even  from 
the  violent  conduct  of  other  passengers,  or  of  strangers  who 
may  be  temporarily  upon  his  conveyance.  But  as  against  the 
assaults  and  violence  of  his  servants,  the  passenger  has  the 
right  to  claim  an  absolute  protection,  and  the  carrier  will  un- 
doubtedly be  held  responsible  for  any  unnecessary  personal 
abuse  or  violence  of  which  they  may  be  guilty  in  their  treat- 
ment of  the  passenger  whilst  engaged  in  the  discharge  of  their 
assigned  and  appropriate  duties,  although  such  abuse  may  con- 
sist in  an  assault  or  battery  upon  the  person  of  the  passenger, 
and  may  be  wholly  unauthorized  by  the  carrier  and  prompted 
by  the  vindictive  feelings  of  the  servant  towards  the  passen- 
ger. And  it  is  undoubtedly  well  settled  law  that,  when  an  as- 
sault or  battery  by  the  carrier's  servant  occurs  upon  the  car- 
rier's vehicle,  the  carrier  may  be  held  responsible  even  when 
the  servant  has. seemingly  departed  from  the  line  of  his  duty, 
and  has  committed  the  assault  or  the  personal  violence  upon 
the  passenger  aside  from  and  under  circumstances  wholly  un- 
connected with  the  discharge  of  such  duty ;  and  that  the  fact  of 
his  being  in  the  employment  of  the  carrier,  and  engaged  in  the 
prosecution  of  his  business  upon  his  vessel  or  vehicle,  will 
make  the  malicious  and  unauthorized  attack  of  the  servant 
upon  the  passenger  a  breach  of  duty  for  which  the  carrier 
himself  may  be  held  liable.^-  This  rule  is  as  true  in  respect 
of  carriers  by  water  as  in  respect  of  carriers  by  land.^^ 

12   Railway  Co.  v.  Divinney,  66  Am.  St.  Rep.  827,  14  L.  R.  A.  798. 

Kan.  776,  71  Pac.  Rep.  855;  John-  Where  a  female  passenger,  while 

son  V.  Railway  Co.,  130  Mich.  453,  awaiting  at  the  carrier's  depot,  is 

DO  N.  W.  Rep.  274;  Haver  r.  Rail-  assaulted   by   a   negress   employed 

road  Co.,  62  N.  J.  Law  282,  41  Atl.  by  the  carrier  in  such  depot,  the 

Rep.  916,  72  Am.  St.  Rep.  647,  43  carrier  will  be  liable  although  the 

L.  R.  A.  84;  White  r.  Railroad  Co.,  conduct  of  the  negress  was  wilful 

115  N.  Car.  631,  20  S.  E.  Rep.  191,  and  malicious.     Gulf,  etc.,  Ry.  Co. 

44  Am,  St.  Rep.  489;  Railroad  Co.     v.    Luther,    Tex.    Civ.    App. 

r.  Ray,  101  Tenn.  l,  46  S.  W.  Rep.     ,    90    S.    W.    Rep.    44,    citing 

554;    Railway   Co.    r.    Johnson,   29  Hutch,  on  Carr. 

Tex.  Civ.  App.  184,  6S  S.  W.  Rep.  13.  Thus   a    steamboat   company 

58;  Gillingham  v.  Railroad  Co.,  ?,:>  is  liable  in   damages  to  a  passen- 

W.  Va.  588,  14  S.  E.  Rep.  243.  29  ger   whom    the   captain    handcuffs 
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Sec.  1094.     (§  596.)     Liability  of  carrier  for  ill-treatment  of 
passenger — Liable  for  assaults  by  brakemen  and  conductors. 

Passengers  on  railroad  trains  are  peculiarly  under  the  con- 
trol of  the  carrier's  agents,  and  are  practically  helpless  when 
compelled  to  defend  themselves  against  their  abuse  or  assaults. 
It  is  consequently  necessary  to  hold  a  railroad  company  to  a 
strict  accountability  for  any  acts  of  its  servants  on  a  train 
which  tend  to  injure  or  humiliate  the  passenger,  even  though 
such  acts  may  be  malicious  and  unauthorized.^*  This  has 
been  held  to  be  true  not  only  as  to  conductors'^  who  are  in 


for  alleged  failure  to  pay  his  fare 
and  wlio  is  wrongfully  ejected 
from  the  boat.  Trabing  r.  Nav. 
&  Imp.  Co.,  121  Cal.  137,  53  Pac. 
Rep.  644. 

So  if  a  steamboat  company  neg- 
ligently employs  a  quarrelsome, 
violent  and  fighting  crew,  and  a 
passenger  is  injured  on  that  ac- 
count, without  fault  on  his  part, 
it  is  no  defense  that  the  class  of 
men  usually  employed  on  steam- 
boats are  of  that  kind.  Memphis 
&  C.  Packet  Co.  v.  Pikey,  142  Ind. 
304,  40  N.  E.  Rep.  527. 

14.  Railroad  companies  have 
been  held  liable  in  a  number  of 
cases  where  a  servant  of  the  com- 
pany has  pushed  or  thrown  a  pas- 
senger from  the  train.  Railroad 
Co.  V.  Kilpatrick,  67  Ark.  47,  54 
S.  W.  Rep.  971;  Railroad  Co.  v. 
Bostwick,  100  Ga.  96,  27  S.  E.  Rep. 
725 ;  Savannah,  etc.,  R.  Co.  v.  Bry- 
an, 86  Ga.  312,  12  S.  E.  Rep.  307; 
Railway  Co.  v.  Gastka,  128  111. 
613;  Dennis  v.  Railroad  Co.,  165 
Pa.  St.  624,  31  Atl.  Rep.  52;  Sharer 
V.  Paxon,  171  Pa.  St.  26,  33  Atl. 
Rep.   120. 

But  the  company  is  said  not  to 
be  liable  for  the  malicious  and 
criminal  act  of  an  employe,  as  if 
he   should   set    in   motion   uncon- 


trolled an  engine  upon  the  track 
(Mars  V.  Canal  Co.,  54  Hun,  625); 
nor  for  wanton  acts,  in  West  Vir- 
ginia (Ricketts  v.  Railway  Co.,  33 
W.  Va.  433). 

15.  Railway  Co.  v.  Fleetwood,  90 
Ga.  23,  15  S.  E.  Rep.  778;  Cole  v. 
Railroad  Co.,  102  Ga.  474,  31  S.  E. 
Rep.  107;  Railroad  Co.  v.  Moore, 
101  Ga.  684,  28  S.  E.  Rep.  1000; 
Savannah,  etc.,  R.  Co.  r.  Bryan, 
86  Ga.  312,  12  S.  E.  Rep.  307; 
Railway  Co.  i\  Gastka,  128  111.  613; 
Railroad  Co.  v.  Barger,  80  Md.  23, 
30  Atl.  Rep.  560,  45  Am.  St.  Rep.  319, 
26  L.  R.  A.  220;  Ramsden  r.  Rail- 
road Co.,  104  Mass.  117;  Shaefer 
i\  Railway  Co.,  98  Mo.  App.  445, 
72  S.  W.  Rep.  154;  Railway  Co.  v. 
Tarkington,  27  Tex.  Civ.  App.  353, 
66  S.  W.  Rep.  137;  Railway  Co.  v. 
Gaines  (Tex.  Civ.  App.),  79  S.  W. 
Rep.  1104;  Smith  v.  Railway  Co., 
48  W.  Va.  69,  35  S.  E.  Rep.  834; 
Western,  etc.,  R.  Co.  r.  Turner,  72 
Ga.  292;  Gasway  v.  Railroad  Co., 
58  Ga.  216;  Illinois  Cent.  R.  Co.  v. 
Sheehan,  29  111.  App.  90;  Railway 
Co.  r.  Wood,   113  Ind.  544. 

In  Railway  Co.  v.  Fleetwood,  su- 
pra, the  conductor  rudely  pulled 
a  passenger  to  the  end  of  the  car 
and  spit  in  his  face. 

In  Cole  r.  Railroad  Co.,  suprOf 
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charge  of  a  traiii,  but  also  as  to  brakemen.i'^  In  a  leading 
case  upon  this  subject^'  the  evidence  was  that  the  plaintift' 
was  a  passenger  in  the  defendant's  railway-carj  and  in  the 
absence  of  the  conductor  surrendered  his  ticket  to  a  brake- 
man.  The  brakeman  afterwards  approached  him,  and  in  lan- 
guage coarse,  profane  and  grossly  insulting,  denied  that  he 
had  given  him  the  ticket,  calling  him  a  liar,  a  cheat,  shaking 
his  fist  in  the  plaintiff's  face,  and  threatening,  if  he  opened  his 
mouth,  to  kill  him.  This  abusive  language  was  continued  for 
some  minutes  in  view  of  many  passengers,  and  was  promptly 
reported  to  the  company 's  agent,  but  the  brakeman  was  never- 
theless retained  in  the  company's  employment.  A  verdict  for 
a  large  amount  was  found  against  the  company.  This  was 
approved  by  the  appellate  court.  "It  may  be  true,"  it  was 
said,  "that,  if  the  carrier's  servant  wilfully  and  maliciously 
assaults  a  stranger,  the  master  will  not  be  liable ;  but  the  law  is 
otherwise  when  he  assaults  one  of  his  master's  passengers. 
The  carrier's  obligation  is  to  carry  his  passenger  safely  and 
properly,  and  to  treat  him  respectfully ;  and  if  he  intrusts  the 
performance  of  this  duty  to  his  servants^  the  law  holds  him  re- 
sponsible for  the  manner  in  which  they  execute  the  trust.  The 
law  seems  to  be  now  well  settled  that  the  carrier  is  obliged  to 
protect  his  passenger  from  violence  and  insult,  from  whatever 

the    conductor    used    opprobrious  465;   Railroad  v.  Winslow,  27  Ky. 

and   abusive    language   tending  to  L.  Rep.  .329,  84  S.  W.  Rep.   lUo; 

humiliate  the  passenger.  Williams   v.  Gill,  122  N.  Car.  967, 

In    Railroad    Co.    v.    Moore,    su-  29  S.  E.  Rep.  879;  Railroad  Co.  v. 

pra,   a   boy    was   shot   in   the    leg,  Washington    (Tex.   Civ.    App.),   30 

after  leaving  the  train,  by  the  con-  S.  W.  Rep.  719. 

ductor   as   the   train   was   moving  So  the  carrier  has  been  held  lia- 

off.  ble    where    a   brakeman  struck   a 

In   Railway   Co.    v.    Tarkington,  passenger  in  the  face  with  a  lan- 

supra,   the   conductor    used   harsh  tern    because   the   passenger,   who 

and   insulting   words   to   a   female  had     lost     his     watch,     said     he 

passenger.  thought  the  brakeman  had  it.  Chi- 

16.  Lampkin  v.  Railroad  Co.,  106  cago,  etc.,  R.  Co.  v.  Flexman,  103 

Ala.  287,  17  So.  Rep.  448;   McKin-  111.546. 

ley  V.  Railway  Co.,  44  Iowa,  314;  17.  Goddard  v.  The  Railway,  57 

Railroad    Co.    v.    Henry,    55    Kan.  Me.  202. 
715,  41  Pac.  Rep.  952,  29  L.  R.  A. 
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source  arising.  He  is  not  regarded  as  an  insurer  of  his  pas- 
senger's safety  against  every  possible  source  of  danger;  but 
he  is  bound  to  use  all  such  reasonable  precautions  as  human 
judgment  and  foresight  are  capable  of  to  make  his  passenger's 
journey  safe  and  comfortable.  He  must  not  only  protect  his 
passenger  against  the  violence  and  insults  of  strangers  and  co- 
passengers,  but  a  fortiori,  against  the  violence  and  insults  of 
his  own  servants.  If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished ;  but,  on  the  con- 
trary, the  passenger  is  assaulted  and  insulted  through  the  neg- 
ligence or  wilful  misconduct  of  the  carrier's  servant,  the 
carrier  is  necessarily  responsible.  And  it  seems  to  us  it  would 
be  cause  of  profound  regret  if  the  law  were  otherwise.  The  car- 
rier selects  his  own  servants,  and  can  discharge  them  when  he 
pleases,  and  it  is  but  reasonable  that  he  should  be  responsible 
for  the  manner  in  which  they  execute  their  trust.  "^^ 

Sec.  1095.  (§597.)  Same  subject — Liable  for  assaults  by 
porters  or  omnibus  guards. — So  it  has  been  held  that  a  railroad 
company  is  liable  for  the  wrongful  assaults  upon  a  passenger 
by  the  porter  of  a  sleeping-car,!^  or  drawing-room  car^o  ^-j;. 
tached  to  its  train,  the  servants  in  charge  of  these  cars  being 
considered,  for  the  purposes  of  the  contract  between  the  rail- 
road company  and  the  passenger,  as  the  servants  of  the  rail- 
road company.2i  ^^d  the  owner  of  an  omnibus  has  been  made 
to  respond  in  damages  where  the  omnibus  guard  threw  a  pas- 
senger, whom  he  deemed  to  be  drunk,  to  the  ground.22 

18.  The  same  principle  was  ap-  19.  Dwinelle  v.  Railroad  Co.,  120 

plied    in    the   same    court    in    the  N.  Y.  117. 

case   of   Hanson   v.    The   Railway,  See    also,    Bayley    v.    The   Rail- 

62  Me.  84,  in  which  the  proof  was  way  Co.,  L.  R,  7  C.  P.  415. 

of  an  assault  and  baftery  upon  a  20.  Williams  v.  Railway  Co.,  40 

passenger  by  a  brakeman,  equally  La.  Ann.  417. 

unprovoked    and    aggravated,    and  21.  Pennsylvania  Co.  v.  Roy,  103 

as  little  pertinent  to  his  duty,  and  U.  S.  457. 

a  verdict  for  $10,000  was  not  re-  22.  Seymour  v.  Greenwood,  7  H. 

garded  as  excessive  under  the  cir-  &  N.  355. 
cumstances. 
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Sec.  1096.  Same  subject — Like  rule  governs  as  to  liability 
of  carrier  by  water  for  assault  by  servants. — As  we  have  al- 
ready seen,  carriers  by  water  owe  the  same  duty,  in  respect  of 
the  treatment  of  passengers,  as  carriers  by  land  and  are  held 
to  the  same  liability.-"'  Thus,  where  a  deck  passenger  upon  a 
steamboat,  after  having  paid  the  price  of  his  passage,  was  as- 
saulted and  severely  beaten  by  the  clerk  to  whom  he  had  im- 
mediately before  paid  it,  for  the  alleged  reason  that  he  had 
been  secreting  himself  under  the  boilers  of  the  boat,  the  owners 
of  the  steamboat  were  held  liable  as  the  carriers  of  the  passen- 
ger for  the  act  of  their  clerk,  and  were  made  to  pay  damages 
for  the  injuries  inflicted,  including  the  loss  of  an  eye  by  the 
passenger.-^  And  in  another  case,  the  owners  of  a  steamboat 
were  made  liable  for  the  battery  of  a  passenger  by  the  steward 
of  the  boat  and  his  assistants,  growing  out  of  a  dispute  as  to 
whether  another  passenger,  whose  cause  the  plaintiff  espoused, 
had  paid  for  his  supper.^^  So  a  carrier  by  water  is  liable  for 
a  wrongful  assault  by  the  mate  of  a  ship  upon  a  passenger.^s 

Sec.  1097.  (§  598.)  Same  subject — Exemplary  damages  al- 
lowed.— In  these  cases  it  was  not  only  held  that  the  carrier  was 
liable  for  the  injury  which  had  been  sustained  by  the  passenger 
from  the  ill-treatment  of  the  servant,  but  that  they  were  prop- 
er cases  for  exemplary  damages,  and  verdicts  against  the  de- 
fendants for  amounts  greatly  in  excess  of  the  actual  damage 
from  the  injuries  inflicted  were  considered  proper.  But, 
though  there  can  be  no  doubt  that  they  carry  the  doctrine  of 
respondeat  superior  to  a  great  length,  and  beyond  the  limit 
which  has  been  thought  justifiable  in  other  classes  of  cases, 
they  are  sustained  by  the  weight  of  authority  elsewhere  as  to 
the  liability  of  the  carrier  under  similar  circumstances.^''' 

23.  Trabing  v.  Nav.  &  Imp.  Co.,  25.  Bryant  v.  Rich,  106  Mass. 
121    Cal.    137,   53    Pac.   Rep.    644;      ISO. 

Memphis  &  C.  Packet  Co.  v.  Pikey,  26.  Springer      Transp.      Co.      v. 

142    Ind.    304,    40    N.    E.   Rep.    527.  Smith,  16  Lea,  498. 

24.  Sherly   v.    Billings,    8    Bush,  27.  See  post,  §  1442. 
147;  and  see  Pendleton  v.  Kinsley, 

3  Cliff.  416. 
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Sec.  1098.  (§  599.)  Same  subject — Early  overruled  cases 
in  New  York  hold  carrier  not  liable  for  assault  by  servant  not 
acting  in  line  of  his  duty. — A  different  view  of  the  law  was 
formerly  taken  by  the  courts  of  New  York  in  subsequently 
overruled  cases.  In  Isaacs  v.  Tlie  Ilailroad,^^  a  female  pas- 
senger upon  a  street  car  rang  the  bell  to  stop  the  car,  in  order 
that  she  might  alight^  and  while  she  stood  upon  the  platform 
of  the  car,  which  was  yet  in  motion,  insisting  upon  its  being 
stopped,  the  conductor,  with  a  rough  remark,  seized  her  by 
the  shoulder  and  violently  threw  her  to  the  ground,  and  her 
leg  was  broken  by  the  fall.  The  liability  of  the  company  for 
the  act  of  the  conductor  was  denied,  upon  the  ground  that 
the  act  was  wanton  and  reckless,  and  not  in  the  performance 
of  the  conductor's  duty  or  of  any  act  authorized  by  the  com- 
pany. "Whenever  an  injury,"  it  was  said,  "has  been  caused 
by  the  conduct  of  a  servant  in  the  business  of  his  master,  and 
within  the  scope  of  his  employment,  the  master  has  been  held 
liable,  although  such  conduct  may  have  been  tortious.  The 
question  of  liability  does  not  depend  entirely  on  the  quality  of 
the  act,  but  rather  upon  the  other  question,  whether  it  has  been 
performed  in  the  line  of  duty  and  within  the  scope  of  the 
authority  conferred  by  the  master.  When  the  act  of  a  servant, 
whether  a  trespass  or  otherwise,  is  without  the  authority, 
either  expressly  conferred  upon  the  servant,  or  implied  from 
the  nature  of  the  employment  and  character  of  the  duties,  and 
causes  injury  to  others,  the  master  is  not  answerable.  It  is 
said  that  the  implied  authority  in  the  servant  is  limited  to  those 
acts  which  the  master  could  himself  do  if  personally  present, 
and  if  in  the  performance  of  such  acts  the  servant  miscon- 
ducts himself,  the  master  will  be  liable  for  his  acts."  But 
this  case,  though  the  principle  has  been  followed  in  some  oth- 
ers,29  was  afterwards  shown  to  have  been  incorrectly  decided 

28.  47  N.-Y.  122.  v.  The  Turn.  &  R.  R.  Co.,  46  id. 

29.  Parker  v.  The  Railway,  5  23;  Weed  v.  Railroad,  17  id.  362; 
Hun,  57;  Whitaker  r.  The  Rail-  Drew  v.  The  Railroad  Co.,  26  id. 
road,    51    N.    Y.    295;    Hibbard    v.  49. 

The  Railroad,  15  id.  455;   Higgins 
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because  it  ignored  the  distinction  between  the  duty  owed  by 
the  carrier  to  a  passenger  and  that  owing  to  a  mere  stranger.-"**^ 
Thus  it  has  been  held  by  the  same  court  that  a  railway  com- 
pany nia^^  be  liable  to  an  action  for  assault  and  battery  for 
blows  upon  the  face  of  the  passenger,  struck  by  the  conductor 
of  the  car  in  attempting  to  eject  the  passenger  who  resisted ; 
for,  it  was  said,  such  an  act  may  be  done  without  malice  or  ill 
feeling,  and  may  be  deemed  necessary  by  the  conductor  to 
effect  the  purpose  with  which  he  is  charged  in  the  proper  per- 
formance of  his  duty."i 

Sec.  1099.  (§600.)  Liability  of  carrier  for  assault  by  serv- 
ants in  station  or  before  or  after  the  existence  of  the  relation 
of  carrier  and  passenger.— But  the  elementary  rule  that  the 
master  can  be  held  liable  for  the  tortious  acts  of  the  servant 
only  when  they  are  done  by  the  servant  in  the  course  of  the 
servant's  duty,  and  in  his  undertaking  to  perform  it,  but  not 
when  they  are  acts  of  wilful  misconduct,  has  been  made  the 
test  of  the  carrier's  liability  to  the  passenger  when  the  tortious 
acts  complained  of  have  been  committed  by  the  carrier's 
servant  before  the  relation  of  carrier  and  passenger  has  com- 
menced,32  or  after  it  has  ceased,^^  or  while  the  passenger  re- 

30.  Stewart  v.  Railroad  Co.,  90  See  also,  Railroad  Co.  r.  Rich- 
N.  Y.  588.  mond,   98    Ga.    495,   25   S.   E.   Rep. 

31.  Jackson  v.  The  R.  R.,  47  N.     565. 

Y.  274.  But  the  railway  company  is  lia- 

32.  One  who  goes  to  a  railway  ble  where  the  ticket  agent  on  an 
station,  even  though  intending  to  elevated  road  violently  and  wilful- 
take  passage  some  hours  in  the  ly  pushed  down  stairs  a  man  to 
future,  and  engages  in  other  busi-  whom  he  had  refused  to  sell  a 
ness  (such  as  writing  up  his  in-  ticket  under  the  erroneous  impres- 
surance  reports),  cannot  be  said  sion  that  he  was  drunk  (McKer- 
to  have  put  himself  directly  un-  nan  v.  Railway  Co.,  54  N.  Y.  Super. 
der  the  carrier's  control  and  care  354). 

with  the  bona  fide  intention  of  be-  33.  The   plaintiff  was  rightfully 

coming  a  passenger,  so  as  to  make  ejected  from  a  station  room  by  a 

the  company  liable  to  him  for  an  station   agent  who  used   no   more 

assault  by  the  station  agent.     An-  force  than  was  necessary  for  that 

drews   v.   Railroad    Co.,    86   Miss.,  purpose.      Thereafter    an    alterca- 

129,  38  So.  Rep.  773.  tion   occurred  between  the   plain 
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mains  as  such  upon  the  station  grounds.^^     Where  the  rela- 
tion of  carrier  and  passenger  has  not  commenced,  or  where  it 


tiff  and  the  station  agent,  and,  in 
the  scuffle  that  ensued,  plaintiff 
was  shot  in  the  thigh.  The  fight 
occurred  on  the  platform  after 
the  plaintiff  had  applied  some  op- 
probious  epithets  to  the  station 
agent.  The  appellate  court  found 
as  a  matter  of  fact  that  the  sta- 
tion agent  in  the  fight  on  the 
platform  was  not  acting  in  the 
line  of  his  duty  and  held  the 
railroad  company  not  liable  in 
damages  for  plaintiff's  injuries. 
Railroad  Co.  v.  Randolph,  65  111. 
App.  208. 

So  in  Central  Railway  Co.  v. 
Peacock,  69  Md.  257,  the  driver 
on  a  street  car  used  insulting 
language  to  a  passenger,  who  re- 
plied that  when  they  got  to  the 
office  of  the  company  (which  they 
were  soon  to  pass)  he  would  re- 
port him.  When  the  car  got 
within  a  block  of  the  office,  the 
passenger  left  the  car  and  started 
toward  the  office,  intending  to  re- 
port the  conduct  of  the  driver 
and  then  return  to  the  car  to  con- 
tinue his  journey.  He  did  not 
inform  the  driver  of  his  intention 
to  return  to  the  car.  The  driver, 
on  seeing  the  passenger  going 
toward  the  office,  got  off  the  car, 
intercepted  the  passenger  and 
beat  him  severely  with  the  iron 
car-brake.  The  court  held  that 
the  plaintiff  had  ceased  to  be  a 
passenger,  that  the  driver  was  not 
acting  in  the  line  of  his  duty, 
and  that  the  car  company  was 
not  liable   for  the   assault. 

But  in  a  very  similar  case, 
where  the  conductor  first  as- 
saulted a  passenger  upon  the  car 


and  then  followed  him  to  the  of- 
fice, where  he  had  gone  to  make 
complaint,  and  again  assaulted 
him  there,  the  company  was  held 
liable  for  both  assaults,  the  con- 
ductor being  deemed  to  be  acting 
on  both  occasions  as  an  employe 
and  violating  the  duty  which  the 
company  owed  to  the  plaintiff  as 
a  passenger.  Savannah,  etc.,  R. 
Co.,  V.  Bryan,  86  Ga.  312,  12  S.  B. 
Rep.  307. 

See,  also,  Daniel  v.  Railroad  Co., 
117  N.  Car.  592,  23  S.  E.  Rep.  327, 
where  a  person  was  shot  by  the 
baggage  master  during  an  angry 
altercation  after  the  relation  of 
carrier  and  passenger  had  ceased, 
and  a  finding  of  the  jury  that 
the  baggage  master  was  acting 
within  the  scope  of  his  authority 
was   not   disturbed. 

In  The  Little  Miami  Railroad 
Co.  V.  Wetmore,  19  Ohio  St.  110, 
an  altercation  occurred  between 
the  passenger  and  the  baggage- 
master  of  the  railroad,  which  re- 
sulted in  an  attack  by  the  latter 
upon  the  passenger  with  a  hatch- 
et, from  which  he  received  se- 
rious injury;  but  it  was  held  that 
the  assault  was  not  in  the  eourse 
of  the  business  of  the  servant  of 
the  defendant,  and  that  it  could 
not  therefore  be  held  liable. 

In  Crocker  v.  The  Railroad,  24 
Conn.  249,  a  person  was  kicked 
while  attempting  to  re-enter  the 
car  after  ejection,  and  the  rule 
in  the  text  was  applied. 

34.  In  Railway  Co.  v.  Bowlin, 
(Tex.  Civ.  App.)  33  S.  W.  Rep. 
018,  the  railroad  company  was 
held  liable  for  the  act  of  one  who 
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has  ceased,  there  can,  of  course,  be  no  question  but  that  the 
ordinary  application  of  the  rule  of  respondeat  superior  should 


was  clothed  with  the  authority  of 
a  peace  officer  in  the  station  in 
striking  a  passenger  with  his 
billy. 

A  railroad  company  operating 
a  union  depot  will  be  liable  in 
damages  for  an  assault  by  a  gate- 
keeper on  a  passenger  who  has 
purchased  a  ticket,  and  the  exact 
spot  where  the  attack  took  place, 
whether  before  or  after  passing 
the  gate,  is  immaterial,  since  the 
gist  of  the  action  is  the  unlaw- 
ful attack  on  the  passenger  with- 
in defendant's  depot  and  by  de- 
fendant's servant.  Railway  Co. 
V.  Cooper,  6  Ind.  App.  202,  33 
N.  E.  Rep.  219. 

In  Palmeri  r.  Railway  Co.,  133 
N.  Y.  2G1,  30  N.  E.  Rep.  1001,  16 
L.  R.  A.  136,  28  Am.  St.  Rep. 
632,  the  plaintiff  purchased  a  tick- 
et of  the  agent  at  the  elevated 
railroad  station  and  passed 
through  to  take  the  cars,  after 
some  altercation  about  the  amount 
of  change.  The  ticket  agent  im- 
mediately afterwards  came  out 
upon  the  platform  of  the  station, 
charged  her  with  having  given 
him  a  counterfeit  piece  of  money 
and  demanded  another  quarter  in 
the  place  of  the  one  given  him. 
She  insisted  on  her  money  being 
genuine  and  refused  to  give  an- 
other quarter,  or  to  hand  back  the 
change.  He  became  angry  and 
called  her  a  counterfeiter  and  a 
common  prostitute.  He  placed 
his  hand  upon  her  and  told  her 
not  to  stir  imtil  he  had  procured 
a  policeman  to  arrest  and  search 
her.  He  detained  her  in  the  sta- 
tion for   a   while,   but    let   her   go 


when  he  failed  to  get  an  officer. 
An  action  was  brought  against 
the  company  for  the  unlawful  im- 
prisonment, accompanied  by  the 
slanderous  words.  The  court  dis- 
tinguished the  case  from  that  of 
Mulligan  v.  The  Railway  Co.,  12'.) 
N.  Y.  ,506,  and  said  that  the  agent 
was  acting  for  his  employers  and 
with  no  other  conceivable  motive, 
losing  his  temper  and  injuring 
and  insulting  the  plaintiff.  What 
he  did  was  in  the  endeavor  to 
protect  and  recover  his  employ- 
er's property,  and  if,  in  his  con- 
duct, he  committed  an  error  which 
was  accompanied  by  insulting 
language  and  detention  of  the  per- 
son, the  defendant,  as  his  employ- 
er, was  legally  responsible  in  an 
action  for  damages  for  the  injury. 

Contrast  Gray  v.  Railroad  Co., 
168  Mass.  20,  46  N.  E.  Rep.  397, 
where  the  carrier  was  held  liable 
for  injuries  caused  by  the  plain- 
tiff being  knocked  down  by  its 
servant  and  a  drunken  man,  while 
the  former  was  ejecting  the  latter 
from  the  station,  with  Goodloe  v. 
Railroad  Co.,  107  Ala.  233,  18  So. 
Rep.  166,  29  L.  R.  A.  729,  where 
the  carrier  was  held  not  liable  for 
injuries  caused  by  plaintiff  being 
accidentally  pushed  from  the  sta- 
tion platform  during  a  friendly 
scuffle  of  the  carrier's  servants  on 
the  platform. 

Where  a  passenger  contracts 
smallpox  from  the  carrier's  ticket 
agent,  the  carrier  is  not  liable  in 
damages  to  such  passenger  unless 
it  is  shown  that  it  knew  or  had 
reason  to  know  the  ticket  agent 
was  so  afflicted.    Long  v.  Railroad 
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apply.  And  the  same  result  has  also  been  reached  by  the  ma- 
jority of  the  courts  in  tliose  cases  where  the  relation  of  carrier 
and  passenger  exists,  but  the  passenger  is  either  waiting  for 
or  has  just  left  his  train  and  is  still  upon  the  station  premises. 
The  reason  for  this  latter  view  is  that,  while  on  the  station 
premises,  the  passenger  is  supposed  to  be  able  to  care  for 
himself  in  some  degree,  and  the  carrier  is  not  obliged  to  exer- 
cise that  extraordinary  degree  of  care  for  his  safety  that  is 
required  while  on  the  train.  It  is  but  just,  therefore,  that  the 
carrier  should  be  held  liable  for  the  tortious  acts  of  its  serv- 
ants done  in  the  course  of  their  employment  about  the  station 
grounds,  but  not  for  their  malicious  and  unauthorized  acts 
outside  the  scope  of  their  employment.  Illustrations  of  cases 
where  the  carrier  has  been  held  liable  or  not  liable  are  found 
in  the  notes. 

Sec.  1100.  (§  601.)  Liability  of  carrier  for  wrongful  arrest 
of  passenger  by  carrier's  servants. — As  cases  of  wrongful  ar- 
rest of  a  passenger  by  the  carrier's  servants  usually  arise  be- 
'  fore  the  actual  carriage  has  commenced,  or  after  it  has  ceased, 
the  usual  rule  of  respondeat  superior  is  applied  in  that  class  of 
cases.  In  the  application  of  that  rule,  however,  the  earlier 
cases,!   and  especially  the  English  cases,  show  a  much  more 

Co.,  48  Kan.  28,  28  Pac.  Rep.  977,  1.  In  the  case  of  Poulton  v.  The 
15  L.  R.  A.  319.  Railway,  L.  R.  2  Q.  B.  534,  in 
See  also,  Railroad  Co.  v.  Batch-  which  the  action  was  against  the 
ler,  32  Tex.  Civ.  App.  14,  73  S.  W.  company  for  false  imprisonment 
Rep.  981,  where  the  company  was  by  its  station-master,  the  liability 
held  liable  for  an  assault  upon  a  of  the  company  was  denied,  be- 
passenger  after  he  had  left  the  cause,  as  stated  by  Blackburn,  J., 
train  but  before  leaving  the  prem-  "it  was  an  act  out  of  the  scope 
ises,  and  Railroad  Co.  v.  Tracey,  of  his  authority,  and  for  which 
109  111.  App.  563.  the  company  would  no  more  be  re- 
in Tate  V.  Railroad  Co.,  26  Ky.  sponsible  than  if  he  had  com- 
L.  R.  309,  81  S.  W.  256,  there  mitted  an  assault  or  done  any  oth- 
was  held  to  be  sufficient  evidence  er  act  which  the  company  never 
to  go  to  the  jury  on  the  question  authorized  him  to  do.  .  .  . 
of  the  liability  of  the  carrier  Having  no  power  themselves, 
where  a  section  boss  had  as-  they  cannot  give  the  station-mas- 
saulted  a  waiting  passenger  in  ter  any  power  to  do  the  act. 
the  presence  of  the  ticket  agent.  Therefore  the  wrongful  imprison- 
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strini,'ent  construction  in  favor  of  the  carrier  than  do  the  latter 
cases,  which  broaden  the  rule  considerably  in  favor  of  the  pas- 
senger.2  Arrests  that  are  purely  malicious  on  the  part  of  the 
carrier's  servant  will  not  render  the  carrier  liable  in  damages 


ment  is  an  act  for  which  the 
plaintiff,  if  he  has  a  remedy  at 
all,  has  it  against  the  station- 
master  personally,  but  not  against 
the  railway  company."  And  by 
Mellon,  J.,  it  was  said:  "I  am 
of  the  same  opinion.  I  think  the 
distinction  is  clear;  it  limits  the 
scope  of  the  authority,  to  be  im- 
plied from  the  fact  of  being  the 
station-master,  to  such  acts  as  the 
company  could  do  themselves,  and 
I  do  not  think  it  even  can  be 
implied  that  the  company  au- 
thorized the  station-master  to  do 
that  which  they  have  no  authori- 
ty to  do  themselves;  and  that 
seems  to  me  to  be  the  boundary 
line.  It  was  well  put  by  counsel 
for  plaintiff,  and  no  doubt  there 
is  a  difficulty  at  first  in  seeing 
where  the  distinction  begins  and 
where  it  ends;  but  I  cannot  help 
thinking  it  is  analogous  to  an 
action  against  magistrates.  If 
the  station-master  had  made  a 
mistake  in  committing  an  act 
which  he  was  authorized  to  do,  I 
think,  in  that  case,  the  company 
would  be  liable,  because  it  would 
be  supposed  to  be  done  by  their 
authority.  Where  the  station- 
master  acts  in  a  manner  in  which 
the  company  themselves  could 
not  be  authorized  to  act,  and  un- 
der a  mistake  or  misapprehen- 
sion of  what  the  law  is,  then  I 
think  the  rule  is  very  different, 
and  I  think  that  is  the  distinc- 
tion  on   which   the  whole   matter 


turns.  So  if  the  magistrate  acts 
v/ithin  the  scope  of  his  authority, 
however  erroneously  he  judges  of 
the  facts,  he  is  protected;  but  the 
moment  he  assumes  a  jurisdic- 
tion over  a  matter  which  does 
not  belong  to  him,  then  an  action 
lies.  It  is  a  kindred  distinction, 
and  I  only  refer  to  it  for  the 
sake  of  illustration." 

See  also.  Roe  v.  The  Railway,  7 
Exch.  30;  Edwards  v.  The  Rail- 
way, L.  R.  .J  C.  P..  445;  Lafitte  v. 
Railroad  Co.,  43  La.  Ann.  34. 
(In  this  latter  case  the  company 
was  held  not  liable  for  the  ar- 
rest, but  liable  for  the  act  of  the 
conductor  on  the  car  in  charging 
plaintiff  with  passing  counterfeit 
money.) 

In  Mulligan  t\  Railway  Co.,  129 
N.  Y.  506,  29  X.  E.  Rep.  952,  26 
Am.  St.  Rep.  539,  14  L.  R.  A.  791, 
reversing  14  N.  Y.  Supp.  456,  it 
was  held  by  a  divided  court  that 
a  ticket  agent  who  caused  the  ar- 
rest of  two  persons,  who  had  pur- 
chased tickets,  on  the  charge  that 
they  had  passed  counterfeit  mon- 
ey which  subsequently  proved 
genuine,  where  it  did  not  appear 
that  the  persons  arrested  were 
yet  under  the  protection  of  the 
carrier  with  respect  to  the  execu- 
tion of  the  contract  of  transport- 
ation, acted  without  the  scope  of 
his  authority,  and  the  company 
was  not  liable  in  damages. 

2.  Railroad  Co.  v.  Dean,  9S  Tex. 
517,  85  S.  W.  Rep.  1135,  70  L.  R,  A. 
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when  the  arrest  does  not  occur  upon  the  carrier's  vehicle,^  but 
the  question  whether  an  arrest  was  purely  malicious  or  was 
made  under  the  direction  or  by  the  acquiescence  of  one  of  the 
carrier's  servants  is  for  the  jury.^ 

If  the  wrongful  arrest  occurs  during  the  carriage  of  the  pas- 
senger upon  the  carrier's  vehicle,  and  the  passenger  is  hur- 
ried from  the  train  and  placed  in  jail,  the  carrier  certainly 
cannot  escape  liability  for  the  act  of  its  servant,  even  though 
malicious,  in  having  the  passenger  so  arrested,  such  a  case 
being  one  in  which  exemplary  damages  should  clearly  be 
allowed.'^  As  to  whether  or  not  a  discrimination  should  be 
made  between  the  acts  of  the  officer  making  the  arrest  while 
removing  the  passenger,  and  his  acts  after  such  removal  is 
accomplished,  there  seems  to  be  a  difference  of  opinion.  One 
court  has  held  that,  for  the  first,  the  officer  making  the  arrest 
could  be  considered  the  special  agent  of  the  carrier  for  that 
purpose,  while  for  the  latter  he  could  not  and  the  carrier 
would  not  be  liable.^  But  another  court  has  held  that  the  im- 
prisonment and  detention  are  the  proximate  results  of  the 
wrongful  arrest  and  may  properly  be  considered  by  the  jury 
in  reaching  a  verdict." 

Sec.  1101.  (§  602.)  Liability  for  indecent  assaults  on  female 
passengers. — The  duty  which  a  carrier  owes  to  a  female  pas- 
senger to  protect  her  from  indecent  assaults  by  its  servants 
cannot  be  frittered  away  by  questions  of  whether  the  servants 
were  acting  within  the  scope  of  their  authority.  Public  policy 
and  public  decency  require  that  a  more  stringent  rule  should 

943,    affirming     (Tex.    Civ.    App.)  Am.    St.    Rep.    672;     Goff    v.    The 

82  S.  W.  Rep.  524;   Gillingham  v.  Railway,  3   El.  &  El.  672. 

Railroad   Co.,   35   W.   Va.    588,    14  5.  Railroad    Co.     v.    Henry,     55 

S.  E.  Rep.  243,  14  L.  R.  A.  798,  29  Kan.    715.    41    Pac.    Rep.    952,    29 

Am.    St.    Rep.    827;    Railroad    Co.  L.  R.  A.  465;  Railway  Co.  v.  Con- 

V.   Galliher,    89   Va.   639,    16    S.   E.  der,  23  Tex.  Civ.   App.   488,  58  S. 

Rep.  935;   Moore  v.  The  Railway,  W.  Rep.  58;   Schmidt  v.  Railways 

L.  R.  8  Q.  B.  36.  Co.,  116  La.  ,  40  So.  Rep.  714. 

3    Patterson  v.  Railroad  Co.,  25  6.  Southern   Pac.   Co.   v.   Hamil- 

Ky.  L.  R.  1750,  78  S.  W.  Rep.  870.  ton,   54   Fed.   468,   4   C.   C.   A.  441, 

4.  Duggan    r.   Railroad    Co.,    159  7  U.  S.  App.  626. 

Pa.   St.   248,   28  Atl.  Rep.   186,   39  7.  Railway    Co.    r.    Conder,    23 
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be  applied  not  only  while  the  female  passenger  is  on  the  car- 
rier's vehicle,  but  while  on  the  station  premises,  and  the  courts 
have  gone  to  extreme  lengths  in  this  regard;  as,  for  instance, 
where  the  complaint  was  by  a  female  passenger  that  undue 
and  improper  liberties  had  been  taken  with  her  by  the  con- 
ductor of  a  train  against  her  will,  and  which  she  alleged  to 
have  been  an  assault  upon  her  person.^  The  law  was  held  by 
the  learned  court,  before  which  the  question  came,  against  the 
company,  though  the  question  seems  to  have  been  treated  as 
by  no  means  free  from  difficult3^  The  fact  that  th6  offending 
agent  was  the  conductor,  to  w^hom  the  plaintiff  had  the  right 
to  look  for  protection,  and  a  part  of  whose  duty  and  business 
it  was  to  compel  respectful  treatment  to  the  carrier's  passen- 
gers, was  considered  as  sufficient  to  affix  to  his  indiscretion  the 
character  of  misconduct  in  the  line  of  his  duty.  The  same 
ruling  was  followed  in  another  case  in  which  the  conductor  of 
the  train  was  guilty  of  indecorous  conduct,^  and  in  a  case  in 
which  the  porter  of  a  sleeping-car  made  an  indecent  assault 
upon  a  female  passenger.^ o  go  likewise,  a  carrier  was  held 
liable  where  a  female  passenger  who  was  waiting  at  a  station 
to  take  a  train  was  assaulted  by  the  station  agent.^^ 

But  if  the  passenger  opened  the  way  for  an  assault  by  an 
immodest  or  improper  remark,  w'hile  that  fact  would  not  jus- 
tify an  assault  by  the  carrier's  servant,  evidence  of  it  would 

be  properly  admissible  as  affecting  an  award  of  punitive  dam- 
ages.i2 

Sec,  1102.  Liability  of  carrier  where  ill-treatment  is  pro- 
voked by  the  passenger. — But  whilst  care  and  kind  treatment 

Tex.  Civ.  App.  488,  58  S.  W.  Rep.  Am.   St.  Rep.  85,  40  L.  R.  A.  483. 

58.  9.  Louisville,     etc.     R.     Co.     v. 

8.  Craker    v.    The    Railroad,    :!6  Ballard,  85  Ky.  .^OT. 

Wis.  657.  10.  Campbell     v.     Car     Co.,     42 

The  same  rule  has  been  applied  Fed.   484. 

where  a  train  baggage-master,  aft-  11.  Railway   Co.    v.    Griffith,    12 

er  locking  both  doors  of  the  coach,  Tex.  Civ.  App.  631,  35  S.  W.  Rep. 

assaulted  a  female  passenger  and  741. 

attempted    to    commit    rape    upon  12.  Strother  r.  Railroad  Co.,  123 

her  person.     Railway   Co.   r.   Quo,  N.  Car.  197,  31  S.  E.  Rep.  386. 
103   Ga.   125,  29  S.  E.  Rep.  607,  68 
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of  the  passenger  are  required  of  the  carrier's  servants,  decent 
behavior  on  the  part  of  the  passenger  is  also  required.  If  the 
passenger  assaults  a  servant  of  the  carrier,  the  latter  has  a 
right  to  defend  himself ;  and  if,  in  a  personal  combat  between 
the  two  brought  on  by  the  passenger's  wrongful  assault,  the 
passenger  is  injured,  the  carrier  will  not  be  liable.^^  But  where, 
by  the  use  of  abusive  or  insulting  language  only,  the  passen- 
ger provokes  an  unnecessary  assault  upon  his  person  by  a 
servant  of  the  carrier,  the  carrier  will  nevertheless  be  liable  for 
the  act  of  his  servant,  since  words  of  provocation  can  never 
justify  the  unnecessary  violence  of  the  servant  toward  one 
whom  it  is  the  carrier's  duty  to  protect  from  harm.^^  And 
although  the  servant  will  be  justified  in  using  force  to  repel 
an  attack  upon  his  person  by  a  passenger,  no  more  force  must 
be  used  by  him  than  is  reasonably  necessary  for  his  defense 
and  protection  and  the  orderly  conduct  of  the  carrier's  busi- 
ness.^ ^  The  duty  is  obligatory  upon  the  carrier  to  protect  the 
passenger  from  injury,  and  not  unnecessarily  to  abuse  or  mis- 
treat him;  and  where  the  carrier  seeks  to  justify  an  assault 
by  a  servant  upon  the  passenger,  it  will  be  incumbent  upon 
him  to  show  that  no  more  force  was  used  than  was  necessary 

13.  Railroad  Co.  v.  Jopes,  142  60  Am.  St.  Rep.  166.  But  see, 
U,  S.  18,  12  Sup.  Ct.  R.  109,  35  L.  contra,  Railway  Co.  v.  Motes,  117 
R.  A.  919;   O'Brein  v.  Transit  Co.,  Ga.  923,  43  S.  E.  Rep.  990,  97  Am. 

Mo.  App.  ,  84  S.  W.  Rep.  St.    Rep.    223,    62    L.    R.    A.    507; 

939;     Scott    V.    Railroad    Co.,     53  Railroad   Co.  v.   Hopkins,   108  Ga. 

Hun,  414.  324,  33   S.   E.  Rep.  965. 

14.  Railway  Co.  v.  Mullen,  138  Where  the  passenger  knowingly 
Ala.  614,  35  So.  Rep.  701;  Will-  and  intentionally  violates  a  rule 
iams  i\  Gill,  122  N.  Car.  967,  29  of  the  carrier  in  order  to  be  put 
S.  E.  Rep.  879;  Railroad  Co.  v.  off  the  train  and  thereby  lay  the 
Barger,  80  Md.  23,  30  Atl.  Rep.  ground  for  an  action  for  damages, 
560,  45  Am.  St.  Rep.  319,  26  L.  no  recovery  can  be  had.  St. 
R.  A.  220;  Houston,  etc.  R.  Co.  Louis,  etc.  R'y  Co.  v.  Trimble,  54 
r.  Batchler,  32  Tex.  Civ.  App.  14,  Ark.  354,  15  S.  W.  Rep.  899;  Cin- 
73  S.  W.  Rep.  981;  St.  Louis,  etc.  cinnati,  etc.  R'y  Co.  v.  Cole,  29 
R'y   Co.   V.   Johnson,   29   Tex.   Civ.  Ohio  St.  126. 

App.  184,  68  S.  W.  Rep.  58;  Balti-  15.  Baltimore,  etc.  R.  Co.  t\ 
more,  etc.  R.  Co.  r.  Norris,  17  Barger,  supra:  St.  Louis,  etc.  R. 
Ind.  App.  189,  46  N.  E.  Rep.  554,     Co.  v.  Jones,  Adm'r,  of  Berger,  64 
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under  the  eircumstances.i*^  But,  as  will  be  seen  in  a  later  sec- 
tion/' the  carrier,  in  an  action  against  him  by  the  passenger 
for  an  assault  by  a  servant,  may  offer  proof  of  the  passenger's 
insulting  language  or  violent  conduct,  which  is  claimed  to  have 
provoked  the  assault,  in  mitigation  of  damages. 

18.     Duty  as  to  beginning,  continuing  and  ending  the  trans- 
portation. 

Sec.  1103.  (§  603.)  The  time  at  which  the  carrier  must 
commence  and  complete  the  transportation. — The  passenger's 
ticket  does  not  import  a  contract  that  the  journey  shall  be 
commenced  at  the  particular  hour  at  which,  according  to  the 
usual  course  of  his  business,  the  carrier  has  been  in  the  habit 
of  departing  from  the  place  at  which  the  passage  is  to  begin; 
nor  that  the  carrier  will  transport  him  to  his  destination  within 
the  usual  or  expected  time.  In  the  absence  of  any  express  con- 
tract with  the  carrier  upon  the  subject,  all  that  the  passenger 
can  require  of  him  is  that  due  diligence  shall  be  used,  so  that 
he  shall  not  be  delayed  for  an  unreasonable  time,  and  that 
when  the  journey  has  been  once  commenced  it  shall  be  pros- 
ecuted with  reasonable  speed,  according  to  the  particular  mode 
of  conveyance  in  which  it  is  made.^^ 

Sec.  1104.  (^604.)  Must  use  diligence  to  conform  to  pub- 
lished schedules  and  notices. — The  published  schedules  or  time- 
tables of  the  carrier,  however,  are  representations  to  the  pub- 
lic as  to  the  times  of  departure  and  of  the  periods  within 
which  his  journeys  will  be  performed.  They  are  public  pro- 
Ark.  613,  44  S.  W.  Rep.  809,  39  son  V.  The  Railway,  62  Me.  84; 
L.  R.  A.  784;  Galveston,  etc.  R'y  Dillingham  v.  Anthony,  (Tex.)  11 
Co.  V.  La  Prelle,  27  Tex.  Civ.  App.  S.  W.  Rep.  139;  Peavy  v.  Banking 
496,  65  S.  W.  Rep.  488;  Russell  Co.,  81  Ga.  485,  8  S.  E.  Rep.  70. 
V.  The  Railroad,  42  N.  Y.  Supp.  16.  St.  Louis,  etc.  R.  Co.  v. 
678,   12  App.   Div.    160.  .Tones,    Admr.    of    Berger,    supra; 

But    see    dissenting    opinion    in     Railway    Co.   v.   Mullen,    138   Ala. 
St.    Louis,    etc.    R.    Co.    v.    Jones,     014,  35  So.  Rep.  701. 
Admr.,    of    Berger,    supra,    which         17.  See  post,   §  1434. 
distinguishes    between    civil     and         18.  Wilsey    v.    Railroad    Co.,    83 
criminal   actions,   and   cites   Han-    Ky.   511. 
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fessions,  up  to  which  lie  must  use  diligence  to  act,  and  if  he 
fail  to  perform  his  trips  according  to  them,  he  will  be  liable  to 
the  passenger,  unless  he  shows  that  he  has  made  reasonable 
exertions  to  do  so  and  has  been  prevented  by  accidents  and 
delays  not  attributable  to  his  negligence.^''  In  Heirn  v.  Mc- 
Caughan,2o  it  appeared  that  the  defendant  ran  a  steamer  for 
the  carriage  of  the  mails  and  passengers  between  New  Orleans 
and  Mobile,  landing  at  intermediate  points  on  the  coast  for 
passengers  whenever  he  advertised  to  do  so,  and  that  on  the 
particular  occasion  he  advertised  at  Pascagoula  that  he  would 
land  at  that  place  for  passengers.  Acting  upon  this  notice, 
the  plaintiff's  wife  and  himself  went  during  the  night  to  the 
wharf  to  take  passage  on  defendant's  vessel^  and  remained 
there  in  waiting  for  it  during  the  balance  of  the  night ;  but  the 
boat  did  not  land,  in  consequence  of  which  they  were  not  only 
greatly  disappointed,  but,  owing  to  the  inclemency  of  the 
weather  and  the  exposure,  the  plaintiff's  wife  was  made  sick. 
The  excuse  offered  by  the  defendant  for  not  making  the  land- 
ing according  to  his  published  notice  was  that,  owing  to  the 
loAV  tide  and  stormy  weather,  the  vessel  could  not  have  been 
landed  withoirt  danger,  and  without  causing  a  delay  in  the 
delivery  of  the  mail  at  Mobile.  It  was  held,  however,  that 
while  these  circumstances  gave  rise  to  no  special  contract 
between  the  plaintiff  and  defendant,  they  did  impose  an  obliga- 
tion upon  the  latter,  the  disregard  of  which  was  a  breach  of 
duty,  for  which  he  could  be  sued  in  an  action  in  tort;  and 
that  there  being  evidence  of  a  wilful  and  capricious  failure 

19.  Coleman  v.  Railway  Co.,  138  its    schedule   but   gives   no   notice 

N.  Car.  351,  50  S.  E.  Rep.  690.  of  that  fact  to  its  local  agent  who 

As  to  the  right  of  a  state  rail-  sells    a   ticket    for   a   train   taken 

road     commission     to     compel     a  off,    the    company    will    be    liable 

company  to  have  its  train  arrive  to  the  purchaser  of  the  ticket  if 

at  a  certain  station  on  its  road  at  injured  by  such  failure  to  run  the 

a  given  time  in  order  to  connect  train     in     accordance     with     the 

with  a  train  of  another  company,  printed    schedule    and    the    repre- 

see  North  Carolina  Corp.  Commis-  sentation  of  the  agent.    Van  Camp 

■sion  r.  Railroad   Co.,   137   N.   Car.  v.    Railway    Co.,    137    Mich.    467, 

1,  49  S.  E.  Rep.  191.  100   N.   W.   Rep.   771. 

If  a   railroad   company   changes         20.  32  Miss.   17. 
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to  comply  with  the  notice,  from  which  the  plaintiff  and  his 
wife  were  sufferers,  and  as  no  evidence  whatsoever  was  given 
of  any  effort  by  the  defendant  to  land  his  boat  as  he  had  adver- 
tised, the  case  was  properly  submitted  to  the  jury,  whose  prov- 
ince it  was  to  determine  whether  there  had  been  such  wilful 
neglect  of  duty  as  to  warrant  exemplary  damages. 

Sec.  1105.  (§  605.)  Same  subject. — And  so  where  a  rail- 
road company  delayed  the  departure  of  its  train  for  about  two 
hours  after  its  advertised  time,  for  the  accommodation  of  a 
number  of  its  patrons  who  wished  to  attend  a  performance  at 
the  theater  and  to  be  carried  home  after  it  was  over,  a  ticket- 
holder  who  went  to  its  depot  to  be  carried  at  the  advertised 
time  was  allowed  to  recover  from  the  company  his  expenses 
in  being  carried  to  his  destination  in  a  hired  conveyance,  which 
he  preferred  to  employ  rather  than  submit  to  the  delay.21 

Sec.  1106.  (§606.)  Same  subject. — So,  in  another  case, 
where  the  plaintiff,  having  purchased  a  ticket  for  his  passage 
over  the  road  of  a  railway  company,  and  having  gone  to  its  sta- 
tion to  take  the  train  at  the  time  advertised  in  its  time-table 
for  starting,  found  that,  owing  to  a  change  in  the  schedule  of 
a  connecting  road,  the  train  upon  which  he  expected  to  go  had 
been  discontinued,  of  which  no  public  notice  had  been  given ; 
and  by  reason  of  the  delay  thus  occasioned  he  did  not  reach 
his  destination  in  season  for  his  business,  and  suffered  a  pecu- 
niary loss,  it  was  held  that  he  was  entitled  to  recover.  The 
learned  judges  differed,  however,  upon  the  question  whether 
the  publication  of  the  time-table  amounted  to  a  contract  with 
the  ticket-holder  that  a  train  should  be  in  readiness  to  receive 
and  carry  him  at  the  appointed  time ;  but  they  all  agreed  that 
if  there  was  not  a  contract,  there  was  at  least  a  representation, 
which  having  turned  out  to  be  false,  the  company  was  liable  to 
an  action  as  for  a  deceit.22 

21.  Sears  v.  The  Railroad,  14  Al-  Savannah,   etc.  R.   Co.  v.  Bonaud, 

len,  433.  58  Ga.  180. 

22    Denton    17.    The    Railway,    5  Where    the    carrier's    time-table 

El.    &   Bl.    860.      To    same   effect,  announced     that    every    attention 
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Sec.  1107.  (§  607.)  Same  subject. — But  the  mere  taking  a 
ticket  does  not  of  itself  prove  a  contract  upon  the  part  of  the 
company,  or  impose  upon  it  the  duty  to  have  a  train  ready  to 
start  at  the  time  at  whicli  the  passenger  is  led  to  expect  it;--^ 
and  in  order  to  maintain  an  action  for  its  failure  to  do  so  he 
must  show  the  breach  either  of  an  express  contract  or  of  a 
legal  obligation  created  by  its  published  time-tables  or  no- 
tices j^*  nor  does  the  advertisement  of  schedules  or  time-tables 
impose  upon  the  carrier  an  absolute  and  unconditional  under- 
taking to  carry  the  passenger  as  he  may  be  led  by  them  to  ex- 
pect.25  In  Gordon  v.  The  Railroad,^^  where  the  subject  is 
learnedly  examined,  the  facts  were  that  the  plaintiff  held  a 
ticket  to  be  carried  from  a  way-station  to  the  terminus  of  the 
road;  but  when  the  train  upon  which  he  expected  to  be  car- 
ried reached  the  statioUj  being  so  crowded  with  passengers 
that  there  was  no  room  for  the  plaintiff  (which,  being  an  un- 
expected occurrence,  the  road  had  not  provided  for),  and  being 
besides  upon  an  ascending  grade,  which  would  have  made  it 
extremely  difficult  to  start  it  again,  it  was  not  stopped  for  the 
plaintiff.  He  was  therefore  compelled  to  lie  over,  and  brought 
an  action  against  the  company  for  the  damages  sustained  by 
him  in  consequence  of  the  detention;  but  it  was  held  that  the 

would   be   paid   to   insure   punctu-  permit  fewer  trains  to  be  run  on 

ality,   but  that   the   company    did  Sunday   than    on    a   week   day,   it 

not   undertake   that   trains   would  becomes  more  particularly  the  du- 

start  or  arrive  at  times  stated,  it  ty   of  a  passenger  to   consult  the 

was   held   that   the   company   was  schedules  of  the  company.    Strick- 

liable  for   an  unreasonable   delay,  er  v.  Railroad  Co.,  60  N.  J.   Law 

Le   Blanche  v.  Railway   Co.,    1   C.  230,  37  Atl.  Rep.  776. 

P.   Div.   286.  24.  Hurst  v.  The  Railway,  19  C. 

Though  the  train  is  behind  time,  B.   (N.  S.)   310. 

the  company  is   not  liable   where  25.  The  carrier  is  not  liable  for 

the  train  is  blown  from  the  track  mere   failure   to   transport  within 

by  a  sudden  gust  of  wind  which  the  time  advertised  on  account  of 

it  would  have  escaped  had  it  been  a   washout    on    the    road    not   the 

on  time.     This  is  not  the  natural  result  of  the  carrier's  fault.    Rail- 

and    direct    result    of    the    delay,  way   Co.    v.   Rogers,    16   Tex.   Civ. 

McClary   v.  Railroad    Co.,    3    Neb.  App.   19,  40   S.  W.  Rep.  201. 

44.  26.  52  N.  H.  596. 

23.  When   the   laws   of   a   state 
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published  time-tables  of  the  company  imposed  upon  it  no  fur- 
ther obligation  than  to  use  due  care  and  diligence  to  be  punc- 
tual in  its  departures  and  arrivals,  and  in  the  carrying  of  its 
passengers  according  to  such  tables,  and  that  the  failure  in  this 
instance  to  carry  the  plaintiff  as  he  had  been  led  by  them  to 
expect,  not  being  attributable  to  the  negligence  of  the  com- 
pany, he  could  not  recover.  "In  this  country,"  it  was  said, 
"nearly  all  railroads  publish  time-tables,  and  delays  not  at- 
tributable to  negligence  are  not  uncommon;  yet  suits  to  re- 
cover damages  for  detention  in  such  cases  are  almost,  if  not 
quite,  unknown.  That  such  actions  are  almost  unprecedented 
shows  very  strongly  what  has  been  understood  to  be  the  law 
upon  the  subject.  "^7 

Sec.  1108.  How  when  a  train  is  late — Statements  of  agent 
as  to  when  it  will  arrive  or  depart. — When  a  train  is  late,  an 
intending  passenger  has  no  right  to  rely  upon  the  statement 
of  the  station  agent  as  to  the  exact  time  that  it  is  late  and 
infer  from  such  statement  that  the  train  will  pass  his  station 
just  that  much  later.  Thus  if  he  is  told  by  the  agent  that  his 
train  is  an  hour  late  when  it  arrives  but  forty-five  minutes  late, 
and  he  goes  away  to  get  his  dinner  and  is  left,  the  carrier  is 
not  liable  in  damages  to  him.-^ 

Sec.  1109.    (§  608.)    Liability  for  detention  of  the  passeng-er. 

— The  liability  of  the  carrier,  however,  for  the  detention  of  the 
passenger  upon  the  passage  after  it  has  been  commenced  has 
been  held  to  exist  in  a  number  of  instances ;  and  whether  this 
detention  has  been  occasioned  by  the  negligence  of  the  carrier 
himself  or  of  his  servants,  or  from  the  wilful  misconduct  of  an 
employe  whose  duty  it  is  to  superintend  and  direct  the  for- 
warding of  the  conveyances  upon  which  the  passenger  is  to  be 
» 

27.  And  see  this  case  for  a  crit-  lished  times  for  the  departures  of 

icism  upon   the  case  of  Hawcroft  trains  amount  to  an  uncondition- 

V.  The  Railway,  8  Eng.  L.   &   Eq.  al    contract    between    the    carrier 

362,  which  it  is  said  is  the  only  and    the   passenger, 

case   which   can   be   cited   to   sus-  28.  Railway  Co.  v.  Allender,  59 

tain    the    position    that    the    pub-  III.  App.  620. 
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carried,  can  make  no  difference. ^^  In  Weed  v.  The  Panama 
Railroad^*^  the  plaintiff  and  his  wife  were  passengers  on  a 
train  which  was  wilfully  and  unnecessarily  stopped  on  its  route 
by  the  conductor  during  a  stormy  night,  and  they,  with  a  great 
number  of  other  passengers,  were  obliged  to  remain  upon  it 
until  the  next  day  from  inability  to  procure  other  accommoda- 
tions. The  plaintiff's  wife  was  taken  sick  from  the  effects  of 
the  exposure  and  experienced  great  suffering.    The  only  ques- 


29.  Quimby  v.  Vanderbilt,  17  N. 
Y.  30G;  Williams  v.  Vanderbilt, 
28  id.  217;  Van  Buskirk  v.  Rob- 
erts, 31  id.  661;  Cobb  v.  Howard, 
3  Blatch.  524;  Hamlin  v.  The 
Railway,  1  H.  &  N.  408;  Hobbs' 
V.  Railway  Co.,  L.  R.  10  Q.  B. 
111. 

In  Eddy  v.  Harris,  78  Tex.  661, 
15  S.  W.  Rep.  107,  one  Sparks  had 
arranged  for  an  excursion  train 
on  a  given  day  over  a  road  of 
which  Eddy  and  others  were  re- 
ceivers. Sparks  had  tickets 
printed  stating  that  they  were 
good  on  the  train,  and  signed  by 
him  as  manager.  These  tickets 
were  placed  on  sale  at  the  regu- 
lar ticket  office.  Harris,  desiring 
to  go  on  the  excursion  train, 
bought  one  of  these  tickets  of 
the  ticket  agent,  not  knowing  that 
Sparks  had  anything  to  do  with 
the  train.  After  going  part  way, 
the  road  officials  refused  to  send 
the  train  further  because  Sparks 
failed  to  make  certain  payments 
he  had  agreed  to  make  before  the 
train  should  start.  Harris  was 
delayed,  had  to  pay  extra  fare  and 
to  come  home  on  a  train  earlier 
than  the  excursion  train  would 
have  run,  and  thereby  lost  some 
of  the  pleasure  of  the  occasion. 
The  court  held  that  the  receivers 
were   liable,   as  by   accepting   her 


money  a  contract  to  carry  on  that 
train  was  created;  that  it  was 
doubtful  if  Sparks'  contract  af- 
fected the  question,  and  that  if  it 
did,  the  act  of  the  agent  in  sell- 
ing the  ticket  must  be  taken  as  an 
aflBrmation  on  the  part  of  the  road 
that  he  had  complied  with  his 
contract  and  that  the  train  would 
run. 

In  England,  a  condition  incor- 
porated in  a  ticket  issued  by  a 
railway  company  to  a  passenger 
that  the  railway  company  will 
not  "under  any  circumstances  be 
held  reponsible  for  delay  or  de- 
tention, however  occasioned,  or 
any  consequences  arising  there- 
from," protects  the  company  from 
liability  for  delay  or  detention  of 
the  passenger,  even  when  caused 
by  the  admitted  negligence  of  the 
company.  Consequently,  where  a 
workman  takes  a  ticket  issued 
subject  to  the  above  condition, 
and  in  consequence  of  the  neg- 
ligence of  the  company  he  is  late 
in  arriving  at  his  destination,  and 
so  loses  his  day's  work  and  his 
day's  wages,  he  cannot  recover 
the  amount  of  his  loss  from  the 
company.  Duckworth  v.  Railway 
Co.,  84  Law  T.  774,  49  Wkly.  Rep. 
541. 

30.  17  N.  Y.  362. 
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tion  was  said  to  be  whether  the  company  could  defend  itself 
by  showing  that  the  delay  on  the  route  was  the  wilful  wrong 
of  one  of  its  servants.  ''Viewing  the  general  question,"  said 
the  court,  "as  it  appears  to  be  clear  we  must,  as  being  whether 
the  defendants  have  disregarded  their  duty  as  carriers,  and 
the  particular  point  of  inquiry,  whether  the  circumstance  that 
the  detention  was  a  wilful  act  of  their  servant  will  excuse 
what  would  otherwise  be  a  want  of  proper  diligence,  this  part 
of  the  case  is  relieved  from  difficulty.  If  the  detention  had 
resulted  from  negligence  of  the  conductor,  the  liability  of  the 
defendants  would  be  unquestionable.  ...  No  reasons  exist 
for  holding  a  master  liable  for  injuries  from  the  negligence  of 
his  servants  in  his  employment  which  do  not  equally  and  with 
like  force  preclude  him  from  alleging  an  intentional  default 
of  a  servant  as  an  excuse  for  delay  in  the  performance  of  a 
duty  the  master  has  undertaken;"  and  the  conclusion  was 
that  it  was  immaterial  whether  the  act  was  wilful  or  negligent, 
and  that  in  either  aspect  of  the  case  the  company  was  liable. 

If,  therefore,  there  has  been  any  delay  in  transporting  the 
passenger,  the  burden  of  proof  is  upon  the  carrier  to  show  that 
the  cause  of  delay  did  not  arise  from  his  negligence.^i  And, 
even  though  the  delay  be  unavoidable,  that  high  degree  of  care 
imposed  upon  a  carrier  of  passengers  by  law  would  require 
him  to  adopt  all  reasonable  means  for  the  comfort  and  safety 
of  his  passengers,  and  to  extricate  them  from  any  dangerous 
situations  in  which  they  have  been  placed.^- 

Sec.  1110.  (§  608a.)  Duty  to  stop  trains  for  passengers  at 
regular  or  flag  stations  and  at  passenger  platforms. — As  has 

been  seen,  the  carrier  by  railroad  is  not  obliged,  except  by 
statute,  to  stop  all  of  its  passenger  trains  at  every  station.^^ 

31.  This    has    been    held    where  32.  Railway    Ck).    r.    Rogers,    16 

the  train  was  delayed  by  a  wreck,  Tex.  Civ.  App.   19,  40  S.  W.  Rep. 

and  the  burden  of  proof  was  held  201. 

to  be  on  the  carrier  to  show  that  33.  Ante    §  1060. 

such   wreck   was   not   due    to   his  A   state   statute   requiring   each 

own  negligence.     Railroad   Co,   v.  railroad  to  cause  three,  each  way. 

Harder,     (Tex.    Civ.    App.)    81    S.  of  its  regular  trains  carrying  pas- 

W.  Rep.  356.  sengers,  if  so  many  are  run  daily. 
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But  it  is  bound,  both  by  common  law  and  usually  by  statute, 
after  providing  reasonable  facilities  for  the  transportation  of 
passengers  and  arranging  its  schedules  for  the  running  of  its 
trains,  to  stop  at  its  regular  stations  to  receive  passengers 
upon  such  of  its  passenger  trains  as  by  its  schedules  are  adver- 
tised to  stop  at  such  stations.^^  So  where  passenger  trains  are 
in  the  habit  of  stopping  at  a  flag  station  whenever  proper  sig- 
nals are  given,  a  railroad  company  is  bound  to  stop  a  passen- 
ger train  on  a  proper  signal.^^ 

And,  in  the  absence  of  unusual  circumstances,  it  is  bound  to 
stop  its  trains  at  the  platform  prepared  for  the  use  of  passen- 
gers.^*^  In  the  case  of  freight  trains,  however,  a  different  rule 
is  permissible,  and  it  is  held  not  to  be  an  unreasonable  regula- 
tion that  passengers  wishing  to  ride  upon  freight  trains  shall 
be  received  at  some  other  place  than  the  regular  platform  used 
for  passenger  trains,  but  that  where  this  is  the  rule,  the  way 
from  the  station  where  tickets  are  procured  to  the  place 
where  the  passenger  is  to  be  admitted  to  the  train  must  be  in 
a  safe  condition  for  transit,  and  passengers  may  rely  upon  the 
presumption  that  it  is  so.^^ 

Sundays  excepted,  to  stop  at  a  travel  seven  miles,  which  form  no 
station,  city  or  village  containing  part  of  its  course,  before  proceed- 
over  three  thousand  inhabitants,  ing  on  its  way,  cannot  be  consid- 
for  a  time  sufficient  to  receive  and  ered  as  a  reasonable  police  regula- 
let  off  passengers,  is  valid,  in  the  tion.  Railroad  Co.  v.  Illinois,  163 
absence   of    Congressional    legisla-  U.   S.   142. 

tion    on   that   subject    and    is   not  34.  Purcell  v.  Railroad  Co.,  108 

repugnant    to    the    constitQtion    of  N.    Car.    414,    12    S.    E.    Rep.    954, 

the    United    States    when    applied  956;  Heirn  v.  McCaughan,  32  Miss, 

to    interstate    trains    carrying   in-  17;    Indianapolis,    etc.    R'y   Co.   v. 

terstate   commerce.      Railway    Co.  Birney,    71    111.    391;     Ballard    v. 

V.  Ohio,  173  U.  S.  285.  Railroad  Co.,  15  Ky.  L.  R.  703. 

But  a   state   statute,   which  un-  35.  Railroad   Co.   v.   Siddons,  53 

necessarily     interferes     with     the  111.  App.  607;    Thomas  v.  Railway 

speedy  and  uninterrupted  carriage  Co.,    122    N.    Car.    1005,    30    S.    E. 

of  the  mails  of  the  United  States  Rep.  343;   Railway  Co.  v.  SafEord, 

by   compelling   a    fast   mail   train  (Tex.   Civ.    App.)    48    S.   W.   Rep. 

to  turn  aside  from  the  direct  in-  1105;  Freeman  v.  Railroad  Co.,  65 

terstate  route,  and  run  to  a  station  Mich.    577. 

three  miles  and  a  half  away  from  36.  Post,  §    1117  and  notes, 

a    point  on    that    route    and    back  37.  Browne  i\  Railroad  Co..  108 

again  to  the  same  point,  and  thus  N.    Car.    34,    13   S.   E.   Rep.   958; 
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Unusual  circumstances,  such  as  accident  or  unexpected  stress 
of  business,  may  justify  the  carrier  in  requiring  passengers  to 
enter  passenger  trains  at  some  point  away  from  the  regular 
station  or  platform ;  but  where  this  is  the  case  the  carrier  must 
see  to  it  that  the  place  selected  is  not  an  unsafe  one,'*'^  and, 
where  assistance  is  necessary,  that  the  passenger  has  such  as- 
sistance as  is  reasonably  necessary  to  enable  him  to  get  on 
the  car  in  safety.^'-* 

Sec.  1111.  (§608b.)  Passeng-er  must  be  allowed  reasonable 
opportunity  to  enter  vehicle  in  safety. — It  is  the  duty  of  the 
carrier  to  furnish  to  passengers  a  reasonable  opportunity  to 
enter  its  vehicles  in  safety.  The  duty  of  furnishing  safe  ve- 
hicles and  proper  platforms  and  other  stational  facilities  has 
already  been  considered.  But  having  furnished  these,  it  has 
not  performed  its  full  duty  unless  a  reasonable  opportunity  be 
given  to  those  who  wish  to  become  passengers,  to  leave  the 
stations,  waiting-rooms  or  platforms  as  provided  and  to  get  in 
safety  upon  the  vehicle  furnished  for  their  transportation.  The 
extent  of  this  duty  must  depend  largely  upon  the  circum- 
stances of  the  case,  differing  greatly  when  but  one  train  of 
cars,  for  example,  is  about  to  leave  a  small  station  at  which 
there  is  but  a  single  track,  and  when  a  train  is  about  to  leave 
the  union  depot  in  a  great  city  where  many  trains  are  con- 
stantly coming  in  and  going  out  in  various  directions,  some 
local  and  some  limited,  where  there  are  many  tracks  and  great 
bustle  and  confusion,  and  where  everything  tends  to  confuse 
and  bewilder  those  not  accustomed  to  much  traveling.    Under 

Railway  Co.  v.  Neal,  66  Ark.  543,  traveling  with   their   stock.    Rail- 

51   S.  W.   Rep.    1060;    Simmons   v.  way    Co.    v.    Lagerkraus,    65    Neb. 

Railway  Co.,  41  Ore.  151,  69  Pac.  566,  91  N.  W.  Rep.  358,  95  N.  W, 

Rep.    440,    1022;    Railroad    Co.    v.  Rep.   2;    Railway   Co.    v.   Hudman, 

Maxwell,    59    111.   App.    G73;     Rail-  8    Tex.    Civ.    App.    309,    28    S.    W. 

road    Co.    v.    Stonecipher,    90    Til.  Rep.   388. 

App.   511;    Railway  Co.   v.   Brown,  38    Baltimore,     etc.     R.     Co.     v. 

46  111.  App.  137;  s.  c.  49  111.  App.  Kane,    69    Md.    11;    Missouri   Pac. 

40;    Hays  v.  Railway  Co.,   51   Mo.  R'y  Co.  v.  Watson,  72  Tex.  631. 

App.   438.  39.  Post,    §  1112,    1127. 
This   rule   applies   to   stockmen 
82 
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the  latter  circumstances  the  duty  of  the  carrier  may  reasonably 
include  the  due  and  timely  announcement  of  particular  trains, 
the  furnishing  of  proper  directions  by  which  to  reach  them, 
and  the  taking  of  suitable  precautions  to  prevent  passengers 
from  entering  the  wrong  train  or  car.^^ 

In  any  event,  however,  the  duty  of  the  carrier  will  require 
the  stopping  of  the  train  for  such  a  reasonable  time  as  will  per- 
mit prior  passengers  to  alight  in  safety,  and  those  wishing  to 
enter,  and  who  present  themselves  at  the  proper  time  and  place 
for  that  purpose,  to  do  so  with  equal  safety.  The  carrier  will 
not  be  required  to  delay  an  unreasonable  time,^^  or  to  wait  for 
passengers  who  have  not  arrived  at  the  time  fixed  for  depar- 


40.  See  Allender  v.  Railroad  Co., 
43  Iowa,  276;  McKimble  v.  Rail- 
road Co.,  139  Mass.  542;  Marshall 
V.  Railway  Co.,  78  Mo.  610,  616. 
As  to  duty  to  give  directions,  see 
also,   post,   §  1129. 

It  is  the  duty  of  those  in  charge 
of  the  train  to  see  that  all  pas- 
sengers or  those  manifestly  in- 
tending to  board  the  train  are 
safely  upon  it  before  giving  the 
signal  to  start.  Hatch  v.  Rail- 
way Co.,  212  Penn.  St.  29,  61  Atl. 
Rep.  480. 

41.  Railway  trains  should  stand 
at  the  station  at  which  they 
axe  made  up  a  reasonable  time 
before  their  departure,  to  permit 
passengers  to  enter  them;  usually 
twenty  or  thirty  minut^es  is  more 
than  can  reasonably  be  demanded; 
and  until  it  becomes  necessary  to 
put  them  in  position  to  await  pas- 
sengers, there  is  no  negligence  in 
moving  them  back  and  forth  as 
the  convenience  of  the  company 
in  making  up  and  stationing  other 
trains  may  require.  Flint,  etc. 
R'y  Co.  r.  Stark,  38  Mich.  714. 

The  purchase  of  a  general  ticket 
does   not   give    the    passenger   an 


absolute  right  to  take  any  par- 
ticular train.  He  must  be  on  hand 
ready  to  take  the  train  when  the 
hour  of  departure  arrives,  and  if 
not  there,  he  has  no  right  to  have 
the  train  delayed  till  he  can  reach 
it.  Paulitsch  v.  Railroad  Co.,  102 
N.   Y.   280. 

Notwithstanding  the  fact  that 
a  passenger  train  may  have 
stopped  a  length  of  time  sufficient 
for  passengers  to  board  same,  if 
a  passenger  be  induced  by  one  in 
charge  or  authority  to  board  the 
train,  the  carrier  is  bound  to  hold 
the  train  a  time  sufficient  to  en- 
able such  person  to  get  safely 
upon  it.  Railway  Co.  v.  Horn,  132 
Ala.   407,  31  So.  Rep.  481. 

If  a  passenger  gets  on  a  train 
after  the  signal  is  given  for  start- 
ing it,  but  before  the  train  has 
started,  and  is  injured  in  so  do- 
ing, evidence  that  the  car  doors 
were  locked  until  just  before 
starting  is  admissible  as  bearing 
on  the  question  of  due  care  on 
the  part  of  the  passenger  in  not 
attempting  to  enter  the  train 
sooner,  and  also  on  defendant's 
negligence  in  not  having  the  doors 
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ture;"*-  but  if  it  does  not  furnish  reasonably  safe  means  of  en- 
tering the  carj^-^  or  if,  while  the  passenger  is  in  the  act  of  get- 
ting on,  the  train  is  negligently  started  and  the  passenger  is 
injured,  the  carrier  will  be  liable. ^^ 

But  the  carrier  is  under  no  duty,  after  the  passenger  has 
fairly  entered  the  vehicle,  to  hold  the  train  until  the  passen- 
ger has  liad  time  to  reach  a  seat,  unless  there  be  some  special 
reason  for  so  doing,  as  where  the  passenger  is  weak  or  other- 
wise infirm  of  which  fact  the  carrier  must  have  notice.^^  But 
all  passengers,  strong  or  weak,  have  a  right  to  assume  that 
other  cars  will  not  be  backed  against  those  which  they  are  upon 
in  such  a  manner  as  to  endanger  their  safety  while  proceeding 
to  their  seats, ■*'^  or  that  the  train  or  car  will  not  be  given  an 


opened  sooner.  Dawson  v.  Rail- 
road Co.,  156  Mass.  127,  30  N,  E. 
Rep.    466. 

42.  See  Swan  v.  Railroad  Co., 
J32  Mass.  116;  St.  Louis,  etc.  R. 
Co.  V.  South,  43  111.  176. 

43  Missouri  Pac.  R'y  Co.  v. 
Watson,   72  Tex.   631. 

44.  McQuade  v.  Railway  Co.,  53 
N.  Y.  Super.  91;  Lee  r.  Railway 
Co.,  id  260;  Gilbert  v.  Railway 
Co.,  54  N.  Y.  Super.  270;  Gan- 
lard  V.  Railroad  Co.,  50  Hun,  22; 
Morison  r.  Railroad  Co.,  8  N.  Y. 
Suppl.  436;  Baltimore,  etc.  R.  Co. 
r.  Kane,  69  Md.  11,  17  Atl.  Rep. 
1032;  Central  R'y  Co.  i:  Smith,  74 
Md.  212,  21  Atl.  Rep.  706;  Rail- 
way Co.  V.  Gardner,  114  Fed.  186, 
52  C.  C.  A.  142;  Railroad  Co.  v. 
Siniard,  123  Ala.  557,  26  So.  Rep. 
689;  Poole  V.  Railroad  &  B.  Co., 
89  Ga.  320,  15  S.  E.  Rep.  321; 
Railroad  Co.  r.  Drake,  33  111.  App. 
114;  Railroad  Co.  v.  Reeves,  25 
Ky.  L.  R.  2236,  80  S.  W.  Rep.  471; 
Cook  V.  Railroad  Co.,  65  Hun, 
619,  19  N.  Y.  Supp.  649;  Daley  v. 
Railroad  Co.,  80  Hun.  174,  29  N. 
Y.  Supp.   1011;   Hatch  v.  Railway 


Co.,  212  Pa.  29,  61  Atl.  Rep.  480; 
Railroad  Co.  v.  Anchonda,  5  Tex. 
Ct.  R.  289,  08  S.  W.  Rep.  743; 
Railway  Co.  i:  Cannon,  (Tex.  Civ. 
App.)  81  S.  W.  Rep.  778;  Railway 
Co.  V.  Gray,  6  Tex.  Ct.  R.  332,  71 
S.  W.  Rep.  316;  Railway  Co.  v. 
Mayfield,  23  Tex.  Civ.  App.  417, 
56  S.  W.  Rep.  942;  St.  John  v. 
Railway  Co.,  (Tex.  Civ.  App.)  80 
S.  W.  Rep.  235;  Railroad  Co.  v. 
Groseclose's  Adm'r,  88  Va.,  267, 
13  S.  E.  Rep.  454,  29  Am.  St.  Rep. 
718. 

45.  Railway  Co.  v.  Webster,  21 
Ky.  L.  R.  3,  50  S.  W.  Rep.  843; 
Railroad  Co.  v.  Hale,  102  Ky.  600, 
44  S.  W.  Rep.  213;  Yarnell  v. 
Railroad  Co.,  113  Mo.  570,  21  S. 
W.  Rep.  1,  18  L.  R.  A.  599. 

In  Railway  Co.  v.  Holloway, 
(Tex.  Civ.  App.)  54  S.  W.  Rep. 
419,  where  the  passenger  was  a 
cripple  on  crutches,  which  fact 
the  carrier's  servants  knew,  the 
carrier  was  held  liable  when  suf- 
ficient time  was  not  allowed  for 
him  to  safely  enter  the  car  and 
take  his   seat. 

46.  Moore    v.   Railroad    Co.,    119 


1300 


THE  LAW  OF   CARRIERS. 


[§  nil. 


extraordinary  jerk  or  jar  whereby  they  are  thrown  down  and 
injured.^" 

Owing  to  the  greater  danger  to  passengers  while  traveling 
on  freight  trains,  a  railroad  company  carrying  passengers  on 
its  freight  trains  must  afford  sufficient  time  for  the  passenger, 
in  the  6xercise  of  due  diligence,  to  get  upon  the  vehicle  and 
to  reach  a  jolace  of  safety  inside  the  caboose  ;^^  but  if  such 
time  has  elapsed,  and  the  passenger  has  delayed  in  obtaining  a 
seat  and  is  injured  by  a  jolt,  the  jolt  not  being  unusual  to 
such  trains,  his  injury  will  be  attributable  to  his  own  fault.^^ 

Where  a  passenger  leaves  the  train  temporarily  for  some  pur- 
pose, such  as  to  procure  a  ticket,  under  the  direction  of  or  with 
the  acquiescence  of  the  conductor,  it  is  the  conductor's  duty 
to  allow  him  a  reasonable  time  in  wdiich  to  affect  his  purpose 
and  return  to  the  train  before  starting.'^'^  The  same  rule  holds 
true  as  to  a  through  passenger  who  leaves  the  train  temporarily 
at  an  intermediate  station,^^  or  as  to  a  stockman  who  is  re- 
quired by  the  rules  of  the  carrier  to  sign  a  written  contract 
after  loading  his  stock.'^^ 


Mich.  613,  78  N.  W.  Rep.  666.  In 
this  case  it  is  said  that  the  pas- 
senger is  not  chargeable  with  neg- 
ligence per  se  in  failing  to  see 
whether  other  cars  are  backing  on 
the  same  track  or  in  failing  to 
take  the  first  seat  he  comes  to. 

47.  Sheffer  t:  Railway  Co.,  22 
Ky.  L.  Rep.  1305,  60  S.  W.  Rep. 
403. 

48.  Kelly  v.  Railway  Co.,  108 
La.  423,  32  So.  Rep.  388. 

For  the  rule  in  reference  to 
stage  coaches,  see,  Haile  i'.  Clay- 
ton &  HofE  Co.,  61  N.  J.  L.  197, 
38    Atl.   Rep.    805. 

49.  Railway  Co.  v.  Moore,  108 
Ga.  84,  33  S.  E.  Rep.  889. 

50  Railway  Co.  v.  Gist,  31  Tex. 
Civ.  App.  662,  73  S.  W.  Rep.  857; 
Foreman  t\  Railway  Co.,  4  Tex. 
Civ.  App.   54,   23   S.  W.  Rep.   422; 


Railway    Co.    v.    Germany,     (Tex. 
Civ.    App.)     56    S.    W.    Rep.    586; 

Johnson     v.     Railroad     Co.,  

Tex.  Civ.  App.  ,  93  S.  W.  Rep. 

434. 

This  rule  has  been  applied 
where  there  was  a  wreck  on  the 
road  and  the  passenger  left  the 
train  with  the  acquiescence  of  the 
conductor.  Railway  Co.  v.  Round- 
tree,  (Tex.  Civ.  App.)  25  S.  W. 
Rep.  989. 

51.  Railway  Co.  v.  Humphreys, 
25  Tex.  Civ.  App.  401,  62  S.  W. 
Rep.   791. 

52.  Railway  Co.  v.  Brown,  49  111. 
App.  40,  46  111.  App.  137;  Rail- 
road Co.  V.  Beebe,  174  111.  13,  50 
N.  E.  Rep.  1019,  43  L.  R.  A.  210, 
66  Am.  St.  Rep.  253,  affirming  69 
111.  App.  363. 
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The  questions  concerning  the  particular  circumstances  of 
each  case  are  usually  questions  that  should  be  submitted  to  the 
jury  under  proper  instructions  from  the  court.^^ 

Sec.  1112.  Helping  passengers  to  enter  train. — While  ordi- 
narily, where  access  to  the  train  is  not  difficult,  there  may  be 
no  duty  resting  on  the  carrier  to  afford  assistance  to  passen- 
gers in  boarding  a  train,^^  still  there  may  be  circumstances  such 
as  to  make  it  incumbent  on  the  carrier's  servants  to  render 
such  assistance.  Thus  where  the  train  had  stopped  an  insuffi- 
cient time  at  the  platform  provided  for  passengers  to  board 
the  train,  and  the  train  had  moved  to  a  place  where  it 
could  be  boarded  only  with  considerable  difficulty  owing  to 
the  height  of  the  car  steps  from  the  ground,  and  a  female  pas- 
senger was  invited  by  the  carrier's  servants  to  board  the  train 
at  such  point,  it  Avas  held  to  be  the  carrier's  duty  to  render 
her  such  assistance  as  was  necessary  to  enable  her  to  board  the 
train.°^ 

Sec.  1113.  (§  609.)  Carrier  must  furnish  suflEicient  room  and 
reasonable  accommodations — Right  of  passenger  to  a  seat  be- 
fore surrendering  ticket. — The  carrier  is  bound  to  furnish  his 
passengers  with  sufficient  room,  and  with  all  the  usual  and 
reasonable  accommodations  for  their  comfort,  Avhich  they  have 
the  right  to  expect  from  the  ordinary  usages  upon  conveyances 
of  the  kind  employed  by  him,  and  to  which  such  conveyances 
are  adapted.  Failing  to  do  so,  he  is  liable  for  a  breach  of  his 
contract,  and  for  such  damages  as  the  passenger  has  thereby 
sustained.^^ 

A  carrier,  therefore,  by  the  customary  conveyances  em- 
ployed in  land  travel,  is  usually  bound  to  furnish  the  passen- 

53.  Doyle    v.    Railroad    Co.,    82  55.  Railroad  Co.  r.  Voils,  98  Ga. 
Fed.  869,  27  C.  C.  A.   264,  50  U.  S.  446,  26  S.  E.  Rep.  483,  35  L.  R.  A. 
App.  249;  Kulman  r.  Railroad  Co.,  655;    Railroad    Co.    v.    Cheek,    152 
65    N.    J.    Law,    241,    47    Atl.    Rep.  Ind.    663,    53    N.    E.    Rep.    641. 
497.  56.  "As  a  general   rule  and   un- 

54.  Yarnell  r.  Railroad  Co.,  113  der  ordinary  circumstances,"  says 
Mo.  570,  21  S.  W.  1,  18  L.  R.  A.  the  court  in  Pennsylvania,  "it  is 
599.  the   duty    of   the   carrier   to   pro- 
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ger  with  a  seat,  on  the  latter 's  request,  if  it  is  within  his 
power  to  do  so.^^  But  it  is  not  negligence  per  se  for  a  carrier 
to  fail  to  furnish  a  passenger  with  a  seat.  Such  a  failure  is 
only  evidence  of  negligence  to  be  weighed  by  the  jury.  There 
are  circumstances  under  which  a  passenger  might  prefer  to 
enter  a  car  and  stand  up,  rather  than  not  make  the  journey. 
In  such  case  it  cannot  be  said  as  a  matter  of  law  that  the  car- 
rier is  negligent  in  permitting  him  to  exercise  such  privilege. ^^ 
If  the  carrier  has  advertised  excursions,  and,  in  the  nature 
of  things,  should  expect  a  large  crowd,  it  is  his  duty  to  exer- 
cise a  high  degree  of  care  to  furnish  a  sufficient  number  of 
cars  with  a  view  to  the  comfort  and  safety  of  the  passengers. 
If  the  carrier  has  not  room  for  the  passenger,  he  should  not 
contract  to  carry  him;  and  if  it  be  uncertain  whether  he  will 


vide  suitable  car  accommodations 
and .  seats  for  those  whom  it  un- 
dertakes to  carry;  and  if  a  pas- 
senger, exercising  reasonable  care 
and  prudence,  is  injured  in  con- 
sequence of  the  carrier's  neglect 
of  duty  in  that  regard,  the  latter 
is  liable  for  the  injury  occasioned 
solely  by  its  own  negligence." 
Camden,  etc.  R.  Co.  v.  Hoosey,  99 
Penn.    St.    492. 

See  also.  Railway  Co.  v.  Rea, 
7  Tex.  Ct.  R.  888,  74  S.  W.  Rep. 
939;  s.  c.  27  Tex.  Civ.  App.  549, 
65  S.  W.  Rep.  1115;  Graham  v. 
McNeill,  20  Wash.  466,  55  Pac. 
Rep.  631,  43  L.  R.  A.  300,  72  Am. 
St.  Rep.  121. 

57.  In  Railway  Co.  v.  Patterson, 
69  Miss.  421,  13  So.  Rep.  697,  22 
L.  R.  A.  259,  the  plaintiff  boarded 
a  car  in  which  there  was  no  seat 
vacant,  some  sleeping  passengers, 
however,  occupying  two  seats  and 
other  passengers  having  filled 
available  seats  with  their  baggage. 
The  plaintiff  requested  the  con- 
ductor to  provide  him  with  a  seat 
but    that    oflBcial    refused.     Plain- 


tiff thereupon  left  the  train.  The 
court  held  that  since  the  plaintiff 
had  paid  for  a  seat,  he  was  en- 
titled as  a  matter  of  right  to  have 
the  servants  of  the  railway  com- 
pany provide  him  with  one  un- 
less a  sudden  and  unusual  influx 
of  passengers  rendered  that  im- 
practicable, and  under  the  cir- 
cumstances shown,  the  conductor 
could  and  should  have  made  pro- 
vision for  seating  plaintiff.  The 
company  was  held  liable  in  dam- 
ages. 

58.  Railroad  Co.  r.  Bryant,  (Tex. 
Civ.  App.)  72  S.  W.  Rep.  885; 
Olivier  v.  Railroad  Co.,  43  La. 
Ann.  804,  9   So.  Rep.  431. 

The  mere  failure  to  provide  a 
seat  is  not  sufl5cient  to  charge  a 
carrier  with  liability  for  an  in- 
jury to  a  passenger  who  is  thrown 
down  by  a  sudden  shock  to  the 
vehicle.  It  must  further  appear 
that  there  was  not  sufficient  pro- 
visions for  as  many  passengers 
as  customarily  and  ordinarily,  re- 
quired them.  Burton  v.  Ferry  Co., 
114  U.   S.   474. 
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have  the  necessary  room,  he  should  make  his  contract  condi- 
tional with  reference  to  the  uncertainty.  Otherwise  he  will  be 
liable  to  damages  for  the  failure  to  carry,  although  it  may  be 
impossible  for  him  to  do  so  for  the  want  of  room.^^ 

The  passenger  upon  a  railroad  car,  of  course,  is  not  bound 
to  surrender  his  ticket  to  the  conductor,  in  obedience  to  a  regu- 
lation of  the  company,  until  he  has  been  furnished  with  a 
seaf  ^  But  while  the  passenger  may  refuse  to  surrender  his 
ticket  until  furnished  with  a  seat,  he  cannot  insist  on  riding 
without  a  seat  and  without  giving  up  his  ticket.  He  must 
either  leave  the  train  and  keep  his  ticket,  or  surrender  his 
ticket  and  accept  such  accommodations  as  the  carrier  can  fur- 
nish. In  other  words,  he  cannot  insist  on  riding  free  while 
standing.^i 

Sec.  1114.  (§  610.)  Same  subject — Extraordinary  and  un- 
expected demand  will  excuse. — It  has  been  held,  however,  that 
railroad  companies  cannot  refuse  to  carry  those  who  apply  to 
be  carried,  or  those  who  have  become  entitled  to  be  carried 
by  becoming  the  holders  of  their  tickets,  for  the  want  of  room, 
because  their  trains  are  capable  of  extension  by  the  addition 
of  sufficient  coaches  for  the  accommodation  and  carriage  of  as 
many  as  may  apply  to  be  carried.*^^  j^^d  such  a  rule  could 
certainly  have  no  application  when  the  refusal  was  bona  fide 
for  the  want  of  room  at  a  way-station  at  which  such  additional 
coaches  were  not  provided,  if  the  company  had  made  arrange- 
ments at  starting  to  accommodate  as  many  travelers  as  might 
be  reasonably  expected  to  apply.  And  any  unexpected  or  ex- 
traordinary circumstance  occasioning  the  necessity  for  taking 
on  an  unusual  number  of  passengers,  by  which  its  vehicles 

59.  Williams  r.  Railroad  Co.,  28  61.  St.  Louis,  etc.  R.  Co.  v. 
Tex.  Civ.  App.  503,  67  S.  W.  Rep.  Leigh,  45  Ark.  368;  Hardenbergh 
10S5.  r.  Railway  Co.,  30  Minn.  3;   Mem- 

60.  Davis  r.  Railroad  Co.,  53  phis,  etc.  R.  Co.  v.  Benson,  85 
Mo.  317;    St.  Louis,  etc.  R.  Co.  v.  Tenn.,  630. 

Leigh,  45   Ark.  368;    Hardenbergh         62.  The  Great  Northern  R'y  Co. 

r.  Railway  Co.,  39  Minn.  3;   Mem-  ads.    Hawcroft,    8    Eng.    L.    &    E. 

phis,    etc.    R.    Co.    v.    Benson,    85  362;   Lafayette,  etc.  R.  R.  v.  Sims, 

Tenn.  630.  27  Ind.  59. 
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were  filled  before  the  person  desiring  to  be  carried  had  ap- 
plied, under  circumstances  which  made  it  impossible  to  remedy 
the  inconveniencej  would,  as  in  the  case  of  the  refusal  to 
accept  goods  for  carriage  by  the  common  carrier,  excuse  the 
refusal  to  carry  persons  as  passengers,  by  railway  companies 
as  well  as  other  passenger  carriers.*'-" 

Sec.  1115.  Same  subject — When  passengers  are  carried  in 
baggage  car. — Where  a  passenger  has  acquired  a  contract 
right  to  be  conveyed  in  one  of  the  carrier's  passenger  coaches, 
but  he  is  invited  to  ride  in  a  baggage  car,  it  must  appear  that 
the  carrier  has  availed  himself  of  all  the  means  at  hand  to 
procure  a  passenger  coach  for  the  accommodation  of  the  pas- 
senger before  he  will  be  justified  in  using  a  baggage  car  for 
such  purpose.*'^ 

Sec.  1116.  (§  611.)  Carrier  must  allow  customary  intervals 
for  refreshment  and  give  notice  of  departure. — The  carrier  is 
also  required,  where  the  length  of  the  journey  makes  it  neces- 
sary, to  allow  the  customary  intervals,  and  at  the  usual  places, 
for  refreshment  of  his  passengers ;  and  such  usages  cannot  be 
varied  at  his  pleasure  or  caprice ;  for  every  passenger  is  un- 
derstood to  contract  for  the  usual  reasonable  accommodations 
of  this  kind,  and  they  may  have  been  the  reasons  for  prefer- 
ring his  conveyance  to  the  less  convenient  arrangement  of  an- 
other carrier.*'^  And  when  the  carrier  has  stopped  his  convey- 
ance temporarily  on  the  route  for  such  purpose,  or  for  any 
other,  he  cannot  start  again  without  giving  due  warning  to  the 
passengers  who  maj^  have  taken  advantage  of  the  delay  to  leave 
the  conveyance  during  its  continuance.'^*' 

63.  Gordon  v.  The  Railroad,  52  Co.,  34  La.  Ann.  777;  Jefferson- 
N.  H.  596;  Burton  v.  Ferry  Co.,  ville,  etc.  R.  Co.  v.  Riley,  39  Ind. 
114  U.  S.  474.  568. 

64.  Railroad  Co.  v.  Swann,  81  66.  State  v.  The  Railway,  58 
Md.  400,  33  Atl.  Rep.  175,  31  L.  Me.  176;  Mitchell  v.  The  Railroad, 
R.  A.  313.  30    Ga.    22.      Pitcher    v.    Railway 

65.  Story  on   Bail.    §   597.      See,  Co.,  8  N.  Y.  Suppl.  389. 

also.  Dodge  v.  Steamship  Co.,  148  Where  the  conductor  is  asked 
Mass.    207;    Peuiston    r.   Railroad     by  a  passenger  how  long  the  train 
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Sec.  1117.  (§612.)  Passenger  must  be  put  down  at  usual 
place  of  stopping. — The  passenger  is  entitled  not  only  to  be 
properly  carried,  but  he  must  be  carried  to  the  end  of  the  jour- 
ney for  which  he  has  contracted  to  be  carried,  and  must  be  put 
down  at  the  usual  place  of  stopping  ;i    and  in  an  old  case  it 


will  stop  at  a  certain  station  at 
which  they  are  just  arriving,  and 
the  conductor  says  five  minutes, 
the  company  will  not  be  liable  to 
the  passenger  who  is  left  behind 
because  the  train  does  not  wait 
five  minutes  where  the  passenger 
does  not  tell  the  conductor  that 
he  intends  to  get  off.  Missouri 
Pac.  R'y  Co.  i;.  Foreman,  73  Tex. 
311. 

But  after  stopping  at  a  wood 
station  for  wood,  the  carrier  is  not 
bound  to  give  notice  to  passen- 
gers before  starting.  Malcolm  v. 
Railroad  Co.,  106  N.  C.  63. 

1.  Dudley  v.  Smith,  1  Camp. 
167;  Ker  v.  Mountain,  1  Esp.  27; 
Railroad  Co.  v.  Martelle,  65  Neb. 
540,  91  N.  W.  Rep.  364;  Caldwell 
V.  Railroad  Co.,  89  Ga.  550.  15  S. 
E.  Rep.  678;  Hoyt  v.  Railway  Co., 
112  Mich.  638,  71  N.  W.  Rep.  172, 
9  Am.  &  Eng.  R.  Cas.  (N.  S.)  818. 

This  statement  of  the  rule  has 
been  approved  by  the  Supreme 
Court  of  Indiana.  White  Water 
R.  Co.  r.  Butler,  112  Ind.  598.  In 
this  case  a  mixed  train,  carrying 
both  passengers  and  freight,  and 
scheduled  to  stop  for  both  at  M., 
stopped  for  passengers  to  alight 
at  a  switch  or  side-track  near  the 
station,  but  not  at  the  depot.  The 
plaintiff,  who  was  a  passenger  for 
that  station  on  that  train,  did  not 
get  off  there,  but  waited,  expect- 
ing the  train  to  stop  at  the  depot. 
The  name  of  the  station  was  not 
called  at  the  switch,  nor  was  any 


invitation  given  to  passengers  to 
alight  there.  The  train  passed 
the  depot  without  stopping,  and 
when  it  had  gone  about  half  a 
mile  the  plaintiff  was  ejected. 
"These  facts,"  said  the  court,  "en- 
titled the  appellee  to  a  recovery. 
It  was  the  duty  of  the  carrier  to 
stop  at  the  depot  where  passen- 
gers were  usually  received  and 
discharged.  A  right  to  be  carried 
from  one  regular  station  to  an- 
other includes  the  right  to  a  safe 
alighting  place  at  the  depot  of  the 
carrier,  kept  and  used  for  that 
purpose.  A  person  buying  a 
ticket  entitling  him  to  passage  to 
a  town  or  city  cannot  be  required 
to  alight  at  any  part  of  the  town 
or  city  it  may  please  the  carrier 
to  stop,  but  he  is  entitled  to  be 
carried  to  the  regular  depot  of 
the  carrier.  The  carrier's  duty  is 
not  discharged  when  an  opportu- 
nity is  offered  the  passenger  to 
alight  alongside  of  a  switch  or 
side-track  distant  from  the  usual 
and  regular  alighting  place."  The 
court  here  quote  the  rule  of  the 
text,  saying:  "The  authorities 
fully  support  the  author's  state- 
ment of  the  law.  Terre  Haute, 
etc.  R.  R.  Co.  r.  Buck,  96  Ind. 
346.  It  is  probably  true  that  a 
railroad  company  may  make  a  dis- 
tinction between  trains  employed 
exclusively  in  transporting  pas- 
sengers and  those  employed  In 
carrying  both  freight  and  passen- 
gers,   and    require   passengers   on 
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has  been  held  that,  when  such  usual  place  was  an  inn  yard,  it 
was  not  sufficient  to  put  him  down  outside  of  the  gateway  of 
the  inn.  If  the  carrier  refuses  without  good  reason^  to  put 
him  down  at  the  usual  stopping  place,  the  passenger  will  have 
a  right  of  action  for  all  damages  he  sustains  thereby,  and  espe- 
cially would  this  be  true  where  the  refusal  is  malicious.^  So 
the  passenger  is  entitled  to  have  the  train  come  to  a  full  stop 
at  his  destination,  and  not  merely  to  a  slackening  of  speed, 
for,  if  the  carrier  accepts  fare  to  a  particular  place,  he  is 
bound  to  stop  there,^  unless  the  carrier's  servant  accepted  the 
fare  in  violation  of  the  carrier's  express  regulations. 

We  have  already  noted  that  it  is  the  duty  of  one  about  to 
take  passage  upon  the  carrier's  conveyance  to  ascertain  for 
himself  whether  it  will  carry  him  and  put  him  off  at  the  des- 
tination to  which  he  wishes    to    be    carried.^     Following  the 


the  latter  trains  to  alight  at  a 
safe  place  other  than  the  regular 
depot;  but  unless  a  distinction  is 
made,  the  passenger  has  a  right 
to  be  carried  to  the  regular  de- 
pot. We  decide  this  case,  as  the 
evidence  fully  warrants  us  in  do- 
ing, upon  the  theory  that  no  dis- 
tinction was  made  between  the 
two  kinds  of  trains,  and,  proceed- 
ing on  this  theory,  adjudge  that  it 
was  the  appellant's  duty  to  stop 
at  the  regular  depot  a  sufficient 
length  of  time  to  allow  the  appel- 
lee to  alight  in  safety." 

One  who  takes  passage  upon  a 
freight  train  to  a  designated  city 
is  entitled  to  carriage  thereon 
only  to  the  point  or  place  in  such 
city  or  its  suburbs  at  which  the 
run  of  the  train  upon  its  usual 
and  regular  schedule  is  termin- 
ated, and  cannot  demand  the 
right  to  be  transported  thereon 
to  a  station  to  which  only  pas- 
senger trains  are  carried  for  the 
discharge  of  passengers.     Railway 


Co.    V.    Howard,    111    Ga.    842,    36 
S.  E.  Rep.  213. 

2.  The  carrier  will  not  be  lia- 
ble for  refusing  to  stop  at  a  sta- 
tion to  permit  passengers  to  alight 
where  its  failure  to  do  so  is 
brought  about  by  the  drifting  of 
snow  upon  the  track  in  front  of 
the  station  platform,  and  the 
train  stops  at  a  more  favorable 
place  some  distance  beyond.  Reed 
V.  Railway  Co.,  100  Mich.  507,  59 
N.  W.  Rep.   144. 

3.  The  carrier  is  liable  for  re- 
fusing to  'Stop  at  a  customary 
stopping  place  to  let  a  passenger 
off  where  he  does  so  to  retaliate 
upon  the  passenger  for  not  giving 
him  his  business.  Brulard  v.  Al- 
vin,  45  Fed.  Rep.  766. 

4.  Railway  Co.  r.  Bandy,  120  Ga. 
46.3,  47  S.  E.  Rep.  923. 

5.  See  ante,  §  1060. 

Also,  Pittsburgh,  etc.  R'y  v. 
Nuzum,  50  Ind,  141;  Ohio,  etc.  R. 
R.  V.  Hatton  (Sup.  Ct.  of  Indi- 
ana),  6   Cent.   L.   Jour,   389,  May 
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same  line  of  reasoning  it  has  consequently  been  held  that,  if  ac- 
cording to  the  regulations  of  a  railroad  company,  the  train 
upon  which  the  passenger  is  being  carried  does  not  stop  at  the 
station  at  which  he  wishes  to  get  off,  the  conductor  has  no 
authority  to  bind  the  company  by  a  promise  to  do  so  for  the 
accommodation  of  the  passenger.  Such  a  power  cannot  be 
implied  as  within  the  proper  duties  of  a  conductor,  nor  would 
it  be  consistent  with  public  policy.  A  railroad  company 
which  holds  itself  out  as  a  common  carrier  of  passengers,  es- 
tablishes its  route  stationSj  and  advertises  its  running  arrange- 
ments, thereby  pledges  itself  to  the  public  to  run  accordingly ; 
and  if  it  was  in  the  power  of  a  conductor  to  stop  at  different 
stations  from  those  established  for  the  line,  or  alter  the  run- 
ning arrangements  of  the  road  to  accommodate  a  particular 
passenger,  he  might  thereby  greatly  incommode  the  public 
generally  for  the  sake  of  a  single  passenger.  The  duty  of  a 
conductor  is  to  run  the  trains  according  to  public  arrange- 
ments, and  he  has  no  power  to  change  them ;  and  a  passenger 
has  no  right  to  infer  that  a  conductor  has  any  such  power 
from  his  general  duties  as  a  conductor,  and  no  reason  to  sup- 
pose that  he  can  bind  the  railroad  company  by  any  such  agree- 
ment." 

Sec.  1118.     Carrier  must  give   sufficient   time   to   alight. — 

When  the  conveyance  has  reached  the  destination  of  the  pas- 
senger, the  carrier  must  exercise  the  highest  degree  of  practi- 
cable care,  diligence,  and  skill  in  affording  the  passenger  suffi- 

17,  1878;  Dietrich  v.  The  Railroad,  (In   this   last  case   the   conductor 

71   Penn.   St.  432;    Cheney  v.   The  promised  to  slow  up  the  train  at 

Railroad,     11    Met.    121;     Boston,  a   certain    point   for   a   passenger, 

etc.  R.  R.  V.  Proctor,  1  Allen,  267;  and  when  that  point  was  reached 

Johnson  v.  The  Railroad  Corpora-  the    train    was    slowed    up    some- 

tion,  4(3  N.  H.  213;   Cleveland,  etc.  what.      The    passenger    supposing 

R.  R.  V.  Bartram,  11  Ohio  St.  457.  that  it  was  thereby  intended  that 

6.  Ohio,    etc.    R.    R.    v.    Hatton,  he    should    alight,    jumped    from 

supra;    Ohio,    etc.    R'y    v.    Apple-  the   train   and   was   injured.     The 

white,    .'')2    Ind.    540;     Schiffler    v.  court   held   that    he   had   no    right 

Railway   Co.,   96   Wis.    141,   71    N.  to  rely  on  the  promise  of  the  con- 

W.   Rep.   97,   65   Am.   St.   Rep.   35.  ductor.) 
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cient  time  and  opportunity  to  alight/  and  if  the  usual  sufficient 
time  be  not  given  him  to  alight,  and  he  is  compelled  to  go  on 
to  the  next  station,^  or  if  a  sudden  start  of  the  conveyance  be 
made  whilst  he  is  in  the  act  of  alighting,  and  an  injury  is  oc- 
casioned to  him  thereby,  it  will  be  negligence  in  the  carrier 
for  the  consequences  of  which  he  will  be  responsible.^     Evi- 


7.  Keller  v.  Railroad  Co.,  27 
Minn.  178;  Raben  v.  Railway  Co., 
73  Iowa,  579;  Mississippi,  etc.  R. 
Co.  V.  Gill,  66  Miss.  39;  Hunt  v. 
Railway  Co.,  94  Mo.  255;  Kelly  v. 
Railroad  Co.,  70  Mo.  604;  Strauss 
V.  Railroad  Co.,  75  Mo,  185;  Bar- 
ringer  V.  Railway   Co.,  Ark, 

,  85   S.   W.  Rep.   94;   Railroad 

Co.  V.  Hughes,  55  Kan.  491,  40 
Pac.  Rep.  919;  Railroad  Co.  v. 
Taylor,  25  Ind.  App.  679,  58  N.  E. 
Rep.  852;  Railroad  Co.  v.  Eakin's 
Adm'r,  103  Ky.  465,  45  S.  W.  Rep. 
529,  46  S.  W.  Rep.  496,  47  S.  W. 
Rep.  872;  Railroad  Co.  v.  Rick- 
etts,  18  Ky.  L.  R.  687,  37  S.  W. 
Rep.  952;  Railway  Co.  v.  Richard- 
son, 14  Ky.  L.  Rep.  367;  Kennon 
V.  Railroad  Co.,  51  La.  Ann.  1599, 
26  So.  Rep.  466;  McDonald  v. 
Railroad  Co.,  87  Me.  466,  32  Atl. 
Rep.  1010;  Smalley  v.  Railroad 
Co.,  131  Mich,  560,  91  N.  W,  Rep. 

1027;    Gress  v.  Railway  Co.,  

Mo.  App.  ,  84  S.  W.  Rep.  122; 

Railway  Co.  v.  Hubbard,  (Tex. 
Civ.  App.)  76  S.  W.  Rep.  764; 
Railway  Co.  v.  Armes,  32  Tex.  Civ. 
App.  32,  74  S.  W.  Rep.  77;  Rail- 
way Co.  V.  Lee,  21  Tex.  Civ.  App. 
175,  51  S.  W.  Rep.  351,  57  S.  W. 
Rep.  573;  Railway  Co.  v.  McEl- 
ree,  16  Tex.  Civ.  App.  182,  41  S. 
W.  Rep.  843 ;  Railway  Co.  v.  Frier, 
(Tex.  Civ.  App.)  22  S.  W.  Rep.  6; 
Railway  Co.  v.  Russell,  s  Tex.  Civ. 
•App,  578,  28  S.  W.  Rep.  1042; 
Railway  Co.  v.  Kennedy,  12  Tex, 


Civ.  App.  654,  35  S.  W.  Rep.  335; 
Railway  Co,  v.  Dotson,  15  Tex. 
Civ.  App.  73,  38  S.  W.  Rep.  642; 
Railway  Co.  v.  Reeves,  116  Ga. 
743,  42  S.  E.  Rep.  1015;  Walters 
V.  Railway  Co.,  113  Wis.  367,  89 
N.  W.  Rep.  140;  Harvey  v.  Rail- 
way Co.,  116  111.  App.  507;  Mis- 
souri,  etc,  R'y   Co.   v.   Wolf,   

Tex.  Civ.  App.  ,  89  S.  W.  Rep. 

778. 

8.  If  a  passenger  is  not  given 
time  to  alight  and  is  carried  on 
to  next  station  he  is  entitled  to 
compensation.  Mississippi,  etc.  R. 
Co.  V.  Gill,  66  Miss.  39. 

9.  A  carrier,  whether  by  steam 
or  street  railway,  is  liable  where 
he  negligently  starts  before  pas- 
senger has  had  time  to  alight  and 
while  he  is  in  the  act  of  alight- 
ing. Fairmount,  etc.  R'y  v.  Stut- 
ler,  54  Penn.  St.  375;  Pennsylva- 
nia R.  R.  V.  Kilgore.  32  id.  292; 
Jeffersonville,  etc.  R.  R.  v.  Par- 
malee,  51  Ind.  42;  Hazard  v.  The 
Railroad,  1  Biss.  503;  Fuller  v. 
The  Railroad,  21  Conn.  557;  Jef- 
fersonville, etc.  R.  R.  V.  Hen- 
dricks, 26  Ind.  228;  Mulhado  v. 
The  Railroad,  30  N.  Y.  370;  Nich- 
ols r.  The  Railroad,  38  id.  131; 
Cholette  v.  Railroad  Co.,  26  Neb. 
159;  Ferry  r.  Railway  Co.,  118 
N.  Y.  497;  Breen  r.  Railroad  Co., 
109  N.  Y.  297;  Baker  v.  Railway 
Co.,  118  N.  Y.  533;  McDonald  r. 
Railroad  Co.,  116  N,  Y,  546;  Wil- 
burn  V.  Railway  Co.,  36  Mo.  App. 
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deuce  that  the  conveyance  was  moved  by  some  one  of  the 
servants  of  the  carrier  is  sufficient,  and  it  is  not  necessary  for 
the  ijassenger  to  go  further  and  prove  from  whose  hand  the 
injury  came — whether  a  brakeman's,  a  conductor's,  or  an  en- 


203;  Jones  i:  Railway  Co.,  31  Mo. 
App.  614;  Straus  v.  Railroad  Co., 
75  Mo.  185;  Gulf,  etc.  Railroad  Co., 
V.  Williams,  70  Tex.  159;  Pennsyl- 
vania R.  Co.  V.  Lyons,  129  Penn. 
St.  114;  West  End  R'y  Co.  v. 
Mozely,  79  Ga,  463;  Chicago  R'y 
Co.  V.  Mills,  105  111.  G3;  City  R'y 
Co.  V.  Findley,  76  Ga.  311;  Riden- 
hour  V.  Railway  Co.,  102  Mo.  270, 
13  S.  W.  Rep.  889;  Owens  v.  Rail- 
road Co.,  95  Mo.  169,  8  S.  W.  Rep. 
350;  Pennsylvania  R.  Co.  v.  Pe- 
ters, 116  Penn.  St.  206;  Wood  v. 
Railway  Co.,  49  Mich.  371;  Nance 
V.  R.  Co.,  94  N.  C.  619;  Augusta, 
etc.  R.  Co.  V.  Randall,  79  Ga.  304, 
11  S.  E.  Rep.  706;  Birmingham 
R'y  Co.  V.  Hale,  90  Ala.  8,  8  S. 
Rep.  142;  North  Birmingham,  etc. 
R.  Co.  V.  Calderwood,  89  Ala.  247; 
Texas,  etc.  R'y  Co.  v.  Miller,  79 
Tex.  78,  15  S.  W.  Rep.  264;  St. 
Louis,  etc.  R'y  Co.  v.  Finley,  79 
Tex.  85,  15  S.  W.  Rep.  266;  Vre- 
denburgh  v.  Railroad  Co.,  12  N. 
Y.  Suppl.  18;  Medler  v.  Railroad 
Co.,  id.  930;  Finn  v.  Railway  Co., 
86  Mich.  74,  48  N.  W.  Rep.  696; 
Railroad  Co.  v.  Nunn,  98  Fed. 
963,  39  C.  C.  A.  364;  Nicholson  v. 
Railway  Co.,  114  Fed.  89,  52  C. 
C.  A.  37:  McSloop  V.  Railroad 
Co.,  59  Fed.  431 ;  Kefauver  v.  Rail- 
road Co.,  122  Fed.  966;  Railroad 
Co.  V.  Harmon,  147  U,  S.  571; 
Rutledge  v.  Railroad  Co.,  129  Fed. 
94,  63  C.  C.  A.  596;  Railroad  Co. 
V.  Clausen,  173  111.  100,  50  N.  E. 
Rep.  680,  affirming  70  111.  App. 
550;   Railroad  Co.  v.  Revalee,   17 


Ind.  App.  657,  46  N.  E.  Rep.  352; 
Railway  Co.  v.  Smith,  5  Ind.  App. 
560,  32  N.  E.  Rep.  809;  Railway 
Co.  V.  Pavey,  48  Kan.  452,  29  Pac. 
Rep.  593;  Railroad  Co.  v.  Stewart, 

55  Kan.  667,  41  Pac,  Rep.  961; 
Railroad  Co.  v.  Constantino,  14 
Ky.  L.  Rep.  432;  Railroad  Co.  v. 
Bayse,  17  Ky.  L.  R.  105,  30  S.  W. 
Rep.  600;  Railroad  Co.  v.  Har- 
mon, 23  Ky.  L.  R.  871,  64  S.  W. 
Rep.  640;  Railroad  Co.  v.  Taylor, 
24  Ky.  L.  R.  1169,  70  S.  W.  Rep. 
825;  Carruth  v.  Railway  Co.,  45  La. 
Ann.  1228,  14  So.  Rep.  736;  Odom 
V.  Railroad  Co.,  45  La.  Ann.  1201, 
14  So.  Rep.  734,  23  L.  R.  A.  152; 
Comerford  v.  Railroad  Co.,  63  N. 
E.  Rep.  936,  181  Mass.  528;  Small- 
ey  V.  Railway  Co.,  131  Mich.  560, 
91     N.    W.    Rep.     1027;     Olson    v. 

Railway  Co.,  Minn.  ,  102 

N.  W.  Rep.  449;  Hooks  v.  Railway 
Co.,  73  Miss.  145,  18  So.  Rep.  925; 

Railroad   Co.   v.   Dear,  Miss. 

,  39  So.  Rep.  812;  Moorman  v. 

Railway  Co.,  105  Mo.  App.  711,  78 
S.  W.  Rep.  1089;  Young  v.  Rail- 
way Co.,  Mo.   App.  ,   88 

S.  W.  Rep.  767;  Emery  v.  Rail- 
road Co.,  67  N.  H.  434,  36  Atl. 
Rep.  367;  Zimmerman  v.  Railroad 
Co.,  43  N.  Y.  Supp.  883,  14  App. 
Div.  562;  Murphy  v.  Railroad  Co., 

56  Hun,  64.5,  10  N.  Y.  Supp.  354; 
Onderdonk  v.  Railway  Co.,  74 
Hun,  42,  26  N.  Y.  Supp.  310;  Daly 
r.  Railroad  Co.,  49  N.  Y.  Supp. 
901,  26  App.  Div.  200;  Smitson  v. 
Railway  Co.,  37  Ore.  74,  60  Pac. 
Rep.    907;    Raughley    v.    Railroad 
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gineer's.  All  that  the  passenger  need  show  is  that  responsi- 
bility rested  on  one  of  a  group  of  the  carrier's  servants;  and 
rulings  exonerating  each  member  of  the  group  successively 
would  be  wrong,  either  on  the  ground  that  evidence  against 


Co.,  202  Pa.  St,  43,  51  Atl.  Rep. 
597;  Howland  v.  Railroad  Co.,  26 
R.  I.  138,  58  Atl.  Rep.  683;  Ap- 
pleby V.  Railroad  Co.,  60  S.  Car. 
48,  38  S.  E.  Rep,  237;  Railway 
Co.  V.  Goldman,  (Tex.  Civ.  App.) 
51  S.  W.  Rep.  275;  Railway  Co. 
V.  Byers,  5  Tex.  Ct.  R.  688,  69 
S.  W.  Rep.  1009;  Railway  Co.  v. 
Bryant,  (Tex.  Civ.  App.)  26  S.  W. 
Rep.  167;  Railway  Co.  v.  Harri- 
son, 32  Tex.  Civ.  App.  368,  73 
S.  W.  Rep.  38;  Carroll  v.  Bur- 
leigh, 15  Wash.  208,  46  Pac.  Rep. 
232;  Gilmore  v.  Railway  Co.,  29 
Wash.  150,  69  Pac.  Rep.  743;  Al- 
ford  V.  Railway  Co.,  86  Wis.  235, 
56    N.    W.    Rep.    743;    Hopkins   v. 

Railway  Co.,  Wis.  ,   107 

N.  W.  Rep.   330. 

In  Railroad  Co.  v.  Wallace,  202 
111.  129,  66  N,  E.  Rep.  1096,  aflirm- 
ing  104  111.  App.  55,  an  original 
count  in  the  declaration  was  as 
follows:  "While  the  plaintiff,  with 
all  due  care  and  diligence,  was 
in  the  act  of  alighting  therefrom 
(from  the  train),  the  defendant 
carelessly  and  negligently  caused 
the  said  train  to  be  suddenly  and 
violently  started,  etc."  After  the 
lapse  of  three  years  and  after  the 
statute  of  limitations  had  run, 
plaintiff  amended  by  adding  after 
the  word  "therefrom"  the  clause 
"and  before  she  had  been  allowed 
a  reasonable  time  to  alight."  The 
court  held  that  the  amended 
count  did  not  state  a  new  cause 
of  action,  for  "if  appellant  care- 
lessly and  negligently  caused  the 


train  to  be  suddenly  started  while 
the  plaintiff  was  alighting  there- 
from, as  averred  in  the  original 
declaration,  then  the  defendant 
did  not  allow  her  a  reasonable 
time  to  alight  from  the  train  as 
averred  in  the  additional  counts." 
In  Railroad  Co.  v.  Storment,  190 
111.  42,  60  N.  E.  Rep.  104,  affirm- 
ing 90  111.  App.  505,  the  following 
instruction  was  held  to  be  without 
error:  "Although  you  may  be- 
lieve from  the  evidence  that  the 
plaintiff  jumped  or  stepped  from 
the  train  in  question  after  it  was 
in  motion,  whereby  she  received 
the  injuries  complained  of,  yet  if 
you  further  believe  from  the  evi- 
dence, that  while  the  plaintiff  was 
descending  the  steps  of  said  train, 
the  same  was  suddenly,  careless- 
ly, and  without  warning  to  her 
set  in  motion  by  the  defendant, 
and  that  the  plaintiff  was  there- 
by placed  in  a  perilous  position, 
then  it  is  for  you  to  determine 
from  the  evidence  whether  the 
plaintiff  acted  as  a  reasonably 
prudent  person  would  have  done 
under  like  circumstances;  and  if 
you  believe,  from  the  evidence 
that  under  the  surrounding  cir- 
cumstances the  plaintiff  was  not 
guilty  of  negligence,  but  acted  as 
a  reasonably  prudent  person 
would  have  done  under  like  cir- 
cumstances, then  the  fact  of  her 
so  stepping  or  jumping  from 
said  train  while  the  same  was  in 
motion  will  not  prevent  the  plain- 
tiff from  recovering  in  this  case." 
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the  group  was  some  evidence  against  each  member  of  it  or 
else  upon  the  ground  that  they  were  irrelevant  to  the  evidence 
offered.^  "^  But  on  the  other  hand,  the  carrier  may  contend 
and  introduce  evidence  which  tends  to  show  that  the  passenger 
received  his  injuries  from  negligently  stepping  off  the  convey- 
ance while  the  same  was  in  motion  instead  of  from  a  sudden 
start  by  it,  and  in  such  case  the  carrier  would  be  entitled  to 
an  instruction  which  would  correctly  state  the  law  if  that  view 
of  the  facts  were  correct.^  ^ 

Ordinarily  the  question  whether  a  reasonable  time  has  been 
afforded  the  passenger  to  alight  is  one  for  the  jury.  "The 
exact  length  of  time  to  be  given,"  it  is  said  in  one  case,  "must 
depend  very  largely  upon  circumstances.  For  instance,  a 
longer  time  would  be  required  when  there  are  many  passen- 
gers to  alight  than  when  there  are  but  few;  in  a  dark  night, 
with  the  landing-place  badly  lighted,  than  when  there  is  full 
light ;  at  a  difficult  place  to  alight,  than  where  it  is  easy.  And 
as  railroad  companies  usually  carry  not  merely  the  vigorous 
and  active,  but  also  those  who,  from  age  or  extreme  youth,  are 
slower  in  their  movements  than  vigorous  and  active  persons, 
the  time  of  stopping  is  not  to  be  measured  by  the  time  in 
which  the  latter  may  make  their  exit  from  the  cars,  but  by  the 
time  in  which  the  other  class  may,  using  diligence,  but  with- 
out hurry  and  confusion,  alight.  Those  in  charge  of  the  trains 
are  bound  to  presume  that  there  may  be  such  persons  in  the 
cars,  and,  unless  they  know  there  are  not,  they  have  no  right 
to  start  the  trains  until  they  have  waited  long  enough  to 
allow  such  passengers  to  alight ;  nor,  even  after  waiting  a 
reasonable  time  for  such  persons  to  get  off,  have  they  a  right 
to  start  the  trains  without  using  reasonable  care  to  ascertain 
if  there  are  such  persons  in  the  act  of  getting  off.  It  cer- 
tainly would  not  be  permissible  for  them  to  be  so  reckless  of 
the  lives  and  limbs  of  passengers  as  to  start  the  trains  when 

10.  Pomeroy  i-.  Railroad  Co.,  172     64  N.  Y.  Supp.  350,  .11  Misc.  471, 
Mass.  92,   51  N.  E.  Rep.  523.  reversing  60  N,  Y.  Supp.  990. 

11.  Cunningham  r.  Railroad  Co., 
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they  know,  or  with  reasonable  care  might  know,  that  passen- 
gers are  in  the  act  of  alighting.  "12 

Where,  however,  this  reasonable  time  has  been  given,  those 
in  charge  of  the  train  are  "not  required,"  it  is  said,  "to  do 
what  in  many  cases  would  be  impossible  to  ascertain — 'to 
know'  that  all  passengers  intending  to  stop  at  that  station 
have  alighted  in  safety.  "^^ 

Sec.  1119.  (§  613.)  Same  subject — Not  liable  where  rea- 
sonable time  and  opportunity  given,  but  passenger  has  de- 
layed.— But  if  the  passenger  has  been  afforded  ample  time  and 


12.  Keller  v.  Railroad  Co.,  27 
Minn.   178;    Barringer   v.   Railway 

Co.,  Ark.  ,  85  S.  W.  Rep. 

94;  Railway  Co.  v.  Blanker,  77 
111.  App.  567;  affirmed,  180  111. 
357,  54  N.  E.  Rep.  309;  Pierce  v. 
Gray,  63  111.  App.  158;  Railroad 
Co.  V.  Byrum,  48  111.  App.  41, 
affirmed  153  111.  131,  38  N.  E.  Rep. 
578;  Railroad  Co.  i'.  Blye,  43  111. 
App.  612;  Railway  Co.  r.  Castello, 
9  Ind.  App.  462,  36  N.  E.  Rep. 
299;  Chicago,  etc.  R'y  Co.  v.  Wim- 

mer,  Kan.  ,  84  Pac.  Rep. 

378;  Hewes  v.  Railroad  Co.,  76 
Md.  154,  24  Atl.  Rep.  325;  Smalley 
i\  Railway  Co.,  131  Mich.  560,  91 
N.  W.  Rep.  1027;  Cullar  v.  Rail- 
way Co.,  84  Mo.  App.  340;  Becker 
V.  Lincoln  Real  Estate  &  Bldg  Co., 
174  Mo.  246,  73  S.  W.  Rep.  581; 
Mahar  v.  Railroad  Co.,  39  N.  Y. 
Supp.  63,  5  App.  Div.  22;  Smit- 
son  V.  Railway  Co.,  37  Ore.  74, 
60  Pac.  Rep.  907;  Railway  Co.  v. 
Mitchell,  98  Tenn.  27,  40  S.  W. 
Rep.    72,    citing   Hutch,    on   Carr.; 

St.  Louis,  etc.  R.  Co  v.  Ross,  

Tex.  Civ.  App.  ,  89  S.  W.  Rep. 

1105;  Walters  v.  Railroad  Co.,  113 
Wis.   367,   89   N.  W.  Rep.   140. 

For  cases  in  which  passengers 
were  incumbered   by  bundles,   see 


Railway  Co.  c.  Smith,  5  Ind.  App. 
560,  32  N.  E.  Rep.  809;  Killian  v. 
Railroad  &  B.  Co.,  97  Ga.  727,  25 
S.  E.  Rep.  384;  Flanagan  v.  Rail- 
road Co.,  55  Hun,  611,  8  N.  Y. 
Supp.  744;  Railway  Co.  v.  Born, 
20  Tex.  Civ.  App.  351,  50  S.  W. 
Rep.   613. 

13.  Raben  v.  Railway  Co.,  73 
Iowa,  579,  citing  Imhoff  v.  Rail- 
way Co.,  20  Wis.  344;  Illinois,  etc. 
R'y  Co.  V.  Slatton,  54  111.  133; 
Clotworthy  c.  Railway  Co.,  80  Mo. 
220;  Fairmount,  etc.  R'y  Co.  v. 
Stutler,  54  Penn.  St.  375.  See 
also.  Railroad  Co.  v.  Burt,  92  Ala. 
291,  9  So.  Rep.  410,  13  L.  R.  A. 
95;   Railway  Co.  i\  Smith,  90  Ala. 

60,  8  So.  Rep.  86,  24  Am.  St.  Rep. 
761;  Railroad  Co.  v.  Landauer,  36 
Neb.  642,  54  N.  W.  Rep.  976; 
Shealey  v.  Railway  Co.,  67  S.  Car. 

61,  45  S.  E.  Rep.  119. 

But  the  managers  of  the  train 
should  use  due  diligence  to  ascer- 
tain whether  there  are  persons  in 
the  act  of  leaving  it  before  they 
give  the  signal  to  start;  and  this 
is  true  although  they  may  not 
know  that  a  particular  passenger 
intends  to  alight.  O'Dea  r.  Rail- 
road Co.,  Mich.  ,  105  N. 

W.  Rep.  746. 
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notice  to  leave  the  conveyance  at  his  destination,  and  has 
failed  to  take  advantage  of  the  opportunity  to  alight;  it  has 
been  held  that  his  unreasonable  delay  may  put  an  end  to  the 
relation  of  passenger,  and  that  he  may  thus  forfeit  his  right  to 
that  extraordinary  care  which  the  carrier  owes  to  one  in  that 
character;'^  and  that,  if  afterwards  he  be  injured  in  alight- 
ing, he  can  claim  compensation  from  the  carrier  only  for  such 
negligence  as  would  make  him  liable  to  one  not  a  passenger.^^ 
In  a  leading  case^'^  upon  the  subject  it  is  said:  "All  the 
duty  the  law  imposes  upon  a  conductor  acting  as  the  agent  of 


14.  Imhoff  V.  The  Railway,  20 
Wis.  344;  Railway  Co.  v.  Mitchell, 
(Tex.  Civ.  App.)  26  S.  W.  Rep. 
154;  Railway  Co.  v.  McKenzie,  30 
Tex.  Civ.  App.  293,  70  S.  W.  Rep. 
237;  Railway  Co.  v.  Mathes,  7  Tex. 
Ct.  Rep.  172,  73  S.  W.  Rep.  411; 
Railroad  Co.  v.  Frazer,  55  Kan. 
582,  40  Pac.  Rep.  923;   Dunning  v. 

Railroad  Co.,  Ind.  App.  , 

77  X.  E.  Rep.  1049. 

It  is  the  duty  of  the  passenger  to 
leave  the  car  with  reasonable 
promptness.     Philadelphia,  etc.  R. 

Co.  V.  Hand,  Md. ,  61  Atl. 

Rep.  285. 

In  the  absence  of  a  custom  to 
give  signals  for  passengers  to  get 
off,  a  railroad  company  is  not 
bound  to  give  any  signal  for  such 
purpose  after  having  stopped  its 
train  and  kept  it  standing  at  the 
station  a  sufficient  time  to  allow 
passengers  to  alight  by  the  exer- 
cise of  ordinary  and  reasonable 
diligence  on  their  part.  Railroad 
Co.  r.  Dickinson,  89  Ga.  455,  15 
S.  E.  Rep.  534. 

If  the  carrier  holds  the  train 
sufficiently  long  to  enable  passen- 
gers to  alight  from  it  in  safety, 
and  the  passenger  does  not  use 
such  speed  in  doing  so  as  h*^ 
S3 


should,  still  if  he  attempts  to 
alight  from  the  train  in  the  pres- 
ence of  those  in  charge  of  it  and 
with  that  knowledge  they  give  the 
signal  while  he  is  in  the  act  of 
alighting,  and  the  train  starts, 
throwing  him  from  it  and  injuring 
him,  the  carrier  will  be  liable. 
Railroad  Co.  v.  Harmon,  23  Ky. 
L.   R.   871,   64   S.   W.  Rep.   640. 

A  plaintiff  is  not  conclusively 
barred  by  an  estimate,  ignorantly 
and  inadvisedly  made,  of  the  time 
consumed  by  her  in  alighting, 
where  the  facts,  related  in  detail, 
show  due  diligence  by  her  in 
alighting,  for  a  jury  might  con- 
clude that  she  was  wide  of  the 
mark  in  making  her  estimate. 
Culberson  v.  Railway  Co.,  50  Mo. 
App.    556. 

15.  Imhoff  V.  The  Railroad,  22 
Wis.  682;  Railroad  Co.  v.  Cohn, 
22  Tex.  Crv.  App.  11,  53  S.  W.  Rep. 
698;  Railway  Co.  v.  Turner,  (Tex. 
Civ.  App.)  77  S.  W.  Rep.  255, 
citing  Hutch,  on  Carr.;  Fanning 
V.  Railway  Co.,  (Tex.  Civ.  App.) 
86  S.  W.  Rep.   354. 

But  see  Gaynor  r.  The  Railway, 
100  Mass.  208.  See  also,  Clot- 
worthy  J-.  Railroad  Co.,  80  Mo.  220. 

16    Hurt  r.  Railway  Co.,  94  Mo. 
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a  corporation,  in  order  to  comply  with  the  obligation  of  the 
carrier  to  a  passenger,  is  to  carry  him  safely  to  his  point  of 
destination,  announce  the  arrival  of  the  train  at  the  station, 
and  give  him  a  reasonable  opportunity  to  leave  the  cars. 
When  this  is  done  the  duty  of  the  conductor  ceases.  And 
when  the  servants  of  a  corporation  engaged  in  the  business 
of  a  common  carrier  afford  passengers  a  reasonable  time  to 
leave  the  cars  after  arrival  at  the  end  of  their  journey,  they 
have  the  right,  at  the  expiration  of  such  reasonable  period,  to 
presume  that  all  passengers,  whose  place  of  destination  is  then 
reached,  have  done  what  is  customary  for  passengers  in  like 
circumstances  to  do,  to  wit,  have  left  the  cars. 

"When  such  a  reasonable  time  has  thus  elapsed,  it  is  no  part 
of  the  duty  of  the  servants  of  such  corporation  to  make  per- 
sonal inspection  of,  or  to  interrogate,  the  remaining  passen- 
gers, to  see  whether  they  intend  leaving  the  cars.  The  law 
imposes  no  such  onerous  duty  upon  a  carrier  of  passengers. 
And  if  it  should  appear  in  evidence  in  any  given  case  that 
passengers  similarly  situated  as  to  age,  sex,  etc.,  have  safely 
left  the  cars  prior  to  any  injury  or  accident  complained  of,  this 
would  afford  ground  for  legitimate  inference  by  the  jury  that 
sufficient  time  had  been  granted  to  the  passenger  who  sues  for 
a  negligent  injury  to  have  alighted  in  safety." 

Sec.  1120.  Same  subject — Not  liable  where  passenger  has 
evaded  payment  of  fare. — So  ■\\'hile  it  is  the  duty  of  a  conduc- 
tor to  see  that  all  passengers  on  his  train  have  a  reasonable  op- 
portunity to  alight  at  their  respective  destinations,  he  is  re- 
lieved from  such  duty  where  a  passenger  has  evaded  payment 
of  fare  and  the  conductor  consequently  has  no  notice  of  such 
passenger's  destination.  It  cannot  be  said  under  such  circum- 
stances that  the  conductor  is  negligent  if  the  passenger  is  in- 

255,    distinguishing    and    explain-  of  the  train,  has  no  right  to  notice 

ing  Kelly  v.  Railroad  Co.,  70  Mo.  to  get  off  before  the  train  starts, 

604.  there  being  no  custom  to  give  such 

A  person  who  gets  on  a  train  to  a    notice.      Coleman     i?.     Railroad 

assist  another  on,  and  whose  pres-  Co.,  84  Ga,  1. 
ence  is  not  known  to  the  officers 
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jured  in  attempting  to  leave  the  train,  after  it  has  started,  with 
no  notice  to  the  conductor.! " 

Sec.  1121.  (§  614.)  Must  give  notice  of  arrival  at  stations. — 
It  has  also  been  held  that  railway  carriers  of  passengers  must, 
besides  sufficient  time  and  opportunity  to  alight,  give  due 
notice  of  the  arrival  of  their  trains  at  their  various  stations. 
"In  the  case  of  goods,"  said  the  court,  "the  obligation  is  to 
carry  and  deliver;  as  to  passengers,  it  is  simply  to  carry,  and  to 
allow  them  sufficient  time  and  opportunity  to  leave  the  vehicle 

.  .  .  Yet,  as  passengers  must  necessarily  often  travel  in 
such  conveyances  as  railroads  to  places  whose  localities  are 
entirely  unknown  to  them,  a  duty  devolves  upon  the  carrier, 
in  order  to  afford  them  an  opportunity  to  depart  at  their 
points  of  destination,  to  give  notice  of  the  arrival  of  the  trains 
at  such  places.  The  mode  of  performing  this  duty  by  rail- 
roads appears  to  be  well  established  by  general  custom 
throughout  the  country  to  be  to  announce  in  a  distinct  and 
audible  manner  in  each  car,  so  that  it  may  be  heard  by  all 
passengers,  the  arrival  of  the  trains  at  each  station  or  fixed 
place  of  departure,  and  then  to  stop  a  sufficient  length  of  time 
to  allow  the  passengers  to  get  off  without  danger  or  injury  to 
their  persons.  And  this  proceeds  upon  the  reasonable  ground 
that  they  are  vigilant  to  do  their  part  of  the  undertaking 
which  they  set  out  to  accomplish,  and  which  is  only  to  be  done 
by  their  own  exertion.  "^^ 

But  railway  carriers  of  passengers  are  under  no  duty  to  give 

17.  Railroad  Co.  v.  Smith,  110  Co.  r.  Cohn,  ^2  Tex.  Civ.  App.  11, 
Tenn.  197,  75  S.  W.  Rep.  711,  100  53  S.  W.  Rep.  698;  Railroad  Co. 
Am.  St.  Rep.  799.  r.  Goodyear,  28  Tex.  Civ.  App.  206, 

18.  Railroad    Co.    v.    Hobbs,  118  66  S.  W.  Rep.  862. 

Ga.   227,  45   S.  E.  Rep.   23,   63  L.         Care    should    be    taken    by    the 

R.  A.  68;    Southern  R.  R.   Co.   v.  carrier    to    make    announcements 

Kendrick,  40  Miss.  374.     See  also,  intelligible  to  the  different  classes 

Raben    r.    Railway    Co.,    73    Iowa,  of  people  usually  to  be  found  on 

579;   Hurt  v.  Railway  Co.,  94  Mo.  public   conveyances   and   to  guard 

255;    Keller    r.    Railroad    Co.,    27  against     possible     misunderstand- 

Minn.  178;    Louisville,  etc.  R.  Co.  ings.     Laub  r.  Railway  Co.,   (Tex. 

V.   Mask,   64  Miss.    738;    Railroad  Civ.   App.),  94   S.  W.   Rep.   550, 
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passengers  personal  notice  that  their  particular  station  has 
been  reached,  and  a  promise  by  a  conductor  to  notify  a  pas- 
senger personally  of  his  arrival  at  his  station  is  a  mere  personal 
undertaking  as  between  the  conductor  and  passenger  and  be- 
yond the  scope  of  the  conductor's  duty.^'-*  Exceptional  circum-^ 
stances,  however,  may  impose  this  duty,  as  where  considera- 
tions of  age,  sex,  or  physical  infirmity  may  bring  that  within 
the  scope  of  the  conductor's  duty  toward  a  passenger  although 
otherwise  it  would  be  beyond  the  limit  of  such  obligation.  But 
it  must  appear  that  the  conductor  knew  such  exceptional  facts 
in  order  to  bind  the  company.20 

So  a  railway  conductor  is  not  bound  to  personally  enter  a 
car  upon  its  arrival  at  a  station  to  inform  passengers  for  that 
station  that  they  have  reached  their  destination.  It  is  suf- 
ficient if  the  name  of  the  station  is  duly  announced  by  an  em- 
ploye of  the  railway  company  whom  it  may  select  to  perform 
such  duty.-^  And  even  though  the  station  is  not  announced, 
if  it  appears  that  a  passenger  was  asleep  and  that  it  is  as 
reasonable  to  suppose  that  he  was  carried  beyond  his  station 
by  his  own  negligence  in  such  regard  as  by  the  carrier's  negli- 
gence, he  cannot  recover.  Such  failure  to  announce  ought  not 
to  count  against  the  company  relatively  to  a  passenger  who 
cannot  show  by  any  satisfactory  proof  that  he  was  misled 
thereby.'^ 

19.  Railway  Co.  r.  Boyles,  11  that  her  destination  has  been 
Tex.  Civ.  App.  522,  33  S.  W.  Rep.  reached,  the  carrier  is  not  liable 
247;  Railroad  Co.  v.  Cohn,  22  Tex.  for  failure  to  carry  her  to  destina- 
Civ.  App.  11,  53  S.  W.  Rep.  698;  tion  where  the  servants  in  charge 
Railway  Co.  v.  McCullough,  (Tex.  of  the  train  had  no  notice  of  her 
Civ.  App.)  33  S.  W.  Rep.  285;  infirmity.  Railroad  Co.  v.  Terry, 
Railway  Co.  v.  McCullough,  18  Tex.  27  Tex.  Civ.  App.  341,  65  S.  W. 
Civ.  App.  534,  45  S.  W.  Rep.  324.  Rep.  697,  citing  Hutch,  on  Carr. 

20.  Railway  Co.  1?.  Boyles,  21.  Railway  Co.  v.  O'Bryan,  115 
supra.  Ga.   659,   42   S.   E.   Rep.   42;    s.   c. 

Where   a    female    passenger    is  112  Ga.   127,   37  S.  E.  Rep.  161. 
deaf,  and  the  name  of  the  station         22.  The  failure  to  announce  the 

Is  announced  by  the  porter,  it  be-  name  of  a  certain  station  affords 

ing  a  station  short  of  her  destina-  no    cause    of    action    against    the 

tion,   and   she    alights    supposing  company    where    it    appears    that 
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Sec.  1122.  (;5  615.)  Must  be  careful  not  to  invite  the  pas- 
senger to  alight  at  an  improper  time  or  place. — As  has  already 
been  shown^  railway  carriers  of  passengers  must  provide  safe 
platforms  and  other  necessary  facilities  for  access  to  and  for 
alighting  and  egress  from  their  trains  by  their  passengers, ^^ 
and  their  duty  in  this  regard  has  been  indicated,  as  far  as  it 
can  be  done,  from  the  adjudicated  cases.  Having  provided 
such  platforms,  they  are  required  to  be  careful  to  bring  their 
coaches  up  to  them  in  such  manner  that  their  passengers  may 
be  afforded  the  opportunity  safely  to  alight  upon  them ;  and  if 
the  passenger  be  called  upon  to  leave  the  coach  before  this 
has  been  done,  or  if  he  is  reasonably  induced  to  believe,  from 
the  circumstances  or  from  the  conduct  of  those  in  management 
of  the  train,  that  it  has  been  halted  in  order  that  the  passenger 
may  there  alight,  and  tiiat  no  other  or  better  opportunity  will 
be  given  him  to  do  so,  and  in  undertaking  to  leave  the  con- 
veyance, with  due  care  and  discretion,  he  receives  an  injury 
from  Ihe  vaut  of  the  praj  er  facilities  for  doing  so,  or  by  reason 
of  the  dangerous  character  of  the  ground,  the  carrier  will  be 
held  responsible  for  its  negligence.-^     A  number  of  such  in- 

the    passenger    destined     to     that  v.    Pavey,    48    Kan.    452,    29    Pac. 

station  v/as,  on  the  arrival  of  the  Rep.    593;    Railway    Co.    v.    Friel, 

train,  soundly  asleep.     The  negli-  19  Ky.  L.  Rep.  152,  39  S.  W.  Rep, 

gence    of    the    company    must    ap-  704;   Railroad  Co.  v.  State,  SI  Md. 

pear,  with  at  least  some  degree  of  371.    32   Atl.   Rep.   201;    Larson   v. 

certainty,  to  have  been  the  proxi-  Railroad  Co.,  85  Minn.  387,  88  N. 

mate  cause  of  the  passenger  being  \V.  Rep.  994;  Smitson  v.  Railroad 

carried   beyond   his   station.      Sea-  Co.,  37  Ore.  74,  60  Pac.  Rep.  907, 

board,  etc.  R'y  Co.  r.  Rainey,  122  citing  Hutch,  on  Carr. ;   Hartzig  7-. 

Ga.    307,    50    S.    E.    Rep.    S8,    106  Railroad  Co.,    154  Pa.    St.   3G4,   26 

Am.   St.  Rep.    134.  Atl.  Rep.  310;   Railway  Co.  v.  El- 

23.  Ante.  §928  et  seq.  liott,    26    Tex.    Civ.    App.    lOG,    61 

24.  Louisville,  etc.  R'y  Co.  r.  S,  W.'  Rep.  726;  Railway  Co.  r. 
Lucas,  119  Ind.  583;  Riclimond  McLane,  (Tex.  Civ.  App.)  32  S.  W. 
R'y  Co.  r.  Scott,  86  Va.  902,  11  Rep.  776;  Railway  Co.  r.  Porter, 
S.  E.  Rep.  404;  Ward  r.  Railway  (Tex.  Civ.  App.)  41  S.  W.  Rep. 
Co.,  165  111.  462,  46  N.  E.  Rep.  88;  Ellis  r.  Railway  Co.,  120  Wis. 
365,  reversing  61  111.  App.  530,  6^5,  9S  N.  W.  Rep.  942;  McDermott 
citing  Hutch,  on  Carr.;  Railway  v.  Railway  Co.,  82  Wis.  246,  52  N. 
Co.  r.  Holsapple,  12  Ind.  App.  301,  W.  Rep.  85. 

38  N.   E.   Rep.  1107;    Railway  Co.         A  passenger  on  a  railroad  train 
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stances  have  been  brought  to  the  attention  of  the  English 
courts  in  actions  for  damages  occasioned  to  railway  passen- 
gers in  this  manner,  and  the  question  as  to  the  circumstances 
under  which  the  companies  should  be  chargeable  with  such 
negligence  has  received  much  discussion  ;25  from  which  the 
conclusion  to  be  drawn  is  that  such  companies  must  be  ex- 
tremely careful  not  to  mislead  their  passengers  into  the  belief 
that  the  halting  of  a  train  at  a  staiton  is  meant  as  an  invitation 
to  them  to  alight  when  it  is  not  so  intended;  and  that  if  the 
conduct  of  the  servants  engaged  in  its  management  is  such  as 
may  reasonably  produce  that  impresison,  and  the  passenger  so 
understands  it,  and  in  the  attempt  to  leave  the  coach  at  a 
place  where  no  facilities  are  provided  for  his  doing  so,  and 
whilst  in  the  exercise  of  due  diligence  in  doing  so,  he  is  in- 
jured, the  company  will  be  liable.  A  fortiori  is  the  company 
liable  where  the  passenger  is  required  to  alight  in  a  dangerous 
place.2<^ 


has  the  right  to  rely  upon  the  in- 
formation given  by  a  conductor  or 
brakeman  upon  the  train  that  it 
has  reached  the  station  to  which 
he  is  destined,  and  if,  relying  upon 
such  information,  he  leaves  the 
train  at  that  place,  and  it  proves 
not  to  be  the  station  he  was  in- 
formed it  was,  the  company  is 
liable  for  all  the  proximate  dam- 
ages which  may  ensue  therefrom. 
Railroad  Co.  t\  Jenkins,  15  Ky.  L. 
R.   239. 

25.  Cockle  v.  The  Railway,  L. 
R.  7  C.  P.  321;  Whitaker  r.  The 
Railway,  L.  R.  5  C.  P.  464;  Foy 
V.  The  Railway,  18  C.  B.  (N.  S.) 
225;  Lewis  v.  The  Railway,  L.  R. 
9  Q.  B.  66;  Weller  v.  The  Railway, 
L.  R.  9  C.  P.  126;  Gee  v.  The  Rail- 
way, L.  R.  8  Q.  B.  161 ;  Bridges  v. 
The  Railway,  L.  R.  6  Q.  B.  377, 
L  R.  7  H.  L.  App.  213;  Siner  v. 
The  Railway,  L.  R.  4  Exch.  117; 


Prager  t\  The  Railway,  L.  R.  5 
C.  P.  466;  Robson  r.  The  Railway, 
L.  R.    10   Q.   B.  271. 

26.  Griffith  v.  Missouri  Pac.  R'y 
Co.,  98  Mo.  168;  Philadelphia,  etc. 
R.  Co.  V.  McCormick,  124  Penn. 
St.  427;  Railroad  Co.  v.  Smith,  13 
Ky.  L.  R.  974  (passenger  injured 
while  crossing  plank,  by  direction 
of  conductor,  from  car  to  plat- 
form) ;  Bethmann  v.  Railroad  Co., 
155  Mass.  352,  29  N.  E.  Rep.  587 
(Train  stopped  in  such  a  way  that 
passengers  had  to  step  on  truck 
to  alight,  and  a  passenger  was 
injured). 

Whether  or  not  it  is  negligence 
for  the  carrier  to  fail  to  provide  a 
stool  for  passengers  to  get  on  or 
off  its  trains  is  a  question  of  fact 
for  the  jury  in  the  decision  of 
which,  a  prior  custom  of  the  car- 
rier to  provide  such  stools  may  be 
an  important  factor.     Railway  Co. 
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Railway  carriers  of  passengers,  however,  are  not  liable  for 
'inforeseen  accidents  due  to  mistaken  impressions  of  passen- 
gers. Thus  a  railroad  company  has  been  held  not  liable  where, 
as  required  by  statute,  the  train  stopped  before  crossing  anoth- 
er track,  and  a  passenger,  supposing  that  the  train  had  arrived 
at  the  station,  stepped  off  the  car  which  was  standing  on  a 
bridge  and  was  drowned,  nothing  having  been  done  or  said  by 
the  trainmen  to  give  passengers  such  an  impression.-^ 

Sec.  1123.  (§  616.)  Same  subject — Effect  of  calling  name 
of  station. — But  the  mere  calling  out  of  the  name  of  the  station 
has  not  been  considered  as  sufficient,  under  all  circumstances, 
to  justify  the  passenger  in  coming  to  such  a  conclusion,  espe- 
cially in  the  day-time,  or  at  a  station  with  the  landing  place  of 
which  he  is  familiar;  and  the  question  of  negligence  in  every 
instance  of  the  kind  is  one  of  fact  for  the  jury.^^  Certainly 
the  mere  calling  out  the  name  of  the  station  does  not  of  itself 
entitle  the  passenger  to  alight,  if  there  are  other  circumstances 
from  which  he  must  reasonably  infer  that  the  carriage  is  not 
at  the  platform.-'*     But  where,  after  the  calling  of  the  name  of 

V.  Sherrill,  32  Tex.  Civ.  App.  116,  gc  to  the  jury  on  all  the  circum- 
72  S.  W.  Rep.  429 ;  Railway  Co.  v.  stances  of  the  case,  and  an  instruc- 
Bell,  25  Ky.  L.  R.  10,  74  S.  W.  tion  asked  by  the  carrier  giving 
Rep  700;  Madden  v.  Railway  Co.,  undue  prominence  to  the  mere 
35  S.  Car.  381,  14  S.  E.  Rep.  713,  calling  of  the  name  of  the  station 
28  Am.  St.  Rep.  855.  and  stopping  of  the  train  and 
The  alighting  place  at  the  rear  ignoring  other  circumstances 
end  of  the  car,  in  the  absence  of  showing  negligence  is  properly  re- 
notice  to  the  passengers  to  the  fused.  Barry  v.  Railway  Co.,  172 
contrary,  must  be  as  safe  as  the  Mass.  109,  51  N.  E.  Rep.  518. 
forward  end  for  it  is  well  known  The  announcement  by  the  por- 
that  it  is  a  general  custom  of  pas-  ter,  "Jersey  City,  last  stop,  all 
Sfngers  to  use  both  ends.  McDon-  out,"  followed  by  the  opening  of 
aid  r.  Railroad  Co.,  88  Iowa,  345,  the  vestibule  door  of  the  car,  does 
55  N.  W.  Rep.  102.  not    amount    to    an    invitation    to 

27.  Davis  v.  Railroad  Co.,  64  alight.  It  is  merely  an  announce- 
Hun,  492,  19  N.  Y.  Supp.  516.  ment  that  the  train  has  reached,  or 

28.  Hooks  r.  Railway  Co.,  73  is  about  to  reach  the  end  of  the 
Miss.  145,  18  So.  Rep.  925,  citing  journey.  Mearns  ;•.  Railroad  Co., 
Hutch,    on   Carr.  C.  C.  A.  .  139  Fed.  543. 

The  question  of  negligence  must        29.  Central  R.  Co.  v.  Van  Horn, 
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the  station,  the  train  soon  thereafter  comes  to  a  full  stop,  the 
passenger  may  reasonably  conclude  that  the  train  has  stopped 
at  the  station^  and  may  endeavor  to  alight,  unless  the  cireum- 


38  N.  J.  L.  133;  Railroad  Co.  r. 
Holmes,  1)7  Ala.  332,  12  So.  Rep. 
286;  Railroad  Co.  r.  Means,  48 
111.  App.  390;  Railroad  Co.  c. 
Depp,  17  Ky.  L.  R.  1049,  33  S.  W. 
Rep.  417;  Flether  r.  Railroad  Co., 
187  Mass.   463,   73    N.    E.   Rep.    .>52, 

105  Am.  St.  Rep.  414;  Victor  v. 
Railroad  Co.,  16  4  Pa.  St.  19.'),  30 
Atl.  Rep.  .'.SI;  Townsend  r.  Rail- 
way Co.,  106  Tenn.  162,  61  S.  W. 
Rep.    .■)(>;     Payne    v.    Railway    Co., 

106  Tenn.  167,  61  S.  W.  Rep.  S6; 
Railroad  Co.  r.  Anderson,  72  Md. 
519,  20  Atl.  Rep.  2;  England  r. 
Railroad  Co.,  153  Mass.  490,  27 
N.    E.    Rep.    1. 

In  Miteliell  v.  Railway  Co.,  51 
Mich.  230,  the  plaintiff,  a  woman, 
was  a  passenger  on  defendant's 
train,  and  was  to  change  cars  to 
take  another  road  at  Lansing.  The 
latter  road  was  crossed  by  defend- 
ant's road  at  a  distance  from  the 
depot  of  ea'?h,  and  the  two  depots 
were  quite  far  apart.  On  account 
of  the  distance,  the  conductor  of 
defendant's  road  offered  to  carry 
her  to  the  junction.  The  statute 
of  the  state  required  all  railroad 
trains  before  crossing  another  line 
to  be  brought  to  a  full  stop  at  not 
less  than  two  hundred  or  more 
than  eight  hundred  feet  fro-ii  the 
crossing.  Just  before  arriving  at 
the  junction,  and  when  the  train 
was  some  three  hundred  or  fur 
hundred  feet  from  it,  the  na'^^e  o" 
the  junction  station  was  called  oui; 
by  the  proper  pe-son,  and  the  car ; 
cam.e  to  a  full  stop  as  required  by 
law  before  reaching  crossings. 
Plaintiff  at  once  left  her  seat  and 


hurried  to  leave  the  car,  no  officer 
of  the  train  noticing  her.  She 
went  down  the  steps,  where  there 
was  no  platform  or  other  conve- 
nience for  landing,  and,  just  a^ 
she  stepped  off,  the  cars  started  to 
go  en  to  the  depot  and  she  fell  and 
broke  her  ankle.  When  the  train 
reached  the  station,  the  conductor 
came  to  help  her  off,  and,  not  find- 
ing her,  ran  his  train  back  until 
she  was  discovered.  The  accident 
happened  early  in  the  morning,, 
during  daylight.  In  an  action  for 
damages  it  was  lield  that  she  was; 
not  entitled  to  recover.  "The  only 
cause  of  the  mischief,"  said  the 
court,  per  Campbell,  J.,  "leaving^ 
defendant's  carefulness  or  negli- 
gence out  of  view,  was  her  mis- 
taken supposition  that  the  cars 
had  stopped  for  the  station,  and 
that  she  should  therefore  get  out. 
There  was  nothing  at  the  spot  lo 
indicate  a  landing  place,  and  there 
was,  at  the  proper  place,  a  short 
distance  further  en,  a  building  and 
jilatform  appropriate  and  used  for 
that  purpose.  The  stoppage  of  the 
cars  was  required  by  statute,  as 
well  as  by  usage,  as  a  precaution 
against  collisions.  The  calling  of 
the  station  was  not  shown  to  liave 
been  out  of  the  usual  course,  and 
from  the  distance  mentioned  we 
can  hardly  conceive  it  should  have 
been  delayed.  No  one  representing 
the  company,  whether  conductor  or 
brakeman,  is  shown  to  have  known 
rr  suspected  that  plaintiff  had  put 
herself  in  peril  or  left  he'-  place. 
Nothing  i-  s'lown  v.-hi-h  put  them 
in  fault  for  not  knowing  this.    We 
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stances  are  such  as  to  make  it  manifest  that  the  proper  and 
usual  stopping  place  has  not  been  reached.^'^ 

Sec.  1124.    Same  subject — Where  announcement  is  made  by 
stranger. — The  passenger,  on  hearing  the  name  of  his  station 


cannot  discover  anything  in  the 
record  to  indicate  that  there  was 
any  act  or  any  omission  not  inci- 
dent to  the  constant  usage  of  the 
road,  or  indicating  fault.  The 
starting  of  the  train  after  such  a 
stoppage  is  an  incident  plainly 
contemplated  by  law.  The  com- 
pany .  .  .  cannot  be  expected 
to  treat  its  passengers  as  chil- 
dren, or  to  put  them  under  re- 
straint. Passengers  must  take  the 
responsibility  of  informing  them- 
selves concerning  the  every-day 
incidents  of  railway  traveling, 
and  the  company  could  not  do 
business  on  any  other  basis." 

In  Smith  v.  Railway  Co.,  88  Ala. 
538,  Clopton,  J.,  says:  "Calling 
out  the  name  of  the  station  is 
customary  and  proper,  so  that  pas- 
sengers may  be  infoimed  that  the 
train  is  approaching  the  station  of 
their  destination  and  prepare  to 
get  off  when  it  arrives  at  the  plat- 
form. The  mere  announcement  cf 
the  name  of  the  station  is  not  an 
invitation  to  alight;  but,  when  fol- 
lowed by  a  full  stoppage  of  the 
train  soon  thereafter,  is,  ordinar- 
ily, notification  that  it  has  arrived 
at  the  usual  place  of  landing  pas- 
sengers. Whether  the  stoppage  of 
the  train,  after  such  announce- 
ment, and  before  it  arrives  at  the 
platform,  is  negligence,  depends 
upon  the  attendant  circumstances. 
The  rule  is  aptly  expressed  in 
Bridges  r.  Railway  Co.,  L.  R.  r. 
Q.  B.  .-377,  by  Willes,  J.:  'It  is  an 
announcement  by  the  railway  offi- 


cers that  the  train  is  approaching 
or  has  arrived  at  the  platform,  and 
that  the  passengers  may  get  out 
when  the  train  stops  at  the  plat- 
form, or  under  circumstances  in- 
duced and  caused  by  the  company 
in  which  the  man  may  reasonably 
suppose  he  is  getting  out  at  the 
place  where  the  company  intended 
him  to  alight.  To  that  extent, 
calling  out  is  an  invitation.' " 

30.  Columbus,  etc.  R'y  Go.  v. 
Farrell,  .31  Ind.  408;  International, 
etc.  R.  Co.  r.  Eckford,  71  Tex. 
274;  Philadelphia,  etc.  R.  Co.  v. 
McCormick,  124  Penn.  St.  427; 
Philadelphia,  etc.  R.  Co.  r.  Edel- 
stein  (Penn.),  16  Atl.  Rep.  847; 
Memphis,  etc.  R'y  Co.  v.  String- 
fellow,  44  Ark.  322;  Terre  Haute, 
etc.  R.  Co.  r.  Buck,  96  Ind.  346; 
International,  etc.  R.  Co.  v.  Smith, 
(Tex.  Sup.)  14  S.  W.  Rep.  642; 
Richmond,  etc.  R.  Co.  r.  Smith, 
92  Ala.  237,  9  S.  Rep.  223;  Smith 
r.  Railway  Co.,  SS  Ala.  538,  7  So. 
Rep.  119,  16  Am.  St.  Rep.  63,  7 
L.    R.    A.    323;    Davis  v.    Railway 

Co.,  Ark.  ,  86  S.  W.  Rep. 

99.-);  Railway  Co.  r.  Sain,  (Tex. 
Civ.  App.)  24  S.  W.  Rep.  958; 
Railway  Co.  v.  Dotson,  15  Tex. 
Civ.  App.  73,  38  S.  W.  Rep.  642; 
Railway  Co.  r.  Johnson,  59  Ark. 
122,  26  S.  W.  Rep.  593;  Railroad 
Co.  r.  Worthington,  30  Ind.  App. 
633,  05  N.  E.  Rep.  557,  66  N.  E. 
Rep.  47S,  96  Am.  St.  Rep.  355; 
Englehaupt  v.  Railroad  Co.,  209 
Pa.   182,  58  Atl.  Rep.  154. 

In  Kentucky,  a  statute  requires 
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announced,  cannot  ordinarily  be  presumed  to  know  that  it  is 
not  made  by  the  authority  of  the  carrier.  If,  therefore,  the 
name  of  the  station  is  announced  by  a  stranger,  such  announce- 
ment, if  made  in  the  presence  or  hearing  of  a  servant  of  the 


the  name  of  the  station  to  be  an- 
nounced within  a  reasonable  time 
before  it  is  reached,  and  it  has 
been  held  that,  if,  for  any  reason 
after  the  announcement  has  been 
made,  the  train  is  compelled  to 
■stop  before  arriving  at  the  sta- 
tion, it  is  the  duty  of  the  carrier 
to  warn  the  passengers  to  that 
effect  so  they  may  act  accordingly. 
Coe  V.  Railroad  Co.,  25  Ky.  L.  R. 
1679,  78  S.  W.  Rep.  439. 

In  McNulta  c.  Ensch,  134  111.  46, 
24  N.  E.  Rep.  631,  the  defendant 
McNulta  was  receiver  of  a  railroad 
upon  which  Ensch  was  a  passen- 
ger. He  and  a  number  of  others 
were  passengers  bound  for  a  small 
station  known  as  Starne's,  at 
which  the  train  upon  which  he 
was  riding  was  not  scheduled  to 
stop  and  to  which  no  tickets  were 
sold  for  that  train.  He  and  the 
other  passengers,  however,  paid 
fare  to  that  point  and  were  not 
told  that  the  train  would  not  stop 
there.  About  five  hundred  feet  be- 
yond Starne's  was  a  railway  cross- 
ing, and  trains  were  required  by 
law  to  stop  within  eight  hundred 
feet  of  it  before  crossing.  In  com- 
plying with  this  provision,  trains 
sometimes  stopped  at  the  plat- 
form at  Starne's,  sometimes  be- 
yond it,  and  sometimes  before 
reaching  it.  Just  before  reach- 
ing Starne's  station  on  this 
occasion,  the  name  of  the  station 
was  called  in  the  usual  manner, 
the  train  stopped  at  the  platform, 
and    plaintiff    started    to    get    off. 


Just  as  he  was  in  the  act  of 
alighting,  however,  the  train  sud- 
denly started  and  ran  fifty  or  six- 
ty yards  further,  where  it  stopped 
long  enough  for  passengers  to 
alight.  Plaintiff  was  quite  seri- 
ously injured,  and  it  was  held 
that  he  was  entitled  to  recover. 
"The  stop  at  the  platform,"  said 
the  court,  "as  to  the  plaintiff,  un- 
der the  peculiar  facts  of  this  case, 
might  be  properly  regarded  by  him 
as  the  stoppage  of  the  train  at 
the  point  where  it  was  intended  to 
let  off  the  passengers.  Having, 
by  the  acts  and  conduct  of  his 
servants,  justified  the  plaintiff  in 
attempting  to  get  off  the  train, 
the  duty  of  the  defendant  then 
attached  to  stop  his  train  a  suffi- 
cient length  of  time  to  enable  the 
plaintiff  to  reach  the  platform  in 
safety.  His  duty  to  the  plaintiff, 
whom  he  had  induced  to  believe 
that  the  train  had  reached  the 
point  at  which  he  was  to  depart 
therefrom,  was  in  respect  of  the 
place  where  the  train  first  halted, 
and  not  in  respect  of  the  place 
where  it  finally  stopped." 

In  Wood  V.  Railway  Co.,  49  Mich. 
370,  a  passenger  desired  to  stop 
at  a  small  station.  Just  before  it 
was  reached,  the  name  was  called 
in  the  usual  manner.  As  the  train 
slacked  up,  the  passenger  went 
out  on  the  platform  and  asked  the 
conductor  if  the  train  would  stop 
there  for  water  and  was  told  that 
it  would;  the  passenger  then 
•stepped    on   the   lower   step   while 
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carrier,  imposes  upon  the  carrier  the  duty  to  give  a  counter 
warning-  that  passengers  are  not  yet  to  leave  the  train ;  and  it 
may  be  found  to  be  negligence  on  the  part  of  the  carrier  to 
permit  a  passenger,  without  warning  him,  to  go  upon  the  plat- 
form for  the  purpose  of  leaving  the  train  under  such  circum- 
stances. •  The  testimony  of  the  carrier's  servant,  that  he  did 
not  hear  any  one  make  an  announcement,  is  competent  in  such 
a  case  as  bearing  on  the  question  whether  it  was  his  duty  to 
warn  passengers,  who  appeared  to  be  about  to  leave  the  train, 
that  it  had  not  stopped  for  the  purpose  of  allowing  them  to 
alight.i 

Sec.  1125.  Same  subject — Effect  of  notice  to  passengers  to 
take  other  cars. — A  notice  to  passengers,  bound  for  certain 
places,  to  take  other  cars  on  the  train  does  not  call  upon  the 
passengers  to  leave  the  train,  especially  if  the  notice  is  given 
while  the  train  is  in  motion.  If  a  passenger  thereafter,  for  his 
own  convenience,  and  it  being  too  dark  to  see  where  he  is 
going,  steps  from  the  car  to  walk  back  to  the  other  cars  and 
falls  through  a  bridge,  he  is  guilty  of  such  contributory  neg- 
ligence as  will  bar  a  recovery  from  the  railroad  company.^ 

the  train  was  still  in  motion,  and  road  Co.,  139  Mass.  252,  29  N.  E. 

■when   it   came  to  a  full  stop,   at-  Rep.  666. 

tempted  to  step  off  onto  the  plat-  In  Michigan,  the  court  seems  to 

form  at  the  usual  and  customary  differentiate     between     the     word 

place    for    passengers    to    get    off.  "station"    and    the     word     "stop," 

As  he  was  in  the  act  of  alighting,  holding  that  where  the  carrier  an- 

the  train  started  up  with  a  jerk,  nounces  the  name  of  the  next  "sta- 

moved  on  a  few  feet  to  the  tank,  tion,"  the  passenger  has  no  right 

and  then  stepped.     No  signal  was  to  get  off  at  the  next  "stop"  with- 

given  that  it  would  so  start.     The  out  further  inquiry  on  his  part  in 

passenger    was    injured    and    was  order  to   inform   himself  whether 

held  to  be  entitled  to  recover.  he     has     arrived     at     destination. 

Evidence  of  other  passengers  on  Minock   v.   Railway   Co..    97   Mich, 

the   same   train   but    en    different  42"),  56  N.  W.  Rep.  780. 

cars    that    the    train    had    stopped  1.  Floytrup  r.  Railroad  Co.,  16?, 

before  it  reached  the  station,  that  Mass.    152,    39    N.    E.    Rep.    797; 

the  name  of  the  station  was  called,  Railway  Co.  v.  Farr,  70  Ark  264, 

and  that  people  then  went  towards  68  S.  W.  Rep.  243.     (Here  the  call 

the  car  door,  is  admissible  as  part  was   made   by   a   porter.) 

of  the  occurrence.     Merrill  r.  Rail-  2.  Kellogg    r.    Smith,    179    Mass. 

595,   61  N.   E.   Rep.   138. 
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Sec.  1126.  (§  617.)  Same  subject — Carrying  passengers 
past  platforms  or  stations. — Carriers  must  be  equally  careful 
not  to  pass  beyond  the  alighting  platform  or  station,  and  thus 
to  require  or  make  it  necessary  for  the  passenger  to  alight 
without  returning  to  it.  When  this  has  been  done,  it  is  a 
breach  of  the  carrier's  contract,  and  the  passenger  may  de- 
mand a  return  to  the  station  or  platform  before  leaving  the 
train,  and  if  the  servant  of  the  company  in  charge,  without 
sufficient  excuse,  refuse  to  return  with  him,  but  leaves  him  ta 
get  back  by  other  means,  the  passenger  will  be  entitled  ta 
an  action,  and  to  the  recovery  of  such  damages  as  proximately 
result  from  the  tortious  refusal  of  the  carrier  to  return.^    But 


3.  Passenger  may  recover  dam- 
ages for  the  discomfort,  inconve- 
nience, sickness,  expenses,  costs 
and  charges  which  are  shown  by 
the  proof  to  have  been  the  direct 
and  proximate,  natural  and  prob- 
able result  of  the  carrier's  breach 
of  duty.  International,  etc.  R'y 
Co.  V.  Terry,  62  Tex.  380;  Railway 
Co.  V.  Richardson,  14  Ky.  L.  R.  367; 
Book  V.  Railway  Co.,  85  Mo.  App. 
76;  s.  c.  75  Mo.  App.  604;  Cable 
r.  Railway  Co.,  122  N.  Car.  892, 
29  S.  E.  Rep.  377;  Fordyce  v.  Dil- 
lingham, (Tex.  Civ.  App.)  23  S. 
"W.  Rep.  550;  Hutchison  v.  Rail- 
way Co.,  N.  Car.  ,  52  S. 

E.  Rep.   263. 

Is  entitled  to  compensation  for 
trouble  and  inconvenience  in  get- 
ting back.  East  Tenn.  etc.  R.  Co. 
V.  Lockhart,  79  Ala.  315;  Illinois, 
€tc.  R.  Co.  V.  Able,  59  111.  131;  Illi- 
nois, etc.  R.  Co.  V.  Chambers,  71 
111.  519;  Mobile,  etc.  R.  Co.  v.  Mc- 
Arthur,  43  Miss.  180. 

May  have  exemplary  damages 
under  aggravated  circumstances. 
New  Orleans,  etc.  R.  R.  v.  Hurst, 
36  Miss.  660;  Southern  R.  R.  Co. 
V.  Kendrick,  40  id.  374;   Memphis, 


etc.  R.  R.  V.  Whitfield,  44  id.  466; 
Georgia,  etc.  R.  R.  v.  McCurdy,  45 
Ga.  288;  Chattanooga,  etc.  R.  R. 
V.  Liddell,  85  Ga.  482,  11  S.  E.  Rep. 
853;  Alabama,  etc.  R.  Co.  v.  Sell- 
ers, 93  Ala.  9,  9  S.  Rep.  375; 
Strange  v.  Railway  Co.,  61  Mo. 
App.  586;  Samuels  v.  Railroad  Co., 
35  S.  Car.  493,  14  S.  E.  Rep.  943, 
28  Am.  St.  Rep.  883. 

The  carrier  will  not  be  excused 
from  returning  to  the  station  be- 
cause it  is  inconvenient  or  trouble- 
some. Samuels  v.  Railroad  Co., 
supra. 

But  if  a  passenger  "jumps  or 
leaves  the  train  under  circum- 
stances which  render  the  act  im- 
prudent, he  does  so  at  his  own 
risk  and  assumes  the  consequences 
of  the  act."  Owens  v.  Railway  Co., 
84  Mo.  App.   143. 

In  Railway  Co.  v.  Price,  106  Ga. 
176,  32  S.  E.  Rep.  77,  43  L.  R.  A. 
402,  71  Am.  St.  Rep.  246,  plaintiff 
was  negligently  carried  beyond  her 
station.  The  conductor  at  the  sta- 
tion to  which  she  was  carried  ar- 
ranged with  an  hotel  proprietor 
for  her  to  stay  over  night  at  the 
hotel,  he  agreeing  to  pay  the  ex- 


§  1126.]  PASSENGER   CARRIERS  GENER.VLLY.  1325 

it  has  been  held  that  if,  in  such  a  case,  there  should  be  no  de- 
mand to  be  taken  back,  or  refusal  to  do  so,  and  no  attending 
circumstances  of  aggravation,  and  the  passenger  voluntarily 
leaves  the  car,  all  that  the  passenger  could  rightfully  claim 
would  be  compensation  for  the  inconvenience  to  which  he  had 
been  put.'*  And  if,  under  an  apprehension  that  the  "train  will 
not  come  to  a  stop  or  return  to  the  station,  the  passenger  un- 
dertake to  leave  it  while  in  motion,  and  is  injured,  he  will  be 
chargeable  with  contributory  negligence,  and  the  company  will 
not  be  responsible.^ 

Where  the  passenger  is  carried  past  his  station,  and,  by 
agreement  with  the  carrier's  servant,  alights  at  a  point  beyond, 
the  carrier  is  bound  to  exercise  the  same  care  for  his  safety  as 
if  the  stop  were  being  made  at  the  station,  and  if  the  train 
starts  suddenly  while  the  passenger  is  alighting,  the  carrier  will 
be  liable  for  any  injuries  to  the  passenger  resulting  there- 
from.^ And  where  the  passenger  is  required  either  expressly 
or  impliedly  to  leave  the  car  without  assistance  and  to  find  his 
way  unaided  back  to  the  station,  during  M^hich  time  he  re- 
ceives injury,  the  carrier  is  liable.    This  is  held  to  be  true  even 

penses.     and     further     with     the  a  place  a  mile  or  so  distant,  will 

passenger    that    in    the    morning  be  beaten  and  robbed  by  foot  pads 

he     would     carry     her     back     to  on   his   way  back   to  the   station, 

her    destination    when    his    train  Atkinson  v.  Railway   Co.,  90  Mo. 

returned.       During    the    night    a  App.  489. 

kerosene  lamp  which  was  in  her  4.  Southern     Railroad      Co.     v. 

room  exploded  and,  setting  fire  to  Kendrick,  40  Miss.  374;    Gulf,  etc, 

the  contents  of  the   room,  caused  R'y  Co.  v.  Head,   (Tex.  Civ.  App.) 

her  injury.     In  an  action  against  15   S.  W.  Rep.   504;    Railroad   Co. 

the  carrier  it  was  held  that  it  was  v.  Keith,  22  Ky.  L,  R.  593.  58  S.  W. 

not  within  the  scope  of  the  con-  Rep.  468. 

ductor's  employment  to  constitute  In  Railroad  Co.  v.  Worman,   12 

the  hotel   proprietor  the  agent  of  Ind.  App.  494,  40  N.  E.  Rep.  751, 

the  carrier  for  the  purpose  of  tak-  the  evidence  in  the  case  was  ex- 

ing   care    of    the    plaintiff    during  amined  and  held  to  show  that  the 

the  night,  and  that  the  carrier  was  passenger     did      not     voluntarily 

not  liable.  leave  the  car. 

So   the   railroad's  servants  can-  5.  See  post,  §  1177,  et  seq. 

not  be  presumed  to  know  that  a  6.  Railway    Co.    v.    Topping,    25 

passenger  who  was  asleep  and  car-  Ky.    L.    R.    1390,    78    S.    W.    Rep. 

ried  past  his  station,  if  put  off  at  135. 
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though  the  passenger  is  carried  upon  a  freight  train. ''■  Much 
less  does  the  carrier  discharge  his  duty  where  he  puts  the  pas- 
senger off  away  from  the  depot  at  night  in  a  strange  place, 
and  requires  him  thence  to  return  to  the  place  at  which  he 
should  have  been  discharged.® 

It  is  not  necessary  that  actual  force  be  used  in  expelling  the 
passenger.  For  the  purpose  of  this  rule,  he  is  required  to  get 
off  when  the  alternative  is  presented  of  getting  off  there  or 
being  carried  to  the  next  station.^     All  this  implies,  however, 


7.  Where  a  freight  train  is  ac- 
customed to  discharge  its  passen- 
gers at  some  place  other  than  the 
platform,  or  where  it  is  imprac- 
ticable for  it  to  reach  the  platform 
with  the  caboose  or  car  in  which 
passengers  are  carried,  the  pas- 
senger may  be  required  to  leave 
the  train  at  some  other  appro- 
priate and  convenient  place  not 
connected  with  the  platform;  but 
in  such  cases  the  passengers  are 
entitled  to  receive  such  care  and 
attention  as  are  necessary  to  en- 
able them  to  safely  reach  the  sta- 
tion. 

The  duty  of  a  railroad  company, 
as  a  common  carrier  of  passengers, 
is  not  performed  until  it  delivers 
its  passenger  in  proper  condition  at 
the  station  to  which  he  has  paid 
his  fare;  and  where  a  passenger 
on  a  railroad  train  is  carried  past 
his  point  of  destination,  it  is  the 
duty  of  those  in  charge  of  the 
train  to  either  back  the  same  to 
the  station,  or  to  notify  the  pas- 
senger how  and  where  to  alight, 
warn  him  of  any  dangers  incident 
to  alighting  at  that  point,  and 
give  him  such  assistance  or  in- 
structions as  may  be  necessary  to 
assure  his  safe  return  to  the  sta- 
tion; and  if,  without  the  fault  of 
the    passenger,    he   is   injured    in 


making  his  way  back  to  the  sta- 
tion, the  company  is  liable  there- 
for. New  York,  etc.  R'y  Co.  v. 
Doane,  115  Ind.  435.  To  same 
effect,  Adams  v.  Railway  Co.,  100 
Mo.  555. 

For  cases  where  passenger 
trains  were  stopped  away  from  the 
platform,  and  passengers  were  in- 
jured by  tripping  on  rails,  the  rail- 
road company  being  held  liable, 
see  Hancock  v.  Railroad  Co.,  91 
N.  Y.  Supp.  601,  100  App.  Div.  161; 
Mensing  v.  Railroad  Co.,  117  Mich. 
606,  76  N.  W.  Rep.  98. 

In  New  York,  railways  are  un- 
der a  statutory  obligation  to  fur- 
nish adequate  facilities  for  alight- 
ing, and  if  a  passenger  is  carried 
past  his  station,  and  is  injured  by 
the  railway's  failure  to  perform 
the  duty  expressly  imposed  by 
statute,  such  failure  is  of  itself 
negligence.  Minor  ii.  Railway  Co., 
47  N.  Y.  Supp.  307,  21  App.  Div. 
307. 

8.  Galveston,  etc.  R'y  Co.  i'. 
Crispi,  73  Tex.  236;  Winkler  v. 
Railway  Co.,  21  Mo.  App.  99; 
Burnham  v.  Railway  Co.,  91  Mich. 
523,  52  N.  W.  14;  Krai  v.  Railway 
Co.,  71  Minn.  422,  74  N.  W.  Rep. 
166;  Case  v.  Railroad  Co.,  191  Pa. 
St.    450,    43    Atl.    Rep.    319. 

9.  Galveston,     etc.    R'y    Co.    v. 
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that  the  passenger  had  been  carried  past  his  station  without 
his  fault;  for  where  the  train  stopped  a  sufficient  length  of 
time  for  passengers  to  alight  in  safety,  but  the  passenger  was 
asleep  and  was  afterwards  let  off  at  his  own  request,  it  was 
held  that  the  company,  not  otherwise  in  fault,  was  not  liable 
for  an  injury  sustained  by  him  in  getting  back  to  the  station.i^ 
And  here,  as  in  other  cases,  as  will  be  seen  hereafter,  it  is  the 
duty  of  the  passenger  not  to  run  unnecessary  risks  or  aggra- 
vate his  injury,  but  to  use  ordinary  care  to  avert  injury  and 
to  prevent  his  damages  from  being  greater  than  the  situation 
necessitates,^^  and  he  cannot  recover  for  an  injury  sustained 
by  him  in  getting  to  the  station  caused  by  his  failure  to  use 
ordinary  care.^- 

As  the  carrier,  in  making  reasonable  rules  and  regulations 
for  the  conduct  of  its  businesSj  has  the  right  to  designate  the 
stations  where  it  will  discharge  passengers  only  upon  notice,  it 
is  the  duty  of  the  holder  of  a  ticket  to  a  flag  station  where  the 
trains  stop  only  on  notice  to  the  conductor  to  inform  the  con- 
ductor of  his  destination ;  and  if  such  passenger  fails  to  notify 
the  conductor  or  some  other  employe  of    the    carrier    of  his 

Crispi,  73  Tex.  236;   Alabama,  etc.  ting  off  if  it  used  ordinary  care. 

R.  Co.   V.  Sellers,  93  Ala.  9,  9   S.  Louisville,  etc.  R.  Co.  v.  Stokes,  13 

Rep.    375;    Georgia,   etc.   R.   Co.   v.  Ky.  L.  R.   192. 

Eskew,  86  Ga.  641,   12  S.  E.  Rep.  11.  Gulf,   etc.   Ry.   Co.   v.   Head, 

1061;    Railway   Co.   v.   Humphries,  (Tex.    Civ.    App.)    15    S.   W.    Rep. 

108   Ga.    591,    34    S.    E.   Rep.    283,  504;   Railway  Co.  v.  Cole,  66  Tex. 

citing  Hutch,   on  Carr.  562;  Georgia,  etc.  R.  Co.  v.  Eskew, 

10.  Wilson   r.   Railroad    Co.,    68  86    Ga.    641,    12    S.    E.    Rep.    1061, 

Miss.  9,  8  So.  Rep.  330;   Fisher  v.  distinguishing   Spicer   v.   Railroad 

Paxon,    182    Pa.    St.    457,    38    Atl.  Co.,  149  Mass.  207. 

Rep.  407;   Bascom  v.  Railroad  Co.,  12.  International,  etc.   R.   Co.  v. 

102  Mo.   App.   430,  76   S.  W.  Rep.  Folliard,  66  Tex.  603.     In  this  case 

697.  the  passenger  was  put  off  at  one 

If  a  passenger  negligently  fails  end   of  a  trestle   and  his   gun  at 

to  alight  at  his  station,  a  sufficient  the  other.     He  crossed  the  trestle 

opportunity      being      given,      and  to  get  his  gun,  got  his  feet  muddy, 

thereafter    desires    to    get    off    be-  and  in  going  back  over  the  trestle 

tween   that  and   the   next  station,  his  muddy  feet  caused  him  to  slip 

the  company   is  not  liable  for  an  and  receive  injury.    Held,  that  for 

injury  incurred  in  the  act  of  get-  this  the  company  was  not  liable. 
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destination,  and  should  consequently  be  carried  beyond  it  be- 
fore giving  such  notice,  the  carrier  will  have  violated  no  duty 
to  the  passenger.13 

Sec.  1127.  (§  617a.)  Helping  passengers  to  alight. — Where 
the  carrier  has  provided  safe  and  suitable  conveniences  at  a 
proper  place  for  the  alighting  of  passengers  and  has  brought 
his  vehicle  to  a  stop  at  that  place  and  given  passengers  reason- 
able time  in  which  to  alight,  it  is  ordinarily  no  part  of  his  duty 
to  assist  them,  though  females,  in  so  doing.^^ 

But  this  duty  may  be  imposed  where  the  passenger  is  known 
to  be  so  sick,  aged  or  infirm  as  to  need  assistance  in  alighting 
safely. ^^  And  certainly  where  the  passenger  is  called  upon  to 
alight  away  from  the  station  or  at  a  dangerous  and  unusual 
place  where  conveniences  for  that  purpose  have  not  been  pro- 
vided, the  carrier  owes  to  the  passenger  the  duty  to  see  that  he 
has  such  assistance  as  is  reasonably  necessary  to  enable  him  to 


13.  Pence  v.  Railroad  Co.,  23  Ky. 
L.  R.   1207,  64   S.  W.  Rep.  905. 

14.  Raben  v.  Railway  Co.,  73 
Iowa,  579;  s.  c.  74  Iowa,  732;  Rail- 
road Co.  V.  Hobbs,  lis  Ga.  227, 
45  S.  E.  Rep.  23,  63  L.  R.  A.  68; 
Railway  Co.  v.  Reeves,  116  Ga. 
743,  42  S.  E.  Rep.  1015;  Deming  v. 
Railway  Co.,  80  Mo.  App.  152; 
Hanks  v.  Railroad  Co.,  60  Mo. 
App.  274;  Young  i'.  Railway  Co., 
93  Mo.   App.  267. 

A  promise  by  the  conductor  to 
assist  a  passenger  who  is  not 
known  %o  him  to  be  sick,  infirm, 
or  in  need  of  assistance,  is  a  mere 
voluntary  promise  for  which  the 
carrier  is  not  responsible  and  by 
which  it  is  not  bound.  Railroad 
Co.  V.  Earnwood,  104  Ga.  127,  29 
S.  E.  Rep.  913. 

Where  the  employees  of  a  rail- 
road company  have  no  notice  that 
a  passenger  intends  to  alight  at  a 


station  other  than  his  destination, 
and  situated  in  an  uninhabited 
place  for  the  accommodation  of 
the  railroad  employees  only,  the 
latter  owe  no  duty  to  the  passen- 
ger to  assist  him  in  alighting. 
Nichols  V.  Railroad  Co.,  90  Mich. 
203,   51   N.   W.   Rep.    364. 

The  law  does  not  require  a  car- 
rier to  furnish  portable  steps,  in 
the  absence  of  a  controlling  usage 
to  the  contrary,  for  the  use  of  its 
passengers  in  entering  or  leaving 
the  car.  Young  v.  Railway  Co., 
93  Mo.  App.  267. 

15.  Ante,  §  992.  Railroad  Co.  v. 
Hobbs,  118  Ga.  227,  45  S.  E.  Rep. 
23,  63  L.  R.  A.  68,  citing  Hutch, 
on  Carr.;  Madden  v.  Railway  Co., 
41  S.  Car.  440,  19  S.  E.  Rep.  951; 
Werner  v.  Railway  Co.,  105  Wis. 
300,  81  N.  W.  Rep.  416;  McDer- 
mott  V.  Railway  Co.,  82  Wis.  246, 
52  N.  W.  Rep.  85. 
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alight  in  safety.i«  As  is  said  in  one  case,!^  "the  contract  of  a 
railroad  company  with  a  passenger  does  not  terminate  until 
he  has  alighted  from  the  cars." 

Whether  the  curcumstances  are  such  in  a  given  case  as  to 
suggest  the  necessity  of  assisting  a  passenger  to  alight  is  a 
question  for  the  jury.^^ 

Sec.  1128.  (§  617b,)  Awaking  sleeping  passengers.— So  it 
IS  ordinarily  no  part  of  the  carrier's  duty  to  see  that  passen- 
gers are  awake  when  the  train  reaches  their  destinations,  and 
the  company  is  not  bound  by  the  conductor's  promise  to  so 
awaken  a  passenger.^^  Exceptional  circumstances  might, 
however,  impose  the  duty. 

But  in  the  case  of  sleeping-cars,  the  rule  is  different.  There 
the  passenger  is  invited  to  go  to  sleep  and  pays  extra  for  the 
conveniences  therefor,  and,  as  will  be  seen,  it  is  the  duty  of  the 


16.  Texas,  etc.  R'y  Co.  v.  Mil- 
ler, 79  Tex.  84,  15  S.  W.  Rep.  264, 
23  Am.  St.  Rep.  308;  St.  Louis, 
etc.  R'y  Co.  v.  Finley,  79  Tex.  85, 
15  S.  W.  Rep.  266;  Railroad  Co. 
V.  Hendricks,  26  Ind.  232,  41  Ind. 
69;  Railroad  Co.  v.  Wortham,  73 
Tex.  27;  Memphis,  etc.  R.  Co.  v. 
Whitfield.  44  Miss.  466;  Alexan- 
dria, etc.  R.  Co.  V.  Herndon,  87 
Va.  193,  12  S.  E.  Rep.  289;  Rail- 
road Co.  V.  Taylor,  25  Ind.  App. 
679,  58  N.  E.  852;  Railway  Co.  v. 
Bell,  25  Ky.  L.  R.  10,  74  S.  W. 
Rep.  700;  Bailey  v.  Richardson, 
14  Ky.  L.  R.  367;  Krai  v.  Railway, 
71  Minn.  422,  74  N.  W.  Rep.  166; 
Doolittle  V.  Railroad  Co.,  62  S.  Car. 
130,  40  S.  E.  Rep.  133;  Railway 
Co.  V.  Buchanan,  31  Tex.  Civ.  App. 
209,  72  S.  W.  Rep.  96;  Ellis  v. 
Railway  Co.,  120  Wis.  645,  98  N. 
W.  Rep.  942. 

17.  St.  Louis,  etc.  R'y  Co.  t*.  Fin- 
ley,  supra. 


U 


18.  Railway  Co.  v.  Reeves,  116 
Ga.   743,   42   S.   E.   Rep.   1015. 

19.  Sevier  v.  Railroad  Co.,  61 
Miss.  8;  Nunn  v.  Railroad  Co.,  71 
Ga.  710;  Nichols  v.  Railway  Co., 
90  Mich.  203,  51  N.  W.  Rep.  364; 
Atkinson  v.  Railway  Co.,  90  Mo. 
App.  489;  Railroad  Co.  v.  Cohn, 
22  Tex.  Civ.  App.  11,  53  S.  W.  Rep. 
098;  Railway  Co.  r.  Alexander, 
(Tex.  Civ.  App.)  30  S.  W.  Rep. 
1113;  Railway  Co.  v.  Kendrick, 
(Tex.  Civ.  App.)  32  S.  W.  Rep. 
42;  Seaboard,  etc.  R'y  Co.  v. 
Rainey,  122  Ga.  307,  50  S.  E.  Rep. 
88,    106   Am.    St.  Rep.    134. 

Where  by  reason  of  the  passen- 
ger falling  asleep,  he  is  carried  be- 
yond his  destination,  it  is  no  part 
of  the  carrier's  duty  to  carry  him 
to  the  next  station;  and  if  he  re- 
fuse to  pay  his  fare  to  such  sta- 
tion, he  may  be  removed  from 
the  train.  Railway  Co.  v.  James, 
82  Tex.  306,  18  S.  W.  Rep.  589, 
15  L.  R.  A.  347. 
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company's  servants  to  awaken  him  in  time  to  dress  and  alight 
in  safety. 20 

Sec.  1129.  (§  617c.)  Furnishing  passengers  necessary  in- 
structions.— So  it  is  the  duty  of  the  carrier,  especially  the  car- 
rier b}'  railroad  in  these  days  when  great  union  depots  with 
their  multiplicity  of  trains  going  in  all  directions,  their  noise 
and  bustle  and  confusion  are  apt  to  bewilder  even  the  experi- 
enced traveler;  when  women,  children  and  inexperienced  per- 
sons are  frequently  upon  their  trains,  and  where  the  safety  and 
dispatch  of  the  journey  require  that  the  passenger  should  take 
or  leave  the  train  at  particular  times  or  places,  to  give  to  the 
passenger  such  directions  and  information  as  are  reasonably 
necessary  to  enable  him  to  pursue  his  journey  without  unneces- 
sary danger  or  delay.-^ 

But,  as  has  been  seen,22  it  is  expected  that  passengers  will 
exercise  ordinary  intelligence  and  prudence  in  the  conduct  of 
their  journey,  and  the  carrier  will  not  be  liable,  in  the  absence 
of  special  circumstances,  where  he  has  used  such  means  and 
given  such  information  as  would  be  sufficient  for  the  require- 
ments of  a  traveler  of  ordinary  intelligence  exercising  reason- 
able care  and  eaution.^s  Yet  where  the  carrier  knowingly 
accepts  as  a  passenger  a  person  whose  age,  sex  or  condition  is 
such  as  to  require  unusual  diligence  in  directing  or  guarding 
against  injury,  the  precaution  adequate  to  the  need  of  trav- 
elers generally  will  not  suffice.^^ 

20.  Post,  §  1142.  the  wrong  name  of  a  station  so 

21.  Dwindle  v.  Railroad  Co.,  120  that  he  is  induced  to  alight  be- 
N.  Y.  117;  Newcomb  i:  Railroad,  fore  his  destination  is  reached, 
152  Mo.  687,  81  S.  W.  Rep.  1069.  the  carrier  will  be  liable  in  dam- 
(Must  provide  reasonable  ar-  ages.  Railway  Co.  v.  Cook,  12 
rangements  for  directing  passen-  Ind.  App.  109,  38  N.  E.  Rep.  1104. 
gers  at  depot. )      See  also,  St.  Louis,  22.  Ante,  §1067. 

etc.    R.    Co.    V.    White,   Tex,  23.  Barker   v.    Railroad    Co.,   Zi 

,    89   S.   W.   Rep.   746;    Trapp  N.  Y.  599. 

V.  Railway  Co.,  S.  Car.  ,  24.  See     ante,     §  992,     et    seq.; 

51  S.  E.  Rep.  919.  Hemmingway  v.  Railroad   Co.,   72 

If    an    employe    of    the    carrier  Wis.  42. 
negligently    gives    the    passenger 
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II.     SLEEPING  AND  PARLOR  CARS. 

Sec.  1130.  (§  617d.)  Sleeping-car  companies  not  common 
carriers  or  innkeepers,  but  bound  for  reasonable  care. — Not- 
withstanding strenuous  efforts  to  hold  them  liable  in  that 
capacity,  it  is  well  settled  that  sleeping-ear  companies  are  not 
common  carriers  of  the  goods  of  passengers  nor  are  they  liable 
as  innkeepers.--^ 


25.  Lewis  v.  Sleeping-Car  Co., 
143  Mass.  267;  Woodruff  Sleeping- 
Car  Co.  V.  Diehl,  84  Ind.  474;  Pull- 
man Car  Co.  V.  Gardner,  3  Penny. 
78;  Pullman  Car  Co.  r.  Gaylord 
(Super.  Ct.  of  Ky.),  23  Am.  L. 
Reg.  (N.  S.)  788;  s.  c.  26  Am.  L. 
Reg.  (N.  S.)  512;  Pullman  Car 
Co.  i:  Pollock,  69  Tex.  120;  Blum 
V.  Palace  Car  Co.,  1  Flippin,  500; 
Dargan  v.  Pullman  Car  Co.,  2  Wil- 
son, 607;  Pullman  Car  Co.  r. 
Smith,  73  111.  360;  Welch  r.  Pull- 
man Car  Co.,  16  Abb.  Pr.  (N.  S.) 
352;  Palmeter  r.  Wagner,  11  Alb. 
L.  Jour.  149;  Pfaetzer  v.  Car  Co., 
4  Weekly  Notes,  240;  Scaling  v. 
Pullman  Car  Co.,  24  Mo.  App.  29; 
Carpenter  v.  Railroad  Co.,  124  N. 
Y.  53;  Hughes  v.  Palace  Car  Co., 
74  Fed.  499;  Pullman  Palace  Car 
Co.  r.  Adams,  120  Ala.  581,  24 
So.  Rep.  921,  45  L.  R.  A.  767,  74 
Am.  St.  Rep.  53;  Smith  r.  Pull- 
man's Palace  Car  Co.,  5  Rev.  de 
Jur.  (Canada)  423;  Pullman 
Palace  Car  Co.  r.  Hall,  106  Ga. 
765,  32  S.  E.  Rep.  923,  71  Am. 
St.  Rep.  293,  44  L.  R.  A.  790; 
Dawley  v.  Wagner  Palace  Car  Co., 
169  Mass.  315,  47  N.  E.  Rep.  1024; 
Adams  v.  Steamboat  Co.,  151  N.  Y. 
163,  45  N.  E.  Rep.  369,  34  L.  R. 
A.  682,  56  Am.  St.  Rep.  616,  af- 
firming 29  X.  Y.  Supp.  56,  9  Misc. 


25;  Williams  v.  Webb,  58  N.  Y. 
Supp.  300,  27  Misc.  508,  modifying 
49  N.  Y.  Supp.  1111,  22  Misc.  513, 
A  sleeping-car  company  which, 
by  contract  with  a  railroad  com- 
pany, runs  its  cars  in  connection 
with  the  trains  of  the  road,  the 
latter  company  furnishing  the 
road  and  the  motive  power  and 
making  the  contracts  with  the 
passengers  for  their  transporta- 
tion, is  liable  neither  as  a  com- 
mon carrier  nor  as  an  innkeeper 
for  the  baggage  or  personal  effects 
of  the  passenger  to  whom  it  fur- 
nishes accommodation  and  which 
he  brings  with  him  into  its  car. 
The  contract  for  the  transporta- 
tion of  the  passenger  being  with 
the  railway  company,  and  the 
compensation  for  the  carriage  be- 
ing paid  to  it,  the  passenger  can- 
not be  regarded  as  the  passenger 
of  the  sleeping-car  company,  nor 
can  it  be  held  liable  as  a  common 
carrier  for  the  carriage  of  his  bag- 
gage, for  which  it  receives  no 
compensation.  It  is  not  a  carrier 
at  all,  but  merely  furnishes  ac- 
commodations to  the  passengers  of 
another  company.  Nor  can  it  be 
regarded  as  an  innkeeper,  who  is 
defined  to  be  "the  keeper  of  a  com- 
mon inn  for  the  lodging  and  en- 
tertainment of  travelers  and  pas- 
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"A  sleeping-car  companyj"  says  Morton,  C.  J.,  "holds  itself 
out  to  the  world  as  furnishing  safe  and  comfortable  cars,  and, 
when  it  sells  a  ticket,  it  impliedly  stipulates  to  do  so.  It  in- 
vites passengers  to  pay  for,  and  make  use  of,  its  cars  for  sleep- 
ing, all  parties  knowing  that,  during  the  greater  part  of  the 
night,  the  passenger  will  be  asleep,  powerless  to  protect  himself 
or  to  guard  his  property.  He  cannot,  like  the  guest  of  an  inn, 
by  locking  the  door,  guard  against  danger.  He  has  no  right  to 
take  any  such  steps  to  protect  himself  in  a  sleeping-car,  but, 
by  the  necessity  of  the  ease,  is  dependent  upon  the  owners  and 
officers  of  the  car  to  guard  him  and  the  property  he  has  with 
him  from  danger  from  thieves  or  otherwise. 

"The  law  raises  the  duty  on  the  part  of  the  car  company  to 
afford  him  this  protection.  While  it  is  not  liable  as  a  com- 
mon carrier  or  as  an  innholder,  yet  it  is  its  duty  to  use  rea- 
sonable care  to  guard  the  passenger  from  theft,  and  if,  through 
want  of  such  care,  the  personal  effects  of  a  passenger,  such  as 
he  might  reasonably  carry  with  him,  are  stolen,  the  company 
is  liable  for  it.  Such  a  rule  is  required  by  public  policy,  and 
by  the  true  interests  of  both  the  passenger  and  the  company, 
and  the  decided  weight  of  authority  supports  it." 

Sec.  1131.  (§617e.)  Same  subject — Negligence  the  test  of 
liability. — The  test  of  the  liability,  therefore,  is  negligence,  the 
failure  to  use  that  degree  of  care  which  the  circumstances  of 
the  case  reasonably  demand,  and  if  there  is  no  negligence,  or 
if  the  negligence  of  the  passenger  contributed  to  cause  the  loss, 

sengers,  their  horses  and  attend-  of  a  state  of  society  no  longer  ex- 
ants,  for  a  reasonable  compensa-  isting,  should  not  be  extended,  it 
tion  as  a  public  business,  and  who  has  been  said,  to  the  proprietors 
is  bound  to  take  in  all  travelers  of  a  sleeping-car,  for  the  follow- 
and  wayfaring  persons,  and  to  en-  ing  reasons: 

tertain  them,  and   who,   in   conse-  1.  The   peculiar   construction   of 

quence  of  his  public  employment,  sleeping-cars  is  such  as  to  render 

is  held  to  the  most  rigid  responsi-  it  almost  impossible  for  the  com- 

bility  for  the  goods  of  his  guest."  pany,  even  with  the  most  careful 

This  extraordinary  liability  of  the  watch,  to  protect  the  occupants  of 

innkeeper,  standing  less  upon  rea-  berths    from    being    plundered    by 

son  than  upon  custom,  growing  out  the    occupants    of    adjoining    sec- 
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tions.  All  the  berths  open  upon 
a  common  aisle,  and  are  secured 
only  by  a  curtain,  behind  which 
a  hand  may  be  slipped  from  an  ad- 
joining or  lower  berth,  with 
scarcely  a  possibility  of  detection. 

2.  As  a  compensation  for  his 
extraordinary  liability,  the  inn- 
keeper has  a  lien  upon  the  goods 
of  his  guests  for  the  price  of  their 
entertainment.  I  know  of  no  in- 
stance where  the  proprietor  of  a 
sleeping-car  has  ever  asserted  such 
lien,  and  it  is  presumed  that  none 
such  exists.  The  fact  that  he  is 
paid  in  advance  does  not  weaken 
the  argument,  as  innkeepers  are 
also  entitled  to   prepayment. 

3.  The  innkeeper  is  obliged  to 
receive  every  guest  who  applies 
for  entertainment.  The  sleeping- 
car  receives  only  first-class  pas- 
sengers traveling  upon  that  par- 
ticular road,  and  it  has  not  yet 
been  decided  that  it  is  bound  to 
receive  those. 

4.  The  innkeeper  is  bound  to 
furnish  food  as  well  as  lodging, 
and  to  receive  and  care  for  the 
goods  of  his  guests,  and,  unless 
otherwise  provided  by  statute,  his 
liability  is  unrestricted  in  amount. 
The  sleeping-car  furnishes  a  bed 
only,  and  that,  too,  for  a  single 
night.  It  furnishes  no  food,  and 
receives  no  luggage,  in  the  ordi- 
nary sense  of  the  term.  The  con- 
veniences of  the  toilet  are  simply 
an  incident  to  the  lodging. 

.^.  The  conveniences  of  a  public 
inn  are  an  imperative  necessity  to 
the  traveler,  who  must  otherwise 
depend  upon  private  hospitality 
for  his  accommodation,  notoriously 
an  uncertain  reliance.  The  travel- 
er by  rail,  however,  is  under  no 
obligation   to   take  a   sleeping-car. 


The  railway  offers  him  an  ordi- 
nary coach,  and  cares  for  his  goods 
and  effects  in  a  van  especially 
provided  for  that  purpose. 

6.  The  innkeeper  may  exclude 
from  his  house  every  one  but  his 
own  servants  and  guests.  The 
sleeping-car  is  obliged  to  admit  the 
employees  of  the  train  to  collect 
fares  and  control   its   movements. 

7.  The  sleeping-car  cannot  even 
protect  its  guests,  for  the  conduc- 
tor of  the  train  has  a  right  to  put 
them  off  for  non-payment  of  fare 
or  violation  of  its  rules  and  regu- 
lations. Per  Brown,  J.,  in  Blum 
/•.  The  Southern  Palace  Car  Co., 
reported  in  Cen.  L.  Jour.  vol.  Ill, 
p.  591,  and  22  Int.  Rev.  Rec.  305. 
But  see  The  Railroad  Company  v. 
Lillie,  cited  post,  §  1266,  where  the 
railroad  company  was  held  liable 
as  an  insurer  of  the  safety  of  such 
baggage  as  was  not  easily  suc- 
ceptible  of  exclusive  custody  by 
the  passenger  which  he  had  taken 
with  him  into  the  sleeping-car. 

The  case  of  Pullman  Car  do.  r. 
Lowe,  28  Neb.  239,  44  N.  W.  Rep. 
226,  holds  the  company  liable  as 
innkeeper,  but  this  case  is  clearly 
opposed  to  the  great  weight  of  au- 
thority, and  its  force  is  lessened 
by  the  fact  that  the  court  treated 
the  question  as  a  new  one,  which 
it  obviously  was  not.  The  report 
of  this  case,  however,  in  6  Law. 
Rep.  Ann.  809,  shows  that  the 
counsel  for  the  company  in  his 
brief  cited  a  large  number  of  cases 
to  the  court  to  the  contrary  of  its 
conclusion,  no  one  of  which  is  re- 
ferred to  by  the  court  in  its  opin- 
ion. 

By  the  constitution  of  Missis- 
sippi, sleeping-car  companies  are 
common  carriers.    Pullman  Palace 
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there  can  be  no  recovery.^  The  mere  fact,  therefore,  that 
baggage  is  lost  from  a  sleeping-car  does  not  raise  any  presump- 
tion of  negligence,  and  to  sustain  a  recovery  against  the  sleep- 
ing-car company  some  evidence  of  negligence  on  the  part  of 
the  defendant  must  be  given.^  But,  on  the  other  hand,  the 
invitation  to  make  use  of  a  berth  carries  with  it,  as  has  been 
stated^  an  invitation  to  sleep,  and  an  implied  agreement  to 
take  reasonable  care  of  the  passenger's  effects  while  he  is 
asleep,  and  a  failure  to  use  ordinary  care  proportionate  to  the 
danger  reasonably  to  be  apprehended  would  be  such  negligence 
as  would  ordinarily  make  the  company  liable  for  the  loss  of 
the  passenger's  property .^     And  the  burden  is  on  the  company 


Car  Co.  V.  Laurence,  74  Miss.  782, 
22    So.   Rep.    53. 

1.  Whitney  r.  Pullman  Car  Co., 
143  Mass.  243;  rullman  Palace 
Car  Co.  V.  Freudenstein,  3  Colo. 
App.  540,  34  Pac.  Rep.  578;  Wil- 
liams V.  Webb,  58  N.  Y.  Supp.  300, 

27  Misc.  Rep.  508,  modifying  49 
N.  Y.  Supp.  1111,  22  Misc.  Rep. 
513;  Arthur  v.  Pullman  Co.,  88  N. 
Y.   Supp.  981,  44  Misc.  229. 

2.  Pullman    Car    Co.    r.    Arents, 

28  Tex.  Civ.  App.  71,  66  S.  W. 
Rep.  329;  Pullman  Co.  r.  Hatch, 
30  Tex.  Civ.  App.  303,  70  S.  W. 
Rep.  771,  citing  Carpenter  v.  Rail- 
way Co.,  124  N.  Y.  53,  26  N.  E. 
Rep.  277,  11  L.  R.  A.  759,  21  Am. 
St.   Rep.   644. 

3.  See  cases  cited  in  preceding 
section.  See,  also,  Florida  v.  Car 
Co.,  37  Mo.  App.  598;  Pullman  Car 
Co.  V.  Matthews,  74  Tex.  654; 
Cooney  v.  Pullman  Palace  Car  Co., 
121  Ala.  368,  25  So.  Rep.  712,  53 
L.  R.  A.  690;  Pullman's  Palace 
Car  Co.  V.  Adams,  120  Ala.  581,  24 
So.  Rep.  921,  45  L.  R.  A.  767,  74 
Am.  St.  Rep.  53;  Kates  r.  Pullman 
Palace  Car  Co.,  95  Ga.  810,  23 
So.     Rep.     186;     Pullman     Palace 


Car  Co.  V.  Martin,  92  Ga. 
161,  18  S.  E.  Rep.  364;  Pullman's 
Palace  Car  Co.  v.  Hunter,  107  Ky. 
519,  47  L.  R.  A.  286,  54  S.  W. 
Rep.  845;  Hampton  v.  Pullman 
Palace  Car  Co.,  42  Mo.  App.  134; 
Morrow  v.  Pullman  Palace  Car  Co., 
98  Mo.  App.  351,  73  S.  W.  Rep. 
281;  Belden  v.  Pullman  Palace  Car 
Co.  (Tex.  Civ.  App.),  43  S.  W. 
Rep.  22;  Stevenson  v.  Palace  Car 
Co.  (Tex.  Civ.  App.),  26  S.  W.  Rep. 
112,  32  S.  W.  Rep.  335;  Pullman 
Co.  V.  Hatch,  30  Tex.  Civ.  App. 
303,    70    S.    W.    Rep.    771. 

While  the  same  degree  of  care 
might  not  be  required  in  the  case 
of  a  passenger  awake  as  in  the 
case  where  the  passenger  is  asleep, 
yet  such  care  is  required  in  each 
case  as  is  reasonable  under  the  cir- 
cumstances. Pullman  Palace  Car 
Co.  V.  Hall,  106  Ga.  765,  32  S.  E. 
Rep.  923,  44  L.  R.  A.  790,  71  Am.' 
St.  Rep.   293. 

The  fact  that  a  passenger  sleeps 
in  the  smoking  compartment  by 
permission  of  the  porter  in  charge 
of  the  car,  even  though  no  charge 
is  made  for  such  accommodations, 
will   not,  in  the  absence  of  collu- 
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to  show  that  it  exercised  reasonable  care  while  the  passenger 
was  asleep  in  protecting  his  property  from  theft.'*  The  obliga- 
tion of  the  company  also  includes  the  supplying  of  its  car  with 
sufficient  servants  of  suitable  capacity  and  experience,  the  so 
arranging  their  trips  and  ordering  their  duties  that  they  may 
be  able  to  exercise  the  care  required,  and,  having  done  this,  the 
company  is  then  bound  to  keep,  by  such  servants,  a  reasonable 
and  continuous  watch  over  the  car  and  its  contents  during 
the  night.-'"'  And  where  the  passenger's  effects  are  purloined 
by  the  company's  servants  themselves,  there  can  be  no  doubt 
that  the  company  is  liable.*' 


sion  by  the  passenger  and  porter 
to  defraud  the  company,  relieve 
the  company  from  exercising  the 
same  watchfulness  to  protect  his 
baggage  and  personal  effects  while 
he  is  asleep  as  though  he  paid  for 
and  occupied  a  regular  berth. 
Morrow  v.  Pullman  Palace  Car  Co., 
98  Mo.  App.  351,  73  S,  W.  Rep. 
281. 

4.  Kates  v.  Pullman  Palace  Car 
Co.,  95  Ga.  SIO,  23  S.  E.  Rep.  186; 
Pullman's  Palace  Car  Co.  r.  Hall, 
106  Ga.  765,  32  S.  E.  Rep.  923,  44 
L.  R.  A.  790,  71  Am.  St.  Rep.  293. 

5.  In  the  Carpenter  case  (124 
N.  Y.  53)  but  one  servant  was  kept 
on  the  car,  and  he  was  required 
to  perform  the  duties  of  conductor 
and  porter,  and  was  also  permitted 
to  earn  money  for  himself  by 
blacking  boots,  in  which  service 
he  was  in  a  portion  of  the  car 
from  which  the  sleeping  compart- 
ments could  not  be  seen.  This  was 
held  to  show  a  prima  facie  case 
of  negligence. 

In  the  Lewis  case  (143  Mass. 
267)  the  facts  were  quite  similar. 
The  porter's  run  was  from  Boston 
to  Chicago.  His  duties  were  such 
that  he  could  not  keep  the  aisle 
continuously   in   view.     After  the 


loss  he  was  found  asleep  in  the 
end  of  the  car.  The  company  was 
held  liable. 

In  the  Scaling  case  (24  Mo.  App, 
29)  and  the  Diehl  case  (84  Ind. 
4T4)  the  same  was  true.  The 
duties  of  the  porter  were  such  that 
he  could  not  perform  them  and 
keep  a  constant  watch.  The  com- 
pany was  held  liable  in  each  case. 

In  the  Pollock  case  (69  Tex. 
120)  the  porter  was  a  new  man 
unfamiliar  with  his  duties.  A  ver- 
dict for  the  plaintiff  was  not  dis- 
turbed. 

Where  the  passenger  is  injured 
through  the  negligence  of  the 
sleeping  car  in  failing  to  keep  its 
cars  in  suitable  condition,  either 
the  sleeping  car  company  or  the 
railroad  company  can  be  held  re- 
sponsible.   Pullman  Co.  v.  Norton, 

Tex.  Civ.  App.  ,  91  S.  W. 

Rep.   841. 

6.  Pullman's  Palace  Car  Co.  v. 
Martin,  95  Ga.  314,  22  S.  E  Rep. 
700,  29  L.  R.  A.  498;  Pullman  Car 
Co.  r.  Gavin,  93  Tenn.  53,  23  S.  W. 
Rep.  70,  21  L.  R.  A.  298,  42  Am. 
St.  Rep.  902;  Hatch  v.  Pullman 
Co.  (Tex.  Civ.  App.),  84  S.  W.  Rep. 
246. 
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Sec.  1132.     (§  617f.)   Same  subject— Limit  of  the  liability.— 

But  the  sleeping-car  company,  under  this  rule,  will  be  held 
liable  only  for  such  reasonable  baggage  as  the  passenger  needs 
upon  his  journey ;  his  clothiug  and  personal  ornaments  and  the 
small  articles  of  luggage  usually  carried  in  the  hand,  and  a 
reasonable  sum  of  money  for  his  traveling  expenses.'^  Nor  will 
the  company  be  liable  for  a  loss  occurring  through  the  negli- 
gence of  the  passenger  in  leaving  his  property  exposed,  nor  for 
a  theft  committed  by  a  fellow-passenger  if  the  servants  of  the 
company  were  not  negligent  in  failing  to  prevent  it.^     Nor 


7.  Blum  t\  Car  Co.,  1  Flippin, 
500;  Welch  v.  Pullman  Car  Co., 
16  Abbott  Pr.  (N.  S.)  352,  43  N.  Y. 
Superior  Ct.  457;  Palmeter  r.  Wag- 
ner, 11  Alb.  L.  Jour.  149;  Pfaetzer 
V.  Car  Co.,  4  Weekly  Notes,  240; 
Root  i\  Sleeping  Car  Co..  28  Mo. 
App.  199;  Pullman  Car  Co.  v.  Gay- 
lor,  suDra;  Woodruff  Car  Co.  v. 
Diehl,  84  Ind.  474;  Illinois  Cent. 
R.  Co.  V.  Handy,  63  Miss.  609; 
Hillis  V.  R'y  Co.,  72  Iowa,  228; 
Wilson  r.  Railroad  Co..  32  Mo. 
App.  682;  Barrett  v.  Palace  Car 
Co.,  51  Fed.  796;  Kates  v.  Pullman 
Palace  Car  Co.,  95  Ga.  810,  23  S. 
E.  Rep.  186;  Hampton  r.  Pullman 
Palace  Car  Co..  42  Mo.  App.  134; 
Williams  r.  Webb,  58  N.  Y.  Supp. 
300,  27  Misc.  Rep.  508,  modifying 
49  N.  Y.  Supp.  1111,  22  Misc.  Rep. 
513;  Morrow  v.  Car  Co..  98  Mo. 
App.    351,   73    S.   W.   Rep.    281. 

No  claim  could  be  made  for  a 
pistol,  but  the  company  would  be 
liable  for  a  mileage  book  carried 
by  a  traveling  man,  opera  glasses, 
glass  and  brass  compass,  razor  and 
strop.  Cooney  v.  Palace  Car  Co., 
121  Ala.  368,  25  So.  Rep.  712,  53  L. 
R.   A.  690. 

8.  Whicher  v.  Railroad  Co.,  176 
Mass.   275,   57  N.   E.   Rep.   601,   79 


Am.  St.  Rep.  314;  Chamberlain  v. 
Pullman  Palace  Car  Co.,  55  Mo. 
App.  474;  Morrow  i;.  Pullman  Pal- 
ace Car  Co.,  98  Mo.  App.  351,  73 
S   W.  Rep.  281. 

Illinois  Cent.  R.  Co.  v.  Handy, 
63  Miss.  609.  In  this  case  it  is 
held:  1.  If  a  passenger,  on  leaving 
a  sleeping-car  at  its  destination, 
negligently  leave  his  pocket-book 
containing  money  in  the  car,  the 
sleeping-car  company  is  not  re- 
sponsible for  the  property  so  left, 
if  it  be  stolen  by  some  one  not  in 
the  employ  of  the  compan}%  unless 
an  agent  of  the  company  discov- 
ered before  the  theft  that  such 
property  had  been  left.  2.  A 
sleeping-car  company  is  not  liable 
to  a  passenger  for  property  stolen 
by  a  fellow-passenger,  where  the 
theft  was  not  committed  in  the 
presence  of  a  servant  of  the  com- 
pany, or  under  such  circumstances 
as  would  reasonably  suggest  to 
such  servant  that  the  theft  was 
being  or  about  to  be  committed, 
if  the  servants  of  the  company 
were  not  guilty  of  any  negligence 
in  keeping  that  reasonable 
guard  which  its  contract  implies 
that  it  will  keep.  3.  A  sleeping- 
car    company    is    not    liable    for 


§  1133.] 


SLEEPING  AND  PARLOR  CARS. 


1337 


will  the  company  be  held  liable  for  the  loss  of  property  while 
under  the  control  of  the  passenger,  in  the  absence  of  some 
fault  or  negligence  on  its  part,  and  the  mere  fact  of  the  loss 
is  not  sufficient  evidence  of  such  fault  or  negligence.^  Con- 
tracts limiting  the  liability  of  the  sleeping-car  company  rest 
upon  the  same  rules  as  in  case  of  passenger  carriers  generally, 
which  is  elsewhere  treated.^  *^ 

Sec.  1133.  Same  subject — Liability  while  passenger  is  away 
from  berth. — It  is  not  only  the  duty  of  the  sleeping-car  com- 
pany to  maintain  a  reasonable  watch  while  the  passenger  is 


money  stolen  by  one  of  its  em- 
ployees from  a  passenger  on  its 
car,  except  to  the  extent  of  a  sum 
reasonably  sufficient  for  the  ex- 
penses of  the  journey  which  such 
passenger  is  undertaking. 

So  a  parlor-car  company  is  not 
liable  for  the  loss  of  a  small  satch- 
el left  by  the  passenger  in  an  ex- 
posed and  conspicuous  place  near 
an  open  window,  from  which  it 
was  stolen  wfiile  the  passenger 
was  absent  from  the  car  obtaining 
refreshments  during  the  stopping 
of  the  train.  Whitney  v.  Pullman 
Car  Co.,  143  Mass.  243;  Levins  v. 
Railroad  Co.,  183  Mass.  175,  66  N. 
E.  Rep.  803,  97  Am.  St.  Rep.  434. 

The  law  draws  no  distinction  as 
to  the  places  of  safety  in  the  berth 
for  the  deposit  of  the  valuables  of 
the  passenger  while  asleep.  Pull- 
man Palace  Car  Co.  r.  Adams,  120 
Ala.  581,  24  So.  Rep.  921,  45  L.  R. 
A.  767,  74  Am.  St.  Rep.  53. 

And  in  the  case  of  a  diamond 
ring,  it  is  not  negligence  for  the 
passenger  to  put  the  ring  he  is  ac- 
customed to  wear  in  his  pocket- 
book  while  asleep.  Pullman  Pal- 
ace Car  Co.  i\   Adams,  supra. 

9.  Tracy  v.  Car  Co.,  67  How.  Pr. 
1.^4;  Welch  v.  Car  Co.,  16  Abb.  Pr. 


(N.  S.)  352;  McMurray  t-.  Pull- 
man's Palace  Car  Co.,  86  111.  App. 
619;  Efron  v.  Palace  Car  Co.,  59 
Mo.  App.  641;  Whicher  v.  Rail- 
road Co.,  176  Mass.  275,  57  N.  E. 
Rep.  601,  79  Am.  St.  Rep.  314. 

As  for  money  kept  in  the  passen- 
ger's pocket  by  day  and  put  under 
his  pillow  at  night.  Carpenter  v. 
Railroad  Co.,  124  N.  Y.  53;  Ses- 
sions V.  Railroad  Co.,  78  Hun,  541, 
29  N.  Y.  Supp.  628. 

Contrast  the  above  cases  with 
Pullman  Palace  Car  Co.  v.  Freud- 
enstein,  3  Colo.  App.  540,  34  Pac. 
Rep.  578,  in  which  a  much  more 
favorable  rule  to  the  traveler  is 
laid  down. 

Where  plaintiff  gave  his  umbrel- 
la to  the  porter,  who  alone  was  in 
charge  of  the  car,  to  take  to  his 
berth,  and  then  went  to  bed,  and 
the  next  morning  he  could  not 
find  the  umbrella,  no  explanation 
being  offered  by  the  sleeping-car 
company,  the  negligence  of  the 
latter  is  sufficiently  shown  to  sus- 
tain a  verdict  against  it.  Irving 
r.  Pullman  Co.,  84  N.  Y.  Supp.  248. 

10.  See  Lewis  v.  Sleeping-Car 
Co.,  143  Mass.   267. 

Ante,  §  1069  et  seq. 
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asleep,  but  its  duty  also  extends  to  keeping  a  reasonable  watch 
over  the  passenger's  necessary  baggage  and  belongings  which 
he  cannot  conveniently  take  with  him  or  watch  himself  while 
he  is  absent  from  his  berth  in  the  washing  room  or  toilet 
place.^^ 

Sec.  1134.  (§617g.)  Same  rules  apply  to  parlor-car  com- 
panies.— The  rules  applicable  to  a  sleeping-car  company  apply 
also  to  a  parlor-car  company.  It  is  not  a  common  carrier  of 
the  passenger's  effects,  but  is  bound  to  use  reasonable  care  and 
caution,  and  is  liable  for  a  loss  arising  from  its  negligence  un- 
less the  passenger's  negligence  contributed  to  cause  the  loss.^^ 

Sec.  1135.  (v?  617h.)  Railroad  company  liable  as  common 
carrier  to  passenger  of  sleeping-car. — But  the  fact  that  the 
sleeping-car  company  is  not  liable  as  a  common  carrier  for  the 
loss  of  the  goods  of  the  passenger  does  not  relieve  the  railroad 
company  from  its  liability  as  such  to  the  passenger  on  its 
train  while  he  is  riding  in  the  sleepuig-car  which  the  railroad 
company  has  permitted  or  procured  to  be  run  as  a  part  of  the 
train.i^     Under   such   circumstances   it   is   the   railroad   com- 

11.  Morrow  r.  Pullman  Palace  that  if  the  railroad  company  re- 
Car  Co.,  98  Mo.  App.  351,  73  S.  W.  fuses  on  any  account  to  convey  the 
281.  car   beyond   a   certain    point,    and 

It  is  a  question  of  fact  for  the  turns     it     back     before     it     has 

jury    as    to    the    negligence    of    a  reached    its    journey's    end,    those 

sleeping-car    company     when    the  are  not  the  acts  of  the  parlor-car 

porter  opens  a  window  in  violation  company,  and  they  form  no  basis 

of  a  rule  of  the  company,  placing  for    a    suit    for    damages    against 

a  valise  of  a  passenger  on  a  seat  it.) 

near  the  open  window,  and  the  va-        13   Pennsylvania  Co.  v.  Roy,  102 

lise  is  stolen  while  the  passenger  U.  S.  451;  Railroad  Co.  v.  Katzen- 

is  away  from  his  seat.     Dawley  v.  berger,  16  Lea,  380;   Cleveland  R. 

Wagner  Palace  Car  Co.,  169  Mass.  Co.  v.  Walrath,   38  Ohio  St.   461; 

315,  47  N.  E.  Rep.  1024.  Thorpe  v.  New  York  Cent.  R.  Co., 

12.  Whitney  v.  Pullman  Car  Co.,  76  N.  Y.  402;  Kinsley  v.  Lake 
143  Mass.  243;  Duval  v.  Pullman  Shore  R.  Co.,  125  Mass.  54;  Jones 
Palace  Car  Co.,  62  Fed.  265,  10  v.  Railway  Co.,  125  Mo.  666,  28 
C.  C.  A.  331,  23  U.  S,  App.  527,  33  S.  W.  Rep.  883,  46  Am.  St.  Rep. 
L.  R.  A.  715;  petition  for  writ  of  514,  26  L.  R.  A.  718;  Railroad 
certiorari  denied,  163  U.  S.  684.  Co.  v.  Ray,  101  Tenn.  1,  46  S.  W. 
(In   this  latter  case   it  was  held  Rep.    554;    Blake   v.   Railway  Co. 
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pany's  duty  to  see  that  sleeping-cars  which  are  run  over  its 
road  are  properly  equipped^  in  good  condition,  and  properly 
managed.^  ^  Nor  can  the  railroad  company  limit  its  common- 
law  liability  for  negligence  by  any  arrangement  which  it  may 
make  with  the  sleeping-car  company,  because,  as  between  the 
passenger  and  the  railroad  company,  the  agents  of  the  sleep- 
ing-car company  are  the  agents  of  the  railroad  company .^^ 
But  the  liability  of  the  railroad  company  in  this  case  is,  like 
that  of  the  sleeping-car  company,  limited  to  reasonable  bag- 
gage and  traveling  expenses/^  although  the  former  company 
will  be  liable  for  the  torts  of  the  latter  company's  servants.^ ^ 

Sec.  1136.  Railroad  company  entitled  to  determine  who 
shall  occupy  sleeping-cars. — The  cars  of  the  sleeping-car  com- 
pany, being  under  the  control  of  the  railroad  company  except 
as  to  furnishing  lodging  to  those  who  pay  for  it,  the  agents  of 
the  railroad  company  are  entitled  to  determine  who  shall  oc- 
cupy the  sleeping-cars,  as  part  of  the  train.  Thus  an  agent  of 
the  railroad  company  may,  under  its  regulations,  refuse  to  sell 
a  berth  ticket  to  one  not  holding  a  first  class  ticket.^^ 

Sec.  1137.  Sleeping-car  company  not  responsible  for  train 
connections. — Since  the  railroad  company  is  responsible  for  the 
running  of  trains,  a  statement  in  the  official  guide  of  a  sleeping- 
car  company  that  certain  trains  connect  with  others  at  speci- 
fied times  is  not  a  warranty  of  punctuality^  but  a  mere  repre- 
sentation that  the  proper  times  of  those  trains  are  mentioned 
therein,  and  impose  no  duty  on  the  company  to  see  that  such 
trains  arrive  on  time.^^ 

(Tex.  Civ.  App.),  85  S.  W.  Rep.  430.  N.  Y.  117;  Bayley  r.  Railway  Co., 

14.  Robinson  r.  Railroad  Co.,  L.  R.  7  C.  P.  415.  But  see  Pad- 
135  Mich.  254,  97  N.  W.  Rep.  GS9.  dock    v.    R.    R.    Co.,    37    Fed.   Rep. 

15.  Railroad  Co.  r.  Katzenberger,  841. 

16  Lea,  380;  Kinsley  v.  Lake  Shore         18.  Lemon     r.     Pullman     Palace 

R.  Co.,  125  Mass.  54;  Pullman  Co.  Car   Co.,    52    Fed.    262;    Lawrence 

r.    Norton,    Tex.    Civ.    App.  r.  Pullman  Car  Co.,   144  Mass.   1; 

^  91  s.  W.  Rep.  841.  Pullman  Palace  Car  Co.  r.  Lee,  49 

16.  Hillis    r.    Ry.    Co.,    72    Iowa.  111.  App.  75. 

228.  19.  Lockyer  v.  Sleeping  Car  Co., 

17.  Dwinelle  v.  Railroad  Co..  120     (1892)  61  L.  J.  Q.  B.  501. 
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Sec.  1138.  Responsibility  of  sleeping-car  company  where 
sleeping-car  does  not  go  over  the  same  line  of  railroad  that 
passenger's  ticket  calls  for. — But  if,  after  inspection  of  a  pas- 
senger's railroad  ticket,  an  agent  of  a  sleeping-car  sells  the  pas- 
senger a  ticket  for  a  berth  on  the  sleeping-ear,  it  is  a  repre- 
sentation to  the  passenger  that  the  sleeping-car  will  go  by  the 
same  line  of  railroad  that  the  passenger's  ticket  calls  for.  Such 
representation  is  in  the  nature  of  a  warranty,  and  the  contract 
may  therefore  be  treated  as  embodying  it  as  a  part  of  its  terms. 
It  is  plain  that  this  contract  is  broken  if  the  passenger  is  com- 
pelled by  the  sleeping-car  company,  or  by  those  for  whose  acts 
it  is  responsible,  to  leave  the  car  at  any  time  before  reaching 
his  destination  because  his  railroad  ticket  calls  for  a  different 
line  than  that  over  which  the  sleeping-car  passes;  and,  in 
that  event,  he  is  entitled  to  recover  for  the  breach  of  contract, 
as  he  could  do  if  he  had  been  wrongfully  ejected  by  a  common 
carrier  of  passengers  or  by  an  innkeeper.  For  such  ejection 
the  sleeping-car  company  is  liable  not  only  for  the  direct,  but 
also  for  the  consequential  damages,  which  should  have  been 
anticipated  as  the  natural  and  probable  result  of  its  breach  of 
contract,  subject  to  the  limitation  that  the  damages  recovered 
could  not  be  enhanced  by  the  negligence  or  wilful  conduct  of 
the  passenger.2o 

Sec.  1139.  (§  617i.)  Duty  of  sleeping-car  company  to  fur- 
nish berth. — The  sleeping-car  company,  having  a  vacant  berth 
in  its  car,  is  bound  to  furnish  it  to  any  proper  person  who  en- 
ters at  the  proper  time  and  place,  and  tenders  the  fare  fixed  for 
the  same  ;-^  but  the  company  is  not  liable  for  refusing  to  sell 
sleeping-car  accommodations  to  a  person  not  having  a  proper 
railroad  ticket  to  entitle  him  to  such  accommodations.-^    So, 

20.  Pullman's  Palace  Car  Co.  v.  Car  Co.  v.  Lee,  49  111.  App.  75; 
King,  99  Fed.  380,  39  C.  C.  A.  573.     Lemon  v.  Pullman  Palace  Car  Co., 

21.  Nevin    v.    Pullman    Car    Co.,     52  Fed.  262. 

106  111.  222;  Searles  v.  Car  Co.,  45  Nor    is    the    company   liable   in 

Fed.  Rep.  330.  damages    for    refusing   to    furnish 

22.  Lawrence  v.  Pullman  Car  accommodations  to  one  who  has 
Co.,  144  Mass.  1;   Pullman  Palace  neglected     to     procure     a     ticket 
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it  is  said,  the  company  has  the  right  to  sell  to  one  passenger  a 
whole  section,  and  that  no  cause  of  action  will  arise  against  it 
because  it  refuses  to  sell  the  upper  berth  in  that  section  to  an- 
other passenger,  though  such  upper  berth  is  not  in  fact  oc- 
occupied.23  Neither  is  the  company  liable  for  giving  the  pref- 
erence in  the  sale  of  a  berth  to  the  one  first  applying  for  it.-* 
In  fact,  when  a  passenger  has  made  a  demand  for  a  berth  and 
the  company  promises  to  furnish  or  reserve  one  for  him, 
there  is  a  valid  contract,  the  mutual  promises  being  a  consider- 
ation. The  fact  that  another  person  demands  such  berth  be- 
fore the  passenger  has  presented  himself  to  pay  for  it  will  not 
excuse  its  failure  to  comply  with  its  undertaking,  and  if  such 
passenger  is  excluded  from  the  berth  which  the  company  has 
contracted  to  furnish  him,  the  company  will  be  liable  for  what- 
ever inconvenience  and  mortification  the  passenger  suffers  in 
consequence  of  its  wrongful  act.--'" 


which  he  would  have  been  entitled 
to  without  further  payment,  but 
who  enters  the  train  without  any 
evidence  of  his  right  to  occupy  a 
berth.  And  if  another  passenger 
gives  up  his  berth  to  the  one  so 
refused,  the  passenger  so  giving 
up  his  berth  cannot  demand  other 
accommodations  from  the  sleeping- 
car  company  without  further  full 
payment  for  the  same.  Pullman 
Palace  Car  Co.  r.  Marsh.  24  Ind. 
App.  129,  53  N.  E.  Rep.  782. 

23.  Searles  v.  Car  Co.,  45  Fed. 
330. 

24.  Searles  r.   Car  Co.,  supra. 

25.  Pullman  Palace  Car  Co.  v. 
Booth  (Tex.  Civ.  App.),  28  S.  W. 
Rep.  719. 

After  a  passenger  has  paid  for 
and  been  assigned  a  berth  in  a 
sleeping-car,  to  be  offered  his 
money  back  does  not  furnish  suf- 
ficient redress  for  being  told  that 
the  berth  is  occupied  by  some  one 
else,  and  to  be  compelled  to  sit  up 


all  night  in  an  ordinary  day  coach 
to  secure  such  rest  as  he  might 
therein.  The  jury  is  entitled  to 
allow  the  passenger  a  reasonable 
compensation  for  his  discomfort. 
Brawn  v.  Webb,  65  N.  Y.  Supp. 
668,  32  Misc.  243;  s.  c.  62  N.  Y. 
Supp.  1037. 

If  by  a  standing  order  of  the 
railroad  company  certain  berths 
are  reserved  for  passengers  from 
a  certain  station,  and  the  conduc- 
tor erroneously  sells  one  of  the 
berths  so  reserved,  the  conductor 
may,  within  a  reasonable  time  be- 
fore reaching  that  station,  notify 
the  passenger  of  his  error  and  of- 
fer the  occupation  of  another 
berth  in  the  car  equal  to  the  first 
berth  in  accommodation;  and  if 
the  passenger  refuses  to  accept  the 
other  berth,  and  leaves  the  car 
without  being  compelled  to  do  so 
by  the  conductor,  the  passenger  is 
not  entitled  to  damages.  Mann 
Boudoir  Car  Co.  v.  Dupre,  54  Fed. 
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But  in  all  cases,  the  right  of  the  passenger  to  a  berth  in  a 
sleeping-car  is  subject  to  such  reasonable  rules  and  regulations 
as  the  company  may  prescribe  for  the  safety  and  comfort  of 
its  passengers.^" 

Sec.  1140.  Duty  of  sleeping-car  company  to  furnish  means 
of  getting"  into  or  out  of  berth. — It  is  not  alone  the  undertak- 
ing of  a  sleeping-car  .company  to  provide  the  bed  to  sleep  in, 
but  also  reasonably  safe  means  of  getting  into  and  out  of  bed. 
If  it  furnishes  upper  berths,  which  common  observation  and 
experience  teaches  are  difficult,  if  not  dangerous,  to  alight 
from  when  the  car  is  in  rapid  motion,  it  is  not  carrying  its 
obligation  any  too  far  to  require  it  to  have  steps,  as  it  usually 
does,  or  other  mechanical  contrivances,  to  assist  in  that  act. 
And  having  steps,  if  they  are  movable,  servants  should  be  em- 
ployed to  bring  them  to  the  aid  of  the  passenger,  and  in  the 
night  time  such  servants  should  be  alert  and  awake,  ready  to 
respond  to  the  ring  of  the  bell  provided  to  call  them.^^ 

Sec.  1141.  (§617j.)  Passenger  entitled  to  occupy  only  the 
berth  he  pays  for. — The  passenger  is  entitled  to  occupy  only  the 
berth  he  pays  for  and  which  his  ticket  specifies.  This  was  held 
in  a  late  case  where  a  man  and  his  wife,  not  known  to  the  car 
officials  to  be  such,  having  bought  separate  berths,  sought  to 
occupy  the  one  paid  for  by  the  husband,  and  were  prevented 

G46,  4  C.  C.  A.  540,  13  U.  S.  App.  evidence.     Mann  Boudoir  Car  Co. 

1S3,  21  L.  R.  A.  289.  V.   Dupre,  supra.     If  the  sleeping- 

The  berth  check  furnished  a  pas-  car  company  contracts  to  furnish 

senger    by    the     conductor    of     a  a    berth    to    the    passenger,    but 

sleeping-car,  so  far  as  it  designates  breaches    the   contract   before   his 

a  particular  berth  as  the  one  as-  destination   is  reached,   it  will  be 

signed  to  the  passenger,   does  not  liable    for    such    breach    notwith- 

become,  as  soon  as  it  is  furnished  standing  its  having  been  caused  by 

to    the     passenger     and     received  the  failure  of  the  railway  company 

without    immediate     objection,     a  to  haul  the  sleeper.     Pullman  Co. 

written    contract   as   to   that   sub-     v.    Hocker,    Tex.    Civ.    App. 

ject-matter,    the    terms    of    which ,  03  S.  W.  Rep.   1009. 

cannot    be   varied   by   parol    testi-        26.  Pullman  Co.  r.  Krauss,  

mony.     There   is   no   necessity   of     Ala. ,  40  So.  Rep.  398. 

the  sleeping-car  service  for  giving  27.  Pullman    Palace    Car    Co.    v. 

a  berth  check  conclusive  force  as  Fielding,  62  111.  App.  577. 
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by  the  conductor  and  porter,  who  acted  in  good  faith  with  no 
other  motive  than  to  preserve  the  decorum  of  the  car.^s 

Sec.  1142.  (§  617k.)  Duty  to  awaken  passengers  in  time  to 
alight. — When  the  servants  in  charge  of  the  sleeping-car  have 
been  notified  of  the  passenger's  destination,  it  is  their  duty  to 
see  that  the  passenger  is  awakened  in  time  to  properly  dress 
and  prepare  to  leave  the  train.^^  "We  think,"  says  the  court 
in  Texas  in  one  case,^*^  "that  the  obligation  to  awaken  and 
notify  the  passenger  in  time  for  him  to  prepare  to  safely  and 
comfortably  leave  the  train  at  the  point  of  his  destination  is 
directly  involved  in  the  contract  for  the  use  of  the  sleeping- 
berth. "  The  company  was  therefore  held  liable  where  the 
conductor  and  porter,  being  asleep,  neglected  to  awaken  plain- 
tiff and  his  wife  in  time  to  dress  properl}^,  and  then  hurried 
them  out  in  the  dark  and  wet  at  a  water-tank  half  a  mile  from 
the  station. 

As  relates  to  negligence  in  such  cases,  the  sleeping-car  and 
railroad  companies  are  in  pari  delicto,  and  either  may  be  held 
liable,  since  the  agents  of  the  sleeping-car  company  are  the 
agents  of  the  railroad  company .^i 

Sec.  1143.  Duty  of  sleeping-car  company  to  ventilate  and 
heat  cars. — It  is  undoubtedly  a  fact  that  sleeping-car  com- 
panies are  bound  to  w^arm,  heat,  and  ventilate  their  cars,  but 
considering  the  varying  predisposition  towards  heat  and  cold, 
and  the  exacting  demands  of  passengers  generally,  the  exact 
degree  of  warmth  that  is  essential  cannot  be  clearly  defined, 

28.  Pullman  Car  Co.  v.  Bales  train  should  be  held  a  sufficient 
(Tex.  Civ.  App.),  14  S.  W.  Rep.  length  of  time  to  enable  them  to 
855.  disembark     without     exposure     of 

29.  Airey  r.  Palace  Car  Co.,  50  their  person  to  the  public  gaze. 
La.  Ann.  648,  23  So.  Rep.  512.  McKeon    v.   Railway   Co.,    94   Wis. 

This  is  especially  true  as  to  fe-  477,   09   N.  W.  Rep.    175,  35  L.  R. 

male  passengers  who  have  a  right  A.  252. 

to    demand    ample    time    to    allow  30.  Pullman  Car  Co.  r.  Smith,  79 

them    to    clothe    themselves    in    a  Tex.  471,  14  S.  W.  Rep.  993. 

decent  manner  before  reaching  the  31.  Airey   r.   Palace  Car  Co.,   50 

station.     If  they  are  not  awakened  La.  Ann.  648,  23  So.  Rep.  512. 
before    reaching    the    station,    the 
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and  may  be  a  difficult  matter  for  the  plaintiff  to  prove  on  trial. 
Still  that  is  a  matter  of  proof,  and  each  ease  must  be  dealt  with 
on  its  own  facts.  It  is  not  a  question  that  can  easily  be  dealt 
with  by  demurrer  to  a  declaration.32 

In  the  more  modern  cars,  the  ventilation  is  usually  partly 
under  the  control  of  the  occupants  of  berths.  Where  that  is  so, 
an  experienced  traveler  cannot  complain  if  he  neglects  to  take 
the  usual  precautions  to  open  or  close  the  ventilating  window, 
and  thereby  catches  cold.^^ 

Sec.  1144.    Duty  to  keep  aisles  free  from  obstructions. — The 

aisles  of  the  sleeping-car  should  be  kept  free  from  obstruc- 
tions. Thus,  allowing  a  valise  knowingly  to  stand  in  the  aisle 
of  a  dimly  lighted  sleeping-car  where  passengers,  not  knowing 
the  dangerous  condition  of  the  passage  way,  may  stumble  and 
fall,  is  negligence  on  the  part  of  the  company  for  which  it  will 
be  liable.34 

Sec.  1145.  Liability  of  sleeping-car  company  for  assaults  by 
its  servants  on  passengers  or  for  wrongful  expulsion. — A  sleep- 
ing-car company  is  bound  to  provide  competent  and  careful 
servants,  and  will  be  liable  for  any  assaults  or  violence  of  its 
servants  not  provoked  by  any  wrongful  conduct  of  the  passen- 
ger.2^  In  fact,  there  seems  to  be  no  good  reason  why  the 
sleeping-car  company  should  not  be  held  to  the  same  high  de- 
gree of  accountability  for  the  wrongful  and  tortious  acts  of  its 
servants  as  is  exacted  of  common  carriers  of  passengers  and 
especially  of  carriers  by  rail. 

So  a  sleeping-car  company  will  be  liable  for  the  proximate 
results  of  the  wrongful  expulsion  of  a  passenger  from  a  berth 
or  its  car  by  its  servants.  Thus  where  an  unlawful  expulsion 
from  the  berth  of  a  sleeping-car  was  the  proximate  cause  of  a 
married  woman's  miscarriage,  the  sleeping-car  company  was 

32.  Hughes  v.  Palace  Car  Co.,  74  34.  Levien  r.  Webb,  61  N.  Y. 
Fed.   499.  Supp.    1113,   30   Misc.    196. 

33.  Edmunson  r.  Pullman  Pal-  35.  Pullman  Palace  Car  Co.  r. 
ace  Ca,r  Co.,  92  Fed.  824,  34  C.  C.  Lawrence,  74  Miss.  7S2,  22  So.  Rep. 
A.  382.  53. 
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held  liable  for  such  injury  although  its  servants  were  iguorant 
of  the  woman's  condition  when  they  expelled  her.^*' 

Sec.  1146.  Liability  of  sleeping-car  company  for  baggage  in 
custody  of  porter  while  lady  passenger  is  leaving  train. — When 

a  lady  passenger  is  about  to  leave  the  car  after  a  long  journey, 
and  has  with  her  a  considerable  amount  of  baggage  which  it 
would  be  burdensome  and  difficult  for  her  to  carry,  it  is  the 
duty  of  the  porter  to  assist  her  by  removing  such  baggage,  or 
as  much  thereof  as  she  cannot  conveniently  carry,  from  the 
car;  and,  when  any  portion  or  article  of  such  baggage  has 
been  taken  in  charge  by  the  porter,  the  car  company  in  whose 
service  such  porter  is  engaged  becomes  responsible  therefor — 
and  if,  after  it  has  gone  into  the  custody  of  such  servant,  such 
article  is  lost  or  stolen,  the  company  is  bound  by  every  prin- 
ciple of  right  and  justice  to  account  for  its  value.  Xor  is  the 
porter  in  such  case  "a  mere  gratuitous  bailee."  The  perform- 
ance of  this  act  is,  by  the  clearest  implication,  included  in  the 
accommodations  for  which  the  injured  party  contracted  with 
and  paid  the  master.  To  say  that  such  an  act  is  but  the  result 
of  a  private  arrangement  between  the  injured  party  and  such 
servant,  for  which  nothing  has  been  paid,  is  radically  un- 
sound.^'^ 

III.     PASSENGER  CARRIERS  BY  WATER. 

Sec.  1147.  (§  618.)  Are  subject  to  general  rules  regulating 
other  carriers. — The  general  principles  Avhich  have  been  stated 
in  respect  to  the  rights,  duties,  obligations  and  liabilities  of 
carriers  of  passengers  apply  as  well  to  carriers  by  Avater  as  to 
carriers  by  land  vehicles,  and  many  of  the  cases  which  have 
been  cited  as  establishing  these  principles,  and  for  the  sake 
of  illustration,  have  been  the  cases  of  passenger  carriers  by 
water.38     But,   although  the  law  which  regulates  the  rights 

36.  Mann  Boudoir  Co.  v.  Dupre,  Co.,  16  Ind.  App.  271,  43  N.  E.  Rep. 
54  Fed.   646,   4  C.   C.  A.  540,  13  U.     20,  44  N.  E.  Rep.   1010. 

S.  App.  183,  21  L.  R.  A.  289.  38.  See  various  titles  under  first 

37.  Voss  V.  Wagner   Palace  Car     subdivision  of  this  chapter.    As  to 

85 


'/ 
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and  obligations  of  the  two  is  in  the  main  precisely  the  same, 
the  difference  in  the  means  and  manner  of  the  transportation 
by  them,  as  well  as  certain  statutory  provisions  which  are  of 
general  application  in  this  country,  have  given  rise  to  some  dis- 
tinctions to  Avhich  attention  must  be  called. 

Sec.  1148.  (§  619.)  Statutory  regulation. — Reference  has 
already  been  made  to  the  law  of  the  congress  of  the  United 
States  regulating  and  limiting  the  liability  of  the  owners  of 
vessels  navigating  the  sea  and  our  great  lakes  as  carriers  of 
goods  and  merchandise.^^  Many  rules  for  the  regulation  of 
ships  and  steam-vessels  engaged  in  the  carriage  of  passengers 
upon  the  ocean  and  upon  our  lakes  and  rivers,  with  a  view  to 
securing  the  greater  safety  of  such  passengers,  have  also  been 
prescribed  by  the  same  legislative  authority.  Provision  is  made 
for  the  appointment  by  the  federal  government  of  a  supervis- 
ing inspector-general,  supervising  inspectors  and  local  in- 
spectors for  certain  designated  districts,  of  steam-vessels  navi- 
gating any  of  the  waters  of  the  United  States  which  are  com- 
mon highways  of  commerce,  or  are  open  to  general  or  com- 
petitive commerce,  excepting  the  public  vessels  of  the  United 
States,  vessels  of  other  countries,  and  boats  propelled  in  whole 
or  in  part  by  steam,  designed  for  the  navigation  of  canals; 
whose  duty  it  shall  be  to  establish  such  regulations,  to  be  ob- 
served by  all  such  steam-vessels  in  passing  each  other,  as  they 
shall  from  time  to  time  deem  necessary  for  safety,  for  the 
violation  of  which,  when  thus  established,  certain  penalties  are 
provided ;  to  inspect  annually  the  hulls  and  boilers  of  such 
vessels,  and  satisfy  themselves  that  every  such  vessel  is  of  a 
structure  suitable  for  the  service  in  which  she  is  employed,  has 
suitable  accommodations  for  passengers  and  crew,  and  is  in  a 
condition  to  warrant  the  belief  that  she  may  be  used  in  naviga- 
tion as  a  steamer  with  safety  to  life,  and  that  all  the  require- 

liability     for     not     lighting     and  r.  Navigation  Co.,  14  N.  Y.  Suppl. 

guarding  liatchways,  see  The  Fur-  797;    for   failure   to   use   requisite 

nessia,  35  Fed.  Rep.  798;  The  Pilot  care;  The  Nederland,  14  Fed.  Rep. 

Boy,   23   Fed.   Rep.   103;    for  leav-  63. 
ing  rudder-chains  exposed;  Garoni        39.  Ante,  §  344. 
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ments  of  law  in  regard  to  fires,  boats,  pumps,  hose,  life-preserv- 
ers, floats,  anchors,  cables  and  other  things,  are  faithfully  com- 
plied with;  and  shall  satisfy  themselves,  by  subjecting  all 
boilers  to  hydrostatic  pressure  and  by  thorough  examination, 
that  the  boilers  are  well  made,  of  good  and  suitable  material, 
and  that  their  construction  is  complete  as  to  openings  for  the 
passage  of  water  and  steam,  as  to  the  dimensions  and  freedom 
from  obstruction  of  all  pipes  and  tubes,  as  to  safety-valves, 
etc.,  so  that  all  such  boilers  and  machinery  and  the  appurte- 
nances are  such  as  may  be  safely  employed  in  the  service  pro- 
posed for  them,  without  peril  to  life;  and  that  when  the  in- 
spectors approve  the  vessel  and  her  equipments  throughout, 
they  shall  make  and  subscribe,  under  oath,  a  certificate  to  that 
effect,  two  copies  of  which  shall  be  placed  by  the  master  or 
owner  of  the  vessel  in  conspicuous  places  thereon."*^ 

Sec.  1149.  (§  620.)  Penalties  imposed  for  dangerous  prac- 
tices.— Penalties  are  also  provided  by  the  act  for  the  carriage 
of  gunpowder  upon  such  vessels  employed  in  the  transporta- 
tion of  passengers,  without  a  certificate  from  such  inspectors 
authorizing  it;  for  the  improper  or  fraudulent  construction  of 
boilers;  for  subjecting  such  boilers  to  a  greater  pressure  of 

40.  Congress,  in  the  exercise  of  greatly    expanded    by    subsequent 

its    power    to    regulate    commerce  legislation    in   furtherance   of  the 

among  the    states,    passed   an   act  same  policy,  and  especially  by  the 

in   1838  to  provide  for  the  better  amendment   of    1852    (10    Stat,    at 

security  of  the  lives  of  passengers  Large,  61);  and  in  February,  1871, 

on   board    of  vessels   propelled    in  an   act    was    passed    covering   the 

whole  or  in  part  by  steam,  which  whole  subject.     16  Stat,  at  Large, 

included  provisions  for  the  inspec-  440;    R.   S.   Tit.   LII,   chs.    1,  2   §§ 

tion,  by  officers  appointed  for  that  4399-4500. 

purpose,    of   the    boilers   and    ma-  Subsequent     amendments     have 

chinery  of  such  vesels.  5  Stat,  at  only  enlarged  the  scope  of  the  act 

Large,  304.     It  was  made  the  duty  as  new  conditions  arose  from  time 

of    owners    of    steam    vessels    to  to  time  demanding  legislation.  All 

cause  such  inspection  to  be  made,  the  amendments  have  been  in  the 

and    licenses    were    granted    only  direction  of  greater  protection  for 

after  obtaining  the  inspector's  cer-  the    passenger.     See,    U.    S.    Com- 

tificate.      The    system    of    govern-  piled  Statutes,  pages  3014  to  3028 

ment  supervision  over  steam  ves-  inclusive, 
sels    initiated    by    this    act    was 
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steam  than  is  allowed  by  the  act  or  fixed  by  the  inspectors,  or 
for  intentionally  loading  or  obstructing,  in  any  way  or  man- 
ner, the  safety-valve  of  a  boiler,  so  as  to  subject  it  to  a  greater 
pressure  of  steam  than  the  amount  allowed  by  the  certificate  of 
the  inspectors,  or  for  intentionally  hindering  the  operation  of 
any  machinery  or  device  employed  to  denote  the  state  of  the 
water  or  steam  in  any  boiler,  or  to  give  warning  of  any  ap- 
proaching danger,  or  for  intentionall}^  permitting  the  water 
therein  to  fall  below  the  prescribed  low-water  line  of  the 
boiler.'ii 

Sec.  1150.  (§  621.)  Licensing  officers,  etc. — It  is  also  enact- 
ed that  such  inspectors  shall  license  and  classify  the  masters, 
mates,  engineers  and  pilots  of  all  steam  vessels,  and  that  it 
shall  be  unlawful  for  any  vessel  to  employ  any  person  or  for 
any  person  to  serve  as  a  master,  chief  mate,  engineer  or  pilot 
on  any  steamer  who  is  not  so  licensed ;  and  that  when  certifi- 
cates of  license  are  so  obtained  they  shall  also  be  placed  by  the 
persons  receiving  them  in  conspicuous  places  upon  the  vessels 
upon  which  they  may  be  employed.  Provision  is  also  made 
for  the  revocation  of  such  licenses  for  negligence,  misbehavior, 
unskilfulness  or  the  wilful  violation  of  any  of  the  provisions  of 
the  act,  and  for  the  re-inspection  of  such  steamers  as  often  as 
the  inspectors  may  consider  it  proper  or  necessary,  and  for  the 
making  of  such  repairs  by  the  master  or  owners  as  the  in- 
spectors may  direct.^- 

Sec.  1151.  (§  622.)  Statutory  regulations  for  safety.— Reg- 
ulations are  also  made  by  the  same  law-making  power  provid- 
ing that  no  steamer  shall  depart  from  any  port  without  a  full 
complement  of  licensed  officers  and  crew ;  limiting  the  number 
of  passengers  according  to  the  accommodations  of  such  ves- 
sels;  for  keeping  a  correct  list  of  all  passengers  received  and  de- 
livered from  day  to  day ;  for  precautions  against  fire ;  prohib- 

41.  U.  S.  Compiled  Statutes,  utes,  pages  3034  to  3041  inclusive, 
pages  3028  to  3034  inclusive.  On    §   4499,    see   The    Idaho,    20 

42.  R.  S.  of  U.  S.,  Tit.  LII,  ch.  1,  Fed.  Rep.  187;  on  §  4466,  see  The 
§§  4399-4462;  U.  S.  Compiled  Stat-  Pope  Catlin,  31  Fed.  Rep.  408. 
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iting  the  transportation  upon  any  steamer  carrying  passengers 
of  inflammable  or  dangerous  goods  except  upon  certain  condi- 
tions; for  keeping  watchmen  during  the  night-time,  in  the 
cabin  and  on  deck,  to  guard  against  fire  and  other  dangers, 
and  to  give  the  alarm  in  case  of  accident  or  disaster;  for  a 
proper  supply  of  life-preservers  for  every  cabin  passenger  for 
which  the  vessel  may  have  accommodation ;  for  stairways  and 
gangways  to  facilitate  the  escape  of  both  cabin  and  deck  pas- 
sengers in  case  of  the  sinking  of  the  vessel  or  other  accident 
endangering  life ;  for  keeping  life-boats  of  such  dimensions  and 
arrangements  as  the  board  of  supervising  inspectors  may  pre- 
scribe to  be  carried  in  the  most  convenient  manner  for  im- 
mediate use  in  case  of  accident ;  as  to  all  which  requirements, 
and  the  manner  of  complying  with  them,  as  well  as  the  penal- 
ties for  their  neglect,  the  duties  of  such  carriers  are  laid  down 
with  great  detail.  And  it  is  further  provided  that  whenever 
damage  IS  sustained  by  any  passenger  or  his  "baggage  from  fire, 
collision,  explosion  or  other  cause,  the  master  and  owner  of 
such  vessel,  or  either  of  them,  and  the  vessel  itself,  shall  be 
liable  to  such  person  so  injured  to  the  full  amoimt  of  the 
damage,  if  it  happens  through  any  neglect  or  failure  to  comply 
with  the  provisions  of  the  act,  or  through  known  defects  or 
imperfections  of  the  steaming  apparatus  or  of  the  hull  of  such 
vessel  ;^^  and  that  any  person  sustaining  loss  or  injury  through 
the  carelessness,  negligence  or  wilful  misconduct  of  any 
master,  mate,  engineer  or  pilot,  or  his  neglect  or  refusal  to  obey 
the  laws  governing  the  navigation  of  such  steamers,  may  sue 
such  master,  mate,  engineer  or  pilot  and  recover  damages  for 
any  such  injury  caused  by  hini.^^ 

43.  This  provision  of  the  act  im-  tends  also  to  cases  where  the  in- 
posing  liability  upon  the  owner  of  jury  or  damage  is  caused  solely  by 
the  vessel  and  upon  the  vessel  it-  the  neglect  of  the  master  or  other 
self  to  the  full  amount  of  the  persons  employed  upon  the  vessel ; 
damage  sustained  by  the  passen-  and  is  not  inconsistent  with  the 
ger  (sec.  4493)  is  not  confined  to  act  of  1851,  limiting  the  liability 
cases  in  which  he  is  chargeable  of  such  owners.  Carroll  v.  The 
with  personal  default  or  neglect  Railroad,  58  N.  Y.  126. 
to   comply   with   the   act,   but   ex-        44.  R.  S.  of  U.  S.,  Tit.   LII,  ch. 
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Sec.  1152.  (§  623.)  Government  of  merchant  vessels. — Laws 
have  also  been  passed  by  congress  making  specific  regulations 
for  the  government  of  merchant  vessels,  owned  in  whole  or  in 
part  by  citizens  of  the  United  States,  in  the  transportation  of 
passengers,  including  emigrants,  from  foreign  ports  or  places, 
other  than  those  belonging  to  foreign  contiguous  territory,  to 
any  port  or  place  within  the  United  States,  or  from  a  port 
within  the  jurisdiction  of  the  United  States  to  a  foreign  port, 
or  from  a  port  on  the  Pacific  coast  to  one  upon  the  Atlantic 
coast  of  the  United  States,  or  from  a  port  of  the  United  States 
upon  the  Atlantic  coast  to  a  port  upon  the  Pacific,  or,  when 
the  vessel  is  registered,  enrolled  or  licensed  within  the  United 
States,  from  a  port  in  one  foreign  country  to  another  foreign 
port.  These  regulations  prescribe  the  number  of  passengers 
which  any  such  vessel  may  carry,  proportioned  to  its  tonnage, 
and  the  space  upon  such  vessel  to  be  appropriated  to  the  use 
of  each  passenger,  and  which  shall  not  be  occupied  by  stores 
or  other  goods,  not  the  personal  baggage  of  such  passenger. 
They  also  provide  for  lockers  and  hospitals ;  for  the  manner  of 
the  construction  of  berths;  for  ventilation;  for  the  supply  of 
provisions  and  water  for  the  use  of  passengers  upon  the 
voyage;  for  the  cooking  and  distribution  of  food  and  provis- 
ions among  the  passengers  at  regular  and  stated  hours,  by 
messes,  or  in  such  other  manner  as  shall  be  deemed  best  and 
most  conducive  to  their  health  and  comfort;  and  confer  au- 
thority upon  the  master  to  maintain  good  discipline,  and  such 
habits  of  cleanliness  among  passengers  as  will  tend  to  the 
preservation  and  promotion  of  heath,  and,  for  those  purposes, 
to  adopt  such  regulations  as  he  may  think  proper;  for  the 
violation  or  neglect  of  any  of  which  provisions  the  appropriate 
penalties  were  provided  by  the  act.^ 

2,  §§  4463-4500;  U.  S.  Compiled  N.  E.  Rep.  74,  58  L.  R.  A.  432,  hold- 
Statutes,  pages  3044  to  3059  in-  ing  that  a  ticket  holder  has  no 
elusive.  right  of  action  for  being  left  be- 
On  §  4472,  see  Egan  r.  Steam-  hind  as  a  result  of  the  U.  S.  inspec- 
boat  Co.,  86  Hun,  542,  33  N.  Y.  toi  refusing  to  allow  the  vessel  to 
Supp.  791.  receive  any  more  passengers. 

On     §     4465,     see     Hughson     v.        1.  R.  S.  of  U.  S.  Tit.  XLVIII,  ch. 

Steamboat  Co.,   181   Mass.   325,   64  6,    §§    4252-4277;    U.    S.    Compiled 
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Sec.  1153.  (§  624.)  Regulations  to  prevent  collisions. 
Rules  have  also  been  prescribed  by  law  for  the  prevention  of 
collisions  between  sailing  vessels  and  steam  vessels,  whenever 
approaching  each  other  in  such  manner  as  to  involve  the  danger 
of  collision,  or  when,  in  a  fog  or  in  thick  weather,  they  may 
not  be  seen  by  each  other,  and  there  may  be  consequently 
danger  of  collision  when  one  may  be  stationary  and  the  other 
in  motion. 2 

Sec.  1154.  (§625.)  Purpose  of  these  regulations.— These 
legislative  enactments,  of  which  the  foregoing  is  a  very  brief 
summary,  intended  merely  to  indicate  their  character,  have 
been  framed  with  great  particularity,  with  the  view,  as  far  as 
it  can  be  done  by  statutory  regulations,  of  protecting  the  lives 
of  passengers  upon  water,  and  of  securing  for  them  the  ac- 
commodations necessary  for  their  comfort  upon  long  voyages. 
The  provisions  of  the  law,  however,  in  regard  to  the  inspection 
of  such  vessels,  being  intended  solely  to  secure  the  safety  of  the 
passengers,  have  been  extended  so  as  to  require  the  inspection 
of  the  hulls  and  boilers  of  ferry-boats,  yachts  and  other  small 
craft  of  like  character,  as  well  as  of  tug  boats,  towing  boats 
and  freight  boats,  all  of  which  are  also  required  to  be  navigated 
by  a  licensed  engineer  and  a  licensed  pilot. 

Sec.  1155.  (§  626.)  These  regnlations  do  not  lessen  liabil- 
ity of  carrier  for  safe  carriage  of  passengers. — These  acts  are 
not  intended  to,  nor  do  they,  in  an^-^vise  lessen  the  responsibil- 

Statutes,    pages    2930    to    2936    in-  117  Fed.   68,   54  C.  C.   A.   454,  af- 

elusive.  firming    The    "Valencia,    110    Fed. 

Although  the  certificate  of  a  U.  221. 

S.    marine   inspector   permitting  a  2.  R.   S.   of  U.   S.,  Tit.   XLVIII, 

vessel    to   carry    more    passengers  eh.  5,  §§  4233-4251;  U.  S.  Compiled 

than  she  actually  carried  may  re-  Statutes,    pages   2863   to   2903    in- 

lieve    her    against    the    statutory  elusive. 

penalty  for  carrying  an  excessive  Non-compliance    with    the    stat- 

number  of  passengers,  it  does  not  ute  makes  a  prima  facie  case  of 

relieve   her   from    liability   to   the  negligence.      Schloterer    v.    Ferry 

passengers  if  any  damage  to  them  Co.,   78  N.   Y.   Supp.  202,   75  App. 

is     occasioned     thereby-       Pacific  Div.  330. 
Steam   Whaling   Co.    t\   Grismore, 
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ity  of  the  carrier  of  passengers  by  steam  vessels,  for  the  care 
and  diligence  in  providing  for  the  safety  and  comfort  of  such 
passengers  which  are  required  upon  the  general  principles  of 
the  common  law,  according  to  which  carriers  by  water  as  well 
as  by  land  are  bound,  **as  far  as  human  care  and  foresight  will 
go ' '  to  provide  for  the  safety  of  their  passengers.  They  are  in- 
tended as  additional  safeguards  for  the  protection  of  passen- 
gers on  steamboats  and  steam  vessels  of  every  kind,  without  in 
any  manner  interfering  with  or  affecting  the  obligation  of  the 
carrier  to  the  passenger ;  and  the  liability  of  the  owners  of  such 
vessels  is  not  restricted  nor  confined  to  the  acts  of  omission  or 
commission  for  which  penalties  are  provided,  nor  will  the 
strictest  compliance  with  every  provision  of  the  act  in  regard 
to  the  inspection  of  his  vessel  and  its  machinery,  nor  the  cer- 
tificate from  the  inspectors  of  their  fulfilling  in  every  respect 
the  requirements  of  the  act  relating  thereto,  create  any  pre- 
sumption in  the  carrier's  favor  when  the  question  of  his  negli- 
gence is  involved.  He  cannot  screen  himself  behind  the  pro- 
visions of  the  law  showing  that  he  has  complied  with  them, 
and  the  question  of  his  liability  to  the  passenger  will  be  deter- 
mined independently  of  them  and  as  though  they  had  never 
been  enacted.  The  presumption  of  negligence,  for  instance, 
arising  from  the  explosion  of  a  boiler  will  not  depend  upon 
evidence  of  a  non-compliance  with  the  act  providing  for  its  in- 
spection, but  vipon  the  rule  of  common  law  that  where  an  act 
takes  place  which  usually,  and  according  to  the  ordinary 
course  of  events,  wouRl  not  happen  if  proper  care  was  exer- 
cised, it  will  be  presumed  that  such  care  was  not  observed ;  nor, 
on  the  other  hand,  would  any  presumption  of  the  observance 
of  due  care  arise  from  evidence  of  a  strict  conformity  with 
the  law,  but,  on  the  contrary,  if  such  evidence  be  admissible, 
its  effect  would  be  to  strengthen  the  probability  of  negligence.^ 
Sec.  1156.  (§627.)  Duty  to  furnish  passengers  with  food 
and  other  necessaries. — It  not  being  the  usage  of  carriers  of 

3.  Caldwell     r.     The    Steamboat    Cush.  5:59;  Simmons  r.  The  Steam- 
Co.,   47   N.   Y.   282;   s.   c.   56  Barb,     boat  Co.,   97  Mass.   361. 
425;    Bradley   v.   The   Railroad,    2 
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passengers  by  water,  other  than  deck  or  steerage  passengers,  to 
require  that  the  passenger  shall  furnish  his  own  provisions  or 
sleeping  accommodations,  but  it  being,  on  the  contrary,  the 
universal  custom  of  such  carriers  to  provide  for  the  passenger 
these  necessaries,  when  the  length  of  the  voyage  makes  them 
indispensable^  it  is  implied  as  a  part  of  the  contract  of 
carriage  in  such  cases,  in  the  absence  of  express  stipulations 
upon  the  subject,  that  the  carrier  will  supply  the  passenger 
with  such  food  and  other  accom.modations  as  will  be  necessary 
for  his  health  and  comfort  upon  the  voyage  and  as  may  be 
.usual  and  customary  upon  such  vessels  and  upon  such  voyages; 
and  if  the  carrier,  under  such  circumstances,  should  so  far  fail 
in  his  duty  in  this  respect  as  to  cause  suffering  or  sickness,  or 
serious  grievance  of  any  kind  to  the  passenger,  he  would  be 
liable '  to  an  action  for  the  breach  of  his  contract.^  If  the 
passenger,  however,  with  full  knowledge  of  all  the  circum- 
stances, voluntarily  accepts  poorer  accommodations  rather  than 
not  to  be  able  to  make  the  journey  at  all,  the  carrier  will  not 
be  liable  for  any  damages  to  the  passenger  resulting  from  the 
poorer  accommodations.^ 


4.  The  Oregon,  133  Fed.  609,  68 
C.  C.  A.  603;  The  European,  120 
Fed.  776,  57  C.  C.  A.  140  (improper 
food);  The  D.  C.  Murray,  89  Fed. 
508  (inferior  food) ;  Defrier  v.  The 
Nicaragua,  81  Fed.  745  (insuf- 
ficient food). 

The  responsibility  of  furnishing 
food  as  imposed  by  Passenger  Act 
of  1882  (22  St.  at  Large,  1S6) 
cannot  be  evaded  by  charter  con- 
tract. The  Prinz  Georg,  23  Fed. 
Rep.  906. 

The  carrier  is  liable  for  not 
furnishing  food  and  acommodation 
as  stipulated  on  the  ticket.  O'Car- 
roll  V.  The  Havre,  45  Fed.  Rep. 
764. 

Passengers  who  purchase  sec- 
ond class  tickets  are  entitled  to 
second  class  accommodations,  and 
if  they  are  furnished  badly  venti- 


lated and  noisome  steerage  accom- 
modations and  poor  and  improper 
food,  they  may  recover  in  dam- 
ages from  the  owner  of  the  ves- 
sel for  breach  of  contract.  Pa- 
cific Whaling  Co.  r.  Grismore,  117 
Fed.  68,  54  C.  C.  A.  454,  affirmmg 
The  Valencia,  110  Fed.  221. 

A  carrier  by  water  cannot  ex- 
act a  cherge  for  the  use  of  a  state- 
room and  then  by  means  of  a  reg- 
ulation printed  on  the  ticket  de- 
prive the  passenger  of  the  use  of 
it.  If  the  passenger  fails  to  com- 
ply with  the  regulations  printed 
on  the  ticket,  and  the  stateroom 
i^  resold,  he  must  be  given  an- 
other room  or  his  money  must  be 
refunded.  Clark  r.  Railroad  Co., 
83  N.  Y.  Supp.  162,  40  Misc.  Rep. 
091. 

5.  It   being   at    the    close    of   a 
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Sec.  1157.  (§  628.)  Same  subject. — In  the  case  of  Young  v. 
Fewson,^  in  which  the  declaration  averred  that,  in  considera- 
tion of  a  certain  sum  paid  by  the  plaintiff  to  the  defendant,  it 
was  the  defendant's  duty  to  furnish  him  with  good  and  fresh 
provisions  on  a  voyage,  and  that  he  did  not  do  so.  Lord  Den- 
man,  in  summing  up,  told  the  jury  that  it  was  the  duty  of  the 
defendant,  as  master  of  the  vessel,  to  supply  good  and  fresh 
provisions  for  the  plaintiff,  and  that  if  he  did  not  provide  such 
supply,  then  the  question  would  be  whether  the  plaintiff  had 
been  in  any  degree  a  sufferer  by  the  captain's  neglect.  "I 
think,"  said  he,  "the  result  of  the  whole  is,  that  the  captain 
did  not  supply  so  large  a  quantity  of  good  and  fresh  provisions 
as  is  usual  under  such  circumstances.  But  there  is  no  real 
ground  of  complaint,  no  right  of  action,  unless  the  plaintiff  has 
really  been  a  sufferer;  for  it  is  not  because  a  man  does  not  get 
so  good  a  dinner  as  he  might  have  had,  that  he  is  therefore  to 
have  a  right  of  action  against  the  captain  who  does  not  provide 
all  that  he  ought.  You  must  be  satisfied  that  there  was  a  real 
grievance  sustained  by  the  plaintiff."  There  was,  however, 
a  verdict  for  the  plaintiff.  And  where  a  passenger  filed  a  libel 
in  rem  against  the  ship,  alleging  that  he  had  not  been  furnished 
with  provisions  and  water  on  his  passage  from  Liverpool  to 
New  York,  there  was  a  decree  for  the  libelant,  the  court  (Nel- 
son, J.)  holding  that  it  was  a  part  of  a  passenger's  contract 
that  they  should  be  furnished,  and  that  the  vessel  was  liable 
for  a  breach  of  such  contract  in  the  same  manner  as  for  a 
breach  of  a  contract  of  affreightment  of  merchandise."^ 

Sec.  1158.  Same  subject — Steerage  passengers. — In  the  ab- 
sence of  a  binding  usage  to  the  contrary,  or  special  contract 

summer  season,   a  boat  was  over-  full  knowledge  of  all  the  circum- 

crowded.       Not     having     reserved  stances,  deceased  had  assumed  the 

berths  for  himself  and  party,  de-  risk  of  sleeping   on  the  mattress. 

ceased,    nevertheless,    insisted    on  Van  Anda   v.   Navigation  Co.,   Ill 

going.      The    officers    of    the    boat  Fed.  765,  49  C.  C.  A.  5f)rt,  55  L.  R. 

finally   offered  to  take  him   if  he  A.  544. 

would    accept   a   cot   or   mattress.  6.  8  Carr.  &  P.  55. 

He  accepted  the   offer,  contracted  See  also.  The  President,  92  Fed. 

pneumonia,  and  died.    The  carrier  67.3. 

was  held  not  liable  because,  with  7.  The  Aberfoyle,  i  Blatch.  360. 
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with  the  carrier,  steerage  passengers  are  not  entitled  to  be  fur- 
nished bedding.'^  And  although  a  steerage  passenger  may  have 
some  cause  to  complain  because  dogs  are  carried  in  the  steerage 
cabin,  still  this  does  not  constitute  such  a  breach  of  the  car- 
rier's contract  for  passage  as  to  entitle  him  to  substantial 
damages.*^ 

Sec.  1159.  (^629.)  Authority  of  master.— The  master  of  a 
ship  must,  from  necessity,  be  justified  in  emergencies  in  as- 
suming and  exercising  a  more  despotic  power  over  both  the 
passengers  and  the  crew  of  his  vessel  than  could  ever  become 
necessary  in  the  case  of  carriers  by  land.  He  is  a  quasi  magis- 
trate on  board  his  ship  at  sea,  and  may,  within  certain  limits, 
enforce  and  justify  orders  which  in  port  would  expose  him  to 
censure,  to  civil  responsibility  and  to  punishment.^*^  His  ship 
may  be  placed  in  situations  of  extreme  peril  from  tempests, 
from  mutiny,  or  from  exposure  to  capture  by  an  enemy  or  by 
pirates,  when  the  preservation  of  all  on  board,  and  of  the  ship 
itself,  may  depend  upon  implicit  obedience  to  his  orders,  not 
only  by  the  crew  of  the  ship  but  by  the  passengers  themselves. 
In  such  perilous  situations,  obedience  to  his  authority  is  a  duty 
incumbent  upon  every  passenger,  and  in  times  of  such  extraor- 
dinary danger  he  may  be  called  upon  to  render  any  service 
which  may  be  required  by  the  master  and  which  it  may  be  in 
his  power  to  perform,  although  it  may  expose  him  to  danger. 
He  may  be  required,  for  instance,  to  work  at  the  pumps  with 
the  crew  if  his  assistance  in  that  way  may  be  deemed  neces- 
sary to  save  the  ship  and  the  lives  of  those  on  board,  or  he 
may  be  required  to  resist  the  attack  of  an  enemy  upon  the  ship, 
though  it  may  expose  him  to  great  personal  danger. 

Sec.  1160.  (s?  630.)  Same  subject. — But  while  the  master 
may  lawfully  require  whatever  is  necessary  for  the  security  of 
the  vessel,  the  discipline  of  the  crew,  or  the  safety  of  all  on 
board,  not  only  of  the  ship's  company,  who  are  bound  at  all 

8.  The  Centennial,  131  Fed.  816;         9.  The  Centennial,  supra. 
Defrier  v.  The  Nicaragua,  81  Fed         10.  Block  v.  Bannerman,  10  La. 
745.  Ann.  1. 


1356  THE   LAW    OF    CARRIERS.  [§1161. 

times  to  obey  him,  but  also  of  those  who  stand  in  the  relation 
of  passengers  to  the  ship,  the  exercise  of  this  power  must,  at 
the  master's  peril,  be  restricted  by  the  necessity  of  the  case; 
and  while,  on  the  ground  of  such  necessity,  he  may  enforce  and 
justify  orders  and  a  course  of  conduct  towards  the  passengers 
which  would,  under  ordinary  circumstances,  be  regarded  as 
in  the  highest  degree  tyrannical,  he  can,  even  in  times  of  dan- 
ger, require  no  more  exertion  or  exposure  on  the  part  of  the 
passenger  than  is  strictly  necessary;  and  if  he  subject  him  to 
dangerj  or  to  a  severity  of  treatment  which  the  emergency 
did  not  justify,  he  will  be  liable  to  the  passenger  in  an  action 
for  damages.i^ 

Sec.  1161.  (§  631.)  Duty  of  master  to  provide  for  safety, 
health  and  comfort  of  passengers. — On  the  other  hand,  it  is  the 
duty  of  the  master  of  the  vessel  to  attend  to  the  preservation  of 
the  health  and  to  the  comfort  of  the  crew  and  passengers,  as 
well  as  to  the  safety  of  the  vessel  and  cargo.  In  respect  to 
passengers,  the  duty  of  the  master  is  one  of  peculiar  responsi- 
bility and  delicacy,  and  a  stipulation  in  their  contract  with  him 
is  always  implied  that  the  treatment  which  they  shall  receive, 
not  only  from  him  but  from  all  those  under  his  authority,  shall 
be  respectful ;  and  he  would  fail  in  his  duty  to  them  if  he  did 
not  himself  observe  in  his  conduct  towards  them  those  rules  of 
civility  and  politeness  so  essential  to  the  comfort  of  those  con. 
fined  on  shipboard,  and  also  enforce  their  observance  by  all 
those  in  the  ship's  employment.  Aud  when  in  a  case  before 
Story,  J.,  before  referred  to,  it  was  urged  that  while  a  failure 
in  this  regard  by  the  master  of  the  vessel  might  be  a  breach 
of  good  manners,  or  an  offense  against  strict  morality,  it  was 
not  a  breach  of  duty  of  which  the  law  could  take  cognizance  or 
punish,  it  was  replied  that  the  law  involved  no  such  absurdity, 
and  the  judgment  of  the  court  was  that  the  contract  of  the 

11.  Boyce   v.    Bayleffe,    1    Camp,  gious  disease  to  be  kept  separated 

58;    Keene  v.  Lizardi,   5   La.   431;  from  other  passengers.    The  Ham- 

3  Kent's  Com.  160,  n.     Master  may  monia,  10  Bene.  512. 
require   passenger   ill   with   conta- 
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passengers  with  the  master  was  not  "for  mere  ship-room  and 
personal  existence  on  board,  but  for  reasonable  food,  com- 
forts, necessaries  and  kindness.  It  is  a  stipulation  not  for 
toleration  merely,  but  for  respectful  treatment,  for  that  de- 
cency of  demeanor  which  constitutes  the  charm  of  social  life, 
for  that  attention  which  mitigates  evils  without  reluctance,  and 
that  promptitude  which  administers  aid  to  distress.  In  respect 
to  females  it  proceeds  yet  further;  it  includes  an  implied  stip- 
ulation against  general  obscenity,  that  immodesty  of  approach 
which  borders  ou  lasciviousness,  and  against  that  wanton  dis- 
regard of  the  feelings  which  aggravates  every  evil,  and  en- 
deavors, by  the  excitement  of  terror  and  cool  malignancy  of 
conduct,  to  inflict  torture  upon  susceptible  minds.  "^  2  "Where, 
therefore,  while  a  vessel  was  lying  in  a  foreign  port,  a  seaman, 
in  the  night-time,  entered  the  state-room  of  a  female  passenger, 
attempted  a  rape,  and  behaved  with  indecency  in  her  presence, 
and,  upon  complaint  to  the  master,  he  was  immediately  dis- 
charged and  put  ashore,  it  was  held  to  be  a  just  and  legal 
ground  for  the  discharge  of  the  seaman.^^  And  in  a  case 
where  the  facts  were  that  a  passenger  and  the  clerk  of  a  steam- 
er had  a  slight  altercation  about  the  payment  of  passage 
money,  the  passenger  declining  to  pay  unless  the  clerk  would 
make  change  of  a  bank-note  which  the  passenger  offered,  and 
some  time  afterwards  the  clerk  made  an  assault  upon  him 
whilst  sitting  quietly  in  the  saloon  of  the  boat,  and  treated  him 
with  great  indignity  and  outrage,  it  was  held  that  the  vessel 
and  its  owners  were  liable  to  the  libelant  in  damages  for  such 
treatment  by  the  clerk,  it  being  a  gross  violation  of  the  duty 
of  respectful  behavior  due  from  the  carrier  to  his  passenger.^-* 
So  in  bad  weather,  it  is  the  dut}'  of  the  master  to  keep  the 
passengers  under  deck;  and  if  he  requires  them  during  such 
weather  to  go  on  deck  for  food  when  the  vessel  is  pitching  and 
throwing  water  over  the  deck,  the  owners  will  be  liable  for  an 

12.  Chamberlain   r.   Chandler,   3        14.  Pendleton  v.  Kinsley,  3  Cliff. 
Mason,  242.  416, 

13.  Nieto  V.  Clark,  1  Cliff.  145. 
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injury  to  a  passenger  caused  by  his  being  thrown  down  by  a 
wave.^s 

Sec.  1162.  (§  632.)  Same  subject — Duty  in  respect  of  women 
and  children. — Indeed,  as  to  minors  and  female  passengers,  it 
has  been  said  that  the  master  stands,  upon  a  voyage,  in  loco 
parentis  to  them,  such  passengers  being  comparatively  help- 
less, and  liable  to  imposition  and  mistreatment.  And  upon 
this  principle,  where  the  master  of  a  coasting  steamer  suffered 
a  notorious  gambler,  a  passenger  on  his  vessel,  to  decoy  a 
minor,  also  a  passenger,  into  playing  upon  a  "sweat  cloth," 
by  which  the  latter  lost  a  large  svim  of  money  belonging  to  his 
widowed  mother,  it  was  held  that  the  master  was  liable  in  a 
suit  in  admiralty  by  the  mother  for  the  whole  amount  of  the 
money  so  lost,  with  interest.^  ^ 

Sec.  1163.  (§  632a.)  Same  subject — Duty  to  aid  sick  or 
disabled  passengers. — So  where,  from  sickness  or  accident  up- 
on the  voyage,  the  passenger  becomes  unable  to  properly  pro- 
vide or  protect  himself,  it  is  the  duty  of  the  carrier  to  extend 
such  aid  and  protection  as  the  passenger's  condition  may  re- 
quire. It  was  so  held  where  the  passenger  was  a  woman  upon 
a  steamship.  During  the  night  the  berth  above  hers  fell,  owing 
to  its  f ault3^  construction ;  the  woman  in  the  berth  below,  think- 
ing that  the  ship  was  sinking,  became  so  paralyzed  with  fear 
as  to  be  unable  to  move  or  stand  alone;  being  removed  from 
her  berth  and  left  to  stand  without  aid,  she  was  thrown  vio- 
lently down  by  the  rolling  of  the  ship,  and  the  carrier  was  held 
liable  for  not  providing  for  her  safety.^'^ 

But  the  errors,  mistakes,  or  negligence  of  a  ship's  doctor  in 
caring  for  sick  passengers  are  not  imputable  to  the  ship  where 

15.  The  Prinzess  Irene,  139  Fed.  Whether  the  carrier  is  bound  to 
810.  furnish  a  surgeon,  quaere:  but  if 

16.  Smith  V.  Wilson,  31  How.  Pr.  bound,  by  law  or  contract,  must 
272.  use  reasonable  care  and  diligence 

17.  Smith   i\   Packet   Co.,   86   N.  in     his     selection.     Laubheim     v. 
Y.    408,    citing    Sheridan    v.    Rail-  Steamship  Co.,  107  N.  Y.  228. 
road  Co.,  36  Jsf.  Y.  39. 
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it   is  not   shown   that  the   ship's   owners   were   negligent   in 
selecting  him.^^ 

Sec.  1164.  (^  633.)  Passenger  must  conduct  himself  prop- 
erly.— But  the  treatment  of  the  passenger  due  from  the  master 
and  those  under  his  command  may  depend  in  a  great  degree  up- 
on the  passenger's  conduct  during  the  voyage.  If  he  con- 
ducts himself  in  a  manner  calculated  to  weaken  the  due  author- 
ity of  the  master  or  officers,  or  interferes  with  the  management 
of  the  vessel,  or  exposes  his  fellow-passengers,  or  any  person  on 
board,  to  annoyance  or  unnecessary  inconvenience,  the  master 
may  coerce  him  into  better  behavior,  or  remove  him  from  the 
society  of  those  whom  he  annoys.  But  he  must  not  interfere  to 
this  extent  with  his  passengers  on  slight  grounds,  but  only 
where  grave  reasons  for  so  doing  exist,  and  then  he  must  go 
no  further  than  is  necessary  to  the  proper  discipline  of  the 
ship,  and  to  secure  the  comfort  of  other  passengers.  Where  the 
complaint  was  that  the  plaintiff  had  been  excluded  from  the 
cuddy  of  the  ship  and  from  certain  parts  of  the  deck,  and  the 
justification  pleaded  was  that  the  plaintiff  had  been  guilty  of 
ungentlemanly  conduct,  Tindall,  C.  J.,  charged  the  jury  that 
"it  would  be  difficult  to  say,  if  it  rested  here,  in  what  degree 
want  of  polish  would,  in  point  of  law,  warrant  a  captain  in 
excluding  a  passenger  from  the  cuddy.  Conduct  unbecoming 
a  gentleman,  in  the  strict  sense  of  the  word,  might  justify  him ; 
but  in  this  case  there  is  no  imputation  of  the  want  of  gentle- 
manly principle.  .  .  .  The  third  ground  is  the  threat  used 
by  the  plaintiff  that  he  would  cane  the  defendant.  .  ,  It  is 
important  to  consider  this,  as,  if  it  did  operate  on  the  mind  of 
the  defendant  at  the  time  of  the  exclusion,  I  cannot  conceive 
that  such  conduct  Avould  not  justify  that  exclusion.  A  man  who 
had  threatened  the  commanding  officer  of  the  ship  with  person- 

18.  The    Napolitan    Prince,    134  Steamship    Co.,   132   N.    Y.   91,    .10 

Fed.    159;     O'Brein    v.    Steamship  N.   E.  Rep.  482,   28   Am.   St.  Rep. 

Co.,  154  Mass.  372,  28  N.  E.  Rep.  556,    15    L.    R.    A.    166,    reversing 

266,    13    L.    R.    A.    329;     Allan    V.  55    Hun,    611,    8   N.    Y.   Supp.    803. 
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al  violence  would  not  be  a  fit  person  to  remain  at  the  table  at 
which  he  presided.  "^^ 

Sec.  1165.  Duty  to  furnish  berths. — If  a  berth  is  a  reason- 
able and  proper  accommodation  on  a  steamship,  the  car- 
rier will  be  liable  if  it  fails  to  inform  the  passenger  when  he 
purchases  his  ticket  that  all  the  berths  for  that  trip  are  dis- 
posed of.-"  The  carrier  must  also  serve  the  public  without 
discrimination  and  sell  its  tickets  and  accommodations  in  the 
order  of  application.  Thus  if  it  refuses  one  passenger  a  berth 
on  a  steamship,  and  later  furnishes  a  berth  to  another,  it  will 
be  liable  to  such  passenger  for  any  resulting  damage.^i 

Sec.  1166.  (§634.)  How  far  carrier  by  water  bound  by 
schedule  as  to  leaving. — Il^ow  far  the  advertisements  of  the 
carrier,  as  to  his  time  of  departure  upon  the  contemplated 
journey,  amount  to  contracts  between  him  and  the  passenger 
in  land  carriages,  and  how  far  he  can  be  made  liable  for  a 
non-compliance  with  his  public  undertaking  in  this  respect, 
has  been  already  noticed.^^  In  respect  to  the  delay  in  its  de- 
parture by  a  ship  upon  a  contemplated  voyage  after  the  time 
at  which  it  was  advertised  to  sail,  or  at  which  it  was  to  sail 
according  to  its  contract  with  the  passenger,  it  has  been  held 
that  any  material  delay,  especially  if  it  can  be  shown  that  time 
was  regarded  as  an  essential  part  of  the  contract,  will  subject 
the  ship  and  its  owners  to  a  liability  for  damages  at  the  suit  of 
the  aggrieved  party. ^^ 

Sec.  1167.  Same  subject — Carrier  by  water  not  bound  to 
deliver  telegrams  addressed  to  passengers. — In  the  absence  of 

19.  Prendergast  r.  Compton,  8  Exch.  395;  Cobb  v.  Howard,  3 
Car.  &  P.  454;  Noden  r.  Johnson,  Blatch.  524;  Yates  v.  Duff,  5  Car. 
IG  Q.  B.  218,  2  Eng.  L.  &  Eq.  201.  &   P.    369.      Where    the   ticket   ex- 

20.  Patterson   ;-.    Steamship   Co.,  pressly     states    that     the    voyage 

N.   Car.  ,   53   S.   E.  Rep.  shall    be   direct,    and    a    material 

224.  deviation  is  made,  the  passenger  is 

21.  Patterson  v.  Steamship  Co.,  entitled  to  damages  for  the  delay 
supra.  and   at  least  for  the  price  of  the 

22.  Ante,  §§   1104-1107.  ticket.     De   Colange   v.   The   Mar- 

23.  Cranston      v.      Marshall,      5  quax,  37  Fed.  Rep.  157. 
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any  evidence  tending  to  show  that  it  is  a  part  of  the  business 
habit  or  custom  of  a  carrier  of  passengers  by  water  to  receive 
telegrams  for  delivery  to  its  passengers,  or  that  it  knew  or 
permitted  this  to  be  done  by  its  officers,  servants  or  agents,  the 
carrier  is  not  liable  for  the  non-delivery  of  a  telegram  ad- 
dressed to  a  passenger  on  board  its  steamer  and  by  direction 
of  the  captain  accepted  by  the  purser  for  delivery.  The  court 
will  not,  as  a  matter  of  law,  charge  the  owner  with  the  duty 
of  delivering  telegrams  addressed  to  passengers.-* 

Sec.  1168.  Passengers  may  refuse  to  be  carried  in  unsea- 
worthy  ship. — In  every  contract  for  the  transportation  of  pas- 
sengers by  water,  there  is  an  implied  warranty  on  the 
part  of  the  owner  that  the  vessel  is  seaworthy,  or  that 
she  will  be  made  seaworthy  before  proceeding  upon  the 
voyage;  and  it  is  the  duty  of  the  owners  of  the  ship 
to  make  all  necessary  repairs,  and  remedy  all  known  de- 
fects in  the  construction  of  the  vessel,  so  that  her  appearance 
will  inspire  confidence  in  those  who  make  inquiries  as  to  her 
condition.  Failure  to  make  necessary  repairs,  or'  to  remedy 
known  defects  in  the  construction  or  equipment  of  a  ship  be- 
fore proceeding  upon  a  voyage,  constitutes  a  breach  of  the 
carrier's  contract  with  his  passengers;  and  passengers  have  a 
right  when  there  has  been  such  breach  of  contract  to  refuse 
to  go  in  her  and  to  recover  damages  as  for  any  other  breach 
of  contract. 25 

Sec.  1169.  Liability  of  carrier  by  water  continues  until  pas- 
senger and  his  baggage  are  safely  landed. — Landing  is  a  part 
of  the  contract  with  a  passenger,  and  a  carrier  by  boat  will  be 
liable  in  damages  either  for  a  negligent  injury  to  the  passenger 
or  his  baggage  during  the  transfer,^^  or  for  a  negligent  failure 
to  land  the  passenger  or  his  baggage  at  destination.^'^    Nor  is 

24.  Davies  v.  Steamboat  Co.,  94  by  water  was  held  guilty  of  neg- 
Me.  379,  47  Atl.  Rep.  896,  53  L.  R.  ligence  in  attempting  to  transfer 
A.   239.  an  inexperienced  female  passenger 

25.  The  Guardian,   89   Fed.   998.     from    a   boat    to    a   skiff    in    mid- 
26.  In   Le   Blanc   v.    Sweet,    107     stream  without  stopping  the  boat 

La.  355,  31  So.  Rep.  766,  a  carrier        27.  Pacific  Steam  Whaling  Co.  r. 
S6 
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the  carrier  relieved  from  liability  for  his  failure  to  land  bag- 
gage by  reason  of  language  in  the  contract  that  the  landing 
should  not  be  deemed  a  part  of  the  voyage.^^  So  a  custom  in 
regard  to  the  landing  of  passengers  or  their  baggage,  in  order 
to  be  upheld  by  the  courts,  must  be  reasonable  in  its  nature.^!* 

When  passengers  contract  to  be  carried  to  a  port  where 
they  are  to  procure  boats  to  land  themselves  and  stores,  they 
must  be  given  a  reasonable  length  of  time  to  disembark  with 
their  stores,  and  the  non-performance  of  such  an  agreement 
can  only  be  excused  by  the  "act  of  God,"  the  "public  ene- 
mies," or  the  "public  authority. "^^ 

To  excuse  the  non-performance  of  a  contract  to  carry  a  pas- 
senger on  the  ground  of  an  act  of  God,  it  must  appear  that 
the  carrier  was  chargeable  with  no  want  of  diligence  or  was  in 
no  respect  negligent.  Thus,  the  fact  that  a  voyage  in  the  fall 
of  the  year  was  prevented  by  low  water  wnll  not  excuse  the  car- 
rier from  his  contract  wdth  a  passenger  on  the  ground  of  an 
act  of  God,  unless  he  can  show  that  such  a  stage  of  the  water 
was  utterly  unforeseen  and  wholly  unexampled.  The  fact  that 
it  was  near  a  season  of  the  year  when  low  water  usually  pre- 
vailed would  charge  the  carrier  with  notice.^^  So  a  carrier 
by  water  has  been  held  liable  for  its  failure  to  land  a  passen- 
ger at  destination  where  the  bay  at  the  passenger's  destination 
was  ice-bound  and  impossible  of  access,  the  court  regarding 
it  as  the  carrier's  duty  to  have  informed  himself  of  that  fact 
before  accepting  the  passenger.^^ 

Grismore,  117  Fed.  68,  54  C.  C.  A.  ger  returns  to  the  port  at  which 

454,    afflrming    The    Valencia,    110  he  took  passage,  the  cost  of  such 

Fed.  221;  Smith  v.  Transportation  return,  together  with  a  reasonable 

Co.,    20   Wash.    580,    56   Pac.   Rep.  compensation  for  the  loss  of  time 

372,  44  L.  R.  A.  557.  necessarily      resulting     from     the 

28.  Pacific  Steam  Whaling  Co.  v  breach  of  contract.  The  Presi- 
Grismore,   supra.  dent,  92  Fed.   673. 

29.  Pacific  Steam  Whaling  Co.  v.  31.  Smith  v.  Transportation  Co., 
Grismore,  supra.  20  Wash.  580,  56  Pac.  Rep.  372,  44 

30.  The  measure  of  damages  for  L.  R.  A.  557. 

failure  so  to  do  is  the  actual  dam-        32.  Bullock  v.  Steamship  Co.,  30 
age  sustained,  which  includes  the     Wash.  448,  70  Pac.  Rep.  1106. 
fare  paid,  and,  where  the  passen- 
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But  when  the  master  of  a  vessel  contracts  to  carry  a  pas- 
senger to  and  land  him  at  the  mouth  of  a  river,  or  as  near 
thereto  as  he  can  with  safety  to  his  vessel,  it  is  for  the  master 
to  determine  how  near  to  the  mouth  of  the  river  he  can  ap- 
proach and  make  a  landing.^^ 

33.  Torrey    v.    Kelly,     121     Fed.     542,  57  C.  C.  A.  604. 
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